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St.  Louis  Southwestebn  Railway  Company  of  Texas  v.  C.  D. 

Smith. 

Decided  January  25,  1008. 

1. — ^Railway — ^Pnl^lio  Boad — CroBsing — ^Pleading. 

In  a  suit  against  a  railway  company  for  personal  injuries  received  at  a 
crossing  over  defendant's  track,  pleading  considered,  and  held,  to  sufficiently  al- 
lege that  the  railroad  crossing  was  a  part  of  a  public  highway. 

8. — ^BallToad  Crossing — Statute  Construed. 

A  railroad  crossing,  within  the  meaning  of  article  4426,  Rev.  Stats.,  is 
not  confined  to  that  portion  of  a  railway  company's  road-bed  upon  which  the 
cross-ties  and  iron  rails  are  laid,  but  extends  to  and  includes  the  approaches 
of  public  roads  thereto  on  its  right  of  way.  A  charge  upon  the  duty  of  rail- 
roads to  keep  the  road-crossings  in  repair,  considered,  and  held  correct." 

8...^aiiie — ^Knowledge  of  Defect — Contribntory  Negligence. 

Because  a  plaintiff  had  previous  knowledge  of  a  defect  in  a  bridge,  it  does 
not  follow,  as  matter  of  law,  that  he  is  guilty  of  contributory  negligence  in 
attempting  to  cross  it.    This  is  a  question  of  fact  to  be  submitted  to  the  jury. 

4. — ^Koad  Crossing — ^Dnty  of  Bailroads. 

An  absolute  duty  rests  upon  railroads  under  our  statute  to  keep  in  re- 
pair the  crossings  of  their  track  over  public  roads,  and  in  a  suit  for  damages 
for  failure  to  do  so,  it  is  no  defense  that  other  portions  of  the  same  public 
road  w^ere  not  kept  in  repair,  or  were  in  no  better  repair  than  the  crossing 
in   question. 

6. — Same — ^Negligence — Question  of  Fact. 

Because  there  was  room  enough  on  a  bridge,  on  a  railroad's  right  of  way, 
to  cross  on  one  side  without  stepping  into  a  hole  in  the  bridge,  it  would  not 
follow,  as  matter  of  law,  that  the  railroad  was  not  guilty  of  negligence  in  per- 
mitting the  bridge  to  remain  in  such  condition.  It  was  a  question  of  fact  for 
the  jury. 

6. — ^Personal  Injuries — ^Evidence — Charge. 

Where  there  was  no  evidence  to  prove  certain  injuries  alleged,  and  the 
evidence  as  to  other  injuries  alleged  was  conflicting,  it  was  not  reversible  error 
for  the  court  to  refuse  a  special  charge  directed  to  that  state  of  facts  when, 
in  the  main  charge,  the  jury  were  instructed  that  the  burden  of  proof  was  upon 
the  plaintiff  to  make  out  his  case  by  a  preponderance  of  the  evidence,  and  they 
must  believe  from  the  evidence  the  existence  of  every  fact  necessary  to  a 
recovery  by  plaintiff. 
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Appeal  from  the   District   Court  of   Hunt   County.     Tried   below 

before  Hon.  T.  D.  Montrose. 

« 

E.  B.  Perkins  and  Templeton,  Crosby  &  Dinsmore,  for  appellant. 
J.  jS.  Sherrill,  for  appellee. 

TALBOT,  Associate  Justice. — Appellee  brought  this  suit  to 
recover  of  appellant  damages  for  personal  injuries  alleged  to  have 
been  sustained  by  him  through  the  negligence  of  appellant  in  per- 
mitting a  hole  to  be  and  remain  in  a  bridge  on  its  right  of  way 
at  a  public  road  crossing,  into  which  appellee  stepped  while  using 
said  crossing.  A  trial  by  jury  resulted  in  a  verdict  and  judgment 
in  favor  of  appellee  for  the  sum  of  $3,200,  from  which  the  railway 
company  has  appealed. 

There  is  no  controversy  about  the  pleadings  and  it  is  deemed  un- 
necessary to  state  them.  The  facts,  briefly  stated,  are  substantially 
as  follows:  On  the  28th  day  of  April,  1905,  and  for  many  years 
prior  to  the  construction  of  appellant's  railroad,  there  was  a  public 
county  road  in  Hunt  County,  Texas,  known  as  the  Caddo  Mills 
and  Colony  Line  Road.  This  public  road  crosses  appellant's  rail- 
road track  a  short  distance  from  appellee's  house,  and  passes  near 
L.  B.  Massey's  house,  which  is  situated  about  100  yards  south  of 
the  crossing.  On  the  night  of  April  28,  1905,  appellee,  in  company 
with  his  wife,  daughter  and  baby,  went  on  *  foot  to  a  party  at 
Massey's,  traveling  the  public  dirt  road  and  crossing  over  appel- 
lant's track  and  right  of.  way  in  going  there.  There  was  a  bridge,* 
which  had  been  constructed  by  appellant,  on  the  south  side  of  its 
railroad  track  over  a  ditch  or  drain  on  its  right  of  way  where  the 
dirt  road  crosses.  This  bridge  was  covered  with  pine  planks  about 
15  or  16  feet  long  lying  parallel  with  the  track  and  came  up  to 
the  iron  rail  of  the  railroad  track.  The  ditch  over  which  this  bridge 
was  constructed  was  cut  when  the  railroad  bed  was  made  for  drainage 
purposes,  and  the  bridge  built  by  the  railway  company  to  cover  it. 
On  the  night  appellee  was  hurt,  and  for  some  time  prior  thereto, 
there  was  a  hole  in  the  bridge  at  its  southeast  comer,  and  on  ap- 
pellee's return  from  the  party  at  Massey's  and  while  walking  over 
the  bridge  in  question  he  stepped  into  the  hole  and  was  injured. 
His  injuries  are  probably  permanent,  and  are  the  direct  result  of 
the  negligence  of  appellant  in  permitting  the  bridge  on  the  cross- 
ing to  become  and  remain  out  of  repair  in  the  respect  mentioned. 
Appellee  had  passed  over  the  crossing  often,  but  did  not  know  the 
hole  was  in  the  bridge  until  he  stepped  into  it. 

Appellee's  first  assignment  of  error  complains  of  the  following 
paragraph  of  the  court's  charge,  to  wit:  "A  railroad  company  has 
the  right  to  construct  its  road  across  any  highway,  but  it  is  the 
duty  of  such  railroad  company  to  restore  such  highway  to  its  former 
state  or  to  such  state  as  not  to  unnecessarily  impair  its  usefulness, 
and  to  keep  such  crossing  in  repair."  This  charge  is  objected  to 
on  the  ground  that  it  is  not  applicable  to  the  case  made  by  appellee's 
petition,  for  that  it  is  not  alleged  that  when  appellant  constructed 
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its  road  across  the  highway  it  failed  to  restore  the  same  to  its  former 
state,  OT  to  such  state  as  not  to  unnecessarily  impair  its  usefulness, 
and  failed  to  allege  that  the  bridge  was  any  part  of  the  crossing. 
We  are  of  the  opinion  the  petition  was  sufficient  to  warrant  the 
charge.  It  alleged  the  existence  of  the  highway  before  the  construc- 
tion of  appellant^s  railroad;  that  the  ditch  over  which  the  bridge 
was  constructed  was  cut  at  the  time  the  railroad  was  built,  and  that 
the  bridge  was  so  constructed  for  the  use  of  the  public.  The  peti- 
tion further  alleged  that  it  was  the  duty  of  appellant  to  restore  the 
.highway  to  the  condition  it  was  in  before  the  building  of  the  rail- 
road or  to  such  state  as  not  to  unnecessarily  impair  its  usefulness, 
and  to  keep  it  in  repair  and  safe  condition,  and  that  appellant  had 
failed  to  do  so.  The  petition  fairly  construed  is  not  subject  to  the 
criticism  urged  against  it. 

By  its  second  assignment  of  error  the  appellant  complains  of  the 
third  paragraph  of  the  court^s  .charge,  which  reads  as  follows:  "If 
you  find  from  the  evidence  that  prior  to  the  28th  day  of  April,  1905, 
the  defendant's  railroad  crossed  a  public  county  road  near  the  town 
of  Clinton,  and  if  you  further  fiird  that  at  the  point  where  said 
railroad  crossed  said  dirt  road  the  defendant  had  covered  a  ditch 
on  its  right  of  way  with  planks,  and  the  same  formed  a  bridge  over 
said  ditch,  for  the  use  of  the  public  who  crossed  said  railroad  on 
and  along  said  dirt  road;  and  if  you  further  find  that  defendant 
on  and  prior  to  said  date  had  permitted  one  or  more  planks  in  said 
said  bridge  to  become  old,  decayed  and  broken,  forming  a  hole  iii 
said  bridge,  through  which  persons  using  said  bridge  might  fall; 
and  if  you  further  find  that  defendant  on  said  date  knew  of  the 
condition  of  said  bridge,  or  by  the  exercise  of  such  care  as  an  ordi- 
narily careful  and  prudent  person  would  exercise  under  similar 
circumstances  could  have  known  of  its  condition;  and  if  you  fur- 
ther find  that  on  the  28th  day  of  April,  1905,  at  night,  plaintiff 
was  traveling  on  and  along  said  highway  over  and  across  defendant's 
right  of  way  and  railroad  track,  and  over  said  bridge,  and  if  you 
further  find  that  while  he  was  so  crossing  he  stepped  into  a  hole 
in  said  bridge,  as  hereinabove  referred  to,  and  he  was  thereby  in- 
jured, as  alleged  in  his  petition;  and  if  you  further  find  that  at 
the  time  he  stepped  into  said  hole  that  he  did  not  know  of  the  ex- 
istence of  said  hole,  and  you  further  find  that  the  defendant  per- 
mitted such  hole  to  form  and  remain  in  said  bridge,  and  that  per- 
mitting such  hole  to  form  and  remain  in  said  bridge  was  a  failure 
to  keep  said  crossing  in  repair,  and  if  you  further  find  that  such 
failure  to  repair,  if  any,  was  the  proximate  cause  of  plaintiff's 
injuries,  if  any,  then  you  will  find  for  the  plaintiff." 

The  several  objections  to  this  charge  are:  (1)  That  so  much  of 
it  as  required  the  appellant  to  keep  the  bridge  in  repair  was  not 
authorized  by  either  the  pleadings  or  the  evidence;  (2)  that  if 
raised  by  the  evidence  the  issue  as  to  whether  the  bridge  was 
any  part  of  the  crossing  should  have  been  submitted  to  the  jury 
and  the  charge  assumes  that  it  was  a  part  of  said  crossing;  (3)  that 
it  erroneously  imposes  the  absolute  duty  upon  appellant  to  keep  the 
bridge  in  repair;   (4)   that  the  charge  in  effect  instructed  the  jury 
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that  a  failure  on  appellant's  part  to  keep  the  bridge  in  repair  was 
negligence  per  se,  whereas  the  question  as  to  whether  such  failure 
was  actionable  negligence  was  one  of  fact  for  the  determination  of 
the  jury;  (5)  that  the  charge  was  erroneous  in  that  it  instructed 
the  jury  to  find  for  appellee  if  appellant  suffered  the  bridge  to 
get  out  of  repair  and  appellee  was  injured  in  consequence  thereof, 
without  further  instructing  them  as  to  what  would  constitute  a 
keeping  of  the  bridge  in  repair.  Neither  of  these  objections  is  well 
taken.  Under  the  allegations  of  the  petition  and  facts  adduced, 
article  4426  of  the  Revised  Statutes  was  applicable,  and  justified  the 
court  in  assuming  that  the  bridge  was  a  part  of  the  crossing  and 
in  so  treating  it.  As  heretofore  shown,  the  bridge  runs  up  to  the 
iron  rail  of  the  railroad  track  and  covers  a  ditch  made  along  the 
side  of  the  track  in  building  the  roadbed.  The  crossing,  within  the 
meaning  of  the  statute  referred  to,  is  not  confined  to  that  portion 
of  a  railway  company's  roadbed  upon  which  the  crossties  and  iron 
rails  are  laid,  but  extends  to  and  includes  the  approaches  of  public 
roads  thereto  on  its  right  of  way.  Gulf,  C.  &  S.  F.  Ry.  v.  Sandifer, 
69  S.  W.  Rep.,  463.  The  remarks  of  Judge  Stephens  in  the  case 
of  St.  Louis  S.  W.  Ry.  v.  Byas,  12  Texas  Civ.  App.,  659,  to  the 
effect  that  article  4170b  (now  article  4435),  seemed  to  be  applicable 
to  the  facts  of  that  case  rather  than  article  4170  (now  article  4426), 
because  it  applies  to  the  public  road  on  the  right  of  way  as  well 
as  the  crossing,  while  article  4170  in  literal  terms  is  limited  to  the 
crossing,  should  not  be  construed  as  a  contrary  holding  by  the  Court 
of  Civil  Appeals  of  the  Second  District,  and  we  do  not  so  regard 
them.  If,  however,  the  case  should  have  been  submitted  to  the 
jury  under  article  4435,  instead  of  article  4426,  the  error  was  harm- 
less, because  the  duty  which  the  appellant  owed  the  public,  under  the 
facts  of  this  case,  was  practically  the  same  in  eitlier  case,  and  the 
charge  under  consideration  imposed  no  greater  burden  or  duty  than 
would  have  been  imposed  by  a  correct  charge  under  article  4435.  In 
the  case  of  St.  Louis  S.  W.  Ry.  v.  Byas,  supra,  it  is  said  that  *'if 
there  is  any  substantial  difference  in  the  degree  or  extent  of  the 
duty  imposed  by  the  two   articles     ...     we   fail   to   discover  it.'* 

The  contention  that  the  charge  was  error,  because  it  imposed  upon 
the  railway  company  the  absolute  duty  to  keep  the  bridge  in  repair, 
can  not  be  sustained.  Where  a  railroad  is  constructed  across  a  public 
road  or  highway,  already  established,  the  duty  of  the  railway  com- 
pany under  the  statute  to  keep  the  crossing  in  repair  is  absolute. 
Such  was  the  fact  in  this  instance,  and  as  the  bridge  was  a  part 
of  tlie  crossing,  the  court  correctly  framed  its  charge  so  as  to  im- 
pose such  duty.  It  has  been  so  held  by  the  Appellate  Courts  of 
tliis  State.  Taylor,  Bastrop  &  II.  Ry.  v.  Warner,  88  Texas,  642; 
San  Antonio  &  A.  P.  Ry.  v.  Belt,  24  Texas  Civ.  App.,  288.  In  the 
first  case  cited  the  Supreme  Court  said  tliat  a  charge  practically 
the  same  as  the  one  under  consideration  was  a  correct  statement 
of  the  law  applicable  to  a  public  highway  and  the  duty  of  railroad 
companies  in  crossing  such  as  are  embraced  in  the  terms  of  the 
statute. 

Ifi  however,  it  can  be  said  that  the  charge  in  question  was  erro* 
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neous  Tinder  the  pleadings  and  evidence  in  this  case,  appellant  has 
no  cause  of  complaint  because  the  cFror,  if  any,  was  cured  by  a 
special  charge  given,  in  which  only  the  duty  of  ordinary  care  to  keep 
the  crossing  in  repair  was  imposed  upon  appellant.  This  special 
charge,  in  view  of  the  case  made,  we  think  was  error,  but  favorable 
to  appellant.  In  the  case  of  St.  Louis  S.  W.  By.  Co.  v.  Johnson, 
38  Texas  Civ.  App.,  322,  cited  by  appellant,  and  in  which  the  state- 
ment is  made  that  "it  is  the  absolute  duty  of  the  defendant  to  re- 
store the  crossing  of  a  highway  disturbed  by  the  construction  of  its 
line  of  railway,  but  in  maintaining  the  crossing  it  is  required  to  use 
only  reasonable  care,"  it  does  not  appear,  whether  the  railroad  was 
constructed  before  or  after  the  establishment  of  the  public  road,  but, 
especially  since  the  case  of  San  Antonio  &  A.  P.  By.  Co.  v.  Belt, 
supra,  in  which  it  is  held  that  the  duty  is  absolute,  if  after,  is  cited 
in  support  of  the  ruling,  it  must  be  presumed  that  it  was  after  the 
establishment  of  such  road.  There  was  no  necessity  to  instruct  the 
jury  as  to  what  would  constitute  a  keeping  of  the  crossing  in  re- 
pair, and  as  it  was  made  the  duty  of  appellant  by  statute  to  kwp 
it  in  repair,  a  failure  to  do  so  would  be  negligence  per  se  and  the 
court  properly  so  charged  the  jury. 

The  third  assignment  of  error  complains  of  the  following  charge: 
^^ut  if  you  find  from  the  evidence  that  plaintiff  knew  of  the  hole 
in  the  bridge  before  or  at  the  time  of  the  injury,  and  you  further 
believe  that  a  person  of  ordinal-y  prudence  situated  as  the  plaintiff 
was  and  with  the  knowledge  he  had  of  the  condition  of  the  bridge 
would  not  have  atepped  into  said  hole,  then  you  will  find  for  the 
defendant."  This  charge  is  assailed  on  the  ground  that  it  is  con- 
fusing and  misleading;  that  if  plaintiff  actually  knew  that  the  hole 
was  in  the  bridge  he  was  guilty  of  contributory  negligence  in  going 
on  the  bridge  and  stepping  into  the  hole,  and  therefore  the  charge 
erroneously  submitted  the  issue  of  his  negligence  as  a  disputed  fact; 
that  it  erroneously  submitted  to  the  jury  as  a  disputed  question  of 
fact  whether  a  person  of  ordinary  prudence  would  have  stepped  into 
the  hole  in  the  bridge  when,  as  a  matter  of  law,  under  the  facts 
of  the  case,  a  person  of  ordinary  prudence  would  not  have  done  so. 
The  charge  is  probably  subject  to  criticism.  But  the  proposition  that 
if  appellee  knew  the  hole  was  in  the  fridge  he  was  guilty  of  con- 
tributory negligence,  as  a  matter  of  law,  in  going  upon  the  bridge 
and  stepping  into  the  hole,  is  not  correct.  The  public  road  passing 
over  appellant's  track  at  the  crossing  where  appellee  was  injured 
was  the  only  convenient  or  practicable  route,  so  far  as  the  testimony 
shows,  leading  to  Massey^s  house,  and  because  appellee  may  have 
known  that  the  hole  was  in  the  bridge  (which,  however,  he  denies), 
he  was  not  for  that  reason  compelled  to  refrain  from  going  to  the 
party  to  which  he  had  been  invited,  and  from  the  use  of  the  crossing 
on  his  return  home.  The  mere  attempt  to  cross  the  bridge  with 
knowledge  that  the  hole  was  in  it  was  not  conclusive  evidence  of 
negligence.  Many  people  habitually  passed  over  the  crossing,  and 
it  was  not  shown  that  anyone,  except  appellee,  had  been  injured  in 
doing  so.  Whether  his  acts  in  going  upon  that  part  of  the  bridge 
where  the  hole  was  situated  and  stepping  into  it,  under  the  circum- 
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stances,  constituted  contributory  negligence  on  the  part  of  appellee, 
was  a  question  of  fact  raised  by  the  evidence,  for  the  determination 
of  the  jury.  Gulf,  C.  &  S.  F.  Ry.  v.  Gasscamp,  69  Texas,  545.  And 
if  the  charge  erroneously  submitted,  as  a  disputed  question  of  fact, 
whether  a  person  of  ordinary  care  under  the  facts  shown  would  have 
stepped  into  the  hole  in  the  bridge,  we  think  it  can  be  safely  said 
that  it  resulted  in  no  harm  to  appellant.  The  purpose  of  the  charge 
was  to  submit  the  issue  of  contributory  negligence,  and  upon  this 
question  the  court  gave,  at  the  request  of  the  appellant,  the  follow- 
ing instruction:  "If  you  believe  from  the  evidence  that  plaintiff 
approached  the  bridge  on  foot  and  in  the  night  time  and  attempted 
to  pass  over  the  same  and  that  an  ordinarily  prudent  person,  situated 
as  he  was  and  with  the  knowledge  he  had  of  the  bridge,  would  not 
have  gone  onto  the  bridge  where  he  did  or  would  not  have  attempted 
to  pass  over  the  same,  then  he  would  be  guilty  of  negligence  that 
would  bar  a  recovery  by  him  herein,  and  you  should  return  a  ver- 
dict for  the  defendant." 

It  is  assigned  that  the  court  erred  in  refusing  to  give  special 
charges  requested  by  tlie  appellant,  embracing  the  following  propo- 
sitions: (1)  While  a  railroad  company  is  required  by  law  to  have 
a  public  road  that  crosses  its  track  in  a  reasonably  safe  condition, 
there  is  no  statute  which  requires  a  railway  company  to  have  the 
road  where  it  crosses  the  railroad  track  in  any  better  or  safer  con- 
dition than  such  road  is  kept  where  it  passes  over  adjoining  lands; 
(2)  the  law  does  not  require  a  railway  company  to  build  a  bridge 
of  any  particular  kind  or  width  over  ditches  in  its  right  of  way 
where  its  track  crosses  a  public  road,  and  if  the  bridge  where  ap- 
pellee claims  to  have  been  injured  was  of  sufficient  width,  to  the 
side  of  the  hole  into  which  appellee  stepped,  for  the  passage  of 
travelers  on  foot  using  ordinary  care,  then  the  appellant  owed  no 
further  duty  to  appellee,  and  he  could  not  recover.  Neither  of  these 
propositions  correctly  state  the  law  with  respect  to  the  duty  of  rail- 
way companies  in  the  respective  matters  to  which  they  relate.  The 
condition  of  the  public  road  in  question  at  other  places  could  not 
be  shown  or  considered  in  determining  whether  or  not  appellant  had 
discharged  its  statutory  duty  to  keep  the  crossing  where  appellee 
was  hurt  in  such  repair  as  not  to  unnecessarily  impair  its  useful- 
ness. This  was  a  duty  imposed  by  statute  which  appellant  was  re- 
quired to  perform,  regardless  of  any  duty  that  may  have  rested  upon 
the  county  or  its  road  overseer  to  keep  other  portions  of  the  public 
road  in  repair,  or  the  manner  in  which  that  duty  was  discharged. 
Nor  can  it  be  said  as  a  matter  of  law  that  notwithstanding  the  hole 
in  the  bridge,  into  which  appellee  stepped,  that  if  the  bridge  was 
of  sufficient  width  to  the  side  of  said  hole  to  enable  persons  to  pass 
over  it  without  necessarily  stepping  or  falling  into  it,  the  appellant's 
full  duty  to  the  public  had  been  performed  and  appellee  could  not 
recover.  It  was  appellant's  duty  to  so  keep  in  repair  that  portion 
of  the  public  road  on  its  right  of  way  as  was  disturbed  by  the 
construction  of  its  railroad,  as  to  render  it  reasonably  safe  for  the 
use  of  the  traveling  public,  and  whether  that  duty  had  been  per- 
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formed  by  mamtaining  such  a  bridge  as  the  one  shown  in  this  case 
was  a  question  of  fact  for  the  jury,  and  not  one  of  law  for  the  court. 

Appellant  also  assigns  as  error  the  refusal  of  the  court  to  give 
the  following  special  charge  requested  by  it:  "Even  if  you  should 
find  for  the  plaintiff  you  should  not  allow  him  damages  for  any 
injury  alleged  in  his  petition,  except  such  as  have  been  shown  by  a 
preponderance  of  the  evidence  to  have  been  in  fact  sustained  by 
him.'^  It  is  contended  that  there  was  no  proof  whatever  tending 
to  show  that  appellee*  sustained  some  of  the  injuries  alleged;  that 
the  evidence  was  sharply  conflicting  as  to  whether  he  sustained  other 
of  the  injuries,  alleged,  and  that  as  the  burden  of  proof  was  upon 
appellee  to  show  by  a  preponderance  of  the  evidence  such  of  said 
injuries  as  he  in  fact  suffered  by  the  accident,  the  above  charge 
should  have  been  given  to  prevent  the  jury,  in  estimating  the  dam- 
ages, from  taking  into  consideration  any  injury  not  so  •  proven. 
While  we  think  it  would  not  have  been  improper  to  have  given  the 
charge,  yet  we  are  clearly  of  the  opinion  that  in  refusing  to  do  so 
the  court  did  not  commit  reversible  error.  The  jury  were  instructed 
that  the  burden  of  proof  was  upon  the  j)laintiff  to  make  out  his 
case  by  a  preponderance  of  the  evidence,  and,  in  that  paragraph  of 
the  charge  applying  the  law  to  the  facts,  they  were  required  to 
hdieve  from  the  evidence  the  existence  of  every  fact  necessary  to  a 
recovery  by  him.  They  must  have  understood  that  these  charges 
applied  to  the  several  injuries  alleged,  as  well  as  to  any  other  fact 
alleged,  and  that  they  would  not  be  justified  in  finding  that  plain- 
tiff had  sustained  any  injury  alleged  not  shown  by  a  preponderance 
of  the  evidence  to  have  been  sustained  by  him.  It  will  not  be  pre- 
sumed that  the  jury,  in  the  face  of  these  charges,  considered  in- 
juries in  arriving  at  the  amount,  of  their  verdict,  which  they  were 
not  warranted  by  the  evidence  to  say  that  plaintiff  had  received. 
Besides,  serious  injuries  were  shown  to  have  been  sustained  by  ap- 
pellee in  consequence  of  the  accident  alleged,  and  it  is  not  pretended 
that   the  verdict  is  excessive. 

There  are  one  or  two  assignments  of  error  that  relate  to  special 
charges  which  have  not  been  discussed.  These  charges,  insofar  as 
they  contained  correct  propositions  of  law  applicable  to  the  facts, 
were  covered  by  the  court's  main  charge  and  special  charges  given 
at   the  request  of  appellant. 

The  evidence  was  sufl5cient  to  justify  the  jury's  findings,  which 
are  necessarily  embraced  in  their  verdict,  that  appellee's  injuries 
were  directly  caused  by  the  negligence  of  appellant  as  alleged;  that 
appellee  was  not  guilty  of  contributory  negligence,  and  has  sus- 
tained dainages  in  the  amount  awarded  him.  These  issues,  as  well 
as  all  other  essential  or  pertinent  ones, ,  were  submitted  to  the  jury 
for  their  decision  by  charges  of  which  appellant  can  not  justly 
complain;  they  were  determined  in  favor  of  appellee,  and  the  judg- 
ment of  the  court  below  will,  therefore,  be  aflBrmed. 

Affirmed, 

Writ  of  error  refused. 
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Frank  Motl  v.  J.  H.   Stephens. 

Decided  January  29,  1908. 

1.— Statement  of  Facts — ^Approval  of  Judge. 

A  trial  judge  is  not  bound  by  what  the  parties  to  a  suit  might  agree  on 
as. a  statement  of  facts  proved  on  the  trial,  but  he  has  the  power  to  make  such 
corrections  as  he  deems  proper  in  accordance  with  the  facts  before  approving 
the  same. 

2. — Trespass  to  Try  Title — ^Boundary — ^Agreement — ^Estoppel. 

Growing  out  of  a  dispute  as  to  a  boundary,  a  suit  of  forcible  entry  and 
detainer  was  filed  for  possession  of  the  strip  of  land  in  dispute;  pending  that 
suit  the  defendant  executed  to  the  plaintiff  a  release  in  writing  of  all  his  right 
to  the  land  involved  therein,  and  the  suit  was  dismissed;  subsequently,  the 
defendant  in  that  suit  filed  a  suit  of  trespass  to  try  title  against  the  plain- 
tiff in  that  suit  to  recover  said  strip  of  land;  the  land  in  dispute  in  the 
forcible  entry  and  detainer  case  was  described  in  the  complaint  as  being  upon 
one  survey,  and  in  the  petition  in  the  suit  of  trespass  to  try  title  it  was  al- 
leged to  be  upon  a  different  survey,  but  in  both  documents  it  was  described 
by  metes  and  bounds  so  that  it  was  obvious  that  the  land  in  controversy  in 
both  suits  was  the  same,  and  the  plaintiff  in  the  latter  suit  admitted  on  the 
trial  that  such  was  the  case.  Held,  that  in  the  suit  of  trespass  to  try  title  the 
court  properly  instructed  a  verdict  for  the  defendant. 

Error  from  the  District  Court  of  Williamson  County.  Tried 
below  before  Hon.  V.  L.  Brooks. 

W.  R,  Mal'emson  and  A.  M.  Monteith,  for  plaintiff  in  error. 

A,  J.  Harris,  for  defendant  in  error. 

KEY,  Associate  Justice. — This  is  a  suit  of  trespass  to  try  title, 
Frank  Motl  being  the  plaintiff  and  J.  H.  Stephens  the  defendant. 
After  hearing  all  the  testimony  tlie  trial  judge  instructed  a  verdict 
for  the  defendant,  and  the  plaintiff  has  brought  the  case  to  this 
court  by  writ  of  error. 

The  action  of  the  court  in  instructing  a  verdict  was  based  upon 
a  written  contract  by  which  the  plaintiff  in  this  case  relinquished 
all  of  his  right  to  a  tract  of  land  involved  in  a  suit  of  forcible  entry 
and  detainer.  The  land  involved  in  that  suit  was  described  in  the 
complaint  as  follows:  "A  tract  of  40  acres  of  land  in  the  Tliornton 
Stone  league  bounded  by  lines  beginning  on,  to  wit:  1000  varas 
east  of  the  southeast  corner  of  said  Thornton  Stone  survey  or  league 
and  on  the  south  line  thereof,  running  thence  south,  71  E.,  1500 
varas  to  ^he  southeast  corner  of  the  160  acre  tract  sold  by  J.  C. 
Midkiff  to  J.  H.  Stephens,  and  conveyed  by  deed  dated  the  second 
day  of  January,  A.  D.  1886;  thence  north  140  yards;  thence  N.  71 
W.  1500  varas;  thence  S.  140  steps  to  the  place  of  beginning,  the 
same  being  on  said  Thornton  Stone  league  and  north  of  the  road 
recently  opened  on  the  league  line  between  Thornton  Stone  league 
and  Woodford  surveys." 
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The  land  sued  for  in  this  case  is  described  as  follows  in  the  plain- 
tiffs petition:  "Lying  and  being  in  the  county  of  Bell  and  State 
of  Texas,  a  part  of  the  William  Woodford  league  survey,  and  de- 
scribed by  metes  and  bounds  as  follows:  Beginning  at  the  original 
northwest  comer  of  said  Woodford  league,  from  which  an  Elm  bears 
south  88  east,  22  varas,  being  the  original  bearing  tree  to  the  north- 
west comer  of  said  Woodford  league,  and  the  northeast  comer  of 
the  Stephen  Duggins  league  survey,  and  a  Hackberry  marked  "X,'' 
8  inches  in  diameter  bears  north  85%  west,  40^/4  varas;  thence  south 
71  east  with  the  north  line, of  the  said  Woodford  league,  830  varas 
to  a  stake  for  northeast  comer  of  this  tract,  from  which  a  hackberry 
10  inches  in  diameter  marked  'X'  bears  south  65®  10'  west  196  4-10 
varas;  thence  south  19  west,  1360  varas  to  a  stake  for  southeast 
comer,  from  which  an  elm  bears  south  71  west,  31%  varas;  thence 
north  71  west,  830  varas  to  a  stake  for  southwest  comer  in  west  line 
of  said  Woodford  league;  thence  north  19  east,  1360  varas  to  the 
place  of  beginning;  containing  200  acres  of  land.'* 

In  the  forcible  entry  and  detainer  suit  the  defendant  in  this  case 
was  the  plaintiff,  and  the  plaintiff  here  was  the  defendant.  The 
agreement  referred  to,  by  which  the  plaintiff  Motl  relinquished  his 
right  to  the  land  then  in  controversy  to  the  defendant  Stephens,  was 
executed  before  the  present  suit  was  commenced.  The  statement  of 
facts  shows  that  it  was  agreed  between  the  parties  that  the  land 
actually  in  controversy  is  a  strip  on  the  northern  end  of  the  tract  de- 
scribed in  the  plaintiff's  petition,  about  164  varas  in  width  and  830 
varas  in  length,  the  course  of  the  east  and  west  lines  being  south 
71  east  and  north  71  west,  and  the  course  of  the  north  and  south 
lines  being  north  19  east  and  south  19  west,  said  strip  being  bounded 
on  the  south  by  the  Temple-Cyclone  road,  and  on  the  north  by 
the  north  line  of  the  tract  of  land  described  in  the  plaintiff's  peti- 
tion as  fixed  by  bearing  tree^  for  the  northeast  and  southwest  cor- 
ners of  plaintiff's  tract.  It  was  also  shown  that  the  William  Wood- 
ford and  Thornton  Stone  are  adjoining  surveys,  the  north  line  of 
the  Woodford  being  the  south  line  of  the  Stone. 

It  was  also  agreed  that  if  the  land  in  controversy  was  a  part  of 
the  Woodford  survey  the  plaintiff  Motl  was  entitled  to  recover  it, 
unless  prevented  from  so  doing  by  the  contract  hereinbefore  re- 
ferred to,  or  by  proof  of  an  agreed  line,  showing  that  the  land  in 
controversy  was  part  of  the  Stone  survey  and  not  on  the  Woodford. 
The  statement  of  facts  shows  the  following  testimony  relating  to 
the  execution  of  the  relinquishment  and  the  identity  of  the  land: 

^'Frank  Motl  testified  that  after  the  suit  was  instituted  against 
him  by  J.  H.  Stephens  in  the  Justice^s  Court  of  Temple,  and  on 
the  day  set  for  trial  of  the  same.  Parson  May  told  him  that  he 
had  better  make  an  agreement  with  Stephens  and  that  May  acted 
for  him  in  making  said  agreement,  which  was  reduced  to  writing 
and  signed  by  Stephens  and  himself,  and  that  May  told  him,  Motl, 
that  he  would  hold  the  land  if  it  was  part  of  the  Wm.  Woodford 
survey,  and  that  Stephens  would  hold  the  same  if  it  was  a  part 
of  the  Thornton  Stone  survey;  that  he  had  no  conversation  with  nor 
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understanding  with  Stephens  about  this  before  the  agreement  was 
made  nor  afterwards;  that  all  the  talk  for  him  was  done  by  Parson 
May;  that  after  the  agreement  was  made  he,  Motl,  said  that  if 
it  turned  out  that  any  part  of  the  land  was  in  the  Woodford  survey 
he  would  institute  suit  for  the  same  in  the  court,  and  he  after- 
wards, about  one  year,  commenced  this  suit  in  the  District  Court 
of  Bell  County,  Texas.  That  he  is  by  nationality  a  Bohemian  and 
had  just  come  to  this  country  from  Austin  County,  Texas;  that  there 
were  five  or  six  Bohemian  families  in  that  neighborhood*  and  that 
all  the  other  people  there  were  Americans;  that  the  reason  why 
he  made  the  agreement  with  Stephens  was  that  he  was  afraid  the 
Americans  would  run  the  Bohemians  out  of  the  country.  That  he 
had  little  education,  could  understand  but  little  of  the  English  lan- 
guage, could  read  a  little  and  did  not  understand  the  American  ways, 
and  that  he  was  afraid  to  have  any  trouble  or  litigation  because 
he  was  a  stranger  and  did  not  understand  the  American  ways;  that 
before  said  written  agreement  was  made  he  had  fenced  his  land 
up  to  the  north  line  and  fenced  across  the  Temple-Cyclone  road; 
that  after  tlie  agreement  was  made  he  pulled  down  his  fences  and 
set  them  up  south  of  the  road,  and  that  Stephens  fenced  the  land  to 
the  north  side  of  said  road;  that  he  nor  the  other  Bohemians  had 
never  moved  the  schoolhouse,  but  that  the  same  stands  where  it 
stood  at  that  time;  that  he  did  not  open  the  road  or  remove  the 
fences  because  of  the  agreement  that  was  made,  but  because  he  did 
not  want  trouble  or  litigation;  that  all  the  land  that  is  in  con- 
troversy between  him  and  Stephens'  land  lies  north  of  the  Temple- 
Cyclone  road,  and  none  other.  That  he  is  now  a  merchant  and  had 
been  for  a  number  of  years  at  Seaton,  Bell  County,  Texas,  in  the 
neighborhood   of  the  land   in  controversy. 

"Dr.  J.  H.  Stephens  testified  that  he  was  acquainted  with  Frank 
Motl;  that  he  is  a  physician  and  has  done  his  practice  for  a  number 
of  years;  that  Motl  was  a  man  of  intelligence  and  shrewdness,  and 
at  the  time  the  contract  was  made  with  him  about  the  boundary 
he  could  read  English  and  talk  English,  and  that  before  the  agree- 
ment between  him  and  Motl  was  made  he  had  a  conversation  with 
liim  in  regard  to  the  same  and  had  made  the  agreement  verbally 
with  Motl,  which  was  reduced  to  writing.  He  also  testified  that  be- 
fore the  agreement  was  made  Motl  had  fenced  the  lands  in 
controversy,  fencing  up  the  said  road,  and  that  after  the  agreement 
he  removed  the  fences  and  placed  the  same  south  of  the  road; 
that  he,  Stephens,  had  fenced  the  land  north  of  the  road;  that 
the  schoolhouse  had  not  been  moved  from  his  premises,  but  that 
Motl  and  the  other  Bohemians  were  authorized  to  do  so  at  any  time. 
Motl  came  to  me  voluntarily  and  proposed  to  settle  the  dispute  and 
give  up  the  land  if  I  would  dismiss  the  suit  in  Justice's  Court  at 
Temple  or  let  the  matter  be  settled  by  the  judgment  of  the  justice, 
as  agreed  upon.  There  has  never  been  any  ill-feeling  or  unfriendli- 
ness between  Frank  Motl  and  myself.  Frank  Motl  is  a  successful 
business  man.  There  never  was  anything  said  by  Motl  to  me  or  in 
my  hearing  to  the  effect  that  he  would  claim  this  disputed  strip  of 
land  if  it  was  part  of  the  Woodford  survey.     When  Motl  came  to 
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me  and  offered  to  settle  the  suit  Parson  May  was  with  him,  but  I 
had  no  conversation  with  May,  my  talk  was  all  with  Motl. 

W.   K.   Makemson   and   A.    M.    Monteith, 

Attorneys  for   Frank   Motl,   Plaintiff. 

A.  J.   Harris, 
Attorney  for  Defendant,  J.  H.  Stephens. 
"In  Chambers  March  1,  1906. 

"The  foregoing  statement  of  facts  has  been  examined  by  mo,  and 
is  hereby  approved  as  a  correct  statement  of  the  evidence  given  on 
the  trial  of  the  above  styled  and  numbered  cause,  except  that  it  does 
not  correctly  and  fully  state  the  testimony  given  on  said  trial  by 
the  plaintiff,  Frank  Motl,  and  the  defendant,  J.  H.  Stephens.  The 
plaintiflF,  Frank  Motl,  testified  on  said  trial  as  follows,  in  addition 
to  his  testimony  as  above  stated,  viz.: 

"In  1886,  and  just  prior  to  the  filing  of  the  forcible  entry  and 
detainer  suit  against  me  by  Dr.  Stephens  in  the  Justice's  Court  in 
Bell  County,  I  enclosed  the  land  which  I  have  sued  for  in  this  case 
with  a  fence.  The  land  so  enclosed  was  the  exact  tract  which  I 
have  sued  to  recover  in  this  case,  no  more  and  no  less.  When  I 
enclosed  this  tract  of  land  Dr.  Stephens  instituted  the  suit  men- 
tioned in  the  Justice's  Court  of  Bell  County  to  recover  the  posses- 
sion of  same  from  me.  After  the  suit  was  instituted  I  entered  into 
a  written  agreement  with  Dr.  Stephens,  by  the  terms  of  which  I 
agreed  to  relinquish  all  my  right  and  title  to  and  possession  of  the 
land  for  which  I  am  now  suing  in  his  favor  for  certain  considera- 
tions. I  understood  at  the  time  I  made  the  agreement  that  it  re- 
lated to  the  land  the  title  to  which  is  involved  in  the  present  suit, 
and  to  no  other  land.  I  further  understood  that  it  related  to  all 
of  the  land  the  title  to  which  is  involved  in  the  present  suit.  The 
title  in  no  other  land  was  in  controversy  between  us,  or  has  ever 
been;  and  the  title  to  the  land  in  controversy  in  this  suit  was  then 
also  in  controversy  between  us.  I  was  not  misled  by  Dr.  Stephens 
or  by  anyone  representing  him  into  signing  said  agreement;  and  I 
have  no  reason  to  suppose  that  Dr.  Stephens,  at  the  time  said  agree- 
ment was  made,  knew  of  any  advice  that  Parson  May  had  given  me 
as  to  its  legal  effect.  I  signed  the  agreement  voluntarily  and  be- 
cause a  man  knows  a  great  deal  more  after  he  gets  out  of  the  court- 
house than  he  does  before  he  goes  into  it;  no  one  forced  me  or 
frightened  me  into  making  the  agreement. 

"The  defendant.  Dr.  J.  H.  Stephens,  testified  as  follows,  viz.: 
At  the  time  the  written  agreement  was  made  between  Frank  Motl 
and  myself  the  title  to  no  land  was  in  controversy  between  us  ex- 
cept the  identical  land  for  which  he  sues  in  the  present  case,  and 
the  title  to  this  latter  land  was  then  in  controversy  between  us.  No 
matter  how  the  land  is  described  in  the  pleadings  in  the  Justice 
Court  case,  it  was  the  land  for  which  I  am  sued  in  this  case  and 
no  other,  that  was  involved  in  that  controversy.  I  surrendered 
certain  rights  in  consideration  of  the  execution  by  Frank  Motl  of 
the  agreement  mentioned,  and  neither  in  person  nor  through  anyone 
else  gave  him  any  advice  whatever  as  to  its  legal  effect.     I  knew  of 
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no  legal  advice  that  had  been  given  him  on  the  snbject  by  Parson 
May  or  by  anyone  eke.  I  accepted  the  agreement  in  good  faith  as 
a  relinquishment  by  him  in  my  favor  of  whatever  right,  title  or 
interest  he  might  previously  have  had  to  the  land,  the  title  to  which 
is  involved  in  this  suit.  Motl  at  the  time  he  executed  said  agree- 
ment was  a  shrewd  and  intelligiBnt  man,  and  understood  the  English 
language  suflBciently  well  to  thoroughly  know  the  contents  of  the 
writing. 

"V.   L.   Brooks,   Judge." 

The  only  point  for  decision  is  the  action  of  the  trial  judge  in 
directing  a  verdict  for  the  defendant,  and  our  conclusion  is  that 
such  action  was  correct  and  proper.  It  requires  the  approval  of 
the  trial  judge  in  order  to  constitute  a  statement  of  facts,  and  the 
judge  is  not  bound  by  what  the  parties  have  agreed  to,  and  has  the 
power  to  make  such  corrections  as  he  deems  proper  before  approv- 
ing a  statement  of  facts.  Therefore,  this  case  must  be  disposed  of 
in  this  court  upon  the  statement  of  facts  as  corrected  and  approved 
by  the  judge.  However,  it  is  not  inappropriate  to  add  that  counsel 
for  the  plaintiff  in  error  have  not  in  their  brief  or  oral  argument, 
denied  the  right  of  the  trial  judge  to  correct  the  statement  of  facts, 
nor  intimated  that  the  .corrections  made  were  not  justified  by  what 
actually  occurred  at  the  trial. 

According  to  the  testimony  given  by  the  plaintiff  Motl,  the  land 
involved  in  the  former  suit,  and  to  which  he  relinquished  all  of  his 
right  to  the  defendant,  was  the  identical  land  involved  in  this  suit. 
It  is  true  that  it  was  described  in  the  written  relinquishment  as 
part  of  the  Stone  survey,  and  the  land  involved  in  this  suit  is  de- 
scribed in  the  plaintiff's  petition  as  part  of  the  Woodford  survey; 
nevertheless  each  tract  is  further  described  by  metes  and  bounds, 
and  we  have  no  reason  to  suppose  that  the  plaintiff  did  not  know 
the  exact  location  of  such  boundaries  and  did  not  fully  understand  the 
meaning  and  purport  of  what  he  said  when  he  testified  that  the  land 
involved  in  the  former  suit  is  the  identical  land  involved  in  this 
suit,  and  that  he  so  understood  it  to  be  at  the  time  he  executed  the 
written  relinquishment.  Having  so  testified,  we  do  not  think  that 
he  was  entitled  to  have  the  case  submitted  to  the  jury,  in  order 
that  he  might  ask  for  a  verdict  upon  the  theory  that  they  were 
separate  and  distinct  tracts  of  land.  No  error  has  been  shown  and 
the  judgment  is  affirmed. 

Ajfirmed, 


Missouri,  Kansas  &  Texas  Railway  Company  op  Texas  v. 

W.  0.  Dunbar. 

Decided  January  29,  1908. 

1. — CarrieiB  of  Passengers — ^Appliances  for  Alighting. 

A  railroad  company,  as  a  carrier  of  passengers,  is  charged  with  the  duty 
of  furnishing  not  only  reasonably  safe  appliances  for  its  passengers  to  alight, 
but  it  is  its  duty  to  exercise  a  high  degree  of  care  to  furnish  the  safest  ap- 
pliances. 
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3. — Trial — Beading  Law  in  Hearing  of  Jury. 

It  is  not  reversible  error  for  the  trial  court  to  permit  counsel  to  read  to 
the  court  aiid  to  discuss  authorities  in  the  hearing  of  the  jury.  Especially 
is  this  so  when  no  request  is  made  that  the  jury  be  retired  during  the  legal 
argument. 

3. — Carrier    of    Pauengeri — ^Defective    Alighting    Applianoei — ^Relevant    Tes- 
timony. 

The  testimony  of  a  witness  that  he  had  on  several  occasions  seen  the  box 
or  foot-stool  used  by  a  railroad  company  as  an  alighting  appliance  for  its 
passengers,  tilt  and  cause  passengers  to  fall,  was  admissible  as  tending  to  charge 
defendant  with  notice  of  the  defective  character  of  said  stools. 

4. — Same — Subsequent  Test  or  Experiment. 

In  the  absence  of  evidence  showing  that  the  conditions  were  the  same  at 
the  time  of  a  subsequent  test  or  experiment  as  at  the  time  an  injury  was  in- 
flicted by  the  appliances  used  in  the  experiment,  testimony  as  to  such  experi- 
ment is  not  admissible. 

5. — Same— Degree  of  Care — Cliarge. 

A  special  charge  upon  the  degree  of  care  which  railroads  owe  their  pas- 
sengers, considered,  and  held  properly  refused  because  if  literally  construed 
it  authorized  a  verdict  against  the  defendant  railroad  only  in  the  event  it 
failed  to  exercise  a  high  degree  of  care  and  exempted  it  from  liability  if  it 
uaed  less  than  a  high  degree  of  care. 

6. — ^Trial — ^Repeated  Initmctioni — ^Error. 

When  the  evidence  upon  an  issue  would  support  a  verdict  either  way,  it 
is  reversible  error  for  the  court  to  give  repeated  instructions  upon  the  same 
issue.    Charges  considered,  and  rule  applied. 

7. — Carriers    of    Passengers — Station    Platform — Comparative    Conditions — ^In- 
admissible Testimony. 

Testimony  as  to  the  temporary  condition  of  the  pavement  at  a  railroad 
station,  such  as  lumps  of  coal  or  clinkers  lying  thereon,  four  or  five  weeks  after 
an  accident  occurred  there,  alleged  to  have  been  caused  by  its  uneven  and  de- 
fective condition,  is  not  admissible  to  prove  the  condition  of  the  pavement 
at  the  time  of  the  accident. 

Appeal   from   the   District   Court   of   Hunt    County.      Tried   below 
before  Hon.  T.  D.  Montrose. 


r.  8.  Miller  and  Perkins  &  Craddock,  for  appellant. — The  court 
erred  in  the  first  paragraph  of  its  charge  to  the  jury  in  these  words: 
"That  the  defendant  railroad  company  was  not  an  insurer  of  the 
safety  of  the  plaintiff  on  the  occasion  complained  of  by  him,  but  it 
was  required  to  exercise  such  a  high  degree  of  foresight  as  to  possible 
dangers  and  such  a  high  degree  of  prudence  in  guarding  against 
them  as  would  be  used  by  very  cautious,  prudent  and  competent 
persons  under  similar  circumstances  in  providing  the  safest  appli- 
ances that  had  been  known  and  tested,  to  enable  him  to  alight,  and 
a  failure  to  exercise  such  care  is  negligence.^'  Texas  &  P.  By.  Co. 
V.  Cornelius,  30  S.  W.,  720;  Texas  &  P.  Ry.  Co.  v.  O'Brien,  46 
S.  W.,  390;  Texas  &  P.  Ry.  Co.  v.  Miller,  79  Texas,  78;  Ft.  Worth 
&  D.  By.  Co.  V.  Enos,  60  S.  W.,  595;  Gulf,  C.  &  S.  P.  By.  Co.  v. 
Shields,  28  S.  W.,  709;  Conroy  v.  Chicago,  etc.,  By.  Co.  (Wis.),  70 
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N.  W.,  486  (s.  c.  38  L.  R.  A.,  419);  Taylor  v.  Pa.  Co.,  50  Fed. 
Rep.,  755;  Kelly  v.  Manhattan  Ry.  Co.  (N.  Y.),  3  L.  R.  A.,  76; 
Palmer  v.  Pa.  Co.,  2  L.  R.  A.,  252;  Feam  v.  West  Jersey  Ferry 
Co.,  13  L.  R.  A.,  366. 

The  court  erred  in  admitting  in  evidence,  over  the  objections  of 
defendant,  the  testimony  of  plaintiff's  witness,  J.  B.  Hall,  to  the 
effect 'that  he  had  on  different  occasions  seen  foot-stools  or  step-boxes 
slip,  tip  or  turn  over  at  the  defendant's  depot  in  Greenville:  because 
(1)  said  testimony  was  too  general  and  indefinite;  (2)  because  such 
testimony  is  a  mere  statement  of  the  opinion  and  conclusion  of  the 
witness,  without  stating  the  particular  facts,  circumstances,  sur- 
roundings and  conditions  existing  at  any  particular  time. 

The  court  erred  in  refusing  to  admit  in  evidence  the  testimony  of 
the  defendant's  witnesses,  J.  T.  Hardin,  W.  S.  McKain  and  W.  E. 
Gotcher,  to  the  effect  that  on  or  about  the  first  day  of  December" 
after  the  accident  they  examined  the  pavement  at  the  place  where 
passengers  were  usually  discharged  from  the  train  upon  which  plain- 
tiff was  a  passenger  at  the  time  of  the  accident,  and  used  a  foot-stool 
and  experimented  with  the  step-box  or  foot-stool  in  controversy  at 
and  about  such  place  at  said  time,  for  the  purpose  of  determining 
whether  or  not  the  same  sat  level  and  steady  upon  the  pavement, 
and  that  the  same  did  set  level,  smooth,  -safe  and  evenly  upon  said 
pavement.  Because  said  evidence  was  material  and  relevant  and 
was  responsive  to  the  issues  made  by  the  pleadings,  and  especially 
upon  the  issue  of  defendant's  negligence. 

Pierson  &  Stames  and  Stinson  &  Tinley,  for  appellee. 

FISHER,  Chief  Justice. — Appellee  was  a  passenger  on  one  of 
appellanf  s  trains  which  arrived  at  Greenville,  his  point  of  destination, 
about  dark.  In  attempting  to  alight  the  stool  upon  which  he  stepped 
turned  over  and  threw  him  down,  and  as  a  result  he  sustained  in- 
juries for  which  he  brings  this  suit. 

The  issues  of  negligence  alleged  and  submitted  by  the  trial  court 
are,  whether  the  pavement  upon  which  the  stool  or  box  was  placed 
-v^as  uneven,  and  whether  the  box  was  unfit  and  unsafe  for  the  pur- 
pose for  which  it  was  used,  and  that  by  reason  of  either  of  th^e 
^acts  the  box  or  stool  was  caused  to  turn  or  tilt  over,  thereby  caus- 
ing  the   plaintiff  to   fall.     Plaintiff   recovered   judgment   for   $5000. 

There  is  some  question  raised  as  to  whether  the  issues  of  negli- 
gence submitted  were  pleaded.  While  plaintiff's  petition  is  some- 
what indefinite,  and  possibly  will  be  made  more  certain  upon  another 
trial,  we  are  of  the  opinion  that  it  is  not  subject  to  the  objections 
urged. 

There  are  assignments  of  errors  which  question  the  charge  of  the 
court  in  submitting  the  degree  of  care  that  must  be  exercised  by 
the  railway  company  towards  its  passengers.  The  charge  upon  this 
subject  practically  follows  International  &  G.  N.  Ry.  v.  Halloren, 
53  Texas,  52;  Gulf,  C.  &  S.  F.  Ry.  v.  Shields,  9  Texas  Civ.  App., 
652;  International  &  G.  N.  Ry.  v.  Welch,  86  Texas,  203.  And 
there  are  also  some   assignments  which   complain   of  the  charge  of 
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the  court  to  the  effect  that  the  railway  company  was  charged  with 
the  duty  of  exercising  a  high  degree  of  care  in  furnishing  the  safest 
appliances  for  use  by  its  passengers  in  alighting.  This  charge  is 
practically  in  keeping  with  the  rule  announced  in  Missouri  Pac. 
Ry.  V.  Wortham,  73  Texas,  26;  Texas  Midland  Ey.  v.  Prey,  25  Texas 
Civ.  App.,  386. 

What  we  have  just  said,  in  effect,  disposes  of  appellant's  eighth 
assignment  of  error.  If  the  railway  company  was  charged  with  a 
high  degree  of  care  to  furnish  the  safest  appliance,  it  would  have 
been  improper  for  the  court  to  have  given  a  charge  as  requested  that 
the  railway  company  was  only  charged  with  the  duty  of  furnishing 
a  reasonably  safe  appliance. 

There  was  no  error  in  the  trial  court's  permitting  counsel  to 
read  the  case  of  Railway  v.  Wortham,  as  reported  in  73  Texas.  A 
party  in  presenting  questions  of  law  to  the  court  has  the  right  to 
discuss  and  read  from  authorities,  and  the  mere  fact  that  the  jury 
may  happen  to  be  present  at  that  time  would  be  no  ground  for 
objection,  especially  in  view  of  the  fact  that  there  was  no  request 
that  the  jury  be  retired  during  the  progress  of  the  legal  argument. 
It  is  not  charged  that  counsel  for  plaintiff  read  this  authority  to 
the  jury,  but  it  was  read  to  the  court  in  the  hearing  of  the  jury. 

The  evidence  of  the  witness  Hall,  as  complained  of  in  the  tenth 
and  eleventh  assignments  of  error,  was  admissible.  It  had  a  ten- 
dency to  show  that  the  box  or  stool  upon  which  passengers  stepped 
and  alighted,  was  improperly  constructed,  and  the  frequency  with 
which  such  stools  turned  and  caused  passengers  to  fall  would  be 
evidence  of  notice  of  such  defective  condition  to  the  servants  of  the 
railway  company. 

There  was  no  error  in  the  court's  refusing  to  admit  the  testi- 
mony of  the  witnesses  Hardin,  McKaim  and  Gotcher,  as  set  out  under 
the  thirteenth  assignment  of  error.  The  tests  made  by  these  wit- 
nesses as  to  the  conditions  actually  existing  at  the  time  of  the  acci- 
dent are  not  shown  to  be  similar. 

There  was  no  error  in  refusing  the  charge  requested  by  appellant, 
as  set  out  under  the  seventh  assignment  of  error.  This  charge  is 
peculiarly  framed  and  doubtless  inadvertently  misstated  the  rule 
w^hich  was  attempted  to  be  given.  It  is  to  the  effect  "that  the  de- 
fendant in  its  provisions  for  the  aligliting  of  its  passengers  from 
its  trains  was  not  required  to  make  such  provision  as  to  insure  their 
safety;  the  measure  of  its  duty  in  this  respect  was  to  use  that  high 
degree  of  care  that  very  prudent,  cautious  and  competent  persons 
would  under  like  or  similar  circumstances  have  used.  Unless,  there- 
fore, you  believe  from  the  evidence  that  the  defendant  failed  to  use 
the  degree  of  care  as  above  stated  in  the  provisions  it  had  made  for 
the  alighting  of  its  passengers  from  its  trains  at  the  time  and  place 
of  the  accident,  and  that  in  such  failure,  if  it  did  fail,  it  was  negli- 
gent, and  that  such  negligence,  if  any,  was  the  proximate  cause  of 
the  injuries  to  the  plaintiff,  if  any,  you  will  find  for  the  defendant." 
The  words  "failed  to  nse  the  degree  of  care  as  above  stated"  are 
confusing.  It  makes  the  liability  of  the  railway  company  depend 
upon  the  fact  that  it  failed  to  use  a  high  degree  of  care.     Of  course, 
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this  is  not  correct.  The  failure  to  use  a  high  degree  of  care  will ' 
make  the  railway  company  liable^  and,  certainly,  it  would  be  liable 
if  it  used  less  than  a  high  degree  of  care.  The  words  "failed  to 
use  the  degree  of  care  as  above  stated"  refer  to  a  high  degree  of 
care,  and  the  charge,  if  literally  construed,  means  that  the  defendant 
can  only  be  held  responsible  if  it  failed  to  exercise  a  high  degree 
of  care. 

The  sixth  assignment,  in  our  opinion,  presents  reversible  error. 
The  court  in  its  general  charge  submitted  to  the  jury  the  question 
as  to  whether  the  box  upon  which  its  passengers  alighted  was  unfit 
and  unsafe  for  the  purposes  for  which  it  was  used.  In  addition  to 
this  instruction  the  plaintiff,  in  his  special  instruction  No.  3,  which 
was  given,  requested  a  charge  to  the  effect  that  if  the  foot-stool  or 
box  used  by  the  defendant  was  such  as  was  ordinarily  used  by  the 
defendant,  and  the  jury  should,  believe  that  by  reason  of  its  size 
and  construction  it  was  not  a  proper  and  safe  appliance,  and  that 
defendant  railway  company  was  negligent  in  using  such  foot-stool 
and  box,  and  by  reason  of  such  negligence,  etc.,  the  plaintiff  was 
caused  to  fall,  then  to  find  for  the  plaintiff.  Charge  No.  5  requested 
and  given  is  also  to  the  effect  that  if  the  jury  believed  from  the 
evidence  that  the  foot-stool  or  box  commonly  used  by  defendant 
in  discharging  its  passengers  from  its  trains  would,  by  reason  of  its 
size  and  construction,  tip,  slip  and  turn  over,  that  by  reason  of  such 
fact  it  was  an  unsafe  appliance  and  unfit  for  the  purpose  for  which 
it  was  used,  and  that  defendant  was  guilty  of  negligence  in  using 
such  foot-stool  or  box,  then  to  find  -for  plaintiff,  etc. 

The  assignment  complains  that  these  charges  on  a  disputed  issue 
of  fact  unnecessarily  and  improperly  repeat  an  issue  to  be  submitted 
to  the  jury.  The  evidence  upon  the  subject  as  to  whether  the  box 
was  an  unfit  or  an  unsafe  appliance,  or  was  properly  constructed, 
would  authorize  a  verdict  either  way;  and  there  is  much  evidence 
in  the  record  which  would  tend  to  justify  the  jury  in  believing  that 
the  box  was  properly  constructed,  and  was  a  safe"  appliance  for  the 
purpose  for  which  it  was  used.  The  general  charge  of  the  court 
practically  presented  this  subject,  and  we  can  not  escape  the  con- 
viction that  the  two  special  charges  noticed  repeat  and  present  the 
same  question,  which  was  an  unnecessary  repetition,  calculated,  pos- 
sibly, to  influence  the  jury  to  some  extent  by  impressing  upon  their 
minds  the  idea  that  the  court  has  laid  stress  upon  the  fact  that  the 
box  was  possibly  an  unsafe  appliance  or  was  improperly  constructed. 
In  view  of  the  evidence  we  think  that  these  charges  gave  too  much 
prominence  to  this  question. 

Upon  another  trial  we  would  suggest  that  the  evidence  of  the 
witness  Cody,  as  complained  of  in  the  twelfth  assignment,  be  not 
admitted.  The  facts  that  he  testified  to  as  tending  to  show  a  de- 
fect in  the  pavement  were  too  remote.  If  there  had  been  any  perma- 
nent defect  in  the  pavement,  its  condition  at  the  time  testified  to 
might  have  been  admissible;  but  mere  floating  defects,  which  may 
be  there  today  and  removed  tomorrow,  such  as  the  existence  of 
lumps  of  coal  and  clinkers  on  and  about  the  pavement  four  or  five 
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weeks  after  the  accident,  would  be  of  slight,  if  any,  probative  force 
to  show  a  defective  condition  existing  at  the  time  of  the  accident. 

For  the  errors  stated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Galveston,    Harrisbuhq   &    San   Antonio    Railway    Company    v. 

C.  Janert. 

Decided  January  29,  1908. 

1. — ^Katter  and  Servant — Negligenoe — ^Evidence. 

In  a  suit  by  an  employee  for  personal  injuries  received  while  assisting 
in  moving  an  engine  upon  a  turntable,  evidence  considered,  and  held  sufficient 
to  support  a  finding  by  the  jury  that  plaintiff's  injury  was  due  to  defend- 
ant's negligence;  that  plaintiff  was  free  from  contributory  negligence,  and  did 
not  assume  the  risk  of  injury  from  the  employment. 

S. — Conditional  Admission  of  Testimony — ^Practice. 

Where  testimony  has  been  conditionally  admitted  upon  the  promise  of  coun- 
sel that  other  evidence  will  be  thereafter  introduced  to  show  its  competency, 
and  no  exception  is  taken  to  such  action  of  the  court,  and  the  objection  to 
the  testimony  is  not  thereafter  renew^ed  or  the  court  requested  to  strike  out 
the  same  upon  failure  to  introduce  the  promised  evidence,  an  assignment  of 
error  based  upon  the  action  of  the  court,  cannot  be  sustained. 

S. — ^Personal  Injnries — Witness — ^Impeachment — Secondary  Evidence. 

Where,  in  a  suit  for  personal  injuries,  an  attending  physician  testified 
for  defendant  that  he  had  not  given  to  a  benefit  society  certain  certificates 
that  the  plaintiff  was  disabled  from  work,  and  that  he  was  not  in  fact  disabled 
to  that  extent,  secondary  evidence,  the  original  certificates  being  lost,  was 
admissible  for  the  purpose  of  contradicting  the  witness.  Evidence  considered, 
and  held  sufficient  to  establish  the  execution  of  the  certificates. 

4. — ^Evidence — Objection — ^Practice. 

Where  testimony  is  in  part  admissible,  an  objection  which  goes  to  the 
whole  of  it,  though  good  as  to  part,  is  properly  overruled. 

5. — ^Assignment  of  Error — ^Proposition — ^Mnltifarionsness. 

Where  a  "proposition"  under  an  assignment  of  error  contains  several  dis- 
tinct points  or  propositions,  and  the  precise  point  intended  to  be  reviewed 
cannot  be  ascertained  from  the  subjoined  "statement,"  the  assignment  will 
not  be  considered. 

Appeal   from   the  District   Court   of   Bexar   County.      Tried   below 
before  Hon.  A.  W.  Seeligson. 

Baker,  BoUs  Parker  &  Garwood,  Newton  &  Ward  and  T7.  B,  Tea- 
garden,  for  appellant. 

J.  R:  Norton  and  James  Routledge,  for  appellee. 

JAMES,  Chief  Justice. — Janert  alleged  that  he  was  a  wiper  in 
appellant's  roundhouse  and  the  work  being  done  was  to  remove  a 
dead  engine  from  its  place  in  the  roundhouse  to  the  turntable  and 
from  there  to  the  main  track.     That  in  doing  so  the  foreman  or- 
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dered  a  rope  to  be  attached  to  the  rear  end  of  a  live  engine  on  the 
main  track,  and  then  pass  it  through  a  snatch-block  and  then  at- 
tach it  to  the  rear  end  of  the  dead  engine  which  would  be  drawn 
out  by  the  live  engine  moving  forward.  That  when  the  dead  engine 
was  thus  moved  to  the  turntable,  the  turntable  on  this  occasion 
moved,  so  that  the  rope  came  in  contact  with  a  wooden  lever  or 
handle  of  the  turntable  and  broke  it,  throwing  same  upon  plaintiff 
and  injuring  him.  That  plaintiff  was  inexperienced  in  moving  the 
engine  in  that  manner,  or  any  other  manner,  all  of  which  was  dan- 
gerous. The  negligence  alleged  was,  first.  Failing  to  warn  plaintiff 
of  the  danger;  second.  That  the  lever  was  brittle  and  insufficient  to 
be  used  in  such  work;  third.  In  failing  to  have  said  rope  free  and 
clear  of  the  lever  before  moving  the  turntable;  fourth,  That  plaintiff 
had  just  blocked  the  dead  engine  in  its  place  on  the  turntable,  under 
instructions  of  the  foreman,  and  was  standing  waiting  to  take  the 
rope  off  the  snatch-block  when  ordered  to  do  so  by  the  foreman,  and 
that  the  turntable  was  moved  under  the  direction  of  the  foreman, 
who  was  present  and  directing  the  work,  and  the  turntable  was 
caused  to  be  moved  by  the  pull  of  the  live  engine  on  the  rope,  by 
direction  of  the  foreman,  etc.;  and  that  defendant  well  knew  the 
work  was  extraordinarily  dangerous  and  that  plaintiff  was  inexpe- 
rienced in  such  work  and  that  its  failure  to  warn  plaintiff  of  the 
danger  incident  to  said  work  would  expose  him  to  unusual  danger, 
and  well  knew  that  to  cause  the  turntable  to  be  operated  with  said 
defective  lever  was  dangerous  and  that  to  cause  it  to  be  moved  while 
said  rope  was  stretched  between  the  two  engines  through  the  snatch- 
block  and  to  cause  the  rope  to  come  in  contact  with  said  lever,  would 
cause  injury  to  its  employes,  etc.,  and  that  plaintiff,  while  in  the 
discharge  of  his  duty  and  without  negligence  on  his  part,  was  injured 
solely  through  the  negligence  of  the  defendant. 

The  answer  was  general  and  special  demurrers,  and  denial,  and 
pleas  of  assumed  risk,  contributory  negligence,  and  fellow  servant. 
Plaintiff  recovered  verdict  for  $4000. 

There  was  testimony  as  follows:  The  work  being  done  was  the 
moving  of  a  dead  engine  from '  its  stall  in  the  roundhouse  to  the 
main  track.  A  rope  two  inches  thick  was  fastened  to  the  coupler  of 
said  engine,  the  stall  being  north  of  the  turntable,  and  this  rope 
was  extended  to  a  snatch-block,  which  was  fixed  southeast  and  about 
ten  or  twelve  feet  from  the  turntable,  and  from  this  the  rope  ex- 
tended to,  and  was  fastened  to  a  live  engine  on  the  main  track  west 
of  the  turntable.  This  live  engine  was  used  to  draw  on  the  rope 
which  brought  the  dead  engine  to  the  turntable.  The  turntable  was 
about  sixty  feet  in  diameter  and  the  engine  and  tender  about  forty 
feet  long.  Until  the  dead  engine  was  fully  upon  the  turntable  and 
balanced,  the  table  could  not  move.  When  it  reached  this  position 
plaintiff,  as  ordered  by  the  foreman  and  in  the  performance  of  his 
duty,  went  upon  the  table  and  blocked  the  engine  so  that  it  would 
be  stationary.  Plaintiff^s  position  was  at  the  snatch-block.  He 
stated:  "I  had  to  take  the  rope  from  the  dead  engine  out  of  the 
snatch-block  when  I  had  blocked  the  locomotive.  The  live  engine 
would  have  to  be  first  backed  when  I  had  to  take  tliis  rope  out.** 
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PlaintifE  testified  that  tlie  foreman  "told  him  that  as  soon  as  the 
engine  was  on  the  center  of  the  table  to  block  it.  The  other  orders 
were  to  take  the  rope  out  (of  the  snatch-block)  and  then  wait  on 
the  further  orders  of  the  foreman/*  ^I  stayed  at  the  snatch-block 
until  I  went  on  the  turntable  to  block  the  engine  so  as  to  prevent  it 
from  moving  forward  or  backward.  I  blocked  it  under  the  orders 
of  Keefe,  the  foreman.  I  had  to  take  the  rope  out  of  the  snatch- 
block  when  I  had  blocked  the  locomotive.  The  live  engine  would 
first  have  to  be  backed  when  I  had  to  take  the  rope  out.  After  I 
blocked  the  engine  I  went  on  through  and  waited  for  further  orders 
from  the  foreman.  I  went  under  the  rope  and  stood  about  eight 
feet  or  so  from  the  snatch-block  west  of  it.  I  was  facing  northwest, 
looking  at  the  foreman  for  orders  to  take  the  rope  out  of  the  snatch- 
blocky  and  while  I  was  standing  there  in  that  position,  looking  toward 
the  foreman,  I  saw  the  foreman  raise  his  hand  to  give  the  order 
to  go  ahead, .to  drive  on  forward;  the  signal  he  gave  means  to  move 
on.  The  foreman  was  then  looking  in  the  direction  of  the  live  engine. 
This  engine  then  went  on  and  the  turntable  turned  and  the  lever 
handle  (of  the  turntable)  broke,  and  I  received  the  blow.  This 
was  the  lever  on  the  south  side  of  the  turntable.  I  was  standing  about 
eight  feet  from  the  lever  at  the  time.  The  lever  broke  because  the 
rope  was  drawn  against  it.  When  the  dead  engine  was  blocked  it 
stood  about  four  feet  from  the  south  end  of  the  turntable." 

According  to  the  testimony  ot  plaintiff,'  his  orders  contemplated 
that  after  the  engine  was  upon  the  turntable  it  should  be  blocked 
and  the  rope  released  from  the  snatch-block,  and  the  turning  of  the 
table  was  to  be  done  by  hand.  There  was  testimony  that  several  men 
were  stationed  at  the  lever  handle  on  the  north  side  of  the  turntable. 
Besides  this,  Keefe,  by  his  testimony,  shows  that  it  was  his  intention 
to  so  move  the  table  in  that  way.  He  testified  that  he  desired  to 
pull  it  (the  dead  engine)  on  the  turntable  sufficiently  to  turn  the 
table  by  hand.  Mr.  Keefe  does  not  deny .  this,  but  his  version  of 
the  occurrence  was  as  follows: 

"The  lever,  before  it  came  in  contact  with  the  rope  that  broke, 
had  gone  about  ten  feet.  The  lever  was  moving  very  slowly.  The 
rope  was  about  two  feet  or  two  and  a  half  feet  above  the  ground. 
The  rope  was  behind  Janert.  He  could  not  see  the  rope  from  the 
position  he  held.  The  rope  had  been  stretched  before  Janert  took 
hold  and  he  knew  it  was  there."  The  reason  I  say  he  knew  it  was 
there,  he  assisted  in  coupling  the  rope  to  both  engines,  the  one  dead 
and  the  one  live;  he  had  to  swing  the  rope  around  this  way  through 
the  pulley  and  assist  in  that  work.  When  he  took  the  position  he 
was  about  six  or  eight  feet  from  the  rope.  When  the  turntable  started 
to  swing  I  hollered  to  him  to  get  out  of  the  way,  and  also  men- 
tioned to  him  to  turn  loose  of  the  turntable  and  get  out  of  the 
way;  and  motioned  with  both  hands  to  turn  it  loose;  he  was  look- 
ing directly  at  me  and  I  would  judge  that  he  saw  me, .  because  he 
was  looking  directly  at  me  and  made  a  motion  as  though  to  hold  the 
turntable,  or  an  effort  to  hold  it,  I  would  say.  The  rope  was  then 
five  or  six  feet  from  him.  The  rope  caught  his  leg.  He  continued 
to  hold  the  stake  of  the  turntable — ^the  pole  that  we  have  there — 
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pole,  we  call  it — he  continued  to  hold  to  it,  and  1  motioned  the 
hostler  that  was  handling  the  live  engine  to  stop,  and  by  the  time 
the  rope  had  caught  him  the  turntable  had  slowed  up  and  was  pretty 
near  stopped,  and  the  stake  broke  off.  I  signalled  before  he  was 
caught,  but  the  dead  engine  was  already  moving,  and  moving  from 
its  own  momentum,  did  not  stop  at  once.  I  gave  the  signal  to  the 
man  in  charge  of  the  power  of  the  engine  to  stop  just  as  the  dead 
engine  came  on  to  the  turntable.  Janert  was  then  at  least  five  feet 
from  it.  I  signalled  to  the  engineer  to  stop  the  engine  before  I  sig- 
nalled to  Janert  to  get  out  of  the  way.  Just  the  minute  the  engine 
dropped  on  to  the  turntable,  I  signalled  to  him  to  block,  but,  of 
course,  it  took  a  little  time  for  him  to  get  the  live  engine  to  stop. 
The  man  in  charge  acted  as  promptly  as  possible.  The  turntable 
started  to  move,  and  I  gave  him  the  signal  to  stop.  It  wouldn't  be 
a  minute,  it  was  probably  two  seconds.  The  pole  broke.  I  went  to 
Janert  immediately.*^ 

In  fine,*  his  testimony  was  that  all  the  signals  be  gave  the  engineer 
after  the  engine  first  reached  the  turntable  were  stop  signals;  that 
the  instant  the  engine  was  upon  the  turntable  when  it  was  possible 
for  the  table  to  move,  it  moved  while  the  engineer  was  stopping  his 
engine  in  obedience  to  his  signals.  This  reason  is  radically  different 
from  Janert's,  as  above  stated.  Janert  was  corroborated  in  the  fact 
that  the  dead  engine  stopped  while  he  was  blocking  it,  by  testimony 
of  Hartman,  who  stated:  "It  is  a  fact  that  as  quick  as  the  engine 
got  on  the  table — all  of  the  engine — the  last  wheel  of  the  engine — 
that  it  stopped.*'  Janert's  statement  about  Keefe  giving  the  go- 
ahead  signal  was  likewise  corroborated  by  testimony  given  by  Hart- 
man  as  follows:  "I  was  giving  signals — taking  signals  of  Mr.  Keefe 
and  giving  them  to  the  hostler  (the  man  operating  the  engine)." 
Question.  "Well,  when  the  dead  engine  had  gone  on  the  turntable, 
what  signal,  if  any,  did  the  foreman  or  Mr.  Keefe  give  you?"  Ans. 
"Well,  he  was  giving  me  the  signal  to  keep  going  on  with  the  live 
engine,  the  signal  he  gave  me.  I  kept  repeating  it  to  the  hostler; 
he  was  moving  the  live  engine."  Question.  "Well,  while  this  was 
going  on,  I  will  ask  you  whether  or  not  anything  happened  around 
there,  or  around  the  turntable?"  Ans.  "Why,  the  pole  of  the  turn- 
table broke."  It  is  true  this  witness  had  made  a  report  in  which 
lie  stated  differently,  and  in  his  cross-examination  and  re-examina- 
tion his  testimony  on  the  subject  was  inconsistent.  But  the  jury,  in 
our  opinion,  were  authorized  to  find  that  it  was  a  go-ahead  signal, 
and  not  a  stop  signal,  that  the  foreman  gave  when  the  engine  was 
balanced  on  the  turntable,  both  from  the  testimony,  and  in  connection 
with  the  fact  that  the  table  was  swung  around  with  such  force  as  to 
instantly  shatter  the  lever  handle,  which  was  a  piece  of  wood  eight 
feet  long  and  eight  inches  square.  This  fact  might  be  taken  as  in- 
compatible with  testimony  that  slow  signals  had  been  given,  and 
that  when  the  pole  broke  the  engine  was  in  the  act  of  slowing  up. 

Hartman  testified:  "Mr.  Keefe  had  not  been  moving  engines  in 
this  new  manner,  with  a  live  engine,  very  long.  He  was  the  man 
who  introduced  it."  Janert  testified  in  substance  that  in  the  old 
style  when  the  engine  got  on  the  turntable  it  was  turned  by  hand 
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{)ower.  '^During  the  time  they  had  been  moving  dead  engines  with 
ive  ones  I  helped  with  two  or  three.  It  had  been  about  a  year.  We 
were  not  taking  many  out  as  this  one  was.  I  helped  sometimes, 
and  sometimes  not.  I  was  not  aware  of  any  danger  in  moving  a 
dead  engine  with  a  live  one.  I  did  not  know  that  the  rope  would 
push  against  the  lever  and  break  it."  Keefe  testified,  "We  have  had 
engines  to  take  a  strain  on  the  rope  similar  to  that  before.  I  don't 
believe  it  ever  broke  the  levers  before;  we  have  pulled  engines  out 
in  similar  manner  before,  and  had  the  table  move  in  the  same  man- 
ner before,  but  never  happened  to  break  the  lever  before.  This  was 
a  pine  wood  lever  and  appeared  to  me  to  be  brittle." 

The  above  testimony,  upon  plaintiflf's  theory  of  the  case  and  in 
view  of  the  verdict,  would  show  that  plaintiff  had  no  expectation 
that  the  live  engine  would  be  moved  after  the  dead  engine  was 
blocked  on  the  turntable,  at  which  time  the  live  engine  had  practically 
stopped,  but  on  the  contrary  that  no  further  power  would  be  ap- 
plied by  the  live  engine,  that  the  rope  would  be  released  from  the 
snatch-block  and  the  table  turned  by  hand  power.  He  was  at  his 
proper  place  looking  to  the  foreman  for  the  order  to  release  the 
rope  from  the  snatch-block  when,  instead  of  an  order  to  back  up 
the  engine  to  slack  the  rope,  the  foreman  gave  the  order  to  move 
forward,  which  immediately  moved  the  turntable  toward  the  east 
and  brought  the  lever  handle  of  the  turntable  in  contact  with  the 
rope,  breaking  the  handle  and  injuring  plaintiff  where  he  stood. 

It  seems  to  us  that  in  these  facts  there  was  authority  for  the  jury 
to  find  that  plaintiff's  injury  was  due  to  a  negligent  act  of  the 
foreman  (who  was  shown  to  be  defendant's  vice-principal) ;  also 
that  plaintiff  was  free  from  contributory  negligence  and  from  the 
charge  of  assumed  risk,  consequently  the  first  and  second  assign- 
ments of  error  are  overruled. 

Appellant's  fourth  assignment  of  error  complains  in  reference  to 
testimony  of  Ecknarf,  secretary  of  a  Sons  of  Hermann  Lodge,  to 
which  plaintiff  belonged.  Five  assignments  of  error  are  grouped  in 
appellant's  brief  as  the  fourth  assignment  of  error.  Only  one  propo- 
sition is  made  .under  them  and  it  is  as  follows: 

"The  testimony  of  witness  Louis  Ecknarf  complained  of  in  these 
assignments  of  error  was  hearsay,  irrelevant  and  immaterial  to  any 
issue  in  the  cause;  the  court  erred  in  its  admission  and  erred  in 
refusing  to  withdraw  said  testimony  from  the  jury  and  to  instruct 
the  jury  not  to  consider  the  same,  as  requested  by  defendant." 

To  dispose  of  this  proposition  it  will  only  be  necessary  to  con- 
dense the  statement  made  in  appellant's  brief  of  the  proceedings. 
Plaintiffs  counsel  asked  Ecknarf  this  question:  "During  October, 
November  and  December,  1903,  did  he  (Janert)  or  did  he  not  make 
any  application  to  that  society  for  sick  benefits?"  An  objection 
was  interposed  to  this  which  the  court  sustained.  Then  plaintiff's 
counsel  •  asked  this  question :  "In  said  months  I  wish  to  ask  you 
whether  or  not  Dr.  Goeth  did  or  did  not  make  any  certificate  to 
your  Society  in  regard  to  the  condition  of  Mr.  Janert?"  This  was 
objected  to  because  the  certificate  would  be  the  best  evidence  of 
itself.     The  court  said:    "The  question  is,  did  he  make  such  a  cer- 
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tificate?  I  will  overrule  the  objection/'  Defendant  excepted.  Later 
the  court  held,  "I  am  going  to  let  him  state  how  many  certificates 
he  made/'  to  which  defendant  excepted.  The  witness  testified  that 
Dr.  Goeth  made  six;  that  they  were  in  writing;  that  he  kept  them 
a  certain  length  of  time,  about  a  year,  and  destroyed  them;  that 
they  didn't  keep  them  any  longer  than  that.  Then  plaintiflE's  counsel 
asked  this  question:  "Now,  what  was  the  eflFect  of  that  certificate? 
What  was  the  statement  contained  in  it  by  Dr.  Goeth?"  This  was 
objected  to  as  irrelevant,  immaterial  and  self-serving.  Objection 
overruled  and  defendant  excepted.  Question.  "What  did  Dr.  Goeth 
say  in  the  certificate  in  regard  to  Mr.  Janert's  condition?"  Answer. 
"Well,  the  doctor's  certificate  must  show  that  the  man  is  sick  and 
unable  to  work.     There  were  about  six  of  them,  I  think." 

After  cross-examination  of  this  witness,  counsel  for  defendant 
asked  to  have  the  jury  instructed  to  disregard  all  of  the  testimony  of 
this  witness  relating  to  plaintiflE's  being  a  member  of  this  Society, 
and  making  application  for  and  recovering  sick  benefits,  upon  the 
ground  that  the  whole  of  the  testimony  is  irrelevant,  immaterial  and 
constitutes  self-serving  declarations  of  a  highly  prejudicial  character 
to  defendant,  and  those  third  party  acts  are  not  binding  on  de- 
fendant. ,  The  court  held  the  objection  good  and  instructed  the 
jury  to  consider  none  of  the  testimony  of  the  witness. 

Thereupon  counsel  for  plaintiflE  protested:  "If  your  Honor  please, 
this  testimony  is  very  important.  Dr.  Goeth  admitted  having  made 
and  delivered  two  of  these  certificates.  Now,  then,  he  stated  that 
he  did  not  say  in  these  certificates  that  this  man  was  disabled 
from  work.  The  witness  testified  that  he  received  six  or  seven  of 
these  certificates  and  that  they  did  state  that  the  man  was  unable 
to  work.  That  contradicts  Dr.  Goeth's  own  testimony.  Why,  it  is 
necessary  for  the  purpose  of  contradicting  Dr.  Goeth." 

The  court  then  said:  "The  only  trouble  is  you  can  not  show  by 
this  witness  the  contents  of  the  certificate  supposed  to  have  been 
made  by  Dr.  Goeth,  unless  this  witness  himself  knows  Dr.  Goetli 
made  the  certificate — that  is  elementary.  If  you  show  that  this 
witness  known  that  Dr.  Goeth  made  the  certificates  then  this  tes- 
timony is  admissible." 

Counsel:  "Dr.  Goeth  admits  having  made  two  of  these  certifi- 
cates." 

The  court:     "Not  these  certificates." 

Counsel:    "Yes,  sir." 

The  court:  "This  witness  does  not  know  who  signed  this  certifi- 
cate." 

Counsel:  "We  will  show  by  other  witnesses  that  no  other  doctor 
made  any  certificates,  and  we  ask  that  your  Honor  withhold  your 
ruling  until  we  show  by  other  witnesses  that  these  same  certificates 
were  made  by  Dr.  Goeth,  and  that  no  other  certificates  were  made 
except  the  ones  made  by  Dr.  Goeth.  The  fact  that  the  witness  does 
not  remember  who  it  was  signed  it — he  knows  the  certificates  were 
there  and  the  contents  of  them — and  the  fact  that  he  does  not 
remember  them,  we  will  supply  that  by  other  testimony,  as  well  as 
Dr.  Goeth's  own  admission;  we  have  a  right  to  offer  that  testimony; 
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this  testimony  should  not  be  excluded  at  this  stage  of  ttiis  case.     If  ' 
your  Honor  concludes  later  it  should  be  excluded,  then  it  would  be 
right  and  proper,  but  we  have  a  right  to  have  it  until  we  offer  the 
other  testimony." 

The  court:  "The  proof  shows  up  to  this  time  that  this  witness 
has  destroyed  those  certificates.  You  have  the  right  to  offer  secondary 
evidence.  Well,  I  will  leave  it  in  temporarily,  and  give  you  an  op- 
portunity to  supply  the  proof." 

Counsel:  "The  jury  is  instructed,  then,  that  the  testimony  is  in 
for  the  present?" 

The  court:     "Yes,  sir." 

Counsel:  "Your  Honor  understands,  we  have  no  objection  to 
that  being  excluded,  that  he  received  benefits — that  was  brought  out 
by  Mr.  Ward,  and  we  have  no  objection  to  its  being  excluded." 

The  court  did  not  thereafter  exclude  the  testimony. 

This  is  in  substance  all  that  appellant  presents  to  support  the  as- 
signments. It  will  be  seen  that  the  last  action  taken  by  the  trial 
judge  in  the  matter  was  to  allow  the  testimony  to  remain  in  for  the 
present.  No  exception  was  reserved  to  this  by  appellant.  It  ap- 
pears to  us  that  if  plaintiff  afterwards  failed  to  supply  the  proof 
indicated,  the  objection  ought  to  have  been  renewed  and  exception 
taken. 

However,  plaintiff  did  supply  the  proof,  and  it  may  be  this  was 
the  reason  that  the  court  took  no  further  action,  and  defendant  did 
not  renew  the  objection.  Dr.  Goeth  had  testified  that  he  gave  two 
certificates,  and  in  them  he  did  not  state  that  plaintiff  was  disabled 
from  work;  that  the  statement  was  that  Janert  said  he  was  disabled. 
The  certificates  he  gave,  if  they  stated  that  Janert  was  disabled  from 
work,  were  clearly  admissible  to  contradict  and  discredit  the  wit- 
ness. It  was  shown  by  the  secretary  that  all  the  certificates  the 
lodge  received  had,  in  due  course,  been  destroyed.  It  was  there- 
fore proper  to  show  their  contents  by  secondary  evidence.  It  seems 
that  the  secretary  was  unable  to  say  that  said  certificates  had  been 
signed  by  Dr.  Goeth,  nor  could  he  say  what  they  stated  except  in- 
ferentially  that  to  obtain  benefits  it  was  necessary  that  they  should 
have  shown  that  he  was  disabled  from  work.  Thus  stood  the  matter 
when  the  court  said  the  evidence  should  remain  in  for  the  present 
to  give  plaintiff  the  opportunity  of  supplying  the  necessary  proof. 
Afterwards,  Jlrs.  Janert  testified  that  Dr.  Goeth  in  November  and 
December,  1903,  made  out  four  certificates,  which  he  filled  out  by 
writing  in  the  blanks;  that  she  only  read  the  writing  of  the  doctor 
therein,  which  stated  that  Janert  was  injured  in  the  knee  and  in- 
capable of  work.  That  these  certificates  were  given  to  some  member 
who  went  to  the  meeting,  and  the  testimony  showed  that  promptly 
after  the  meeting  the  benefits  were  paid. 

We  conclude  that  as  to  four  of  the  certificates,  they  were  shown 
to  have  been  given  by  Dr.  Goeth,  and  that  they  stated  that  Janert 
was  unable  to  work.  This  evidence  was  proper,  not  as  substantive 
proof  that  plaintiff  was  injured,  but  to  impeach  or  discredit  Dr. 
Goeth,  who  testified  for  defendant  that  plaintiff  was  not  injured  in 
the  knee.     Appellant's  objections  went  to  the  whole  of  Ecknarf  s  tes- 
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timony,  and  were  directed  to  all  six  certificates.  If  his  testimony 
was  admissible  in  respect  to  several  of  the  certificates,  and  the  ob- 
jections proved  not  to  be  valid  as  to  several  of  them,  the  court  would 
have  committed  no  error  in  overruling  the  objection  in  its  entirety. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Gunter,  39  Texas  Civ.  App.,  129; 
Tuttle  v.  Moody,  100  Texas,  240. 

'  The  assignments  of  error  from  five  to  fifteen  inclusive  all  relate 
to  objections  to  testimony.  The  assignments  are  not  propositions 
in  themselves.  TJnder  each,  however,  there  is  what  purports  to  be 
a  proposition,  and  each  one  contravenes  the  requirement  that  it  state 
a  definite  proposition.  For  example,  under  the  fifth  this  is  the 
proposition:  "The  testimony  of  Mrs.  Janert  that  the  certificates 
made  out  by  Dr.  Goeth  were  sent  to  the  Lodge  of  Hermann  Sons, 
was  hearsay,  and  tlie  fact  constituted  a  self-serving  declaration."  That 
under  the  seventh  reads:  "The  testimony  souglit  to  be  elicited  was 
irrelevant  and  immaterial,  and  called  for  the  conclusion  of  the 
witness,  and  (the  question)  was  also  leading."  After  the  proposition 
there  is  nothing  presented  in  the  brief  but  a  statement  from  the 
evidence.  We  are  unable  to  consider  each  and  every  proposition  em- 
bodied in  the  "proposition,"  both  because  of  the  rule  and,  if  we 
should  waive  the  rule,  then  because  of  the  excessive  and  perhaps  use- 
less labor  it  would  involve  to  investigate  and  discuss  each  subject 
mentioned  in  the  "proposition"  in  connection  with  the  evidence  in 
the  statement.  If  there  was  only  one  of  these  assignments  in  this 
condition,  we  would  feel  inclined  to  waive  the  rule,  but  certainly 
it  would  be  asking  too  much  of  us  to  take,  say  the  seventh  assign- 
ment, and  discuss  the  evidence  from  the  view  of  its  alleged  irrele- 
vancy and  immateriality,  also  from  the  view  of  its  being  a  conclu- 
sion,, and  also  whether  the  question  eliciting  it  was  leading.  TJnder 
none  of  these  assignments  is  there  anything  to  inform  us  that  appel- 
lant relies  on  some  one  point  involved  in  the  "proposition."  They 
are  all  clearly  multifarious  and  not  entitled  to  be  considered.  Barrett 
V.  Ind.  Tel.  Co.,  65  S.  W.  Rep.,  1128. 

From  the  sixteenth  assignment  it  appears  that  plaintiff's  counsel 
in  the  closing  argument  stated  to  the  jury  that  the  lodge  to  which 
plaintiif  belonged — ^that  is,  the  Sons  of  Hermann — ^would  not  pay 
out  money  to  its  members  unless  they  were  disabled  from  perform- 
ing any  labor,  and  that  the  plaintiff  was  disabled,  as  shown  by  the 
certificates  made  by  Dr.  Goeth,  or  the  lodge  would  not  have  paid  him 
the  benefits  which  had  been  paid  to  him. 

To  the  above  defendant  objected  because  not  supported  by  the 
'testimony,  and  was  improper  argument  to  the  jury  and  prejudicial 
to  the  defendant,  and  asked  that  the  jury  be  instructed  to  disregard 
it,  which  the  court  refused  to  do,  to  which  defendant  took  exception, 
the  bill  being  qualified  by  the  judge  thus:  "That  after  the  objec- 
tion was  made  to  the  above  remarks,  the  counsel  who  made  the  re- 
marks then  stated  to  the  jury,  that  'if  such  remarks  were  not  sup- 
ported by  the  testimony  I  ask  you  not  to  consider  it  and  withdraw 
the  remarks.^"  The  only  objection  made  to  the  language  of  counsel 
was  that  it  was  not  supported  by  the  testimony.  Ecknarf  testified 
that  "the  doctor's  certificate  must  show  that  the  man  is  sick   and 
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nnable  to  work/'  Mrs.  Janert's  testimony  showed  that  four  of  the 
certificates  given  by  Dr.  Goeth  stated  that  Janert  was  incapable  of 
work.     The  argument  was  not  subject  to  the  objection  made  to  it. 

The  damages  allowed  by  the  jury  are  not  excessive. 

Affirmed, 

Writ  of  error  refused. 


El  Paso  Electric  Railway  Company  v.  Kate  Ruckman. 

Decided  January  29,  1908. 

1. — ^Witness — Qnestion — Statement  of  Case. 

In  a  suit  for  personal  injuries,  a  preliminary  statement  to  a  witness  of 
the  substance  of  the  allegations  in  plaintifrs  petition,  followed  by  the  question, 
whether  or  not  plaintiff  met  with  an  accident  at  the  time  and  place  and  under 
the  circumstances  mentioned,  is  not  subject  to  the  objection  that  it  is  leading 
and  calls  for  a  conclusion  of  the  witness. 


2. — Same— Testimony — ^Facts,  not  Conclusions. 

The  answer  of  a  witness  as  follows,  ''The  car  moved  ahead  in  obedience 
to  the  signals.  It  started  with  a  jerk,  as  I  have  stated,  and  threw  plaintiff 
off  into  the  street,"  was  not  subject  to  the  objection  that  it  consisted  of  con- 
clusions of  the  witness. 

3. — Street  Railroads — Signal  to  Stop—Evidence. 

In  a  suit  for  personal  injuries  received  in  alighting  from  a  street  car, 
evidence  considered,  and  held  sufficient  to  authorize  the  court  to  submit  to 
the  jury  the  issue  whether  or  not  plaintiff  had  signaled  the  conductor  to  stop 
the  car.    {Such  signal  may  be  given  indirectly  as  well  as  directly. 

4. — Hegligence — Charge. 

A  charge  should  be  considered  in  its  entirety.  In  a  suit  for  personal 
injuries,  charge  considered,  and  held  not  subject  to  the  objection  that  it  re- 
quired the  jury  to  find  that  plaintiff  had  been  guilty  of  two  or  more  acts  of 
contributory  negligence  before  they  could  find  for  defendant,  when  any  one 
such  act  would  have  relieved  defendant  from  liability. 

5. — CliaTge— Grouping  of  Pacts. 

A  charge  is  not  necessarily  upon  the  weight  of  the  evidence  simply  because 
it  presents  in  detail  the  facts  pertaining  to  a  theory  of  recovery  relied  on 
by  a  party.  A  party  is  entitled  to  have  his  theory  of  the  case  presented  to  the 
jury  in  connection  with  the  very  facts  upon  which  he  relies  in  support  of  it. 

6w — Street  Bailroads — ^Alighting  from  Moving  Car — Negligence — Qnestion   of 
Fact. 

Whether  or  not  a  passenger  is  guilty  of  negligence  in  attempting  to  alight 
from  a  car  while  in  motion,  is  a  question  of  fact  for  the  jury.  Special  charge 
considered,  and  held  to  withdraw  this  question  from  the  jury,  and  hence  pro- 
perly refused. 

Appeal  from  the  District  Court  of  El  Paso  County.     Tried  below 
before  Hon.  J.  M.  Goggin. 

Leigh  Clark  and  M.  Nagle,  for  appellant. 

Patterson  &  Wallace,  for  appellee. 


26  Texas  Civil  Appeals  Reports,  Vol.  49.      [January, 

JAMES,  Chief  Justice. — Kate  Euckman  sued  for  damages  for 
personal  injury  alleged  to  have  been  sustained  by  her  as  passenger 
on  defendant's  railway,  and  recovered  a  verdict  for  $2500. 

The  petition  is  voluminous,  but  it  alleges  the  two  theories  for 
recovery  substantially  submitted  in  the  court's  charge:  1st,  That 
when  the  car  stopped  plaintiff  started  to  alight,  but  before  she  could 
do  so  the  car  was  negligently  started  with  a  sudden  jerk  or  lurch 
and  she  was  thereby  caused  to  fall;  and  2d,  That  if  the  car  did  not 
come  to  a  stop,  that  it  slowed  down  and  almost  came  to  a  stop,  and 
plaintiff  thinking  it  was  about  to  stop  attempted  to  alight,  without 
negligence  on  her  part,  but  the  car  did  not  stop,  and  she  was  thrown 
to  the  ground  and  injured  and  defendant  was  guilty  of  negligence 
in  not  stopping  the  car  at  her  request,  proximately  causing  her  in- 
jury. 

Defendant  answered  by  general  denial,  not  guilty,  and  contributory 
negligence. 

The  first  assignment  of  error  complain^  of  the  following  ques- 
tion as  leading  and  calling  for  the  conclusion  of  tiie  witness:  Ques- 
tion. ^'This  is  a  suit  by  plaintiff,  Mrs.  Kate  Ruckman,  against  the 
El  Paso  Electric  Bailway  Company  for  damages  for  personal  in- 
juries. The  plaintiff  alleges  that  on  or  about  the  25th  day  of 
June,  1905,  while  riding  on  one  of  defendant's  Boulevard  or  Highland 
Park  cars  as  a  passenger  thereon,  through  the  negligence  of  said 
defendant  and  its  employes,  when  said  car  arrived  near  the  inter- 
section  of  Stanton  and  Boulevard  Streets,  she  was  jerked  and  thrown 
from  said  car  and  injured;  please  state  whether  or  not  you  are  ac- 
quainted with  plaintiff,  and  if  so,  how  long  you  have  known  her, 
and  where?  Also  please  state  whether  or  not  plaintiff  met  with  an 
accident  at  the  time  and  place  and  under  the  circumstances  above 
mentioned,  and  if  you  say  she  did,  please  state  whether  or  not  you 
were  present  at  the  time.^'  The  question,  we  think,  was  not  subject 
to  the  objections. 

The  second  is  that  the  court  refused  to  strike  out  the  following 
answer  of  Eina  Paul  to  an  interrogatory:  "The  car  moved  ahead 
in  obedience  to  the  signals.  It  started  with  a  jerk,  as  I  have  stated, 
and  threw  plaintiff  off  into  the  street."  The  proposition  under  this 
assignment  is  that;  "A  nonexpert  witness  should  be  allowed  to 
state  facts  only  and  leave  it  to  the  jury  to  draw  their  own  conclusions 
therefrom,  and  to  allow  the  witness  to  state  conclusions  is  an  in- 
vasion of  the  province  of  the  jury."  It  appears  to  us  that  the  answer 
stated  only  facts. 

The  third  and  fourth  assignments  complain  of  the  10th  paragraph 
of  the  charge,  which  was  as  follows : 

"If  you  believe  from  the  evidence  that  Mrs.  Ruckman,  upon  said 
car's  approaching  Stanton  Street,  desiring  to  alight  from  said  car, 
signaled  the  motorman  to  stop  the  said  car,  and  that  the  said  car 
was  thereupon  slowed  down,  and  that  she  arose  from  her  seat  prepara- 
tory to  alighting  from  said  car,  and  took  a  position  before  said  car 
stopped  upon  the  footboard,  and  that  wlien  said  car  had  almost 
stopped, .  or  when  it  was  running  at  a  very  slow  rate  of  speed,  she 
attempted  to  step  from  the  car  to  the  ground,  and  that  said  car,  by 


1908-3  El  Paso  Electbic  By.  Co.  v.  Buckman.  27 

the  servants  of  the  defendant,  in  charge  thereof,  was  caused  to  sud- 
denly move  or  lurch  forward  with  a  jerk,  and  she  was  thereby  thrown 
to  the  ground  and  injured,  but  you  believe  that  under  all  tlie  sur- 
rounding facts  and  circumstances  it  was  negligence  on  the  part  of 
Mrs.  Buckman  to  have  so  taken  her  position,  if  she  so  did,  upon 
said  running  board,  and  to  have  attempted  to  step  from  said  run- 
ning board  to  the  ground  while  said  car  was  moving,  if  she  so  did, 
then,  and  in  that  event,  your  verdict  must  be  for  the  defendant 
company/* 

The  propositions  are,  first,  "There  being  no  allegation  or  evi- 
dence that  plaintiff  signalled  the  motorman,  it  was  error  for  the 
court  to  charge  upon  the  issues  not  raised  by  the  pleadings  or  evi- 
denoe.'* 

There  appears  to  have  been  no  testimony  that  plaintiff  directly 
signalled  the  motorman  to  stop  the  car.  But  there  was  testimony 
that  this  was  indirectly  done.  Plaintiff  testified:  "I  had  signalled 
the  conductor.  The  bell  was  rung  to  stop  the  car;  when  I  raised 
up  he  was  standing  with  his  face  to  me.  He  was  clear  at  the  back 
end  of  the  car  facing  me.  Q.  What  motion  or  signal  did  you 
give?  Ans.  (illustrating  by  raising  her  hand)  I  gave  the  signal  to 
let  him  know  we  were  where  I  wanted  to  get  off  so  he  would  not 
forget  it."  **We  were  pretty  near  to  Stanton  Street,  between  Mesa 
and  Stanton."  '^The  car  slowed  down  as  soon  as  we  got  to  Stanton 
Street."  With  the  testimony  showing  that  both  the  conductor  and 
motorman  were  notified  upon  her  signal,  we  see  no  reason  for  sustain- 
ing this  proposition.  Second  proposition:  "Where  the  doing  of  a 
single  act  on  the  part  of  plaintiff  may  constitute  negligence,  it  is 
error  for  the  court  to  charge  that  to  render  plaintiff  guilty  of  con- 
tributory negligence  the  jury  must  find  that  she  did  two  or  more  acts, 
and  that  in  doing  each  of  them  she  was  negligent." 

This  proposition  is  directed  to  that  part  of  the  tenth  instruction 
where  the  jury  are  told  to  find  for  defendant  if  they  *T)elieve  that 
imder  all  the  surrounding  facts  and  circumstances  it  was  negligence 
on  the  part  of  Mrs.  Buckman  to  have  so  taken  up  her  position,  if 
she  did  so,  upon  the  running  board,  and  to  have  so  attempted  to 
step  from  said  running  board  to  the  ground  while  the  car  was 
moving." 

What  is  just  stated  in  quotation  marks  is  the  statement  of  a 
correct  proposition  of  law.  If  in  doing  both  of  such  acts  she  was 
negligent,  defendant  was,  as  stated  in  the  charge,  entitled  to  a 
verdict.  Gulf,  C.  &  S.  P.  By.  v.  Hill,  95  Texas,  629.  It  appears 
that  the  jury  were  elsewhere  plainly  told  (in  the  ninth  paragraph 
of  the  charge)  that  if  she  took  a  position  on  the  running  board 
before  the  car  had  stopped,  and  this  was  negligence,  the  verdict  must 
be  for  defendant.  Also,  that  if  she  left  the  car  while  in  motion,  and 
this  was  negligence,  to  find  for  defendant.  The  charges  could  not 
well  have  failed  to  convey  to  the  minds  of  the  jury  that  negligence 
in  either  of  said  respects,  or  in  any  respect,  by  plaintiff  would  re- 
quire a  finding  for  the  defendant. 

The  fifth  assignment  complains  of  a  special  charge  asked  by  plain- 
tiff and  given.     The  assignment  is  that  it  was  upon  the  weight  of 
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evidence  and  directed  the  jury  to  find  for  plaintiff  if  they  believed 
plaintiff  requested  the  conductor  to  stop  at  Stanton  Street,  and  for 
the  reason  that  it  assumed  that  plaintiff  was  in  the  act  of  alighting 
from  the  car  at  Stanton  Street  and  was  in  the  act  of  alighting  when 
the  car  was  put  in  motion.  The  charge  was  not  upon  the  weight  of 
evidence  simply  because  it  presented  in  detail  the  facts  pertaining 
to  a  theory  of  recovery  relied  on  by  plaintiff.  It  is  now  well  set- 
tled that  a  party  is  entitled  to  have  his  theory  of  the  case  presented 
to  the  jury  in  connection  with  the  very  facts  upon  which  he  relies 
in  support  of  it.  The  entire  instruction  complained  of  leaves  the 
facts  to  be  found  from  the  evidence  and  assumes  nothing.  The 
sixth  assignment  being  in  substance  the  same  is  also  overruled. 
The  seventh  complains  of  the  refusal  of  this  charge: 
"You  are  charged  at  the  request  of  defendant  that  even  though 
you  may  believe  from  the  evidence  that  the  plaintiff  requested  the 
conductor  of  the  car  to  let  her  off  at  Stanton  Street,  and  that  the 
conductor  failed  to  do  so  you  are  nevertheless  charged  that  the  fact, 
if  it  be  a  fact,  that  the  plaintiff  was  taken  beyond  the  usual  stop- 
ping place  on  the  far  side  of  Stanton  Street,  if  such  was  the  fact, 
such  fact  would  not  authorize  or  justify  the  plaintiff  in  leaving  said 
car  while  same  was  in  motion,  and  if  you  believe  that  the  plaintiff 
voluntarily  left  said  car  while  the  same  was  in  motion,  and  that  such 
conduct  on  her  part  was  negligence,  which  caused,  or  proximately 
contributed  to  her  injury,  you  should  find  for  the  defendant." 

The  charge,  it  appears  to  us,  would  have  been  wrong  and  in 
conflict  with  what  is  decided  in  Eailway  v.  Payne.  It  would  have 
left  the  question  of  her  negligence  in  leaving  the  car  while  in  motion 
to  the  jury,  after  telling  them  that  the  fact  that  she  was  being 
carried  beyond  her  stopping  place  would  not  have  justified  her  in 
leaving  it  while  in  motion.  In  the  case  just  cited  it  was  held  that 
plaintiff  in  that  case  being  a  passenger,  a  jury  might  find  that  the 
transit  company  was  guilty  of  negligence  in  not  stopping  the  car  in 
response  to  the  usual  signal,  and  considering  the  slow  speed  of  the 
car  a  jury  might  conclude  it  was  not  negligence  for  plaintiff  to  jump 
from  the  car.  We  think  the  charge,  if  given,  would  not  have  prop- 
erly left  the  question  of  plaintiff^s  negligence,  under  all  the  circum- 
stances, to  the  jury.  Defendant,  however,  asked  a  special  instruc- 
tion. No.  6,  which  was  a  correct  one  on  this  subject  and  the  court 
gave  it  as  follows: 

"You  are  charged  that  it  is  the  duty  of  adult  passengers,  when 
aboard  a  street  car,  to  look  out  for  their  own  safety,  and  it  is  the 
duty  of  every  passenger  in  alighting  from  a  street  car,  to  use  ordi- 
nary care  for  their  own  safety,  and  if  you  believe  from  the  evidence 
that  the  plaintiff  voluntarily  left  the  car  in  question,  while  the  same 
was  in  motion,  if  she  did,  and  was  injured,  and  you  further  believe 
her  so  leaving  said  car,  if  she  did,  while  the  same  was  in  motion,  if 
it  was,  was  negligence  on  her  part,  and  that  such  negligence  caused, 
or  approximately  contributed  to  cause  her  injury,  you  should  find 
for   defendant." 

The  eighth  assignment  complains  of  the  following  portion  of  the 
sixth  paragraph  of  the  charge: 
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"If  you  believe  from  a  preponderance  6{  the  evidence  that  the 
plaintiff,  Mrs.  Suckman^  when  she  handed  her  transportation  to  the 
conductor  of  said  car,  informed  said  conductor  that  she  desired  to 
leave  the  car  at  Stanton  Street,  and  that  when  said  car  approached 
the  place  for  stopping  on  Stanton  Street,  she  signalled  the  said  con- 
ductor, but  the  said  car  did  not  stop  at  the  usual  place  on  the  west 
side  of  Stanton  Street,  but  continued  moving  forward  slowly  and 
carried  plaintiff  beyond  the  place  where  said  car  should  have  stopped, 
if  it  should,  in  response  to  plaintiff's  request,  if  any,  and  that  plain- 
tiff, while  said  car  was  still  slowly  moving,  attempted  to  alight  from 
the  footboard  of  said  car,  but  by  reason  of  said  car  having  so  con- 
tinued to  move  and  not  having  stopped  to  permit  plaintiff  to  alight 
on  Stanton  Street,  plaintiff  was  thrown  or  caused  to  fall  to  the 
ground  and  injured,  and  that  it  was  negligence  on  the  part  of  the 
servants  in  charge  of  said  (?ar  to  have  permitted  said  car  to  move 
eastward  and  not  to  have  stopped  same  at  the  usual  place  on 
Stanton  Street  to  permit  plaintiff  to  alight  in  accordance  with  her 
request,  if  any,  and  that  such  negligence,  if  any,  was  the  proximate 
cause  of  plaintiff^s  being  thrown  to  the  ground  and  injured,  and 
that  plaintiff  herself,  under  all  the  surrounding  facts  and  circum- 
stances, was  not  guilty  of  negligence  in  attempting  to  alight  from 
said  car  while  the  same  was  moving,  if  she  did  so,  that  in  that 
event  also  your  verdict  should  be  for  the  plaintiff." 

The  objections  to  this  charge  are  in  effect  these:  That  it  assumed 
that  the  conductor  saw  or  heeded  the  signal,  if  given,  which  it  did 
not  do.  Also  that  there  was  no  evidence  that  the  conductor  saw 
the  signal,  if  given.  This  is  not  the  case.  Also  that  it  gave  undue 
prominence  to  the  conductor's  failure  to  stop  the  car  at  Stanton 
Street.  This  we  think  could  not  be  its  effect.  Finally,  that  in 
undertaking  to  apply  the  principles  of  law  it  attempts  to  present 
all  the  details  to  the  jury,  which  amounts  to  a  charge  on  the  weight 
of  the  evidence.  As  a  party  is  entitled  to  have  his  theory  or  theories 
of  the  case  presented  in  that  way,  the  point  can  not  be  sustained. 

The  ninth  complains  of  the  refusal  of  this  instruction: 

''You  are  charged  that  even  though  you  may  believe  from  the 
evidence  that  the  plaintiff  was  injured  in  the  alleged  accident,  yet 
you  are  charged  that  unless  you  believe  from  a  preponderance  of 
the  evidence,  that  she  was  injured  by  and  through  the  negligence 
of  the  defendant,  in  suddenly  starting  or  lurching  said  car  for- 
ward, you  should  find  for  the  defendant,  and  in  this  connection  you 
are  charged  that  unless  you  believe  from  a  preponderance  of  the 
evidence  that  while  plaintiff  was  in  the  act  of  alighting,  said  car 
gave  a  lurch  which  caused,  or  proximately  contributed  to  cause  plain- 
tiff to  fall,  you  should  find  for  defendant." 

It  will  be  seen  that  this  would  have  been  a  charge  against  tlie 
other  theory  upon  which  the  case  was  submitted. 

The  tenth  is  that  the  verdict  is  contrary  to  overwhelming  pre- 
ponderance of  the  evidence,  but  this  we  can  not  hold. 

Affirmed. 

Writ  of  error  refused. 
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Ed.  Edwards  v.  A.  N.  Pike  et  al. 

Decided  January  30,  1908. 

1. — Contraot— Broker — Sale— CommissioiiB. 

The  general  rule  is  that  a  real  estate  agent  having  a  contract  author- 
izing him  to  effect  a  sale,  is  entitled  to  the  commissions  agreed  upon  where 
he  procures  a  buyer  who  consummates  the  purchase  of  the  property  on  terms 
satisfactory  to  the  owner;  and,  ordinarily, 'when  it  is  shown  that  the  agent 
was  instrumental  in  bringing  the  buyer  and  seller  together,  the  fact  that  the 
agent  was  the  procuring  cause  of  the  sale  afterwards  consummated  is  suffi- 
ciently established. 

2. — Same— Competing  Brokers — Commissions. 

The  owner  of  property  has  the  right  to  place  the  same  in  the  hands  of 
two  or  more  agents  for  sale,  and  when  this  is  done  and  the  fact  is  known 
to  the  agents,  the  mere  fact  that  one  of  the  agents  was  instrumental  in  bring- 
ing the  owner  and  buyer  together  is  not  alone  sufficient  to  entitle  such  agent 
to  the  commission  upon  a  consummation  of  a  sale  by  the  owner.  When  com- 
peting agents  offer  the  property  to  the  same  buyer  on  different  terms,  that  agent 
is  entitled  to  the  commissions,  although  not  the  one  introducing  the  buyer, 
whose  contract  with  the  buyer  the  owner  ratifies  and  consummates. 

3. — Same — Liability  for  Commissions — ^Test. 

Where  different  agents  have  the  same  property  for  sale,  the  test  which 
ought  to  control  in  fixing  the  liability  of  the  owner  for  commissions  upon 
a  sale  is:  Within  the  knowledge  of  the  owner  at  the  time,  was  the  sale  con- 
summated on  terms  agreed  upon  between  the  buyer  and  the  broker  who  brought 
the  parties  together,  or  was  it  consummated  on  other  terms  as  the  result  of 
negotiations  between  another  broker  and  the  buyer  and  after  the  buyer  had 
abandoned  the  contract  with  the  first  broker? 

4. — Same — ^Exclusive  Agency. 

An  agent  who  has  the  exclusive  right  to  sell  property,  or  who  is  ignorant 
that  another  agent  has  a  right  equal  to  his  own,  and  who  brings  the  owner 
and  buyer  together,  is  entitled  to  his  commission  when  a  sale  is  consummated 
by  the  owner  himself  or  by  the  agency  of  another  broker. 

Appeal  from  the  County  Court  of  Red  River  County.  Tried  below 
before  Hon.  J.   M.   Deaver. 

m 

Oeorge  Trice,  for  appellant. — TJpon  the  propriety  of  the  charges 
requested  by  the  appellant  and  refused  by  the  court,  appellant  cited: 
Graves  v.  Baines,  78  Texas,  94;  Bowser  v.  Field,  17  S.  W.,  45; 
Bogart  V.  McWilliams,  31  S.  W.,  434;  Hahl  &  Co.  v.  Wickes,  44  Texas 
Civ.  App.,  76;  Painter  v.  Kilgore,  101  S.  W.,  809;  McDonald  v. 
Cabiness,  100  Texas,  615. 

Lennox  &  Lennox,  for  appellee. — When  a  principal  employs  more 
than  one  broker,  who  act  independently  of  each  other,  the  one  who 
first  completes  the  sale  is  entitled  to  the  commission,  unless  the 
exertions  of  another  broker  are  the  procuring  cause  of  the  sale. 
Duvall  V.  Moody,  24  Texas  Civ.  App.,  627;  Glascock  v.  Vanfleet,  46 
S.  W.,  449;  Yreland  v.  Vitterline,  33  N.  J.  Law,  247;  Francis  v. 
Eddy,  52  N.  W.,  43;  Whitcom  v.  Bacon,  170  Mass.,  479;  Sosdorf 
v.  Schmidt,  53  N.  Y.,  321;  Ahem  v.  Baker,  34  Minn.,  98;  McGuire 
V.   Carlson,  61  111.  App.,  297. 
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WILLSON,  Chief  Justice. — A.  N.  Pike  owned  143  acres  of  land 
in  Eed  River  County  which  he  wished  to  sell.  Appellant  was  a  real 
estate  agent  doing  business  in  Clarksville.  The  Tayloe-Butcher  Kealty 
Company  also  was  a  real  estate  agent  doing  business  in  the  same 
town.  Each  was  authorized  by  said  Pike  as  such  an  agent  to  effect 
a  sale  of  the  land  for  him.  Each  knew  that  the  other  was  so  author- 
ized. The  Realty  Company  advertised  in  the  Dallas  News  that  it 
had  lands  in  Red  River  County  for  sale.  One  Kluttz,  who  lived  in 
Rockwall  County,  read  the  advertisement,  began  a  correspondence 
with  the  Realty  Company  about  the  lands  advertised,  and  finally 
went  in  person  to  Clarksville  to  see  them  or  about  them.  A  rep- 
resentative of  the  Realty  Company  met  him  and^  spent  nearly  all 
of  a  day  showing  him  lands  the  company  had  for'  sale,  but  did  not 
then  show  him  Pike's  land.  Kluttz  wanted  sandy  prairie  land,  and 
none  of  those  shown  him  were  satisfactoiy.  The  parties  made  an 
engagement  to  go  and  look  at  other  lands  on  the  next  day,  when 
the  representative  of  the  Realty  Company  expected  to  show  Kluttz 
the  Pike  land. 

In  the  meantime  Kluttz  met  Edwards,  and  as  a  result  of  infor- 
mation Edwards  gave  him  about  the  Pike  land,  cancelled  his  en- 
gagement with  the  Realty  Company,  and  went  with  Edwards  to 
see  it.  He  was  there  introduced  to  Pike,  the  owner,  who  was  in- 
formed that  he  was  a  prospective  purchaser  of  the  land,  and  dis- 
cussed with  Pike  the  matter  of  renting  to  him  the  land  for  the  fol- 
lowing year  in  the  event  he  (Kluttz)  became  the  purchaser  thereof. 
The  evidence  is  conflicting  as  to  the  details  and  result  of  the  nego- 
tiations which  followed  between  Edwards  and  Kluttz.  Kluttz  testi- 
fied that  Edwards  proposed  to  sell  him  the  entire  143  acres  at  $25 
per  acre,  which  proposition  he  declined;  that  he  then  offered  Edwards 
$25  per  acre  for  one  hundred  acres  of  the  land;  that  Edwards  re- 
fused to  sell  him  the  100  acres  for  the  price  offered  until  he  had 
had  an  opportunity  to  consult  with  the  owner  thereof;  that  he  re- 
plied to  this  suggestion  that  he  wait  until  Edwards  could  see  the 
owner;  that  he  had  not  time  to  wait;  and  that  there  the  negotia- 
tions between  them  ceased.  Edwards  testified  that  he  offered  the  en- 
tire tract  of  143  acres  to  Kluttz  at  $20  per  acre;  that  Kluttz  de- 
clined this  offer,  and  proposed  to  give  $26  per  acre  for  100  acres  off 
the  east  end  of  the  tract;  that  he,  Edwards,  replied  to  this  proposi- 
tion that  if  he  would  agree  to  have  the  100  acres  so  cut  off  the 
east  end  as  to  leave  Pike  one  of  the  houses,  he  would  accept  the 
proposition;  that  Kluttz  so  agreed;  that  he,  Edwards,  then  proposed 
that  they  reduce  their  agreement  to  writing  and  put  up  a  forfeit 
to  enforce  it;  that  Kluttz  declined  to  do  this,  stating  that  he  would 
first  have  to  return  to  Rockwall  County  and  see  what  disposition  he 
could  make  of  some  property  he  had  there;  and  that  they  parted 
with  the  understanding  that  Kluttz  would  be  back  on  Tuesday  of 
the  following  week,  when  the  trade  would  be  closed.  Edwards  re- 
ported to  J.  A.  Pike,  the  father  of  A.  N".  Pike,  and  fully  authorized 
to  act  for  him  in  all  matters  connected  with  the  sale  of  the  land, 
that  he  had  found  a  purchaser  for  the  land  who  in  a  few  days  would 
close  the  trade.     - 


32  TfixAs  Civil  Appeals  Reports,  Vol.  40.       [January, 

In  the  meantime  the  Realty  Company  adnsed  J.  A.  Pike  that  it 
had  found  a  party  willing  to  give  $25  per  acre  for  100  acres  off 
the  east  end  of  the  tract.  The  Realty  Company  was  then  informed 
that  Edwards  had  a  man  willing  to  buy  on  similar  terms,  and  its 
representative  was  asked  by  J.  A.  Pike  if  the  company's  and  Edwards' 
purchaser  were  one  and  the  same  person.  The  reply  was,  "No,  I 
reckon  not.**  On  Wednesday  of  the  following  week,  according  to 
the  testimony  of  J.  A.  Pike,  Butcher,  representing  the  Realty  Com- 
pany, came  iko  him  with  a  letter  from  a  party  proposing  to  buy  the 
land.  J.  A.  Pike  thereupon  went  to  Edwards  and  stated  to  him 
that  the  Realty  Company  had  a  man  who  might  buy  the  land,  when 
he  was  told  by  Edwards  not  to  wait  on  his  man,  but  to  go  ahead 
and  trade  through  the  Realty  Company,  as  his  man,  who  was  to 
have  returned  the  day  before,  might  not  come  back.  He  (Pike)  then 
told  the  Realty  Company  that  Edwards'  man  had  not  come  back,  and 
to  go  ahead  and  close  up  the  trade  with  the  buyer  it  had  found.  By 
the  terms  of  the  sale  made  by  the  Realty  Company  the  100  acres 
was  to  be  so  surveved  as  to  include  both  houses.  After  the  trade 
verbally  had  been  closed  with  Kluttz  tlirough  the  Realty  Company, 
but  before  tlie  contract  of  sale  had  been  reduced  to  writing  and  a 
forfeit  put  up,  A.  X.  Pike,  tlie  owner  of  the  land,  was  informed  by 
Edwards  that  Kluttz  was  the  man  he  had  sold  tlie  land  to,  that  he 
claimed  he  was  entitled  to  the  commission  of  five  percent  agreed 
upon,  and  expected,  if  he  (Pike)  closed  the  deal  through  the  Realty 
Company  and  paid  the  commission  to  it,  to  sue  him.  A.  N".  Pike, 
notwithstanding,  closed  the  trade  through  the  Realty  Company  and 
permitted  them  to  retain  out  of  the  purchase  price  five  percent,  or 
$125,  as  the  commission  for  making  the  sale. 

Appellant's  suit  was  commenced  in  a  Justice's  Court  in  Red  River 
County,  where  he  recovered  a  judgment  for  $125,  interest  and  costs, 
against  A.  X.  Pike,  who  on  his  cross-action  against  the  Tayloe-Butcher 
Realty  Company,  made  a  party  at  his  instance,  recovered  a  like  judg- 
ment against  said  Realty  Company.  In  the  County  Court,  on  an 
appeal  prosecuted  by  the  Realty  Company,  a  judgment  was  ren- 
dered July  24,  1907,  that  appellant  take  nothing  by  his  suit  against 
A.  N.  Pike,  and  tliat  the  latter  take  nothing  by  his  cross-action 
against  the  Realty  Company.  The  appeal  to  this  court  is  prosecuted 
by  Edwards  alone. 

In  his  first  assignment  of  error  appellant  complains  of  the  refusal 
of  the  court  at  his  request  to  charge  the  jury  that  he  was  entitled 
to  recover  as  against  appellee  Pike  if,  having  a  contract  with  Pike 
authorizing  him  to  make  a  sale  of  the  land,  he  "was  tlie  efficient 
and  procuring  cause'*  of  the  sale  to  Kluttz.  And  in  his  second  as- 
signment of  error  appellant  complains  of  the  refusal  of  the  court 
at  his  request  to  charge  the  jury  that  he  was  entitled  to  recover  if, 
having  such  a  contract  with  Pike,  he  procured  a  purchaser  for  the 
land,  ready,  able  and  willing  to  buy  it  on  terms  acceptable  to  said 
Pike.  The  court  instructed  the  jury  to  find  for  appellant  if  they 
believed  he  had  such  a  contract  with  Pike,  and  had  "procured  one 
J.  R.  Kluttz  to  buy  said  land  and  that  said  Kluttz  was  willing  and 
able  and  ready  to  purchase  said  real  estate  upon  terms  proposed  by 
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&aid  plaintifiE  and  that  said  terms  were  acceptable  to  the  said  A.  N. 
Pike;"  and  further  instructed  them  upon  like  conditions  to  find 
for  the  Bealty  Company. 

The  general  rule  is  that  a  real  estate  agents  having  a  contract 
authorizing  him  to  effect  a  sale,  is  entitled  to  the  commissions  agreed 
upon  where  he  procures  a  buyer  who  consummates  the  purchase  of 
the  property  on  terms  satisfactory  to  the  owner.  Ordinarily,  the  ap- 
plication of  this  rule  to  the  facts  of  a  given  case  is  not  difficult;  for 
when  it  is  shown  that  the  agent  was  instrumental  in  bringing  the 
buyer  and  seller  together  the  fact  that  the  agent  was  the  procuring 
cause  of  the  sale  afterwards  consummated  is  sufficiently  established. 
But  when  each  of  two  or  more  brokers,  within  the  knowledge  of  the 
other,  has  a  contract  authorizing  him  to  effect  a  sale  of  the  same 
property,  the  fact  that  one  was  instrumental  in  bringing  the  parties 
together  fairly  can  not  be  made  the  test  of  the  liability  of  the 
owner  of  the  property  for  commissions  claimed.  The  owner  has  a 
right  to  authorize  more  than  one  broker,  each  independently  of  the 
other,  to  effect  a  sale  of  his  property;  and  so  long  as  he  remains 
neutral,  he  ought  to  be  permitted,  without  incurring  liability  for 
commissions  to  more  than  one  of  them,  to  consummate  the  sale  of 
the  property  through  the  one  who  first  produces  a  person  ready  to 
buy  it,  whether  the  agent  producing  the  purchaser  is  the  one  who 
first  brought  him  and  the  buyer  together  or  not.  The  practical  test 
which  ought  to  control  in  fixing  the  liability  of  the  property  owner 
on  the  facts  of  a  case  like  this  is:  Within  the  knowledge  of  the 
owner  at  the  time,  was  the  sale  consummated  on  terms  agreed  upon 
between  the  buyer  and  the  broker  who  brought  the  parties  together; 
or  was  it  consummated  on  other  terms  as  the  result  of  negotiations 
between  another  broker  and  the  buyer,  and  after  the  latter  had  aban- 
doned the  contract  made  by  him  with  the  other  broker?  In  the 
absence  of  special  circumstances  which  would  make  it  proper  to  so 
charge  him,  the  owner  ought  not  to  be  held  liable  for  commissions 
to  more  than  one  broker,  and  after  actually  selling  his  property  to 
a  purchaser  produced  by  one  broker  on  terms  negotiated  by  such 
broker  and  not  by  another,  he  ought  not  before  paying  him  the  com- 
missions, to  be  required,  as  suggested  by  the  charges  refused,  at  his 
peril  to  determine  whether  some  other  broker  was  not  in  faqt  the 
procuring  cause  of  the  sale.  In  such  a  case  the  risk  of  finally  effect- 
ing by  his  agency,  on  terms  agreed  upon  between  him  and  the 
buyer,  a  sale  of  the  property,  ought  to  be  borne  by  the  broker.  His 
services  towards  effecting  one  are  performed  with  a  knowledge  on 
his  part  that  another  broker  has  authority  similar  to  that  conferred 
upon  him;  and  if  before  a  sale  is  completed,  the  buyer  quits  him 
and  on  other  terms  consummates  it  through  another  agent,  it  is  a 
contingency  he  shoidd  be  held  to  have  contemplated  at  the  time  he 
undertook  the  service,  and  about  the  happening  of  which  he  has  no 
right  to  complain.  (Vreeland  v.  Vetterlein,  33  N.  J.  L.,  247;  Scott 
V.  Lloyd,  19  Colo.,  401;  Farrar  v.  Brodt,  35  111.,  617;  McGuire  v. 
Carlson,  61  111.  App.,  295.) 
The  broker  who  undertakes  a  sale  of  property  with  full  knowledge 
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that  another  broker  has  also  undertaken  to  sell  it,  ought  not  to 
expect  more  of  the  owner  than  that  he  will  not  interfere  in  favor 
of  the  one  or  the  other.  It  is  then  an  even  contest  between  them, 
where  the  chances  of  success  in  contemplation  of  the  competition 
to  be  expected  should  be  presumed  to  have  been  duly  weighed  by 
each;  and  if,  as  a  result  of  such  competition,  without  interference  or 
fault  on  the  part  of  the  owner,  the  sale  is  actually  consummated 
by  his  competitor,  the  broker  who  brought  the  prospective  purchaser 
and  the  owner  together  but  failed  to  consummate  a  sale  upon  the 
terms  agreed  upon  between  him  and  the  buyer,  ought  not  to  be 
permitted  to  charge  against  the  owner  the  loss  sustained  by  him, 
not  by  the  owner's  fault,  but  as  a  result  of  acts  of  his  competitor 
and  conduct  of  the  purchaser  which  he  reasonably  should  have  con- 
templated might  ensue  when  he  undertook  and  performed  the 
service. 

Such  a  case  is  not  at  all  like  the  one  where  the  broker,  having 
the  exclusive  right  to  sell,  or  ignorant  of  the  fact  that  another  broker 
has  a  right  equal  to  his  own,  brings  the  purchaser  and  the  owner 
together,  when  the  sale  is  consummated  by  the  owner  himself  or 
by  the  direct  agency  of  another  broker.  There  the  broker  bringing 
the  parties  together  should  be  held  to  be  entitled  to  his  commissions 
if  the  sale  is  consummated  by  the  owner  himself,  because  he  is 
entitled  to  same  by  the  terms  of  his  contract;  and  if  the  sale  is 
consummated  by  another  broker,  because  his  services  were  per- 
formed on  the  faith  of  his  contract  and  without  reference  to  risks 
of  failure  which  a  knowledge  that  he  had  a  competitor  would  have 
caused  him  to  weigh  and,  perhaps,  provide  against. 

There  is  nothing  in  the  facts  of  this  case  as  shown  by  the  record 
which  should  prevent  the  application  to  it  of  the  test  we  have  sug- 
gested. Appellant  at  the  time  he  began  the  negotiations  with  Eluttz 
knew  that  the  Realty  Company  also  had  authority  to  sell  the  land. 
The  owner  occupied  a  position  of  strict  neutrality  between  him  and 
the  Realty  Company.  Before  he  had  consummated  a  sale  or  a 
contract  binding  Kluttz  to  purchase  the  land,  his  competitor  began 
negotiations  with  him  resulting  in  a  consummation  of  the  sale. 
It  is  true  that  the  testimony  shows  that  the  owner  was  advised  by 
Edwards  that  he  had  sold  the  land  to  Kluttz;  and  it  is  also  true 
that  the  testimony  shows  that  before  the  contract  of  sale  was  re- 
duced to  writing  and  executed  by  the  parties,  but  after  it  had  been 
verbally  closed,  and  after  appellant,  ignorant  of  the  fact  that  Kluttz 
was  the  purchaser  offered  by  them,  had  advised  the  owner  to  con- 
summate the  sale  through  the  Realty  Company,  that  the  owner  was 
informed  by  appellant  that  he  claimed  to  have  effected  the  sale  and 
to  be  entitled  to  the  commissions.  But  we  do  not  think  this  testi- 
mony calls  for  the  application  of  a  different  rule.  If  the  sale  as 
finally  consummated  had  been  upon  the  terms  agreed  upon  between 
Kluttz  and  appellant,  as  testified  to  by  the  latter,  it  might  with 
reason  be  urged  that,  having  been,  as  the  testimony  shows  he  was, 
advised  by  appellant  of  the  fact  that  he  (appellant)  had  sold  the 
land  to  Kluttz  and  of  the  terms  of  the  sale,  the  owner  should  not 
through   another   broker   consummate   the   sale    on   those   terms.      It 
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might  well  be  urged  that^  by  whomsoever  consummated^  the  sale,  in 
Buch  a  case,  was  the  one  actually  made  by  appellant,  and  that  he 
Bhould  not  be  deprived,  and  that  the  duty  would  rest  on  the  owner 
to  see  that  he  was  not  deprived,  of  the  reward  he  had  earned.  But 
the  sale  as  finally  consummated  was  not  upon  terms  agreed  upon 
between  appellant  and  Kluttz,  but  upon  other  and  diflEerent  terms 
agreed  upon  between  Elluttz  and  the  Bealty  Company.  According 
to  appellant's  testhnony  he  sold  to  Kluttz  100  acres  at  $25  per  acre 
with  the  understanding  that  the  100  acres  was  to  be  so  surveyed  as 
to  leave  one  of  the  houses  on  the  remaining  43  acres.  The  sale 
consummated  by  the  Realty  Company  was  of  the  100  acres  so  sur- 
veyed as  to  include  both  of  the  houses.  The  terms  of  the  sale  made 
by  appellant  were  more  favorable  to  the  owner  than  those  upon  which 
the  transaction  was  closed,  and  they  were  acceptable  to  him.  But 
they  had  not  been  so  reduced  to  writing  as  to  bind  Kluttz,  and  at  a 
time  when  he  was  not  bound  by  them  he  began  negotiations  with 
the  Realty  Company,  and  on  other  terms  closed  with  it  a  contract 
for  the  land.  There  may  have  been  a  moral,  but  there  was  no  legal, 
reason  why  Kluttz  should  not,  after  agreeing  with  appellant  verbally 
upon  the  terms  of  a  contract  for  the  purchase  of  the  land,  abandon 
same,  and  commence  negotiations  with  the  Realty  Company  for 
the  purchase  of  same.  There  was  no  legal  reason  why  the  Realty 
Company  should  refuse  to  negotiate  with  him.  And  we  think  there 
was  no  legal  reason  why,  having  negotiated  with  him  and  such  nego- 
tiations having  resulted  in  a  sale  on  terms  acceptable  to  the  owner 
and  first  agreed  upon  between  the  Realty  Company  and  Kluttz,  the 
former  was  not  entitled  to  its  commissions.  It  follows  from  what 
we  have  said  that  we  think  the  assignments  of  error  mentioned 
should  be  overruled. 

No  one  of  the  remaining  assignments  suggests  an  error  which  we 
think  should  cause  a  reversal  of  the  judgment.  Therefore  it  is  af- 
firmed. 

Affirmed. 


FEBRUARY,  1908. 


Matagorda  County  v.  W.  H.  Casey. 

Decided  February  1,  1908. 

1. — County  School  Land — ^Kanner  of  Sale. 

The  Constitution  does  not  contemplate  that  a  county  must  sell  its  school 
land  directly  by  and  through  its  Commissioners'  Court,  but  that  such  court 
may  sell  the  same  in  such  manner  as  it  may  direct.  An  order  by  a  Commis> 
sioners'  Court  appointing  agents  for  the  sale  of  its  school  land  considered,  and 
a  sale  by  such  agents  upheld. 

8. — Same — Contract  of  Agency — ^Payment  of  CommisslonerB — Construction. 

A  contract  between  a  Commissioners'  Court  and  its  agents  for  the  sale 
of  the  county  school  land  "bound  the  court  and  the  county  to  pay  to  the  agents 
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ten  percent  on  the  gross  amount  of  the  sales,  to  be  paid  as  the  purchase  money 
comes  in."  Held,  not  necessarily  an  obligation  to  pay  to  the  agents  any  part 
of  the  purchase  money  received  from  the  school  land,  and  hence  ~not  illegal. 

Error  from  the  District  Court  of  Wise  County.  Tried  below 
before  Hon.  J.  W.  Patterson. 

«7.  W.  Conger  and  John  E.  Linn,  for  plaintiff  in  error. — The  court 
erred  in  overruling  the  plaintiff's  general  demurrer  to  the  trial  amend- 
ment of  the  defendant,  because  said  trial  amendment  was  wholly  in- 
sufficient, and  shows  no  cause  of  action  or  grounds  of  defense  as 
against  plaintiff's  cause  of  action  herein: 

I  1st:  Because  it  wholly  fails  to  allege  that  the  defendant,  or  his 
grantor,  was  a  bona  fide  purchaser  for  value  from  any  person  whom- 
soever authorized  to  convey  the  school  lands  of  plaintiff  county. 

2d:  Because  it  wholly  fails  to  show  or  allege  that  the  defendant 
paid  to  any  person  any  of  the  deferred  payments  upon  said  land  or 
premises  who  was  authorized  to  receive  the  same,  but  on  the  contrary 
shows  upon  its  face  that  the  defendant  was  dealing  with  purported 
agents,  acting  without  authority  of  law  to  represent  the  plaintiff 
county,  and  was  charged  with  the  burden  of  following  the  funds  paid 
to  said  purported  agents  to  the  proper  custodian  thereof,  to  wit,  the 
county  treasurer  of  Matagorda  County.  Collins  v.  Warren,  63  Texas, 
318;  National  Bank  v.  Texas  Investment  Company,  74  Texas,  434; 
International  &  G.  N.  Ey.  v.  Pape,  73  Texas,  503;  State  of  Texas  v. 
Moore,   57   Texas,  307;   Wharton   County   v.   Ahldag,   84   Texas,   12. 

A  plea  of  purchase  and  payment,  to  avail  against  a  county  as  the 
trustee  of  its  public  school  lands,  must  allege  a  purchase  and  pay- 
ment from  one  legally  authorized  to  sell  and  receive  payment,  and 
must  show  that  payment  was  made  to  and  received  by  the  legal  cus- 
todian of  such  fund  and  indebtedness.  Harding  v.  Titus,  Dal.,  623; 
Hann  v.  Broussard,  3  Texas  Civ.  App.,  481;  article  1266,  Eev.  Civ. 
Stat.;  Grothaus  v.  Witte,  72  Texas,  124. 

It  is  beyond  the  scope  of  the  constitutional  and  statutory  authority 
of  a  County  Commissioners  Court  to  appoint  an  agent  of  its  county 
to  sell  and  convey  its  county  school  lands,  in  consideration  of  ten 
percent  of  the  gross  proceeds  of  all  lands  sold  by  said  agent  so  ap- 
pointed. An  order  passed  or  an  appointment  thus  made  is  void; 
confers  no  authority  upon  the  agent  so  appointed  and  acting  there- 
under, and  all  persons  dealing  with  an  agent  so  appointed  would  be 
and  were  charged  with  notice,  and  would  deal  with  him  at  their  peril. 
Sec.  8,  art.  1537,  Bev.  Stat.,  1895;  art.  790,  Bev.  Stat.,  1895;  Bald- 
win V.  Travis  County,  40  Texas  Civ.  App.,  149,  and  authorities  cited; 
Dallas  County  v.  Club  Land  &  Cattle  Company,  95  Texas,  200; 
Boydston  v.  Bockwall  County,  86  Texas,  235;  articles  926-927  and 
3935,  Bev.  Stat.,  1895;  Wall  v.  McConnell,  65  Texas,  397;  Trinity 
County  V.  Vickery,  65  Texas,  554;  Bastrop  County  v.  Heam,  70 
Texas,  563;  Bland  v.  Orr,  90  Texas,  495;  Trustees  Lytle  School  Dis- 
trict V.  Haas,  24  Texas  Civ.  App.,  433;  Jemigan  v.  Finley,  90  Texas, 
205;  Llano  County  v.  Johnson,  29  S.  W.  Bep.,  56;  Pulliam  v.  Eun- 
nells  Co.,  79  Texas,  363;  Logan  v.  Stephens,  10  Texas  Ct.  Eep.,  410; 
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Logan  V.  Stephens  Co.,  11  Texas  Ct.  Rep.,  421;  Palo  Pinto  Co.  v. 
Gano,  60  Texas,  249;  Tomlinson  v.  Hopkins  Co.,  57  Texas,  672; 
Casin  v.  Lasalle  Co.,  1  Texas  Civ.  App.,  129;  Palls  Co.  v.  DeLaney, 
73  Texas,  463. 

B.  E,  Carswell,  for  defendant  in  error. 

SPEER,  Associate  Justice. — This  is  an  action  of  trespass  to  try 
title  instituted  by  plaintiff  in  error  against  defendant  in  error  to 
recover  block  99,  Matagorda  County  school  lands,  situated  in  Wise 
County.     There  was  judgment  for  the   defendant. 

The  merits  of  the  appeal  may  be  determined  for  the  most  part 
by  an  examination  of  the  orders  of  the  Commissioners  Court  of  plain- 
tiff in  error  county  complained  of  by  plaintiff  in  error  upon  the 
one  hand  as  being  void,  and  urged  by  defendant  in  error  on  the 
other  hand  as  being  sufScient  to  support  the  sale  made  to  his  vendor 
thereunder  and  therefore  to  authorize  the  judgment  rendered  in  his 
favor.  On  May  15,  1888,  the  Commissioners  Court  of  Matagorda 
County  passed  the  following  order: 

"It  is  ordered  by  the  court  that  an  order  of  this  court  made  on 
the  16th  day  of  Febry.,  1888,  and  recorded  in  book  *C,'  minutes 
Commnrs.  Court,  page  88,  be  amended  so  as  to  read  as  follows,  viz.: 

"It  is  ordered  by  the  court  that  Donald  &  Cobb,  of  Wise  County, 
Texas,  be  and  are  hereby  appointed  as  agents  for  the  county  of 
Matagorda,  in  the  place  of  F.  C.  McCamly,  dec^d,  for  the  manage- 
ment and  the  sale  of  the  Matagorda  school  lands  remaining  unsold  and 
situated  in  said  Wise  County,  and  are  fully  authorized  and  empowered 
to  sell  and  convey  (by  general  warranty  deed  or  deeds  to  the  pur- 
chaser or  purchasers  and  receive  the  purchase  money  therefor)  each 
and  all  of  said  lands,  at  the  prices  hereinafter  set  forth  in  the  sched- 
ule showing  the  number  of  the  blocks  and  prices  annexed,  to  wit: 

Schedule Block  No.  99,  $3.00  per  acre  and 

upon  the  following  terms,*  to  wit:  one-tenth  part  cash  and  the  bal- 
ance in  ten  equal  installments  of  1-10  each,  the  first  one  due  Jan- 
uary 1  following  the  date  of  sale,  and  the  others  on  the  Ist  day  of 
January  of  each  year  thereafter,  all  of  said  notes  bearing  10%  in- 
terest from  date,  and  interest  payable  annually,  said  deferred  pay- 
ments to  be  secured  by  deed  of  trust  from  the  purchaser,  the  pur- 
chaser to  pay  for  the  execution  and  the  record  of  all  the  deeds,  deeds 
of  trust  and  releases,  and  the  cash  payment  and  all  subsequent  pay- 
ments of  principal  and  interest  are  to  be  made  payable  at  Galveston, 
Texas,  or  may  be  paid  to  Donald  &  Cobb  with  exchange  sufficient  to 
convey  the  same  to  Galveston,  where,  said  money  shall  be  deposited 
with  Ball,  Hutchins  &  Co.  as  follows,  the  principal  to  the  credit  of 
the  permanent  school  fund  of  Matagorda  County,  and  the  interest 
to  the  credit  of  J.  H.  Selkirk,  Co.  Treasurer  of  Matagorda  County, 
or  his  successor  in  office.  Donald  &  Cobb  are  instructed  to  make  an 
annual  report  on  or  before  the  Ist  day  of  May  of  each  year  to  the 
county  judge  of  Matagorda  County,  Texas,  giving  a  complete  exhibit 
of  all  transactions  done  by  them  as  agent  for  said  school  land  during 
the  preceding  year." 
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In  pursuance  of  the  order  of  February  16,  of  which  the  foregoing 
is  an  amendment,  Donald  &  Cobb  and  the  County  Judge  and  Com- 
missioners of  plaintiff  in  error  entered  into  the  following  contract: 
"The  State  of  Texas,  County  of  Matagorda.  Articles  of  contract  and 
agreement  entered  into  and  concluded  by  and  between  the  County 
Judge  and  Commissioners  Court  of  Matagorda  County,  Texas,  and 
Messrs.  Donald  &  Cobb,  of  Wise  County,  Texas,  Witnesseth,  as  follows, 
to  wit:  That  whereas,  the  said  Commissioners  Court  of  said  Mata- 
gorda County  have  employed,  contracted  with  and  retained  Messrs. 
Donald  &  Cobb  as  attorneys  for  and  in  behalf  of  said  county  to  rep- 
resent them  in  the  business  relating  to  the  sale  of  school  lands  in 
Wise  County,  Texas,  belonging  to  said  county  of  Matagorda  as  a 
'school  fund'  and  to  write  the  deeds,  take  the  notes  of  the  pur- 
chasers and  advise  and  represent  as  attorneys  the  said  county  of 
Matagorda  in  all  matters  and  things  pertaining  to  the  sale  of  said 
lands  and  to  the  collection  of  the  proceeds  of  the  same,  aud  said 
county  of  Matagorda  through  the  Commissioners  as  aforesaid  agree 
and  obligate  themselves  and  the  said  county  in  consideration  of  said 
services,  advice  and  labor  as  aforesaid  on  the  part  of  said  Donald 
&  Cobb,  to  pay  them  ten  percent  on  the  gross  amount  of  the  sales, 
to  be  paid  as  the  purchase  money-  comes  in;  for  instance,  if  the 
land,  or  any  part  thereof,  is  sold  for  one-half  or  one-third  cash 
and  the  residue  on  time  the  said  percentage  to  said  Donald  &  Cobb 
is  to  be  paid  them  at  the  time  and  on  each  subsequent  payment  as 
it  is  made. 

"In  testimony  whereof,  the  said  Donald  &  Cobb  hereto  sign  their 
name,  and  the  Commissioners  Court  hereto  sign  by  the  members 
thereof  and  affix  their  official  seal  this  2d  day  of  March,  A.  D.  1888.*' 

By  virtue  of  this  authority  Donald  &  Cobb  sold  the  land  in  con- 
troversy to  one  Colwell,  who  in  turn  conveyed  to  defendant  in  error, 
who  assumed  the  payment  of  all  notes  due  to  plaintiff  in  error  for 
the  land. 

Plaintiff  in  error  attacks  by  exceptions  to  the  defendant  in  error's 
pleadings  setting  forth  his  title,  and  by  objections  to  their  introduc- 
tion in  evidence  the  foregoing  orders  and  contract  and  all  deeds,  re- 
ports, notes,  receipts  and  orders  concerning  the  same  because,  for 
one  reason  or  another,  the  said  orders  were  void  on  their  face  and 
conferred  no  power  upon  Donald  &  Cobb  to  make  sale  of » the  land 
in  controversy,  or  at  least  that  it  did  not  authorize  them  to  receive 
payment  and  to  transmit  the  same  to  Ball,  Hutchins  &  Co.  at  Gal- 
veston, as  against  the  rights  of  the  county  treasurer  of  plaintiff  in 
error  to  receive  the  same.  Defendant  in  error's  pleadings,  however, 
specifically  aver,  and  his  evidence  tended  to  show,  that  not  only 
had  he  paid  all  sums  due  on  said  land  to  Donald  &  Cobb,  the  sub- 
sequently appointed  agents  of  the  county,  but  that  such  agents  had 
remitted  the  same  into  the  hands  of  plaintiff  in  error's  county 
treasurer.  We  have  carefully  examined  the  order  of  plaintiff  in 
error  appointing  Donald  &  Cobb  agent  for  the  sale  of  its  school 
lands,  and  are  of  opinion  that  it  did  not  transcend  the  limits  of 
the  power  of  the  Commissioners  Court  in  such  matter.  It  is  not 
contemplated    by   the    Constitution    that   the    sale    of    county    school 
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lands  Bhall  be  made  directly  by  the  Commissioners  Court,  but  that 
such  eonrt  may  sell  the  same  in  such  manner  as  it  may  direct.  It 
was  within  the  court's  power  to  authorize  Donald  &  Cobb  to  make 
sale  of  the  land  in  controversy  in  the  manner  and  upon  the  terms 
prescribed  in  the  amended  order. 

It  is  insisted,  however,  that  the  contract  actually  signed  by  the 
parties  stipulates  for  the  payment  of  commissions  and  fees  to  the 
extent  of  ten  percent  of  the  sales  out  of  the  proceeds  of  such  sales, 
therefore  on  its  face  is  an  unauthorized  diversion  of  the  moneys 
arising  from  such  sales,  which  would  itself  vitiate  such  sales.  But 
the  contract  does  not  necessarily  mean  this.  It  stipulates  that  the 
commissioners  and  the  county  agree  and  obligate  themselves  to  pay 
to  Donald  &  Cobb  "ten  percent  on  the  gross  amount  of  the  sales, 
to  be  paid  as  the  purchase  money  comes  in."  A  reasonable  and 
fair  interpretation  of  this  language  is  that  the  commissioners  under- 
took to  pay  to  the  agents  out  of  proper  funds  an  amount  equal  to 
ten  percent  of  the  gross  sales  when  collection  on  such  sales  had  been 
made.  This  interpretation  of  the  contract  would  make  it  legal, 
whereas  to  hold  that  the  contract  authorized  the  retention  of  the 
commissions  out  of  the  proceeds  of  the  sales  of  the  land  would 
render  the  same  illegal.  The  former  interpretation  should  there- 
fore be  adopted.  Since  we  hold  that  the  orders  of  plaintiff  in  error 
and  the  contract  were  not  void,  it  follows  that  the  court  did  not 
err  in  admitting  them  in  evidence,  as  well  as  all  other  subsequent 
orders,  reports,  deeds,  notes,  etc.,  made  in  pursuance  thereof,  relat- 
ing to  the  land  in  controversy. 

It  also  follows  that  the  verdict  and  judgment  are  not  without 
support  in  the  evidence  and  that  the  judgment  should  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.   C.    Cochran  v.   M.   Priddy. 

Decided  February  1,  1908. 

Hote — ^Innocent  Purchaser — ^Bnrden  of  Proof. 

Where,  in  a  suit  upon  a  promissory  note,  the  defendant,  the  maker  of  the 
note,  admits  that  the  plaintiff  has  a  good  cause  of  action  except  in  so  far  as 
it  might  be  defeated  by  proof  of  failure  of  consideration  and  notice  of  that 
fact  to  the  plaintiff,  the  defendant  thereby  assumes  the  burden  of  proof,  and 
to  justify  a  verdict  in  his  favor  the  evidence  must  amount  to  more  than  a 
mere  suspicion  that  the  plaintiff  had  notice  of  the  vice  in  the  note  before  his 
purchase  of  the  same. 

Appeal  from  the  County  Court  of  Parker  County.  Tried  below 
before  Hon.  R.  L.  Stennis. 

Bernard  Martin  and  H.  C,  Shropshire,  for  appellant. — In  support 
of  the  assignment  that  the  verdict  was  without  sufficient  evidence 
to   support   it,   cited:     Watzlavzick   v.    Oppenheimer,   38    Texas    Civ. 
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App.,  306;  Prouty  v.  Musquiz,  94  Texas,  87;  Brown  v.  Thompson, 
79  Texas,  58;  Kaufman  &  Runge  v.  Robey,  60  Texas,  308;  Word 
V.  Elwood,  90  Texas,  130;  National  Bank  of  Commerce  v.  Kenney, 
98  Texas,  293;  Lewis  v.  Ross,  95  Texas,  358;  Rotan  v.  Maedgen,  24 
Texas  Civ.  App.,  558;  Mulberger  v.  Morgan,  47  S.  W.  Rep.,  379; 
Alexander  v.  Bank  of  Lebanon,  47  S.  W.  Rep.,  840;  Stephens  v. 
Summerfield,  22  Texas  Civ.  App.,  182;  Raats  v.  Gordon,  51  S.  W. 
Rep.,  651;  Roach  v.  Davis,  54  S.  W.  Rep.,  1070;  Hynes  v.  Winston, 
40  S.  W.  Rep.,  1025;  Buchanan  v.  Wren,  10  Texas  Civ.  App.,  560; 
Wright  V.  Hardie,  30  S.  W.  Rep.,  675;  Campbell  v.  Jones,  2  Texas 
Civ.  App.,  263;  Herman  v.  Gunter,  83  Texas,  66;  Hardie  v.  Wright, 
83  Texas,  345;  Denton  Lumber  Co.  v.  First  National  Bank  of  Fond 
Du  Lac,  18  S.  W.  Rep.,  962;  Petri  v.  First  Nat.  Bank,  83  Texas,  424; 
Petri  V.  Pond  Du  Lac  Nat.  Bank,  84  Texas,  212 

Hood  &  Shadle  and  Preston  Martin,  for  appellee. 

SPEER,  Associate  Justice. — This  is  a  suit  originally  brought 
by  J.  C.  Cochran  against  M.  Priddy  to  recover  the  amount  due  on 
three  certain  promissory  notes  for  thirty-five  dollars  each,  executed 
by  the  defendant  to  the  Eldorado  Jewelry  Company,  alleging  that  the 
plaintiif  had  purchased  said  notes  for  value  before  maturity  and 
without  any  notice  of  any  defense  thereto.  The  defense  was  that  the 
notes  were  given  for  a  lot  of  worthless  jewelry  falsely  and  fraudu- 
lently represented  to  be  good,  and  that  plaintiff  either  paid  no  value 
for  tlie  same  or  had  notice  of  their  vice.  A  trial  before  a  jury  re- 
sulted in  a  verdict  and  judgment  for  the  defendant. 

We  sustain  appellant^s  contention  that  the  verdict  is  contrary  to 
law  and  unsupported  by  the  evidence.  The  agreement  of  the  parties 
entered  into  at  tlie  time  of  trial  by  which  the  appellee  admitted  the 
appellant's  cause  of  action,  save  only  in  the  event  he  could  establish 
his  defense,  placed  the  burden  of  proof  upon  appellee  to  establish 
such  defense,  a  material  element  of  which  was  that  appellant  had 
notice  of  the  fraud  perpetrated  in  the  sale  of  the  jewelry  to  appellee 
at  the  time  he,  appellant,  purchased  the  notes  sued  on.  We  have 
carefully  examined  the  evidence,  and  while  it  abounds  with  proof  of 
failure  of  consideration  and  possibly  fraud  with  respect  to  the  rep- 
resentations made  as  to  the  character  of  the  jewelry,  yet  there  is 
no  positive  evidence  that  appellant  had  notice  of  the  same  prior  to 
his  purchase  of  the  notes.  The  circumstances  in  evidence  are  not 
sufficient  to  raise  more  than  a  suspicion  that  he  might  have  known 
of  some  vice  in  the  paper. 

We  therefore  conclude  that  the  evidence  does  not  support  the 
verdict  and  judgment,  and  reverse  the  judgment  of  the  County 
Court  and  remand  the  cause  for  another  trial. 

Reversed  and  remanded. 
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Chables  Wolf  v.  L.  A.  Kino. 

Decided  February  1,  1908. 

1. — STldenee— Judfirment   of   Other   State— Proof. 

The  judgment  of  another  State  may  be  proved  by  an  examined  copy,  aa  at 
eommon  law,  or  by  a  certified  copy  as  provided  by  section  005  of  the  statutes 
of  the  United  States.  A  copy  of  such  a  judgment  certified  by  the  clerk  alone 
and  not  accompanied  by  a  certificate  of  the  judge  of  the  court  that  the  attes- 
tation was  in  due  form,  is  not  competent  evidence. 

2. — ^I>eed — ^Kecital  of  Consideratlon---Froof  of  True  Consideration. 

Although  a  deed  recites  a  valuable  consideration  it  is  competent  to  prove 
by  testimony  or  circumstances  that  it  was  in  fact  a  deed  of  gift. 

8. — Same — ^Declarations   of  Ancestor. 

One  claiming  land  as  an  heir  cannot  testify  to  the  declarations  of  the 
ancestor  tending  to  prove  that  the  land  was  the  separate  property  of  the 
ancestor. 

Appeal  from  the  District  Court  of  Dallam  County.  Tried  below 
before  Hon.  J.  N.  Browning. 

Sidon  Harris,  for  appellant. — Under  United  States  Revised  Stat- 
utes, articles  905  and  906,  the  decree  of  the  District  Court  of 
Kansas,  to  be  admissible  as  evidence  in  the  courts  of  Texas,  must  be 
certified  to  by  the  clerk  and  authenticated  by  the  judge  of  the  Kansas 
court.     No  other  provision  of  law  is  in  force  upon  the  subject. 

The  court  erred  in  permitting  the  plaintiff  to  testify,  over  the 
objections  of  the  defendant,  as  to  declarations  and  statements  claimed 
by  him  to  have  been  made  by  James  Ice  and  wife  and  Laura  Sanders 
as  to  the  alleged  deed  by  said  Ice  and  wife  to  said  Sanders, 
being  a  deed  of  gift  to  her,  because  the  same  is  hearsay  and  self- 
serving  in  character  and  because  inhibited  by  article  2302  of  our 
Sevised  Statutes,  this  being  a  suit  by  plaintiflE  as  heir  of  said  Laura 
Sanders  and  daughter  of  said  Ice  and  wife.  James  v.  James,  81 
Texas,  373;  Simpson  v.  Brotherton,  62  Texas,  171;  Parks  v.  Caudle, 
58  Texas,  216. 

Reese  Tatum,  for  appellee. — The  court  was  correct  in  his  ruling  in 
permitting  the  testimony  of  plaintilBf.  Newton  v.  Newton,  77  Texas, 
508;  Lumpkins  v.  Coates,  42  S.  W.  Bep.,  580. 

STEPHENS,  Associate  Justice. — This  suit  was  brought  by  the 
appellee  in  behalf  of  his  wife  to  recover  from  appellant  two-tenths 
of  nine  hundred  and  sixty  acres  of  land  in  Dallam  County,  and  re- 
sulted in  a  judgment  in  appellee's  favor,  from  which  this  appeal  is 
prosecuted. 

Laura  J.  Sanders,  who  died  February  5,  1901,  intestate  and  with- 
out issue,  was  the  common  source  of  title,  the  wife  of  appellee,  who 
was  a  sister  of  Laura  J.  Sanders,  claiming  by  inheritance  and  ap- 
pellant claiming  under  a  deed  from  the  mother  of  Laura  J.  Sanders, 
which  deed  purported  to  convey  the  entire  tract  of  land,  and  not 
merely  the  interest  inherited  by  her  from  her  daughter. 
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It  became  a  material  inquiry  on  the  trial  whether  or  not  Laura 
J.  Sanders  left  a  surviving  husband,  and  that  depended  on  whether 
or  not  she  had  been  divorced  from  her  husband,  Joseph  H.  Sanders. 
In  order  to  establish  that  she  had  been  divorced  appellee  offered  a 
decree  purporting  to  have  been  rendered  by  a  court  in  the  State  of 
Kansas,  as  shown  by  a  certified  copy  under  the  hand  and  seal  of 
the  clerk  of  that  court,  but  this  certificate  was  not  accompanied  with 
a  certificate  of  the  judge  of  the  court  that  the  attestation  of  the 
clerk  was  in  due  form,  as  provided  in  section  905  of  the  statutes  of 
the  United  States.  Appellant  therefore  objected  to  its  admission  in 
evidence,  but  the  objection  was  overruled  and  the  certified  copy  ad- 
mitted. 

The  judgment  of  another  State  may  be  proved  by  an  examined 
copy,  as  at  common  law,  or  by  a  certified  copy,  as  provided  in  the 
Act  of  Congress  above  referred  to.  Neither  of  these  methods  was 
adopted  in  this  instance.  If  there  is  any  Texas  statute  providing 
for  the  admission  of  a  certified  copy  of  the  judgment  of  another 
State,  it  has  not  been  cited  by  the  appellee  and  we  have  no  knowl- 
edge of  it.  We  must  therefore  hold  that  in  admitting  the  certified 
copy  -in  this  instance  on  the  attestation  of  the  clerk  merely,  the 
court  acted  without  authority  either  of  the  common  law  or  of  any 
statute. 

Several  other  rulings  are  complained  of,  but  inasmuch  as  many 
of  them  were  immaterial  in  view  of  the  common  source  of  title,  and 
as  the  objections  may  be  easily  obviated  on  another  trial,  we  need 
not  discuss  them. 

As  to  the  rulings  under  which  testimony  was  admitted  tending 
to  prove  that  the  deed  which  passed  the  title  to  Laura  J.  Sanders 
was  a  deed  of  gift,  we  think  it  was  competent  to  prove  by  the  dec- 
larations of  the  father  of  Laura  J.  Sanders  and  by  other  circum- 
stances that  the  deed  made  by  him  to  Laura  J.  Sanders,  although 
it  recited  a  consideration  of  two  thousand  dollars,  was  in  reality  a 
deed  of  gift.  The  declarations  of  Laura  J.  Sanders,  however,  could 
not  be  proved  by  one  suing  as  her  heir,  contrary  to  the  statute  on 
that  subject. 

Because  of  the  error  above  pointed  out  the  judgment  is  reversed 
and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


H.  M.  Coleman  v.  W.  D.  Lytle  et  al. 

Decided  February  1,  1908. 

1. — Officer — Neglect  of  Duty — ^Liability. 

A  public  officer  is  liable  to  a  private  individual  for  any  injury  he  may 
sustain  in  consequence  of  the  officer's  neglect  to  perform  or  to  properly  per- 
form a  ministerial  duty  in  which  such  individual  has  a  special  and  direct 
interest;  but  the  injury  sustained  must  be  the  proximate  result  of  the  breach 
of  duty  complained  of. 

2. — Oronndless  Action — Cost  of  Defense — No  Recovery. 

The  owner  of  city  lots  duly  paid  the  taxes  due  thereon,  but  the  collector 
neglected  to  make  the  proper  entry  on  his  records  showing  that  the  taxes 
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had  been  paid;  the  city  employed  a  person  to  make  a  list  of  delinijuent  tax 
payers  and  of  property  on  which  the  taxes  had  not  been  paid;  this  person 
negligently  entered  the  lots  in  question  on  the  delinquent  list  and  as  property 
of  "unknown  owner;"  the  city  sued  and  obtained  judgment  for  the  alleged  de- 
linquent taxes  and  a  foreclosure  of  the  lien  and  sold  the  lots;  the  owner 
brought  suit  to  set  aside  the  judgment  and  sale.  Held,  the  owner  had  no  cause 
of  action  against  the  tax  collector  for  the  expenses  incurred  in  setting  aside 
said  judgment  and  sale. 

Appeal  from  the  County  Court  of  Tarrant  County.  Tried  below 
before  Hon.  John  L.  Terrell. 

Essex  &  Bouldin,  for  appellant. 

C.  M,  Templeton,  for  appellee. 

STEPHEXS,  Associate  Justice. — ^This  suit  was  brought  against 
Ed  C.  Baker  and  H.  M.  Coleman  by  W.  D.  Lytle,  to  whom  Lucinda 
Clark  had  assigned  a  claim  for  damages  against  them^  which  claim 
was  made  the  ground  of  recovery  herein  and  consisted  of  the  loss 
of  time  and  the  expense,  such  as  court  costs,  attorney's  fees,  railroad 
fare,  hack  hire  and  hotel  bills,  incurred  by  Lucinda  Clark  in  de- 
fending a  couple  of  suits  brought  by  the  city  of  Mineral  Wells 
against  **unknown  owner"  to  recover  delinquent  taxes  for  the  year 
1902  assessed  against  two  lots  in  said  city  belonging  to  her,  and  to 
foreclose  a  tax  lien  thereon,  under  which  judgments  the  lots  had 
been  sold.  The  suit  was  dismissed  as  to  Baker  and  judgment  by 
default  taken  against  Coleman,  An  effort  was  made  to  have  this 
judgment  set  aside  during  the  term  at  which  it  was  rendered,  but 
the  court,  holding  the  excuse  offered  for  not  filing  an  answer  to  be 
insufficient,  overruled  the  motion  and  to  that  action  error  is  assigned. 

It  appears  from  the  allegations  of  the  petition  that  the  tax  against 
said  lots  for  the  year  1902,  amounting  to  three  dollars  and  sixty 
cents,  had  been  assessed  and  placed  on  the  tax  rolls  in  the  name 
of  Lucinda  Clark,  the  owner,  and  that  she  had  in  January,  1903, 
paid  the  same  to  H.  M.  Coleman,  the  tax  collector  of  said  city,  who 
neglected  to  have  an  entry  made  on  the  tax  records  of  his  office 
showing  this  payment,  as  required  by  law.  Thereafter  the  city  of 
Mineral  Wells  employed  Ed  C.  Baker  to  prepare  a  list  of  delin- 
quent taxpayers  and  of  property  on  which  the  taxes  had  not  been 
paid,  who  caused  the  lots  belonging  to  Lucinda  Clark  to  be  entered 
in  this  delinquent  list  for  the  year  1902  as  the  property  of  "unknown 
owner,'*  which  was  attributed  in  the  petition  to  the  failure  of  the 
tax  collector  to  make  an  entry  showing  payment  of  the  taxes  made  by 
Lucinda  Clark.  The  further  consequence  alleged  was  the  institution 
of  two  suits  against  "unknown  owner''  to  foreclose  a  tax  lien  against 
the  lots,  in  which  service  by  publication  was  had  and  judgment 
rendered  thereon,  under  which  the  lots  were  sold,  all  without  the 
knowledge  of  the  owner.  The  expense  of  having  these  judgments 
set  aside  was  made  the  ground  of  recovery  in  this  suit. 

We  are  inclined  to  the  opinion  that  the  excuse  offered  by  Coleman 
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for  not  filing  an  answer  was  hardly  suflBcient  and  that  the  court  did 
not  err  in  so  treating  it;  but  we  do  not  find  it  necessary  to  make 
a  ruling  on  this  question,  since  we  are  of  opinion  that  the  judgment 
by  default  should  have  been  set  aside  because  the  case  stated  in  the 
petition  did  not  warrant  the  recovery. 

It  seems  to  be  well  settled  that  a  public  officer  is  liable  to  a 
private  individual  for  any  injury  he  may  sustain  in  consequence  of 
the  officer^s  neglect  to  perform  or  failure  to  properly  ,perform  a 
ministerial  duty  in  which  such  individual  has  a  special  and  direct 
interest.  Mechem  on  Public  Officers,  sec.  664;  5  Thompson  on 
Negligence,  sec.  6386.  But  it  is  equally  well  settled  that  in  actions 
against  officers,  as  in  other  cases,  the  injury  sustained  must  be  the 
proximate  and  not  the  remote  result  of  the  breach  of  duty  complained 
of.  Mechem  on  Public  Officers,  sec.  675.  To  illustrate:  The  case 
of  Eslava  v.  Jones,  83  Ala.,  139  (3  Am.  St.  Rep.,  909),  cited  by 
the  author  in  support  of  the  text,  was  an  action  brought  against 
the  clerk  of  the  Circuit  Court  in  Alabama  for  the  negligent  and 
wrongful  issuance  of  a  writ  of  venditioni  exponas  under  which  the 
sheriff  sold  a  tract  of  land  belonging  to  complainant,  who  was  not 
a  party  to  the  judgment  and  against  whom  suit  was  brought  by 
the  purchaser  to  recover  the  possession  of  the  land.  The  special 
damages  claimed  were  the  costs,  expenses  and  attornejr^s  fees  in- 
curred both  in  the  trial  court  and  in  the  court  on  appeal  in  the  suc- 
cessful defense  of  the  suit  brought  to  recover  the  land.  In  that 
case,  which  is  more  analogous  to  the  one  before  us  than  any  we 
have  been  able  to  find,  it  was  held  that  the  wrong  complained  of 
was  not  the  proximate  cause  of  the  injury  sustained.'  In  the  course 
of  the  opinion  this  language  was  used:  ^^The  issue  of  the  venditioni 
exponas,  and  sale  thereunder,  did  not  operate  to  impair  or  affect 
tlie  title  or  right  of  the  plaintiff,  nor  to  injure  or  disturb  her  posses- 
sion. The  utmost  that  can  be  said  is,  that  the  purchaser  is  thereby 
armed  with  the  power  to  bring  suit.  The  damages  claimed  are 
not  the  natural  and  proximate  consequences  of  issuing  the  writ,  but 
of  the  institution  of  the  suit. 

"However  groundless  may  be  the  claim,  no  action  lies  at  the  suit 
of  the  defendant  to  recover  costs  and  expenses  incurred  in  the  de- 
fense of  an  action  in  any  of  the  ordinary  forms — for  a  mere  wrongful 
resort  to  legal  process.  .  .  ,  Though  the  venditioni  exponas  was 
a  nullity,  and  the  purchaser  acquired  no  title  by  the  sale,  the  plain- 
tiff could  not  maintain  an  action  against  him  to  recover  the  costs 
and  expenses  paid  by  her  in  defense  of  the  suit  to  recover  possession 
of  the  lands.  The  bringing  of  the  suit  was  the  act  of  the  purchaser, 
the  intervention  of  another  cause,  by  which  the  plaintiff  can  not 
pass,  and  support  an  action  against  the  clerk  to  recover  damages  for 
which  the  immediate  actor  is  not  suable.  Though  the  illegal  and 
unauthorized  act  of  the  clerk  may  have  furnished  the  occasion,  it 
was  not  the  efficient  and  dominant  cause,  which  put  the  intervening 
and  immediate  cause  in  operation." 

The  rule  recognized  in  this  case  also  prevails  in  Texas — ^that  the 
expense  of  defending  a  suit  which  is  not  maintainable  can  not  be 
recovered  from  the  plaintiff  in  the  action  who   is   the  direct  cause 
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thereof,  and  it  is  therefore  difficult  to  see  how  one  could  be  held 
liable  for  such  expense  who  is  merely  the  indirect  cause.  It  has 
been  held  by  this  court  that  a  tax  suit  brought  by  publication 
against  the  "unknown  owner^*  does  not  aflFect  the  title  of  one  who 
has  paid  his  taxes  and  is  in  possession  of  the  land  and  has  no 
notice  of  the  proceeding  under  which  the  land  is  thus  sold. 

In  the  light  of  these  principles  let  us  examine  briefly  the  case 
before  us.  In  the  first  place  the  city  of  Mineral  Wells,  and  not 
the  tax  assessor,  caused  a  delinquent  list  to  be  prepared,  not  by 
the  tax  collector,  but  by  another  person  who  had  a  record  before 
him  showing  the  name  of  the  owner  of  the  lots  in  question,  and 
who  therefore  had  no  authority  and  no  reasonable  excuse  for  plac- 
ing them  on  the  list  under  the  head  of  "unknown  owner.^'  In  the 
next  place  the  suit  was  instituted  by  the  city  of  Mineral  Wells  to  re- 
cover taxes  which  had  already  been  paid,  and  therefore  there  was  no 
ground  for  the  institution  of  such  a  suit.  Here  are  two  intervening 
causes,  neither  of  which  was  the  logical  result  of  the  neglect  of  the 
tax  collector  to  have  his  records  show  that  the  tax  had  been  paid. 
Moreover,  the  only  loss  sustained  by  Lucinda  Clark  was  the  expense 
of  successfully  defending  suits  that  were  not  maintainable,  which 
has  long  been  treated  as  damnum  absque  injuria. 

For  this  error,  therefore,  which  is  fundamental,  appearing  on 
the  face  of  the  record,  the  judgment  is  reversed  and  the  cause  re- 
manded for  further  proceedings  in  accordance   with  this   opinion. 

Reversed  and  reminded. 


QlLFBBD   MaBRY    ET   AL.    V.    LiZZIE    KENNEDY. 
Decided  February  1,  1908. 

L-^Homettead — ^Abandonment  of  Ensband  by  Wife. 

A  wife  forfeits  her  homestead  rights  by  the  voluntary  and  permanent 
abandonment  of  her  husband  without  any  just  and  reasonable  cause,  and  the 
husband  may  sell  the  homestead  without  her  joinder  in  the  deed. 

%, — Special  Issnes — ^Failnre  to  Submit  Issue— Statute  Construed. 

Under  the  provisions  of  our  statute,  it  is  the  duty  of  the  court,  where  a 
case  is  submitted  on  special  issues,  to  submit  every  issue  made  by  the  pleading 
if  there  is  evidence  to  support  a  finding  thereon;  but  in  case  the  court  fails 
to  submit  any  such  issue  it  is  the  duty  of  a  party  believing  himself  aggrieved 
by  the  omission  to  request  in  writing  that  the  issue  be  submitted,  and  upon 
failure  to  make  such  request  it  will  be  deemed  that  the  issue  was  resolved -by 
the  trial  court  in  such  manner  as  to  support  the  judgment. 

8. — Same— 7onn  of  Issue. 

A  special  issue  as  follows:  "Did  Ellen  Mabry  or  not  abandon  her  husband 
with  the  intention  of  remaining  away  from  him,"  was  not  subject  to  the  ob- 
jection that  it  declared  that  said  Ellen  had  abandoned  her  husband,  and  was 
therefore  on  the  weight  of  the  evidence. 

Appeal  from  the  61st  District  Court,  Harris  County.     Tried  below 
before  Hon.  Norman  G.  Kittrell. 

M,  H.  Broyles,  for  ^  appellants. 
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C.  E.  and  A,  E.  Heidingsfelder,  for  appellee. 

McMEANS,  Associate  Justice. — This  suit  was  instituted  by 
appellants,  Gilfred  Mabiy  and  his  wife,  Ellen,  against  appellee,  Mrs. 
Lizzie  Kennedy,  to  remove,  as  a  cloud  upon  their*  title  to  lots  5  and  6, 
block  9,  of  the  T.  T.  Hailey  addition  to  the  city  of  Houston,  a  deed 
executed  by  the  appellant  Gilfred  Mabry  and  one  Georgia  Lenzy 
conveying  said  lots  to  appellee.  Appellants  alleged  that  at  the  time 
of  and  prior  to  the  execution  of  the  deed  the  lots  in  question  were 
the  community  property  of  appellants  and  constituted  their  home- 
stead, and  that  appellant  Ellen  Mabry  did  not  join  in  the  execution 
of  said  deed.  It  was  further  alleged  that  the  conveyance  while  in 
the  form  of  a  deed  was  intended  only  as  a  mortgage  for  the  security 
of  a  debt  then  owing  by  Gilfred  Mabry  to  appellee. 

The  case  was  submitted  to  a  jury  on  special  issues,  the  only 
question  presented  for  their  determination  being  whether  or  not 
appellant  Ellen  Mabry  had  abandoned  her  husband  with  the  inten- 
tion of  remaining  away  from  him;  and  the  answer  of  the  jury  being 
in  the  affirmative,  the  court  rendered  judgment  thereon  for  appellee 
for  the  lots  in  controversy. 

The  evidence  justifies  the  following  conclusions  of  fact:  Appel- 
lants were  married  in  1871  and  have  never  been  divorced.  About 
the  year  1879  they  purchased  the  lots  in  question,  and  shortly  after- 
wards improved  the  same  by  building  a  house  thereon,  and  resided 
on  and  used  same  as  their  homestead  until  about  sixteen  or  seven- 
teen years  before  the  trial  of  the  case,  when  without  any  sufficient 
reason  or  justification  the  said  Ellen  abandoned  her  husband  with 
intention  of  permanently  remaining  away  from  him,  and  did  re- 
main away  from  him  until  about  one  month  before  this  suit  was 
filed;  that  during  the  time,  or  at  least  the  greater  part  of  the  time 
she  remained  away  from  her  husband  she  lived  with,  and  as  the 
wife  of,  another  man,  and  bore  him  children.  Prior  to  December  11, 
1899,  Gilfred  Mabry  was  indebted  for  taxes  due  on  the  lots  in 
question  and  a  suit  had  been  filed  against  him  in  the  District 
Court  of  Harris  County  for  the  amount  thereof  and  to  foreclose 
a  tax  lien  on  ^the  lots,  and  in  order  to  obtain  money  to  discharge 
such  taxes  he,  on  said  date,  joined  by  his  daughter,  Georgia  Lenzy, 
sold  the  lots  in  question  to  appellee  for  the  consideration  of  $200 
in  cash  then  paid.  During  the  negotiations  leading  up  to  the  sale 
Gilfred  Mabry  represented  to  appellee  that  he  had  no  wife,  and 
this  representation  appellee  believed  to  be  true.  Ellen  Mabry  did 
not  know  of  the  execution  and  delivery  of  the  deed  until  about  the 
time  of  or  shortly  before  her  return  to  her  husband. 

By  the  voluntary  abandonment  of  her  husband,  without  any  just 
and  reasonable  cause,  and  without  the  intention  of  returning  to 
him,  Ellen  Mabry  thereby  forfeited  her  homestead  rights  in  the 
lots.  Sears  v.  Sears,  45  Texas,  559;  Newland  v.  Holland,  45  Texas, 
689;  Hector  v.  Knox,  63  Texas,  613;  Cockrell  v.  Curtis,  83  Texas, 
105.  And  the  lots  being  community  property,  Gilfred  Mabry,  after 
having  been  so  abandoned  by  his  wife,  and  after  she,  by  such  aban- 
donment, had  forfeited  her  homestead  right  therein,  had  a  lawful 
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right  to  encumber  the  same.  Lacy  v.  BoUins,  74  Texas^  566;  Smith 
V.  Button,  75  Texas,  625;  Bateman  v.  Pool,  84  Texas,  405;  Watts 
Y.  Miller,  76  Texas,  15.  And  it  logically  follows  he  had  the  right, 
by  his  deed,  to  pass  the  fee  simple  title  thereto  to  appellee. 

Appellants  complain  that  the  court  should  have  submitted  to  the 
jury  the  issue  as  to  whether  or  not  the  deed  executed  by  Gilfred 
Mabiy  and  Georgia  Lenzy  to  appellee  was  in  fact  a  mortgage,  and 
their  first  assignment  of  error  is  based  upon  the  failure  of  the  court 
to  submit  such  issue.  It  does  not  appear  from  the  record  that  the 
submission  of  such  issue  was  requested  in  writing  by  the  appel- 
lants. Article  1331,  Sayles'  Civil  Statutes  (1897),  provides  in 
part:  ".  .  .  it  shall  be  the  duty  of  the  court  when  it  submits 
a  case  to  the  jury  upon  special  issues  to  submit  all  the  issues  made 
by  the  pleadings.  But  the  failure  to  submit  any  issue  shall  not 
be  deemed  a  ground  for  the  reversal  of  the  judgment  upon  appeal 
or  writ  of  error  unless  its  submission  has  been  requested  in  writing' 
by  the  party  complaining  of  the  judgment.  Upon  appeal  or  writ 
of  error,  an  issue  not  submitted  and  requested  by  a  party  to  the  cause, 
shall  be  deemed  as  found  by  the  court  in  such  manner  as  to  support 
the  judgment;  provided  there  be  evidence  to  sustain  such  a  finding." 
The  law  makes  it  the  duty  of  the  trial  court  to  submit  all  issues 
rais^  by  the  pleadings,  and  the  issue  as  to  whether  the  conveyance 
was  in  fact  a  mortgage  should  have  been  submitted.  But  having 
failed  to  submit  the  issue,  and  the  appellants  having  failed  to  re- 
quest in  writing  its  submission,  and  there  being  evidence  to  sustain 
the  finding  that  the  instrument  was  a  deed,  and  as  such  passed  the 
title  to  appellee,  it  must  be  deemed  that  the  issue  was  resolved  by 
the  trial  court  in  such  a  manner  as  to  support  the  .judgment.  Cotton 
Oil  Co.  V.  Wallace,  23  Texas  Civ.  App.,  12. 

Appellants'  second  assignment  of  error  is,  to  the  effect,  that  the 
charge  of  the  court  was  upon  the  weight  of  the  evidence  in  that  it 
declared  that  Ellen  Mabry  had  abandoned  her  husband.  The  lan- 
guage of  the  charge  complained  of  is:  "Did  Ellen  Mabry  or  not 
abandon  her  husband  with  the  intention  of  remaining  away  from 
him?"     The  assignment  is  without  merit  and  is  overruled. 

We  have  examined  the  other  assignments  of  errer  presented  by 
appellants  and  are  of  the  opinion  that  no  reversible  error  is  shown 
in  any  of  them.     The  judgment  of  the  lower  court  is  affirmed. 

Afflrmed. 

Writ  of  error  refused. 


J.  E.  DosTER  V.  Fort  Worth  &  Denver  City  Bailway  Company. 

Decided  February  1,  1908. 

Ballroads — ^Personal  Injuries — Venue — Statute  Construed. 

A  ticket  agent  of  a  railroad  company  who  has  in  his  possession  and  sells 
coupon  tickets  over  his  road  and  other  roads  is  not  the  agent  of  the  other 
roads  within  the  meaning  of  the  Act  of  the  27th  Legislature  (Gen.  Laws  1901, 
page  31)  authorizing  suits  for  personal  injuries  to  be  brought  in  any  county 
in  which  a  railroad  company  has  an  agent. 
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Appeal  from  the  District  Court  of  Hunt  County.  Tried  below 
before  the  Hon.  T.  D.  Montrose. 

B.  Q.  Evans,  for  appellant. — If  any  person  or  corporation  has  in 
possession  tickets  which  he  or  it  is  authorized  to  sell  and  is  engaged 
in  selling,  which  tickets  when  sold  will  authorize  the  purchaser  to 
travel  on  or  become  a  passenger  on  a  railroad,  no  part  of  which 
extends  into  the  county  where  such  agent  is  so  engaged,  such  person 
or  corporation  authorized  and  selling  such  tickets  is  agent  and  rep- 
resentative within  the  meaning  of  the  statute,  which  provides  that 
suits  against  any  railroad  company  may  be  commenced  in  any  county 
in  which  such  corporation  has  an  agent  or  representative.  South- 
western Tel.  &  Tel.  Co.  v.  Taylor,  26  Texas  Civ.  App.,  79;  Texas 
&  P.  By.  Co.  V.  Mangum,  68  Texas,  342;  Gulf,  C.  &  S.  P.  By. 
Co.  V.  St.  John,  13  Texas  Civ.  App.,  267;  Missouri  P.  By.  Co. 
V.  Martino,  2  Texas  Civ.  App.,  634;  Acts  of  the  Legislature,  1905, 
pp.  31  and  29;  44  S.  W.  Bep.,  702;  39  S.  W.  Sep.,  124. 

John  T,   Craddock,  for  appellee. 

BOOKHOUT,  Associate  Justice. — The  suit  was  for  damages 
arising  from  personal  injuries  to  the  appellant,  the  alleged  injuries 
having  occurred  in  Childress  County,  Texas,  the  appellant's  resi- 
dence at  the  time  being  alleged  to  be  in  Hunt  County.  It  is  claimed 
in  the  petition  that  appellant  went  to  the  depot  at  Childress  in- 
tending to  purchase  a  ticket  over  the  appellee's  road  and  the  line  of 
the  Missouri,  Kansas  &  Texas  Bailway  Company  from  Childress  to 
Greenville.  Because  of  the  condition  of  the  depot  it  is  alleged  that 
he  took  cold,  became  sick  and  thereupon  abandoned  his  intention 
of  purchasing  a  ticket  through  to  Greenville  and  decided  to  pur- 
chase a  ticket  over  the  appellee's  line  alone  from  Childress  to  Fort 
Worth,  at  which  place  he  determined  to  stop  off  with  relatives  to 
be  treated  for  his  alleged  injuries.  He  in  fact  stopped  off  at  Fort 
Worth,  where  he  remained  several  days. 

The  appellee  filed  a  plea  in  abatement,  the  sufficiency  of  which 
is  not  questioned.  The  uncontradicted  evidence  showed,  among 
other  things,  that  the  residence  and  domicile  of  the  appellee  was  and 
is  in  Fort  Worth,  Tarrant  County,  where  its  general  officers,  together 
with  a  local  agent,  resided;  that  it  did  not  run  or  operate  any  rail- 
way in  or  through  Hunt  County,  and  had  no  agent  in  the  latter 
county;  that  the  only  service  of  citation  had  or  attempted  to  be 
had  upon  the  appellee  was  the  service  of  a  citation  upon  one  P.  A. 
Cox,  who,  the  record  shows,  was  the  city  ticket  agent  at  Greenville, 
Texas,  of  the  St.  Louis  Southwestern  Bailway  Company  of  Texas, 
and  that  the  principal  office  and  domicile  of  the  St.  Louis  South- 
western Bailway  Company  of  Texas  was  in  Tyler,  Smith  County, 
Texas. 

Error  is  assigned  to  the  court's  action  in  sustaining  appellee's 
plea  to  the  jurisdiction  of  the  court  and  in  dismissing  the  case  for 
the  reason  that  the  evidence  was  not  sufficient  to  support  the  allega- 
tions relied  upon  in  the  plea  in  abatement,  and  because  the  evidence 
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showed  that  the  St.  Louis  Southwestern  Railway  Company  of  Texas 
and  P.  A.  Cox  were  each  the  agent  and  representative  of  the  de- 
fendant in  Hunt  County,  engaged  in  the  sale  of  tickets  and  making 
contracts  for  and  on  behalf  of  appellee  in  Hunt  County,  Texas,  at 
the  time  of  the  commencement  of  this  suit,  and  that  each  was  served 
as  the  agent  and  representative  of  appellee  in  Hunt  County,  Texas. 
Under  this  assignment  the  proposition  is  presented  that,  if  any  per- 
son or  corporation  has  in  its  possession  tickets  which  he  or  it  is 
authorized  to  sell  and  are  engaged  in  selling,  which  tickets  when 
sold  will  authorize  the  purchaser  to  travel  on  or  become  a  passenger 
on  a  railroad,  no  part  of  which  extends  into  the  county  where  such 
agents  are  so  engaged,  such  person  or  corporation  authorized  and 
selling  such  tickets  are  agents  and  representatives  within  the  meaning 
of  the  statutes  which  provide  that  suits  against  any  railroad  com- 
pany may  be  commenced  in  any  county  ...  in  which  such  cor- 
poration has  an  agent  or  representative.  In  support  of  this  proposi- 
tion the  appellant  cites  the  case  of  Southwestern  Telegraph  &  Tele- 
phone Company  v.  Taylor,  26  Texas  Civ.  App.,  257.  We  are  of 
the  opinion  that  no  such  question  was  involved  in  that  case  as  is 
here  presented.  In  that  case  the  Southwestern  Telegraph  &  Telephone 
Company  operated  a  long  distance  line  from  Henrietta  to  Wichita 
Falls,  at  which  place  it  connected  with  the  Carver  &  Wilson  line, 
extending  from  Wichita  Falls  to  Archer  City.  These  two  companies 
had  a  common  agent  at  Wichita  Falls,  and  the  Southwestern  Tele- 
graph &  Telephone  Company  was  engaged  in  furnishing  telephone 
communication  between  Henrietta  over  these  lines  and  Archer  City. 
The  Southwestern  Telephone  Company  was  sued  for  an  injury  aris- 
ing from  the  negligence  of  its  agent  at  Wichita  Falls  in  failing  to 
respond  to  a  call  from  Archer  Ci^  made  by  the  agent  in  the  employ 
of  the  Carver  &  Wilson  Company.  It  was  held  because  of  the 
relation  and  the  course  of  business  existing  between  the  two  tele- 
phone companies  and  because  the  defendant  company  undertook  as 
a  part  of  its  business  to  conduct  telephone  communications  between 
Henrietta  and  Archer  City,  that  notice  to  the  operator  of  the 
Carver  &  Wilson  line  at  Archer  City  of  the  importance  of  a  prompt 
telephone  communication,  was  notice  to  the  Southwestern  Com- 
pany. None  of  the  cases  cited  in  the  brief  of  appellant  decide  the 
proposition  presented  in  this  case. 

This  action  being  for  damages  arising  from  personal  injuries,  its 
venue  is  fixed  by  chapter  27  of  the  Acts  of  the  27th  Legislature 
(Gen.  Laws  of  1901,  page  31).  It  is  clear  that  the  Act  of  the 
29th  Legislature,  chapter  25  (Gen.  Laws  of  1905,  pages  29,  30),  can 
have  no  application,  for  section  1  of  that  Act  relates  only  to  cases 
in  which  passengers  or  freight  have  been  transported  over  two  or 
more  connecting  lines  of  railroad,  and  this  action  does  not  arise  out 
of  such  transportation.  The  second  and  third  sections  of  the  Act 
of  1905  are  limited  in  their  application  to  cases  arising  under  'sec- 
tion 1  of  the  Act.  Texas  Cen.  Ry.  v.  Marrs,  101  S.  W.  Rep.,  1177. 
Section  1  of  the  Act  of  1901,  which  fixes  the  venue  in  this  case, 
reads  as  follows:  "That  all  suits  against  railroad  corporations,  or 
Vol.  XUX.  Civil--4. 
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against  any  assignee,  trustee  or  receiver  operating  any  railway  in 
the  State  of  Texas,  for  damages  arising  from  personal  injuries,  re- 
sulting in  death  or  otherwise,  shall  be  brought  either  in  the 
county  in  which  the  injury  occurred,  or  in  the  county  in  which 
the  plaintiflE  resided  at  the  time  of  the  injury;  provided,  that 
if  the  defendant  railroad  corporation  does  not  run  or  operate 
its  railway  in  or  through  the  county  in  which  the  plaintiff  resided 
at  the  time  of  the  injury,  and  has  no  agent  in  said  county,  then  said 
suit  shall  be  brought  either  in  the  county  in  which  the  injury  oc- 
curred, or  in  the  county  nearest  that  in  which  the  plaintiff  resided 
at  the  time  of  the  injury,  in  which  the  defendant  corporation  runs 
or  operates  its  road,  or  has  an  agent;  and  provided,  further,  that 
in  case  that  the  plaintiff  is  a  nonresident  of  the  State  of  Texas, 
then  such  suit  may  be  brought  in  any  county  in  which  the  defendant 
corporation  may  run  or  operate  its  railroad  or  may  have  an  agent; 
provided,  that  when  an  injury  occurs  within  one-half  mile  from  the 
boundary  line  dividing  two  counties  suit  may  be  brought  in  either 
of  said  counties." 

The  sole  question  on  this  appeal  is,  was  the  St.  Louis  South- 
western Railway  Company  or  P.  A.  Cox  an  agent  of  appellee,  within 
the  meaning  of  this  Act?  Cox  was  the  city  ticket  agent  of  the  said 
St.  Louis  Southwestern  Railway  Company  at  Greenville,  Hunt  County, 
and  as  such  agent  had  in  his  possession  coupon  tickets  furnished  by 
and  belonging  to  said  company,  which  he  was  authorized  by  said 
St.  Louis  Southwestern  Railway  Company  to  sell  to  an  intending 
passenger  over  the  line  of  the  St.  Louis  Southwestern  Railway  Com- 
pany to  Fort  Worth,  Texas,  and  thence  over  the  line  of  appellee. 
This  method  of  selling  tickets  and  exchanging  business  between 
these  companies  is  the  same  as  that  applying  between  appellee  and 
many  other  railway  companies.  This  custom  is  for  the  convenience 
and  accommodation  of  the  patrons  of  railroads  and  the  public,  to 
avoid  the  annoyance  of  purchasing  tickets  and  the  rechecking  of 
baggage  at  junction  points.  This  custom  is  not  peculiar  to  these 
two  roads,  but  is  applicable  to  many  other  railway  companies.  This 
is  the  only  way  the  St.  Louis  Southwestern  Railway  Company, 
through  its  agent  at  Greenville,  sells  tickets  good  over  the  appellee's 
line.  This  method  and  custom  among  railway  companies  did  not 
make  the  St.  Louis  Southwestern  Railway  Compdny  and  its  city  ticket 
agent  at  Greenville,  Hunt  County,  the  agent  of  the  appellee  within 
the  meaning  of  section  1,  of  chapter  27,  Acts  of  the  27'th  Legisla- 
ture (Gen.  Laws  of  1901,  p.  31).-  Texas  &  P.  Ry.  Co.  v.  Lynch, 
97  Texas,  25;  Gulf,  C.  &  S.  F.  Ry.  v.  Rogers,  82  S.  W.  Rep.,  822; 
Peterson  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  205  U.  S.,  364. 

There  was  no  error  in  sustaining  the  plea  to  the  jurisdiction  and 
dismissing  the  case,  and  the  judgment  is  afiSrmed. 

Affinned. 
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Morton  J.  Smith,  Administrator,  v.  F.  G.  Owen. 

Decided  February  1,  1008. 

1. — ^Vendor  and  Vendee-— Partial  Waiver  of  Lien. 

S.  sold  a  tract  of  land  to  O.^  reserying  a  vendor's  lien  to  secure  a  part 
of  the  purchase  money;  O.  sold  portions  of  the  tract  to  different  parties,  re- 
taining only  a  small  part  of  the  land  for  himself;  the  purchase  money  note 
given  by  O.  to  S.  Dvas  reduced  by  payments  to  a  small  balance,  and  to  accommo- 
date O.*,  a  release  of  the  vendor's  lien  on  the  part  sold  by  him,  was  executed 
by  S.;  the  original  note  from  O.  to  S.  was  renewed  several  times,  O.  always 
acknowledging  the  existence  of  the  lien  to  secure  the  unpaid  balance;  in  a  suit 
by  the  administrator  of  S.  to  rescind  the  contract  of  sale  and  to  recover  from 
O.  that  portion  of  the  original  tract  still  owned  by  him,  the  court  instructed  a 
verdict  for  the  administrator  for  an  undivided  pro  rata  portion  of  the  hind 
retained  by  O.  Held,  error.  The  administrator  was  entitled  to  recover  the  en- 
tire portion  retained  and  owned  by  O. 

2. — Same—Homestead. 

The  homestead  right  cannot  be  asserted  against  a  prior  lien  for  the  pur- 
chase money. 

3. — Same— Besclsslon — ^Equities — Pleading. 

In  a  suit  bv  a  vendor  for  the  rescission  of  a  sale  of  land  the  vendee  is  not 
entitled  to  an  adjustment  of  equities  in  the  absence  of  pleading  and  proof 
showing  the  existence  of  equities.  A  mere  offer  in  the  answer  of  the  vendee 
to  pay  any  sum  the  court  may  determine  to  be  due  as  unpaid  purchase  money, 
is  not  sufficient. 

Appeal  from  the  District  Court  of  Hill  County.  Tried  below 
before  Hon.  W.  C.  Wear. 

J.  K.  Parr,  Works  &  McKee  and  Vaughan  &  Basham,  for  appel- 
lant.— ^The  court  erred  in  instructing  the  jury  to  return  a  verdict 
in  favor  of  the  plaintiff  for  an  undivided  interest  of  5-37ths  in  and 
to  the  62  1-3  acres  sued  for  and  described  in  plaintiff's  petition  as 
the  evidence  without  contradiction  established  plaintiff's  right  to 
recover  all  of  said  62  1-3  acres  of  land.  Jackson  v.  Palmer,  52 
Texas,  427 ;  Harris  v.  Catlin,  53  Texas,  9 ;  Webster  v.  Mann,  52  Texas, 
425;  Moore  v.  Giesecke,  76  Texas,  543;  White  v.  Cole,  9  Texas  Civ. 
App.,  277;  Benfro  v.  City  of  Waco,  33  S.  W.  Rep.,  766. 

The  sale  made  by  Owen  of  the  five  different  tracts  of  said  458 
acres  of  land,  aggregating  392  acres,  to  five  different  vendees,  in 
law  had  the  effect  as  between  said  Owen  and  his  vendees  of  re- 
leasing the  vendor's  lien  existing  in  favor  of  Sneed  to  secure  the 
payment  of  the  balance  due  on  said  note  for  $1,405.30  and  placed 
the  burden  for  the  payment  and  satisfaction  of  the  balance  due  on 
said  note  and  lien  against  that  portion  of  said  458  acres  remaining 
unsold.  Lattimore  v.  Provine,  69  S.  W.  Rep.,  224;  Burson  v.  Black- 
ley,  67  Texas,  12;  Krause  v.  Pope,  78  Texas,  478. 

Morrow  &  Smithdeal,  for  appellee. — The  appellee  having  bought 
from  N.  T.  Sneed  458  acres  of  land,  against  all  of  which  a  vendor's 
lien  existed,  and  a  part  of  the  land  having  become  the  homestead  of 
Owen   before  the  lien  was  discharged,  the  portion  occupied  by  him 
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as  a  homestead  would  be  liable  for  its  pro  rata  part  of  the  vendor's 
lien,  and  could  not  be  made  liable  for  more  than  its  pro  rata  part. 
Morrison  v.  Lazarus,  90  Texas,  39;  Hillyer  v.  Westfall,  67  S.  W. 
Rep.,  1045;  Building  Assn.  of  Dakota  v.  Logan,  33  S.  W.  Eep., 
1089;  Walters  v.  Texas  Bldg.  Assn.,  8  Texas  Civ.  App.,  500. 

BAINEY,  Chief  Justice.— On  February  14,  1878,  N.  T.  Sneed 
sold  to  F.  6.  Owen  458  acres  of  land,  Sneed  executing  to  Owen 
his  deed  of  conveyance  to  said  land,  in  which  deed  a  vendor's  lien 
was  reserved  to  secure  a  note  for  $1,405.30,  executed  by  Owen  to 
Sneed.  During  the  years  1881  and  1882  Owen  conveyed  to  different 
parties  by  four  separate  deeds,  parts  of  said  land,  aggregating  about 
392  acres,  leaving  remaining  about  62  acres  still  in  the  hands  of 
Owen.  In  January,  1888,  the  $1,405.30  note  had  been  reduced  to 
$111.08,  for  which  amount  Owen  executed  to  Sneed  a  renewal  note. 
On  said  last  date  Sneed  executed  a  deed  of  release  of  his  lien  on 
the  five  tracts  conveyed  by  Owen,  which  release  concluded  as  follows: 
"Now,  therefore,  I,  N.  T.  Sneed,  in  order  to  accommodate  the 
said  Owen  and  the  several  parties  to  whom  he  has  sold  said  several 
tracts  and  for  the  consideration  of  $1.00  to  me  in  hand  paid,  I 
hereby  release  and  quitclaim  my  vendor's  lien  to  the  said  vendees 
of  the  said  Owen  to  the. said  lands  above  enumerated  and  still  retain 
my  vendor's  lien  upon  the  66  acres  of  said  458  tract,  now  occupied 
by  the  said  F.  6.  Owen  for  the  said  sum  of  one  hundred  and  eleven 
dollars  and  8-100,  balance  of  the  purchase  money  due  me  for  said 
land,  and  the  F.  6.  Owen  has  this  day  executed  and  delivered  to 
me  his  promissory  note  bearing  eyen  date  herewith,  which  note 
bears  10  percent  interest  from  date.'' 

After  this  N.  T.  Sneed  died  and  Morton  J.  Smith  qualified  as 
the  administrator  of  his  estate.  Smith  found  among  Sneed's  papers 
the  $111.08  note  given  for  the  land,  and  a  note  for  $220  given  for 
rent.  To  cover  these  two  notes  Owen,  on  December  5,  1892,  exe- 
cuted to  Smith  as  administrator  a  note  for  $620,  principal  and 
interest,  which  contained  the  following  provision:  "This  note  is 
given  in  renewal  of  notes  for  purchase  money  of  458  acres  of  land, 
in  Hill  County,  Texas,  conveyed  to  F.  G.  Owen  by  N.  T.  Sneed 
by  deed  dated  February  14,  1878,  and  recorded  in  vol.  19,  page  251, 
of  deed  records  of  Hill  County,  Texas,  392  acres  of  which  said  land 
has  been  released  as  per  release  dated  January  4,  1888,  recorded  in 
vol.  19,  page  252,  of  Hill  County  deed  records,  and  for  the  pay- 
ment hereof,  together  with  the  interest  hereon,  according  to  the 
tenor  and  reading  hereof,  a  vendor's  lien  is  hereby  acknowledged, 
and  in  case  of  legal  proceedings  on  this  note,  I  agree  to  pay  10 
percent  on  the  amount  of  attorney's  fees." 

Owen  admitted  the  execution  of  the  last  note,  that  none  of  it 
had  been  paid,  and  tliat  the  old  notes  had  been  destroyed.  Owen 
is  the  head  of  a  family  and  lives  on  said  62  acres  of  land. 

In  August,  1902,  Smith,  as  administrator,  brought  this  suit 
against  Owen  to  recover  an  undivided  portion  of  said  458  acres  of 
land.  By  amended  petition  filed  March  14,  1907,  as  basis  for  re- 
covery, plaintiff  alleged  the  sale  of  the  land  by  Sneed  to  Owen,  the 
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execution  of  the  note  for  the  purchase  money,  the  retaining  of  the 
vendor's  lien,  the  release  of  the  lien  as  to  that  part  of  the  land 
conveyed  by  Owen,  the  death  of  Sneed,  the  renewal  of  the  notes 
with  the  administrator  and  the  balance  due  thereon,  that  Sneed  held 
the  superior  lien  and  a  prayer  for  recovery  of  the  land  held  by 
Owen. 

Owen  plead  the  general  issue,  not  guilty,  limitation  of  three, 
five  and  ten  years  as  a  bar  to  the  recovery  of  the  land,  estoppel 
by  reason  of  having  waived  the  vendor's  lien,  homestead,  four  years 
limitation  as  to  any  vendor's  lien,  and  especially  plead:  "Now,  de- 
fendant says  that  in  the  execution  of  said  release  that  it  was  exe- 
cuted to  other  parties  other  than  defendant,  who  had  purcliased  part 
of  said  land,  and  plaintiff's  intestate  discharged  and  quitclaimed  all 
interest  he  had  in  said  premises,  and  at  the  time  of  said  release  if 
there  was  any  purchase  money  unpaid  and  same  defendant  executed 
the  sum  of  $111,  which  was  at  the  time  a  charge  against  all  of 
the  458  acres,  and  that  by  the  execution  of  said  release  plaintiff's 
inte^te  undertook  to  make  it  a  charge  against  a  tract  of  60  acres 
held  and  owned  by  defendant  as  a  homestead  and  thereby  made  it 
a  contract  lien  rather  than  a  vendor's  lien,  but  if  the  court  should 
hold  that  said  $111  was  purchase  money  and  that  to  that  extent 
the  plaintiff's  intestate  has  an  interest  in  the  premises  or  that 
to  any  extent  he  has  an  interest  in  the  premises  by  reason  of  un- 
paid purchase  money,  he  prays  that  equity  in  the  matter  be  adjusted 
and  offers  to  pay  said  unpaid  purchase  money  such  as  may  be  de- 
termined by  the  court,  and  offers  to  do  equity  in  the  premises  and 
prays,  for  general  relief." 

The  court  instructed  the  jury  to  return  a  verdict  for  plaintiff 
for  an  undivided  interest  in  and  to  the  62  1-3  acres  sued  for  and 
described  in  plaintiff's  petition,  and  a  verdict  was  returned  in  ac- 
cordance with  said  instructions  and  judgment  rendered  accordingly, 
from  which  plaintiff  prosecutes  this  appeal. 

We  presume  the  theory  upon  which  the  trial  court  predicated  his 
instructions  was  that  the  lien  covered  the  entire  458  acres,  and  that 
by  reason  of  Sneed  having  released  the  lien  on  the  part  that  had 
been  conveyed  by  Owen,  the  lien  that  existed  to  secure  the  money 
unpaid  should  be  prorated  as  to  the  62  acres. 

TJnder  some  equitable  conditions  this  rule  might  apply.  Does  it 
apply  in  this  case?  By  a  long  line  of  decisions  in  this  State  it  has 
been  held  that  where  a  man  sells  land  and  a  lien  is  retained  in  the 
deed  to  secure  the  unpaid  purchase  price,  the  superior  title  remains 
in  the  vendor  until  it  is  paid,  or  the  vendor  does  some  act  which 
waives  his  right,  or  some  condition  arises  which  would  make  it 
inequitable  for  him  to  assert  his  superior  title,  but  in  such  cases  the 
vendee  can  not  refuse  to  pay  the  purchase  money  and  hold  the  land. 
The  vendor  is  entitled  either  to  his  money  or  the  land. 

We  are  unable  to  see  upon  what  principle  the  trial  court  based 
his  theory  for  prorating  in  this  case.  Every  acre  of  the  land,  either 
singly  or  collectively,  was  subject  to  the  lien  for  the  purchase  money. 
Neither  the  decedent  nor  his  administrator  has  done  anything  to 
waive  the  lien  on  the  62  acres,  unless  indulgence  in  not  sooner  en- 
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forcing  the  payment  of  the  amount  due  can  be  considered  a  waiver, 
and  surely  in  equity  the  defendant  ought  not  to  be  allowed  to  take 
advantage  of  that.  His  waiving  the  lien  on  the  part  sold  by  Owen 
should  not  work  an  estoppel  as  to  Sneed,  as  such  release  was  made 
to  accommodate  Owen,  and  it  was  made  with  the  understanding  that 
the  lien  should  remain  on  the  62  acres.  According  to  the  testimony 
of  Owen  the  consideration  for  which  he  sold  the  land  was  paid  to 
Sneed,  and  there  still  remained  $111.08  due  on  the  land,  for  which 
amount  Owen  executed  his  note  in  renewal  of  the  first  note  and 
therein  he  acknowledged  a  lien  existed  on  the  land  remaining.  There 
is  nothing  in  the  act  of  Sneed,  or  Smith,  his  administrator,  that 
relieves  Owen  of  the  burden  he  assumed.  He  should  have  paid  the 
debt  or  show  some  equity  to  prevent  a  rescission,  and  he  can  not 
defeat  the  debt  without  paying  the  purchase  price  due  on  the  land. 
Nor  can  his  plea  of  homestead  avail  him  anything.  Homestead 
right  is  not  superior  to  a  prior  lien  for  purchase  money. 

The  case  of  Morrison  v.  Lazarus,  90  Texas,  39,  is  cited  in  support 
of  the  judgment  in  this  case.  The  facts  of  the  two  cases  are  entirely 
dissimilar  as  will,  we  think,  be  readily  seeii  by  a  reference  to  the 
Morrison-Lazarus  case;  therefore  the  said  case  is  not  applicable. 

The  appellee  attempts  to  defeat  a  rescission  of  the  contract  and 
recovery  of  the  land  by  plaintiff  by  an  offer  in  his  pleading  to  pay 
any  sum  the  court  may  determine  to  be  due  as  unpaid  purchase 
money.  There  are  no  equities  pleaded  and  proven  that  entitle  ap- 
pellee to  defeat  a  rescission.  It  is  tnie,  he  pleads  that  in  addition 
to  the  note  for  $1,405.30,  he  paid  $1,000  at  tlie  time  he  made  the 
purchase,  but  there  is  no  proof  of  that  fact.  The  payments  made 
on  the  note  were  derived  from  the  land  sold  by  Owen.  Owen  swore 
he  lived  on  the  land  with  his  family,  but  there  is  not  a  word  of 
proof  that  improvements  were  made  by  him  on  the  land,  and  it  is 
presumable  that  he  derived  some  benefit  from  the  use  of  the  land. 
Besides,  he  interposes  the  statute  of  limitation  of  four  years,  "so 
far  as  any  claim  against  him  on  account  of  any  vendor's  lien  charged 
to  have  been  executed  by  him  is  concerned.^'  This  plea  precludes 
the  adjustment  of  any  equities  in  his  favor  that  might  allow  him 
to  pay  the  purchase  money  unpaid  and  hold  the  land.  Bolden  v. 
Hughes,    48    Texas    Civ.    App.,    496,    and    authorities    there    cited. 

Under  these  facts  the  defendant  was  not  entitled  to  any  relief. 

This  decision  is  based  on  the  fact  that  there  remains  due  and 
unpaid  $111.08  and  interest  of  the  original  purchase  money.  No 
part  of  the  rental  note  for  $220  and  interest  is  taken  into  consid- 
eration, as  the  lien  given  to  secure  said  rent  could  not  be  enforced 
against   the   homestead. 

There  being  no  conflict  in  the  evidence,  the  judgment  will  be  re- 
formed and  here  rendered  for  plaintiff  for  all  the  land  sued  for. 
See  Bolden  v.  Hughes,  supra,  and  authorities  there  cited.  White 
V.  Cole,  9  Texas  Civ.  App.,  277. 

Reformed  and  rendered. 
Writ  of  error  refused. 
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MissouHi,  Kansas  &  Texas  Railway   Company  of  Texas  v. 

H.  A.  Hollan. 

Decided  February  1,  1908. 

1.— Bailroad— &oad-Cro88iner— Vse  by  Pnbllb. 

Whether  a  road  crossing  a  railroad  track  and  right  of  way  has  been 
regularly  established  as  such  by  the  proper  county  authorities  or  is  only  a 
roadway  commonly  and  habitually  used  by  the  public  with  the  knowledge  and 
acquiescence  of  the  railroad  company,  the  company  owes  to  persons  using  such 
road  the  duty  of  keeping  the  same  free  from  dangerous  obstructions.  Evidence 
considered,  and  held  sufficient  to  support  a  finding  that  a  railroad  was  guilty 
of  negligence  in  obstructing  a  roadway  passing  under  a  trestle  and  was  there- 
fore liable  in  damages  to  one  injured  by  such  obstructions  therein  while  using 
the  same. 

S. — ^Eoads — Testimony  as  to  Character. 

The  issue  being  whether  or  not  a  certain  road  in  the  Indian  Territory 
was  a  public  road,  the  testimony  of  a  witness  having  knowledge  on  the  subject 
to  the  effect  that  roads  in  said  Territory  were  opened,  worked  and  kept  in 
order  by  the  citizens,  by  donation  of  labor  and  not  by  taxation,  was  competent. 

S. — ^Fellow   Servant — Common   Law   Xnle. 

One  employed  by  contractors  to  drive  a  team  in  excavating  earth  on  a 
railroad  right  of  w^ay  is  not  a  fellow  servant  with  the  members  of  a  bridge 
gang  employed  by  the  railroad  company  and  engaged  in  different  work. 

4. — Same. 

One  employed  by  contractors  in  excavating  earth  on  a  railroad  right  of 
way  was  injured,  while  traveling  along  a  roadway  under  a  railroad  trestle, 
by  the  negligence  of  the  railroad's  bridge  gang  in  obstructing  the  roadway; 
the  injury  occurred  out  of  work  hours  and  when  the  plaintiff  was  travelling 
the  road  in  pursuit  of  his  own  purposes.  Held,  the  common  law  doctrine  of 
fellow  servant  had  no  application. 

6. — Kemoval  of  Cansea — Federal  Qnestion. 

To  authorize  a  State  court  to  remove  a  cause  to  the  Circuit  Court  of  the 
United  States  on  the  ground  that  a  Federal  question  is  involved,  it  must  be 
shown  that  the  construction  of  a  Federal  statute  is  necessary  to  the  determina- 
tion of  the  rights  of  the  parties,  and  that  the  party  seeking  the  removal 
has  a  substantial  defense  thereunder.  These  facts  must  appear  from  the  case 
as  made  by  plaintiff's  petition.  Suits  in  this  State  against  a  railroad  for 
personal  injuries  received  in  the  Indian  Territory  are  not  necessarily  remov- 
able to  the  Federal  courts  because  an  Act  of  Congress  puts  in  force  in  that 
Territory  the  statutes  of  the  State  of  Arkansas. 

Appeal  from  the  District  Court  of  Grayson  County.  Tried  below 
before  Hon.  B.  L.  Jones. 

Coke,  Miller  &  Coke  and  Smith  &  Wall,  for  appellant. — The  court 
erred  in  refusing  to  give  special  charge  No.  3  requested  by  the  de- 
fendant. Taylor  B.  &  H.  By.  Co.  v.  Warner,  88  Texas,  647;  Gulf, 
C.  &  S.  F.  By.  V.  Montgomery,  85  Texas,  -67. 

Whenever  the  determination  of  the  rights  of  the  parties  to  a 
suit  involves  the  construction  of  a  Federal  statute  and  petition  and 
bond  for  removal  are  duly  filed  the  State  court  should  remove  the 
muse  to  the  proper  Federal  tribunal.  Pacific  Bemoval  Cases,  115 
U.   S.,   1;  Bock  V.  Perkins,  139  U.   S.,  628;  McKee  v.   Brooks,  64 
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Texas,    255;    Sonnentheil    v.    Christian    Moerlein    Brewing    Co.,    172 
U.  8.,  401 ;  Ellis  v.  Norton,  16  Fed.,  4. 

Before  appellee  was  entitled  to  recover  in  this  case  the  burden 
was  on  him  to  show  that  the  road  which  was  obstructed  was  a  public 
road,  and  having  failed  to  discharge  this  burden  he  had  no  right 
to  recover.  Taylor  B.  &  H.  Ry.  Co.  v.  Warner,  88  Texas,  647 ;  Gulf, 
C.  &  S.  P.  Ry.  V.  Montgomery,  85  Texas,  67;  Worthington  v.  Wade, 
82  Texas,  26,  and  ^cases  cited;  Lutcher  &  Moore  Lumber  Co.  v. 
Dyson,  30  S.  W.,  62. 

C  B.  Randell  and  J.  H.  Wood,  for  appellee. 

BOOKHOTJT,  Associate  Justice. — Appellee  on  August  30,  1906, 
instituted  suit  in  the  District  Court  of  Grayson  County,  Texas,  to 
recover  of  appellant  damages  in  the  sum  of  $35,000  on  account  of 
personal  injuries  he  claims  to  have  received  on  the  23d  day  of 
August,  1906,  near  Cale,  in  the  Indian  Territory. 

Plaintiflf  alleged  that  his  injuries  were  received  through  the  neg- 
ligence of  the  appellant  under  circumstances  as  follows:  That  at 
the  time  of  his  injuries  he  was  a  laborer;  that  on  said  date  he  was 
in  the  town  of  Cale,  Indian  Territory;  that  his  place  of  abode  was 
a  short  distance  east  of  appellant's  railway  track;  that  a  road  or 
thoroughfare  ran  from  the  business  part  of  Cale  to  appellant's  track, 
then  through  and  under  a  bridge  or.  trestle,  which  was  near  appel- 
lee's place  of  abode;  that  said  road  or  thoroughfare  was  a  public 
road;  that  if  the  same  had  never  been  laid  out  and  established  as 
a  public  road,  it  was  a  road  which  was  traveled  a  great  deal  by  the 
public  in  vehicles,  on  horseback  and  on  foot;  that  at  the  time  of  his 
injury  appellant  knew  that  the  same  was  a  public  road  and  traveled 
a  great  deal  by  persons  in  such  manner,  or  by  the  exercise  of  ordi- 
nary care  could  have  known  such  things;  that  at  the  time  appellee 
was  hurt,  appellant  had  hoisted  some  timbers  in  and  near  said  trestle 
and  road;  that  the  same  were  left  loose,  that  is,  not  fastened  to 
the  bridge  or  trestle  and  were  sustained  by  props,  guy  ropes  and 
block  and  tackle;  that  said  timbers,  guy  ropes,  block  and  tackle,  and 
props  were  left  near  and  across  said  road  when  appellant  quit  work 
on  the  afternoon  of  the  night  when  appellee  was  hurt;  that  by 
those  acts  appellant  was  guilty  of  gross  carelessness  and  negligence 
both  in  hoisting  and  placing  said  timbers,  etc.,  and  in  allowing 
the  same  to  remain  hoisted  and  stand  without  being  fastened  to 
said  trestle;  also  in  placing  and  allowing  said  timbers  to  be  in  and 
near  said  roadway,  and  in  leaving  the  same  in  that  condition  over 
night  and  in  failing  and  refusing  to  put  any  guard  across  said 
road  or  to  leave  any  signal  light  or  watchman  to  give  notice  to 
persons  who  might  be  traveling  along  the  same;  that  the  appellant 
was  negligent  in  permitting  such  things  to  be  done,  and  at  the  time 
it  did  or  permitted  such  things  to  be  done,  well  knew  that  the  same 
was  dangerous  and  unsafe  and  liable  to  injure  and  hurt  people  who 
would  undertake  to  use  and  had  a  riglit  to  use  said  public  road  and 
thoroughfare,  and  knew  these  things  in  time  to  have  removed  the 
same  or  in  time  to  have  taken  proper  steps  to  guard  against  danger 
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to  travelers  along  said  roadway  by  means  of  fencing  off  said  road- 
way or  guarding  the  same  by  lights  or  signals^  yet  failed  to  do  any- 
thing to  protect  such  persons  and  acted  in  utter  disregard  to  the 
rights  of  appellee  and  of  the  public  using  said  road;  that  appellee 
knew  nothing  of  said  timber^  guy  ropes^  block  and  tackle  and  props 
being  in,  on,  near  or  across  said  road;  that  as  he  was  going  to  his 
place  of  abode  it  was  quite  darl^,  and  while  passing  under  said 
bridge  or  trestle  when  he  arrived  at  the  east  end  or  side  thereof 
his  horse,  upon  which  he  was  riding,  ran  against^  said  false  timbers, 
guy  ropes,  etc.,  got  entangled  therein,  causing  said  timbers  to  ^  fall 
and  strike  the  appellee,  knocking  him  to  the  ground  with  great  force 
and  violence  and  inflicting  the  injuries  complained  of;  that  at  the 
time  of  the  accident  appellee  was  earning  as  a  laborer  the  sum  of 
$100  per  month,  and  by  reason  of,  his  injuries  he  has  been  incapaci- 
tated from  doing  any  kind  of  labor,  and  his  ability  to  labor  has 
been  greatly  diminished  and  destroyed;  that  ^cause  thereof  he  has 
expended  for  medical  services  the  sum  of  $250  and  for  medical  bills 
the  sum  of  $250  more,  and  will  have  to  incur  an  expense  of  large 
sums  for  medical  attention  and  for  medicines  in  the  future  amount- 
ing to  $500  more,  which  said  expenses  already  paid  and  hereafter 
to  be  paid  were  and  are  reasonable. 

The  appellant  answered  by  general  demurrer,  special  exceptions, 
general  answer,  and  then  by  special  answer,  and  alleged  in  substance 
that  appellee's  injuries,  if  any  were  received,  were  proximately  caused 
and  contributed  to  by  his  own  negligence  and  want  of  ordinary  care 
and  by  that  of  his  fellow  servants;  that  they  resulted  from  one'  of 
the  risks  assumed  by  him;  that  of  the  defects  and  causes  which 
produced  the  same,  if  any  were  produced,  appellee  had  full  notice 
in  ample  time  to  have  avoided  the  same;  that  they  were  caused  by 
his  own  negligence,  especially  in  this:  that  at  the  time  of  the  injury 
he  was  proceeding  along  or  under  or  about  one  of  appellant's  bridges 
without  exercising  care  as  to  where  he  went  or  the  dangers  he  might 
encounter  in  that  he  w^s  proceeding  along  or  about  such  places 
without  right  or  authority,  without  giving  heed  to  the  dangers  which 
might  be  expected,  in  that  he  knew  the  position  of  the  ropes  and 
timbers,  etc.,  which  he  claims  were  the  cause  of  his  injury,  yet  rode 
or  walked  in  the  dark  against  the  same  and  in  some  manner  negli- 
gently caused  his  own  injuries;  that  in  passing  under  or  about  ap- 
pellant's bridge  he  took  an  unfrequented  route,  and  one  which  he 
had  no  right  or  authority  to  take;  that  the  same  was  ct^used  by 
the  inherent  viciousness  or  vice  of  the  animal  he  was  riding  and 
by  the  careless  manner  in  which  he  was  proceeding  and  acting  at 
the  time  of  the  accident. 

The  cause  was  tried  by  a  jury  and  resulted  in  a  verdict  and  judg- 
ment for  plaintiff  for  $3500.  The  appellant's  motion  for  new  trial 
having  been  overruled  it  perfected  an  appeal. 

Error  is  assigned  to  the  fourth  paragraph  of  the  court's  charge, 
as  follows:  "The  undisputed  evidence  in  this  case  shows  that  plain- 
tiff, H.  A.  HoUan,  was  camped  on  or  near  defendant's  right  of  way 
in  company  with  other  campers  who  were  engaged  in  doing  work  on 
and  along  defendant's  right  of  way  on  August    23,  1906.     That  the 
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town  of  Cale  was  Bomething  like  a  mile  away  from  said  camp- 
ground and  on  the  opposite  side  of  defendant's  railway.  If  you 
believe  from  the  evidence  that  on  the  occasion  in  question,  namely, 
the  2dd  day  of  August,  1906,  there  was  a  roadway  that  crossed 
defendant's  right  of  way  under  a  bridge  or  trestle  of  defendant's 
right  of  way  in  the  vicinity  where  plaintiflf  was  camped,  and  if  you 
further  believe  from  the  evidence  that  said  roadway,  if  you  find 
there  was  such  a  roadway,  had  theretofore  been  commonly  and  habit- 
ually used  for  travel  by  the  publie  with  the  knowledge  and  acqui- 
escence of  the  defendant;  and  if  you  further  believe  from  the  evi- 
dence that  the  defendant  had  on  said  day  hoisted  some  timbers  on 
and  near  said  trestle  or  bridge  and  in  and  near  said  roadbed,  if  any 
such  roadbed  you  find  there  was,  and  you  further  believe  from  the 
evidence  that  said  timbers  were  sustained  by  props  or  guy  ropes, 
and  that  such  props  or  guy  ropes  were  placed  near  and  across  said 
road,  if  any  there  was  that  crossed  under  said  bridge  or  trestle, 
and  that  they  were  so  left  when  those  doing  said  work  on  the  after- 
noon of  the  said  23d  day  of  August,  1906,  ceased  their  work;  and 
if  you  further  believe  from  the  evidence  that  after  dark  on  said 
day  plaintiff  undertook  to  ride  on  horseback  from  the  said  town  of 
Cde  to  his  camp,  and  if  you  further  believe  .from  the  evidence  that 
as  he  was  crossing  under  said  bridge  or  trestle  in  said  roadway,  if 
you  find  there  was  such  roadway,  the  horse  on  which  plaintiflf  was 
riding  became  entangled  or  ran  against  the  said  guy  rope  or  prop 
holding  said  timbers,  and  thereby  caused  a  piece  of  timber  to  faU 
from  said  bridge  or  trestle  and  inflict  upon  plaintiflE  the  injuries 
complained  of  in  his  petition,  and  if  you  further  believe  from  the 
evidence  that  the  defendant  in  leaving  said  timbers  and  said  guy 
ropes  in  the  manner  in  which  you  find  from  the  evidence  it  did 
leave  the  same,  was  guilty  of  negligence  and  that  such  negligence,  if 
any,  was  the  proximate  cause  of  plaintiflPs  injury,  if  any,  you  will 
find  for  plaintiflf,  and  assess  his  damages  as  hereinafter  directed, 
unless  you  should  find  for  defendant  under,  other  instructions  given 
you."  It  is  urged  against  this  charge  that  there  was  not  sufl&cient 
evidence  to  warrant  a  submission  to  the  jury  of  the  issue  as  to 
whether  the  road  involved  in  this  case  was  a  public  highway. 

The  railroad  where  appellee  was  injured  runs  north  and  south, 
and  is  constructed  on  a  dump.  At  the  end  of  the  dump  there  is  a 
trestle  or  bridge  over  a  roadway  commonly,  and  has  been  for  many 
years,  used  by  the  public  with  the  knowledge  and  acquiescence  of 
appellant.  The  appellee  and  about  twenty-five  or  thirty  others  were 
camped  near  the  right  of  way  and  on  the  east  side  thereof.  The 
right  of  way  is  fenced  up  to  the  end  of  this  bridge  or  trestle,  at 
which  point  the  fence  turns  in  to  the  end  of  the  dump.  The  town 
of  Cale  is  west,  or  a  little  north  of  west,  of  this  trestle  or  bridge 
about  one  mile.  The  appellee  on  the  23d  of  August,  1906,  was 
working  for  Patton  &  Gibson,  driving  a  team  attached  to  a  wheel 
scraper.  The  regular  time  for  quitting  work  is  six  o'clock  p.  m. 
Appellee  quit  work  about  a  half  hour  before  the  usual  quitting  time. 
His  wife  was  sick,  and  about  7  o'clock  he  started  to  Cale  to  get 
her  some  medicine.    He  left  Cale  about  8  o'clock  on  his  return.     He 
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was  on  horseback  and  the  night  was  dark  and  cloudy.  He  traveled 
the  nsual  way,  and  over  a  roadway  from  Cale  leading  by  his  camp, 
and  upon  reaching  the  trestle  or  bridge  he  crossed  under  the  same 
to  the  east  side  thereof,  when  his  horse  ran  into  a  guy  rope  stretched 
across  the  roadway,  and  a  timber  12x12  and  18  or  20  feet  long 
fell  and  struck  him  on  his  left  leg,  breaking  it  about  three  inches 
above  the  ankle,  and  at  the  ankle.  This  timber  had  been  left  by  the 
bridge  gang  of  appellant,  suspended  perpendicularly  over  the  road- 
way, anchored  by  three  guy  ropes,  one  of  which  extended  across  the 
roadway.  The  plaintiff  had  no  knowledge  that  the  timber  had  been 
left  in  this  position.  There  is  evidence  that  this  roadway  had  been 
regularly  traveled  by  the  public  for  over  ten  years  at  the  time  of 
the  trial,  January  26,  1907,  with  the  knowledge  of  appellant.  The 
people  in  the  camp  on  the  east  side  of  the  railroad  have  used  this 
roadway  commonly  and  habitually  with  the  knowledge  and  acquies- 
cence of  appellant  since  they  have  been  camped  there,  some  two  or 
three  months  prior  to  the  injury  to  appellee. 

The  court  did  not  submit  the  issue  to  the  jury  as  to  whether  the 
road  was  a  public  highway.  The  evidence  fairly  warranted  the  court 
in  submitting  to  the  jury  the  issue  as  to  whetlier  or  not  the  road 
under  the  bridge  had  been  commonly  and  habitually  used  for  travel 
by  the  public  with  the  knowledge  and  acquiescence  of  appellant.  Mis- 
souri Pac.  Ry.  V.  Bridges,  74  Texas,  520;  Dublin  v.  Taylor,  B.  & 
H.  Ry.,  92  Texas,  539;  Texas  &  Pac.  Ry.  v.  Kaufman  Co.,  17  Texas 
Civ,  App.,  251;  Texas  &  Pac.  Ry.  v.  McManus,  15  Texas  Civ.  App., 
122;  Missouri  Pac.  Ry.  v.  Lee,  70  Texas,  499. 

The  second  assignment  of  error  complains  of  the  court's  action  in 
refusing  to  give  requested  charge  No.  3,  as  follows :  "In  this  case 
you  are  instructed  that  no  duty  rested  upon  the  defendant  to  pre- 
pare and  maintain  a  safe  way  for  the  passage  of  plaintiff  or  of  the 
public  under  its  bridge,  and  that  the  plaintiff  or  any  member  of  the 
public  passing  thereunder  took  the  risk  of  their  act  in  so  doing, 
with  all  the  accompanying  dangers.''  This  charge  does  not  announce 
a  correct  proposition  of  law  and  it  was  not  error  to  refuse  it.  If  the 
road  under  the  trestle  was  commonly  used  by  the  public,  and  the 
fact  was  known  to  appellant,  or  could  have  been  known  by  the  use 
of  ordinary  care,  it  owed  a  duty  to  a  person  using  said  roadway, 
regardless  of  whether  it  was  a  public  highway  laid  out  as  such  by 
the  authorities  of  the  county,  or  only  a  roadway  commonly  and 
habitually  used  by  the  public  with  the  knowledge  and  acquiescence 
of  the  appellant. 

Error  is  assigned  to  the  refusal  of  appellant's  special  charge  No.  5 
as  follows:  "If  you  believe  from  the  evidence  in  this  case  that  the 
defendant  gave  to  the  public  or  to  the  plaintiff  and  his  co-laborers 
a  right  to  travel  under  its  bridge,  as  plaintiff  was  doing  at  the  time 
he  was  injured,  by  mere  permission  or  sufferance,  then  you  are  in- 
structed that  the  plaintiff  was  a  licensee  and  took  the  premises  as 
he  found  them,  and  is  (not)  entitled  to  recover  in  this  case,  al- 
though you  may  believe  that  a  person  of  ordinary  care  would  not  have 
left  the  timber  in  the  position  it  was  immediately  prior  to  the  acci- 
dent."    There  was  no  error  in  refusing  this  charge.     The  question 
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oif  license  is  not  raised  by  the  pleadings  or  evidence.  This  charge, 
if  given,  would  relieve  appellant  of  all  duty  to  a  licensee  and  in  this 
respect  it  does  not  announce  a  correct  proposition  of  law.  Appellee, 
at  the  time  he  was  injured,  was  more  than  a  licensee.  Taylor,  B.  & 
H.  By.  Co.  V.  Warner,  88  Texas,  648.  He  was  traveling  a  road  com- 
monly and  habitually  used  by  the  public  with  the  knowledge  and 
acquiescence  of  appellant,  and  appellant  at  the  time  owed  him  the 
duty  of  ordinary  care. 

For  the  same  reason  it  was  not  error  to  refuse  appellant's  special 
charge  No.  6,  reading:  **If  you  believe  from  the  evidence  in  this 
case  that  the  plaintiff  was  in  the  employ  of  Patton  &  Gibson,  and 
not  in  the  employ  of  the  defendant,  and  that  the  defendant  gave 
to  the  public  or  to  the  plaintiff  and  his  co-laborers  a  right  to  travel 
under  its  bridge,  as  plaintiff  was  doing  at  the  time  he  was  injured, 
by  mere  permission  or  sufferance,  then  you  are  instructed  that  the 
plaintiff  was  a  licensee  and  took  the  premises  as  he  found  them,  and 
is  not  entitled  to  a.  recovery  in  this  case,  although  you  "may  believe 
that  a  person  of  ordinary  care  would  not  have  left  the  timber  in 
the  condition  it  was  immediately  prior  to  the  accident.'* 

Error  is  assigned  to  the  court's  refusal  of  appellant's  special  charge 
No.  7,  as  follows:  "If  you  believe  from  the  evidence  in  this  case 
that  the  plaintiff  was  in  the  employ  of  Patten  &  Gibson,  and  not  in 
the  employ  of  the  defendant,  and  that  the  defendant  did  not  give  to 
Patton  &  Gibson  or  to  the  plaintiff  or  his  co-laborers  employed  by 
Patton  &  Gibson  permission  to  use  its  right  of  way  under  the  bridge, 
you  will  return  a  verdict  for  the  defendant."  Our  remarks  in  dis- 
posing of  the  first  assignment  are  applicable  to  this  assignment  and 
dispose  of  the  same  adversely  to  appellant. 

Upon  the  trial,  and  during  the  examination  of  Dr.  Keller,  the  fol- 
lowing question  was  propounded  to  him  by  appellee:  "I  will  ask 
you  of  your  own  knowledge  how  roads  are  opened,  worked  and  kept 
in  order  in  the  Territory?"  The  question  was  objected  to  by  de- 
fendant, as  an  opinion  and  conclusion  and  hearsay.  The  objection 
was  overruled  and  the  witness  answered,  *^hy,  they  are  worked  by 
the  citizens ;  they  are  not  worked  by  taxation  or  anything  of  that 
kind;  donations  of  labor  I  suppose."  The  witness  was  not  testifying 
to  an  opinion,  but  to  his  own  knowledge  of  the  way  roads  are  actually 
worked  in  the  Indian  Territory,  and  the  testimony  was  proper  to 
show  the  character  of  roads  in  the  Territory. 

The  seventh  assignment  complains  of  the  court's  action  in  refus- 
ing to  give  to  the  jury  appellant's  special  charge  No.  2,  as  follows: 
"If  you  believe  from  the  evidence  in  this  case  that  the  plaintiff  at 
the  time  of  his  injury  was  in  the  employ  of  the  defendant  you  will 
return  a  verdict  for  the  defendant."  The  appellant  presents  the 
proposition  that  the  common  law  rule  of  the  fellow  servant's  doc- 
trine applied  in  the  Indian  Territory  at  the  time  of  the  happening 
of  this  accident  and  of  the  trial  of  this  cause,  and  the  timber  and 
ropes  causing  appellee's  injuries  having  been  placed  and  left  in  the 
position  they  were  in  by  servants  of  appellant,  who  were  working  on 
.  and  about  the  bridge,  appellee  had  no  right  of  recovery  if  he  was 
an  employe  of  appellant  at  the  time  of  the  accident. 
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The  evidence  sliows  that  the  appellee  was  working  for  Patton  & 
Gibson.  There  is  no  evidence  that  he  was  working  for  the  appellant. 
He  was  employed  in  driving  a  team  excavating  on  appellant's  right 
of  way.  He  was  not  a  member  of  appellant's  bridge  gang.  At 
the  time  he  was  injured  he  was  not  engaged  in  the  employment  of 
Patton  &  Gibson  or  the  railway,  but  was  a  traveler  engaged  in  his 
own  business,  carrying  medicine  from  the  town  of  Cale  to  his  camp 
for  his  sick  wife.  The  question  of  fellow  servant  was  not  in  the 
ease.  LaBatt,  Mas.  &  Ser.,  sec.  624,  p.  1832,  note  13,  and  authori- 
ties cited  therein;  St.  Louis,  A.  &  T.  Ey.  v.  Welch,  72  Texas,  302; 
4  Thomp.  Xeg.,  sec.  4990. 

The  action  of  the  trial  court  in  refusing  to  give  appellant's  re- 
quested charges  Nos.  8,  9,  and  10  is  assigned  as  error.  These  charges 
are  as  follows: 

8.  '^If  you  believe  from  the  evidence  in  this  case,  that  plaintiff  at 
the  time  of  his  injury  was  in  the  employ  of  the  defendant  and  was 
engaged  in  an  act  incidental  to  his  services  with  defendant,  you  will 
return  a  verdict  for  tl^e  defendant.'^ 

9.  ''If  you  believe  from  the  evidence  in  this  case  that  the  plaintiff 
was  in  the  employ  of  the  defendant  at  the  time  of  his  injuries  and 
engaged  in  an  act  incident  to  such  service,  and  that  some  servant 
of  defendant  was  guilty  of  negligence  which  produced  the  plaintiff's 
iiiju^jy  then  you  are  instructed  that  the  burden  rested  upon  the 
plaintUF  to  show  that  the  servant  or  servants  of  defendant  whose 
negligence  caused  his  injury  were  not  his  fellow  servants,  and  if 
you  believe  that  this  is  not  shown  by  a  preponderance  of  the  evidence, 
you  will  return  a  verdict  for  the  defendant." 

10.  "If  you  believe  from  the  evidence  that  at  the  time  plaintiff 
was  injured  he,  in  connection  with  others,  was  engaged  in  working 
for  defendant,  and  you  further  believe  that  plaintiff  received  his 
injuries,  if  any,  by  reason  of  the  negligent  conduct  of  other  persons 
who  were  at  the  same  time  and  place  working  for  defendant  with 
plaintiff  and  others,  then  you  are  instructed  to  return  a  verdict  for 
defendant." 

We  hold  that  there  was  no  error  in  refusing  either  of  these  charges. 
The  uncontro verted  evidence  shows  that  at  the  time  appellee  was 
hurt  he  was  not  engaged  in  any  act  incident  to  his  service  with  the 
appellant,  or  any  other  person,  but  was  engaged  in  obtaining  medi- 
cine for  a  sick  wife  after  working  hours,  when  he  was  not  subject 
to  the  orders  of  anyone. 

The  eleventh  assignment  assails  the  action  of  the  trial  court  in 
overruling  defendant's  x)etition  for  a  removal  of  this  cause  to  the 
Circuit  Court  of  the  United  States  for  the  Eastern  District  of 
Texas,  upon  the  grounds  stated  in  said  petition  for  removal.  A 
sufiBcient  bond  for  removal  was  filed  by  the  defendant.  The  appli- 
cation for  removal  was  based  upon  the  allegation  that  the  injury  to 
appellee  was  inflicted  in  the  Indian  Territory,  and  that  appellant's 
liability  is  governed  by  a  proper  construction  of  a  law  enacted  by 
the  Congress  of  the  United  States  on  the  2d  day  of  May,  1890, 
entitled  "An  Act  to  Provide  a  Temporary  Government  for  the  Ter- 
ritory of  Oklahoma,  to  Enlarge  the  Jurisdiction  of  the  United  States 
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Court  in  the  Indian  Territory,  and  for  Other  Purposes/'  Chapter  182, 
page  81,  Acts  5l8t  Congress,  puts  in  force  in  the  Indian  Territory 
ceitain  statute  laws  of  Arkansas  contained  in  Mansfield  Digest,  and 
among  others,  chapter  20,  section  566,  which  provides:  "The  common 
law  of  England,  so  far  as  the  same  is  applicable  and  of  a  general 
nature  and  all  statutes  of  the  British  Parliament  in  aid  of  or  to 
supply  the  defects  of  the  common  law  made  prior  to  the  fourth  year 
of  James  the  First  (that  are  applicable  to  our  own  form  of  govern- 
ment), of  a  general  nature  and  not  local  to  that  kingdom,  and  not 
inconsistent  with  the  Constitution  and  laws  of  this  State,  shall  be 
the  rule  or  decision  in  this  State  unless  altered  or  repealed  by  the 
General  Assembly  of  this  State."  The  court  overruled  the  applica- 
tion for  removal.  It  is  contended  that  the  determination  of  the 
rights  of  the  parties  to  this  suit  involves  a  construction  of  a  Federal 
statute.  To  authorize  a  State  court  to  remove  a  cause  to  the  Circuit 
Court  of  the  United  States  on  the  ground  that  a  Federal  question 
is  involved,  it  must  be  shown  that  the  construction  of  a  Federal 
statute  is  necessary  to  the  determination  of  the  rights  of  the  par- 
ties, and  that  tlie  party  seeking  a  removal  has  a  substantial  defense 
thereunder.  McKee  v.  Coffin,  66  Texas,  307;  Henderson  v.  Cabell, 
83  Texas,  546;  Blackburn  v.  Portland,  etc.,  Co.,  175  U.  S.,  571. 
This  must  appear  from  the  case  as  made  by  plaintiff's  petition. 
Oregon,  etc.,  Ey.  Co.  v.  Skottowe,  162  U.  S.,  490;  Mountain  View 
Mining  Co.  v.  McFadden,  180  U.  S.,  535.  The  plaintiff's  petition 
setting  up  his  cause  of  action  does  not  show  that  the  construction 
of  a  Federal  statute  is  necessary  to  the  determination  of  the  rights 
of  the  parties  to  this  case.  The  cause  of  action  arose  under  the 
statute  of  Arkansas,  and  not  under  the  Act  of  Congress,  putting 
that  statute  in  force  in  the  Indian  Territory.  The  court  properly 
overruled  the  application  for  removal. 

The  evidence  fairly  supported  the  verdict.  The  verdict  embraces 
a  finding  that  the  defendant  was  negligent  in  leaving  the  heavy 
timber  suspended  over  the  roadway  by  a  guy  rope  anchored  across 
the  road,  and  that  plaintiff's  injuries  were  the  result  of  such  negli- 
gence, and  that  he  has  sustained  damage  in  the  amount  of  the 
verdict  and  judgment;  that  plaintiff  himself  was  free  from  negli- 
gence.    The  judgment  is  affirmed. 

.  Affirmed. 

Writ  of  error  refused. 


A.  F.  Lucas  v.  W.  C.  Patton. 

Decided  February  3,  1908. 

1.— Contract  for  Specific  Performance— Venue. 

A  suit  for  the  specific  performance  of  a  contract  for  the  sale  of  land 
is  not  a  suit  for  the  recovery  of  land  or  damages  thereto,  and  hence  must  be 
brought  in  the  county  of  defendant's  residence. 

2. — ^Hon-resident — ^Appearance — Jurisdiction. 

In  a  suit  for  the  specific  performance  of  a  contract  for  the  sale  of  land, 
by  a  resident  of  this  State  against  a  non-resident,  the  appearance  of  the  de- 
fendant, though  only  for  the  purpose  of  pleading  in  limine  to  the  jurisdiction 
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of  the  court,  giyea  the  court  jurisdiction  over  his  person  for  the  purpose  of 
rendering  judgment  against  him. 

8. — Contraot — Sale  of  Land — Speciilo  Performance— ETldenoe. 

The  language  "I  may  be  willing  to  take  $1,000  *  *  *  and  if  you  are  will- 
ing to  pay  this  price  let  me  know  and  I  will  write  you  acceptance  of  the  deal/' 
contained  in  a  letter  written  by  the  owner  of  land  to  a  prospective  purchaser, 
was  not  such  a  proposition  as,  if  accepted,  could  be  enforced  in  a  suit  for 
specific  performance,  when  viewed  in  the  light  of  all  the  correspondence,  in  evi- 
dence. 

Appeal  from  the  60th  District  Court,  Jeflferson  County.  Tried 
below  before  Hon.  L.  B.  Hightower,  Jr. 

Oreers  &  Nail,  for  appellant. — Lucas  being  a  resident  of  and 
served  in  the  city  of  Washington,  D.  C,  and  not  within  the  State 
of  Texas,  and  this  being  a  suit  in  personam,  and  not  in  rem,  the 
court  had  no  jurisdiction  over  the  person  of  defendant  and  erred  in 
60  holding.  Bieing  without  jurisdiction  over  the  person  of  defendant, 
it  was  further  error  to  refuse  to  dismiss  the  suit.  Miller  v.  Rusk, 
17  Texas,  170;  Cavin  v.  Hill,  83  Texas,  73;  Hearst  v.  Kuykendall, 
16  Texas,  327;  Pennoyer  v.  Neflf,  95  U.  S.,  714;  S.  C.  Book  24,  L. 
ed.,  p.  565 ;  Lutcher  v.  Allen,  43  Texas  Civ.  App.,  102 ;  Jones  Lumber 
Co.  v.  Rhoades,  17  Texas  Civ.  App.,  665. 

The  court  erred  in  holding  the  letters  interchanged  between  the 
parties  made  a  binding  contract  to  convey  the  land,  in  that:  (1) 
The  same  was  without  consideration  and  constituted  a  nudum  pactum 
agreement;  (2)  Such  letters  do  not  constitute  an  unqualified  and 
unconditional  contract  to  convey  on  the  part  of  defendant,  nor  an 
unconditional  and  unqualified  agreement  to  accept  a  conveyance  on 
the  part  of  the  defendant;  and  (3)  In  that  plaintiif  makes  no  tender 
or  offer  of  tender  of  the  money  to  defendant.  Sullivan  v.  Zanderson, 
42  S.  W.  Rep.,  1027;  Foster  v.  N.  Y.  Land  Co.,  22  S.  W.  Rep.,  260; 
Beers- V.  Mackin  (U.  S.  Sup.  Ct.),  Bk.  36  L.  Co.  ed.,  843;  1  War- 
ville  on  Vendors,  sec.  125. 

Upon  our  proposition  that  the  language  of  defendant's  letter  of 
December  13,  1905,  showed  no  present  intention  to  convey  and 
therefore  reserved  title  in  himself,  we  beg  to  cite  the  foUowing  as 
the  nearest  in  point  of  any  Texas  cases  we  can  find,  to  ^fit:  Foster 
v.  X.  Y.  Land  Co.,  etc.,  22  S.  W.  Rep.,  260;  Patton  v.  Rucker,  29 
Texas,  411;  Sullivan  v.  Zanderson,  42  S.  W.  Rep.,  1027. 

No  brief  for  appellee. 

McMEAXS,  Associate  Justice. — Appellee,  W.  C.  Patton,  plain- 
tiif below,  sued  the  appellant,  A.  F.  Lucas,  defendant  below,  in  the 
District  Court  of  Jefferson  County,  for  specific  performance  of  a 
contract  to   convey  certain  land   situated   in   Galveston   County. 

This  is  an  ''agreed"  case  under  the  statutes,  the  agreement  being 
as  follows: 

"First.  That  A.  F.  Lucas  owned  a  good  and  sufficient  title  in 
and  to  111/4  acres  of  land  in  Galveston  County,  Texas,  and  more 
particularly  described  as  follows: 
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"All  that  certain  tract  or  parcel  of  land  lying  and  being  situated 
in  Galveston  County,  Texas,  on  Bolivar  Peninsula,  being  a  part  of 
the  Martin  Dunman  and  part  of  the  200  acre  tract  deeded  to  Louis 
Cronea  out  of  the  Sarah  Beires  No.  (1)  One  and  No.  (2)  Two  Divi- 
sion of  land,  containing  eleven  acres  of  land  or  eleven  and  one-quarter 
acres  of  land  out  of  what  is  known  as  the  James  Cronea  and  Elizabeth 
Cronea  tract  of  land  and  being  the  same  land  conveyed  to  Albert 
Bellar  and  wife  by  James  and  Elizabeth  Cronea  on  January  14,  1891, 
by  deed  duly  recorded  in  vol.  87,  pp.  440  and  441  thereof  of  the 
deed  records  of  Galveston  County,  and  thereafter  conveyed  by  said 
A.  Bellar  and  wife  to  George  E.  Smith. 

"And  said  Lucas  still  owns  the  land  unless  the  letters  hereinafter 
copied,  together  with  the  tender  and  deposit  in  court  by  plaintiff 
of  One  Thousand  Dollars  constitute  a  contract  suflScient  for  plaintiff 
to  maintain  this  suit  for  and  have  a  decree  of  specific  performance, 
subject  to  the  question  as  to  whether  the  court  has  the  jurisdiction 
and  power  over  the  persons  and  subject  matter  to  decree  specific 
performance,  formal  pleas  and  demurrers  to  the  jurisdiction  being 
agreed  to  be  considered  without  the  iiecessity  of  reducing  them  to 
writing. 

"Second.  On  the  question  of  jurisdiction  it  is  admitted:  Plain- 
tiff is  a  resident  of  Jefferson  County,  Texas;  that  defendant  is  a 
resident  of  Washington,  District  of  Columbia,  IT.  S.  A.;  that  the 
land  is  situated  in  Galveston  County;  and  that  the  defendant  has 
been  served  to  appear  herein,  by  personal  service  in  the  city  of 
Washington,  D.  C,  under  1  Sayles^  Texas  Civil  Statutes,  arts.  1230 
to  1234,  both  inclusive. 

"Third.  The  following  are  the  letters  interchanged  between  the 
plaintiff  and  defendant,  and,  if  a  contract,  they  constitute  all  the 
contract  there  is  between  the  parties,  to  wit: 

"Beaumont,  December  5,   1905. 
"Mr.  A.  P.  Lucas, 
"Washington,  D.  C. 

"Dear  Sir — I  am  still  tugging  away  at  High  Island,  and  every 
time  I  get  a  little  money  I  buy  some  land  there.  Everyone  has  began 
to  call  me  a  crank  about  it,  and  you  know  I  was  before  you  left. 
Carroll  is  still  hammering  at  his  well..  You  have  a  piece  of  land  I 
would  like  to  have  and  will  give  you  $65  per  acre  for  it — if  you 
want  to  sell — if  you  accept  my  offer  send  deed  to  some  bank  here 
and  notify  me  and  I  will  take  it  out — if  not,  there  is  no  harm  done. 
Wishing  you  success  through  life,  I  am, 

"Yours  respectfully, 

"Wm.  C.  Patton." 

'TVashington,  D.  C.  13th  December,  1905. 
"Mr.  Wm.  C.  Patton, 
"534  Harriet  St., 

"Beaumont,  Texas. 
"Dear  Sir — I  received  your  favor  of  the  5th  inst.,  and  note  that 
you  would  like  to  acquire  my  ll^i  acres  in  High  Island,  and  that 
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you  was  willing  to  pay  at  the  rate  of  $65  per  acre.  I  paid  that  price 
myself,  and  have  held  it  for  five  years  and  over,  because  I  believe 
firmly  that  it  some  time  will  make  that  many  times  the  value  you 
place  on  it.  I  do  not  know  what  developments  are  being  made 
there,  but  if  I  had  the  time  I  am  confident  that  I  would  make  a 
big  showing  in  that  locality. 

"In  reply  beg  to  say  that  I  may  be  willing  to  take  $1,000  for  the 
tract  of  land  in  question,  and  if  you  are  willing  to  pay  this  price 
please  let  me  know  and  I  will  write  you  my  acceptance  of  the  deal. 

"Awaiting  your  reply,  I  am  yours  very  truly, 

"A.  F.  Lucas.'* 

"Beaumont,    Texas,    December    19,    1905. 
"Capt.   A.  F.  Lucas, 

«1406-16th,  Washington,  D.  C. 

*T)ear  Sir — Yours  of  the  13th  inst.  to  hand  and  noted.  In  reply 
will  say  I  was  sorry  not  to  get  the  land  at  the  price  I  offered.  Guidry 
had  13-71  acres  at  the  price  you  want  and  I  didn't  care  to  give  it 
and  it  is  now  bought  by  a  man  by  the  name  of  W.  D.  Gordon — he 
gave  $12.00  for  the  13-74  acres  he  bought  at  my  place  and 
fiollover  and  wanted  a  piece  here — so  now  I  suppose  I  will  be  forced 
to  pay  that  price  for  yours,  but  it  is  more  than  I  would  pay,  but 
I  want  the  land  and  will  accept  your  oflfer  of  $1,000.00  for  the  llVi 
acres  of  land;  you  can  draw  on  me  for  that  amount  and  send  to 
First  National  Bank  of  Beaumont,  with  deed  and  I  will  take  it 
up.  There  is  no  development  at  High  Island.  Carroll  has  been 
since  the  first  of  Jime  trying  to  cut  a  water  flow  oflE  in  his  well 
and  has  failed  so  far,  hoping  to  hear  from  you,  I  am 

"Yours  respectfully, 

"Wm.  C.  Patton.'* 
Capt.  A.  F.  Luc^, 
Washington,  D.  C. 

Dear  Sir — On  the  18th  of  December  I  replyed  to  your  letter  dated 
the  13th  of  same  month,  refusing  my  offer  of  $65  per  acre  for  11^/4 
acres  of  land  at  High  Island,  Tex.,  but  saying  in  the  same  letter  if 
I  felt  like  giving  you  $1,000  for  the  11^4  acres  you  would  write 
acceptance  of  the  deal.  I  wrote  you  on  above  date  that  I  would 
accept  your  offer,  giving  you  $1000  for  the  lll^  acres,  and  wrote 
you  to  draw  draft  on  me  for  the  amount  and  mail  to  First  National 
Bank  of  Beaumont  with  attached  deed,  and  I  would  take  it  out. 

"Supposing  my  letter  failed  to  reach  you,  I  write  this  accepting 
your  proposition. 

"With  best  wishes,  I  remain,  "Yours  respectfully, 

"Wm.  C.  Patton.'* 

'TVashington,  D.  C,  13th  January,  1906. 
"Mr.  Wm.  C.  Patton, 
"534  Harriet  St., 

"Beaumont,  Texas. 
"Dear  Sir — Replying  to  your  letter  of  the  6th  inst.,  beg  to  say 
Vol.  XUX,  Civil— «. 
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that  in  my  letter  of  the  13th  ultimo,  I  said  "that  I  may  be  willing 
to  take  $1,000  for  the  land,"  but  after  mature  consideration,  and  in 
view  of  a  possible  oil  strike  in  the  future,  would  say,  that  I  am  not 
willing  to  accept  the  money. 

"You  are  on  the  ground  and  in  far  better  position  than  I  am 
here,  to  judge  of  the  land  value  there,  hence  you  will  recognize  the 
fitness  of  my  remark. 

"Wishing  you  success,  I  am.  Yours  very  truly, 

"A.  P.  Lucas.'' 

"524  Harriet  St.,  Beaumont,  January  19,  1906. 
"Capt.  A.  P.  Lucas, 

"Washington,  D.  C. 

"Dear  Sir — Yours  of  thp  13th  inst.,  to  hand  and  noted,  in  reply 
will  say  that  I  was  very  much  surprised  to  hear  that  you  had  went 
back  on  your  own  proposition.  I  refer  you  to  your  letter  of  the 
13th  of  December,  1905,  in  reply  to  my  letter  of  the  5th,  saying  if 
I  was  willing  to  give  you  $1000  for  the  land  in  question  you  would 
write  acceptance  of  the  deal,  and  was  waiting  my  reply.  I  replied 
to  you  on  the  18th  of  December,  accepting  your  offer  and  wrote 
you  to  draw  on  me  for  that  amount  and  send  to  First  National  Bank, 
Beaumont,  with  attached  deed,  and  I  would  take  it  out.  Supposing 
the  deal  between  us  closed  I  made  my  arrangements  accordingly 
and  will  lose  if  not  closed,  as  I  understand  it  to  be,  so  I  expect  you 
to  comply  with  your  own  proposition.  Expecting  to  hear  from  you 
soon,  and  also  looking  for  deed,  I   remain, 

"Yours  respectfully, 

"Wm.  C.  Patton.'' 

"Plaintiff  has  deposited  in  the  registry  of  this  court  as  tender 
to  plaintiff,  the  sum  of  One  Thousand  Dollars,  which  is  to  remain 
deposited  until  the  final  determination  of  this  cause,  both  in  this 
court  and  in  all  courts  to  which  the  suit  may  be  taken,  whether 
by  appeal,  writ  of  error,  or  otherwise. 

^^Questions  of  Law. — Prom  the  foregoing  facts  the  court  shall  file 
conclusions  of  law  upon  the  questions  of  law  arising  on  such  facts, 
as  follows,  to  wit: 

"First.  The  court  shall  determine  whether  it  had  jurisdiction 
over  the  person  of  the  defendant  upon  which  it  has  power  to  decree 
specific  performance,  and  in  considering  this  question  the  court  shall 
consider  and  treat  the  record  as  though  defendant  had  formally  filed 
written  pleas  to  the  jurisdiction,  negativing  all  the  subdivisions  of 
1  Sayles^  Texas  Civil  Statutes,  art.  1194;  if  the  court  decides  it  has 
jurisdiction  it  shall  file  further  conclusions  as  hereinafter  set  forth; 
but  if  it  decides  it  has  no  jurisdiction,  it  shall  decree  that  suit  be 
dismissed  at  plaintiff's  cost. 

"Second.  The  court  shall  decide  whether  this  suit  was  rightfully 
brought  in  Jefferson  County,  Texas,  as  though  defendant  had  fully 
pleaded  it  was  brought  in  the  wrong  county,  under  Sayles*  Civil 
Statutes,  art.   1265.     If  the  court  decides  it  is  properly  brought  in 
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Jefferson  County,  it  shall  file  other  conclusions  hereinafter  provided 
for;  if  it  decides  it  is  not  properly  brought  in  Jefferson  County,  the 
suits  shall  be  dismissed  at  plaintiff's  cost. 

"Third.  Should  the  court  decide  under  the  two  foregoing  clauses 
it  has  jurisdiction  over  the  subject  matter  and  parties  to  this  suit, 
it  shall  then  conclude,  as  a  matter  of  law,  whether  the  letters  copied 
in  clause  ^Third*  of  the  agreed  facts,  together  with  plaintiff's  tender 
and  deposit  of  the  $1000  constitute  a  contract  for  the  conveyance  of 
the  land.  If  yea,  the  court  shall  enter  its  decree  of  specific  perform- 
ance in  plaintiff's  behalf,  and  after  deducting  all  court  costs  there- 
from, order  the  balance  of  the  One  Thousand  Dollars  on  deposit,  to 
be  paid  to  defendant,  or  his  attorneys  of  record.  If  the  court  holds 
said  letters  and  tender  do  not  constitute  a  contract,  it  shall  decree 
that  plaintiff  take  nothing  by  his  suit,  and  the  defendant  go  hence 
without  day,  and  recover  of  plaintiff  all  costs,  and  that  after  pay- 
ment of  the  court  costs  the  balance  remaining  of  the  $1000  de- 
posited by  plaintiff  shall  be  returned  to  him,  or  his  attorney  of  record. 

"Fifth.  Either  party  against  whom  the  court  may  so  decide,  may 
except  to  the  conclusions  of  law  and  decree  of  the  court,  and  appeal 
or  sue  out  writ  of  error  therefrom,  and  the  decree  shall  note  such 
exceptions  and  notice  of  appeal  and  all  said  questions  herein  agreed 
upon  shall  be  determined  by  any  and  all  Appellate  Courts  to  which 
such  appeal  or  writ  of  error  is  taken. 

"Sixth.  This  agreement  shall  constitute  the  statement  of  the  facts, 
and  the  questions  of  law  to  be  determined,  on  any  and  all  trials  of 
this  case,  whether  by  appeal  or  otherwise,  when  approved  by  the  trial 
court." 

This  agreement  was  signed  by  the  attorneys  for  the  parties  and 
was  approved  and  ordered  filed  by  the  District  Judge.  The  trial 
judge  adopted  the  agreement  as  his  findings  of  fact,  and  concluded 
therefrom,  as  matters  of  law,  in  effect,  that  by  reason  of  the  un- 
disputed facts  in  reference  to  the  residence  of  the  parties,  the  service 
had  upon  defendant,  and  the  nature  of  the  relief  sought,  the  court 
had  jurisdiction  to  entertain  the  cause;  that  as  the  nature  and  pur- 
pose of  the  suit  was,  primarily,  to  adjudicate  between  the  parties 
the  title  to  the  land  in  question,  to  the  extent  of  divesting  the  same 
out  of  the  one  and  vesting  it  in  the  other,  the  proceeding  was  not 
wholly  in  personam,  but  one  quasi  in  rem,  and  that  as  to  a  de- 
fendant residing  without  the  State  the  suit  could  be  maintained  in 
the  county  in  Texas  of  plaintiff's  residence;  that  the  correspondence 
between  the  parties  set  out  in  the  agreement  constituted  a  contract 
between  them  mutually  binding  upon  them  for  the  sale  and  pur- 
chase of  the  land.  Accordingly  judgment  was  entered  decreeing 
specific  performance  of  the  contract,  and  directing  that  the  $1000 
deposited  by  appellee  in  the  registry  of  the  court  as  the  agreed  pur- 
chase price  of  the  land  be  delivered  to  appellant  after  the  cost  of  the 
proceeding  should  be  deducted  therefrom. 

By  his  first  assignment  of  error  appellant  complains  that  the 
court,  under  the  agreed  statement  of  facts,  erred  in  the  conclusion 
of  law  that  it  had  jurisdiction  over  the  person  of  defendant  to  re- 
quire him  to  specifically  perform  the  alleged  contract  for  the  con- 
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veyance  of  the  land,  in  that:  (1)  The  suit  being  for  specific  per- 
formance of  an  alleged  contract  to  convey  land,  and  not  for  the 
land  itself,  was  a  suit  in  personam  and  not  in  rem.  (2)  Being 
a  suit  in  personam  and  not  in  rem,  and  the  defendant  being  a  resi- 
dent of  the  District  of  Columbia,  and  beyond  the  jurisdiction  of 
the  court,  he  could  not,  by  service  upon  him  in  his  domicile,  be  required 
to  appear  and  defend  such  suit  in  the  District  Court  of  Jefferson 
County,  Texas. 

By  his  proposition  following  the  assignment  appellant  urges  that, 
being  a  resident  of  and  having  been  served  in  the  city  of  Wash- 
ington, D.  C,  and  not  within  the  State  of  Texas,  and  this  being  a 
suit  in  personam/and  not  in  rem^  the  court  had  no  jurisdiction  over 
the  person  of  defendant  and  erred  in  so  holding;  that,  being  with- 
out jurisdiction  over  the  person  of  defendant,  it  was  further  error 
to  refuse  to  dismiss  the  suit. 

At  the  very  threshold  of  our  investigations  we  are  confronted 
with  the  inquiry,  is  a  suit,  having  for  its  purpose  the  enforcement 
of  a  contract  to  convey  land  a  proceeding  in  personam  or  is  it  a  suit 
in  rem?  This  question  seems  to  be  answered  by  the  adjudications 
in  this  State.  The  case  of  Miller  v.  Rusk,  17  Texas,  170,  like  the 
case  under  investigation,  was  a  suit  for  specific  performance,  the 
difference  between  the  two  being  that  in  that  case  one  citizen  of 
Texas  sued  another  citizen  of  this  State  in  the  county  in  this  State 
of  plaintiff's  residence;  whereas  in  this  case  a  citizen  of  Texas  sues 
a  nonresident  of  the  State,  in  the  county  of  plaintiff's  residence.  In 
tlie  case  cited  the  defendant  claimed  the  right  to  be  sued  in  his 
domicile,  and  the  court,  speaking  through  Judge  Wheeler,  says: 

"It  is  the  right  of  the  defendant  to  be  sued  in  the  county  of  his 
residence,  subject  only  to  exceptions  enumerated  in  the  statute.  (Hart. 
Dig.,  art.  667.)  The  exception  which  is  relied  on  to  take  the  present 
case  out  of  tlie  operation  of  the  general  rule  is  the  last  in  the 
enumeration  of  exceptions  in  the  statute,  and  is  thus  expressed:  'In 
case  where  the  recovery  of  land,  or  damages  thereto,  is  the  object 
of  the  suit,  in  which  cases  suit  must  be  instituted  where  the  land  or 
a  part  thereof  is  situated.'  Is  the  present  case  within  the  exception? 
We  think  clearly  not.  It  is  not  a  suit,  the  'object'  of  which  is  *the 
recovery  of  land,  or  damages  thereto.'  But  it  is  a  suit  to  compel 
the  specific  execution  of  a  contract  to  convey,  or  make  title  to  land, 
without  reference  to  the  possession  or  injury  to  the  possession  or 
estate.  By  the  decree  for  title  or  the  execution  of  a  valid  legal  con- 
veyance the  sole  object  of  the  suit  will  have  been  consummated.  It 
looks  to  nothing  beyond  the  specific  performance  of  a  contract  to 
make  title;  and  manifestly  has  not,  for  its  object,  either  the  recovery 
of  land  or  damages  thereto. 

"The  'recovery  of  land'  manifestly  has  reference  to  the  posses- 
sion; and  'damages  thereto'  as  manifestly  has  reference  to  an  injury 
to  the  possession,  or  to  the  freehold  or  estate;  and  not,  as  the  argu- 
ment of  the  appellant  assumes,  damages  for  the  breach  of  the  con- 
tract to  make  title.  Where  the  latter  is  the  object  the  suit  is  merely 
personal;  the  recovery  in  personam,  fixing  only  the  personal  liability 
of  the  party  contracting,  not  affecting  the  right  of  property  or  pos- 
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session  of  the  land  contracted  to  be  conveyed,  and  must  be  brought 
in  the  county  of  the  defendant's  residence.  So  in  the  present  case,  a 
decree  would  operate  only  a  conveyance  of  the  legal  title,  and  should 
be  binding  upon  the  defendant  personally  to  the  extent  of  the  obli- 
gation of  his  contract.  It  would  noi;  affect  the  possession  of  the 
land.  And  in  the  case  supposed  by  counsel,  of  the  inability  of  the 
defendant  to  make  title,  and  a  subsequent  recovery  in  damages,  it 
would  not  be  for  damages  to  land  in  any  sense,  but  damages  for  the 
breach  of  contract;  and  there  would  be  the  same  necessity  to  sue 
in  the  county  of  defendant's  residence  as  in  any  other  case  of  a 
suit  for  the  breach  of  contract.  Where  the  suit  is  upon  the  contract, 
whether  it  be  to  compel  the  specific  performance  of  it  or  to  recover 
damages  for  its  breach,  it  is  not  a  suit  for  the  ^recovery  of  land  or 
damages  thereto,'  and  consequently  is  not  within  the  exception  and 
rule  of  the  statute,  which  requires  the  suit  to  be  brought  within  the 
county  where  the  land  lies,  though  it  is  not  the  county  of  the  de- 
fendant's residejice. 

"It  is  not  perceived  that  there  is  really  any  more  foundation  in 
the  principle,  for  holding  that  the  case  is  within  the  exception  and 
that  suit  must  be  brought  in  the  county  where  the  land  lies,  where 
it  is  for  the  specific  performance,  than  where  it  is  for  the  rescission 
of  a  contract  for  the  sale  of  land;  and  in  the  latter  case  we  have 
heretofore  decided  that  it  is  not  within  the  exception.  (Morris  v. 
Runnels,  12  Texas,  175.)  In  an  analogous  case,  lately  decided  at 
Galveston,  the  same  opinion  was  maintained  as  to  the  scope  and 
extent  of  the  exception.  (Hearst  v.  Kuykendall,  16  Texas,  327.) 
The  court  did  not  err  in  sustaining  the  plea  to  the  jurisdiction,  and 
the  judgment  is  aflfirmed." 

So  far  as  we  have  been  able  to  ascertain,  this  case  has  never  been 
overruled  or  modified,  and  is  the  law  in  this  State  today,  thus  mak- 
ing the  present  suit  an  action  in  personam,  and  not  in  rem,  Hearst 
V.  Kuykendall,  16  Texas,  327;  Cavin  v.  Hill,  83  Texas,  73.  This 
being  true,  did  the  court  err  in  not  dismissing  the  suit?  It  will 
be  noted  by  the  agreement  it  was  provided  that,  "The  court  shall 
determine  whether  it  has  jurisdiction  over  the  person  of  the  de- 
fendant upon  which  it  has  power  to  decree  specific  performance,  and 
in  considering  this  question  the  court  shall  consider  and  treat  the 
record  as  though  defendant  had  formally  filed  written  pleas  to  the 
jurisdiction,  negativing  all  the  subdivisions  of  1  Sayles'  Texas  Civil 
Statutes,  art.  1194.  .  .  .  This  agreement  shall  constitute  the 
statement  of  facts  and  questions  of  law  to  be  determined  on  any  and 
all  trials  of  this  cause,  whether  by  appeal  or  otherwise.     .     .     ." 

Giving  full  force  and  effect  to  the  agreement,  we  must  treat  the 
questions  raised  by  the  assignment  as  if  the  formal  plea  to  the  juris- 
diction of  the  court  over  the  person  of  defendant  had  been  filed  in 
the  court  below.  The  suit  being  in  personam,  the  defendant  being 
a  nonresident  of  Texas,  and  service  being  had  on  him  at  his  domicile, 
and  there  having  been  no  levy  of  an  attachment  upon  property  be- 
longing to  him  situated  in  this  State,  no  valid  judgment  could  have 
been  rendered  against  him.  (Scott  v.  Streepy,  73  Texas,  547;  Franz 
Falk  Brewing  Co.  v.  Hirsch,  78  Texas,  192),  unless  he  voluntarily 
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appeared  and  submitted  liimself  to  the  jurisdiction  of  the  court.  Did 
he  by  his  appearance  for  the  purpose  of  pleading  in  limine  to  the 
jurisdiction  of  the  court  waive  his  exemption  of  his  nonresidence  ? 
This  question,  we  think,  must  be  answered  in  the  aflBrmative.  In 
York  v.  The  State,  73  Texas^^  651,  it  was  held  that  an  appearance 
in  the  courts  of  this  State  by  a  nonresident  defendant  served  with 
citation  without  the  State,  even  though  such  appearance  be  expressly 
declared  to  be  limited  to  the  sole  purpose  of  presenting  a  plea  to 
the  jurisdiction  of  the  court  over  his  person,  is  a  waiver  of  his  im- 
munity from  the  jurisdiction  of  the  courts  of  this  State  by  reason 
of'  his  nonresidence  and  service  without  tlie  State  and  has  the  effect 
to  perfect  such  service.  St.  Louis,  A.  &  T.  By.  Co.  v.  Whitley,  77 
Texas,  128;  Aetna  Life  Ins.  Co.  v.  Hanna,  81  Texas,  487;  Fairbanks 
V.  Blum,  2  Texas  Civ.  App.,  479.  It  is  true  that  when  tlie  court 
overruled  the  plea  to  the  jurisdiction  the  appellant  had  the  right, 
on  motion,  to  have  the  case  carried  over  to  the  next  term  for  trial 
upon  its  merits,  but  no  such  motion  was  made,  and  indeed  it  would 
appear  from  the  agreement  of  the  parties,  tliat  it  was  contemplated, 
in  case  the  court  refused  appellant's  motion  to  dismiss,  the  court 
should  then  proceed  with  the  trial.  Central  &  M.  Ey.  v.  Morris,  68 
Texas,  57.  It  follows,  therefore,  the  court  did  not  err  in  refusing 
to  dismiss  the  case. 

This  brings  us  to  a  consideration  of  appellant's  second  assignment 
of  error,  which  urges  that  the  court  erred  in  the  conclusion  of  law 
that  the  letters  set  forth  in  the  agreed  statement  of  facts  constituted 
a  contract  upon  which  the  plaintiff  is  entitled  to  a  decree  of  specific 
performance,  in  that  such  letters  do  not  constitute  an  uncondi- 
tional and  unqualified  contract  to  convey  on.  the  part  of  the  de- 
fendant, nor  an  unconditional  and  unqualified  agreement  to  accept 
the  conveyance  on  the  part  of  the  plaintiff. 

Appellant,  in  support  of  the  assignment,  contends  that  the  facts 
do  not  prove  a  contract  enforcible  in  law  for  two  reasons:  (1)  Be- 
cause there  was  no  consideration  paid  by  plaintiff  to  defendant,  and 
at  most  the  papers  only  make  a  nudum  pactum,  (2)  Because  the 
language  of  defendant  in  his  letter  of  December  13,  shows  he  did 
not  intend  to  make  a  proposition  to  convey,  but  reserved  the  title, 
and  was  merely  tentatively  holding  out  inducement  for  further  nego- 
tiations for  a  better  offer. 

In  the  view  we  take  a  consideration  of  the  contention  first  above 
stated  is  unnecessary.  We  are  of  the  opinion  that  the  language  of 
appellant's  letter  of  December  13,  showed  no  present  intention  to 
convey  the  land,  and  therefore  reserved  title  in  himself.  Were  we 
to  disjoin  the  concluding  sentence  so  as  to  make  it  read:  "I  may 
be  willing  to  take  $1000  for  the  land,"  the  question  would  certainly 
be  resolved  in  defendant's  favor;  but  if  we  leave  out  this  sentence, 
save  the  amount,  and  only  construe  its  concluding  paragraph,  "if 
you  are  willing  to  pay  this  price,  please  let  me  know  and  I  will 
write  you  acceptance  of  the  deal,'*  it  is  nearly  equally  certain,  when 
plaintiff  accepted,  the  construction  would  be  in  favor  of  plaintiff. 
The  whole  correspondence  evidences  that  both  parties  believed  the 
land  to  be  oil  bearing,   the  proposed   purchaser   desiring  to   obtain 
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it,  the  owner  fencing  for  better  tenns;  tlie  fonner  calling  himself 
a  *'crank"  for  still  having  confidence  in  the  supposed  oil  field,  the 
latter  stating  his  ignorance  of  developments,  but  asserting  confi- 
dence in  his  ability  to  make  a  "big  showing*'  if  he  had  time;  the 
would-be  purchaser  offering  $65  per  acre;  the  owner  declining  the 
offer  but  saying,  "I  may  be  willing  to  take  $1000  .  .  .  and  if  you 
are  willing  to  pay  this  price  let  me  know  and  I  will  write  you  ac- 
ceptance of  the  deal,'*  from  all  of  which  we  are  forced  to  the  con- 
clusion that  the  alleged  proposition  was  not  such  a  contract  as 
bound  Lucas  to  make  a  deed  to  Fatten  for  the  land  upon  the  ac- 
ceptance by  the  latter  of  the  terms,  and  tender  of  the  price  sug- 
gested, as  could  be  enforced  in  an  action  for  specific  performance. 

If,  however,  there  were  any  doubt  upon  the  question,  the  subsequent 
correspondence  between  the  parties,  which  is  undisputed  and  was 
introduced  in  evidence  as  part  of  the  agreed  statement  of  facts, 
would  remove  the  doubt,  for  when  Fatten  wrote  to  Lucas  that  he 
would  pay  $1000  for  the  land,  the  latter,  in  his  letter  of  January 
13,  1906,  promptly  declined  to  accept  the  money  and  execute  the 
deed,  saying:  "...  I  beg  to  say  that  in  my  letter  of  the  13th 
ultimo,  I  said  'that  I  may  be  willing  to  take  $1000  for  the  land,' 
but  after  mature  consideration,  and  in  view  of  a  possible  oil  strike 
in  the  future,  would  say,  I  am  not  willing  to  accept  the  money.  You 
are  on  the  ground  and  in  far  better  position  than  I  am  here,  to 
judge  of  the  land  value  there,  hence  you  will  recognize  the  fitness  of 
my  remark.'*  Watkins  Land  &  Mortgage  Co.  v.  Campbell,  100 
Texas,  542.  If  Lucas  had  intended  an  unqualified  offer  to  take  $1000 
for  the  land,  would  he  have  said:  "I  may  be  willing,''  etc.?  We 
think  not.  The  sentence  can  not  be  divided  as  it  is  inseparably 
interwoven.  The  offer  to  accept  was  necessarily  connected  with  the 
qualifying  words,  "I  may  be  willing  to  take;"  and  as  thus  construed, 
and  taken  in  connection  with  Lucas's  own  explanation  of  his  mean- 
ing, not  only  shows  no  intention  to  make  a  binding  contract,  but 
leservea  to  himself  the  right  to  refuse. 

The  judgment  of  the  District  Court  is  reversed  and  the  cause  re- 
manded with  the  instruction,  if  upon  another  trial  no  further 
material  testimony  bearing  upon  the  issue  of  the  contract  sought  to 
be  enforced  be  offered,  to  enter  judgment  or  direct  a  verdict  for  ap- 
pellant Lucas. 

Reversed  and  remanded. 


Gulp,  Colorado  ft  Santa  Fe  Railway  Company  v.  J.  W.  Waltbbs. 

Decided  February  5,  1008. 

1. — Bailroads — ^licensee — ^Biding  on  Trelglit  Train.  • 

One  who  habitually  rides  on  a  freight  train  with  the  knowledge  and  con- 
sent of  the  railroad  employees,  does  not  occupy  the  position  of  a  trespasser, 
and  the  railroad  company  owes  him  the  duty  of  exercising  at  least  ordinary 
care  to  prevent  injuring  him. 

« 

S^— €liarge — ^Misstatement  of  Pleadings— Harmless  Error. 

While  it  is  the  duty  of  the  court  to  state  correctly  in  its  charge  the 
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allegations  of  the  pleadings,  a  failure  to  do  so  is  not  always  reversible  error. 
Rule  illustrated. 

8.<>^Appeal — ^Assignment  of  Error — ^Bnle. 

An  assignment  of  error  which  embraces  the  entire  charge  except  the  pre- 
liminary statement  of  the  issues  and  the  measure  of  damages,  offends  against 
the  rules  for  briefing.    The  alleged  error  should  be  pointed  out  by  propositions. 

4. — Same — ^Motion  for  New  Trial. 

An  assignment  of  error  based  upon  the  insufficiency  of  the  evidence  to 
support  the  verdict,  should  show  that  this  was  made  a  ground  in  the  motion 
for  a  new  trial. 

0. — Charge — ^Issnes — ^AillrmatlTe  Presentation. 

A  party  to  a  suit  has  the  right  to  have  his  theory  of  the  cate  affirm- 
atively presented  to  the  jury,  and  when  the  court  fails  to  do  so  in  the  main 
charge  the  refusal  of  a  requested  charge  so  presenting  a  party's  case,  is  revers- 
ible error. 

ON  BEHEABINO. 

6. — ^Trial — ^Eefnsal  of  Charges — ^Discretion. 

The  trial  judge  must  be  allowed  a  large  discretion  in  the  conduct  of  a 
trial.  Record  considered,  and  held  that  the  trial  judge  did  not  abuse  his 
discretion  in  refusing  to  call  back  the  jury  after  they  had  received  the  main 
charge,  but  had  not  begun  their  deliberations,  and  give  them  special  charges 
then  for  the  first  time  presented  and  requested. 

7. — ^Appeal — Qnestion  of  Fact — Jurisdiction. 

It  is  not  only  within  the  constitutional  power,  but  is  the  duty  of  a  Court 
of  Civil  Appeals  to  reverse  the  judgment  of  the  trial  court  and  to  grant  a 
new  trial  when  it  appears  that  the  verdict  is  so  against  the  great  weight  and 
preponderance  of  the  evidence  as  to  be  manifestly  wrong.  Evidence  considered, 
and  held  insufficient  to  support  the  verdict  and  judgment,  and  therefore  to  re- 
quire a  reversal  of  the  cause. 

8. — ^Pleading — Charge — Misstatement. 

Where  plaintiff's  petition  alleged,  in  substance,  that,  the  conductor  knowing 
of  plaintiff's  perilous  position,  defendant's  agents  caused  the  train  to  start,  a 
charge  which  authorized  a  verdict  for  plaintiff  if  the  conductor,  knowing  of  plain- 
tiff's perilous  position  caused  the  train  to  start,  was  not  the  case  made  by  the 
pleading  and  therefore,  error. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  L.  B.  Hightower,  Jr. 

J.  W.  Terry  and  F.  J.  Duff,  for  appellant. — ^The  allegations  of 
plaintiff's  petition  to  the  effect  that  he  knew  that  he  was  embarking 
upon  an  improvised  caboose,  and  that  the  same  was  more  dangerous 
to  get  on  and  off  than  regular  cabooses,  especially  in  the  niglit- 
time,  and  that  he  knew  that  he  was  to  disembark  from  the  caboose 
in  the  nighttime,  sets  up  such  a  case  of  assumed  risk  and  contributory 
negligence  as  makes  it  impossible  for  him  to  recover.  Coley  v.  Kan- 
sas City  So.  Ry.  Co.,  95  S.  W.,  96. 

Where  the  verdict  of  a  Jury  is  based  solely  on  the  testimony  of 
the  plaintiff  in  a  case,  and  that  testimony  is  contradicted  not  only 
by  written  and  verbal  statements  made  by  the  plaintiff  in  regard  to 
the  same  subject  matter,  but  by  the  direct  and  positive  testimony 
of  five  or  six  disinterested  witnesses  as  well  as  by  the  physical  facts 
found  and  existing  at  the  place  of   injury,   such   as  the  blood   and 
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imprint  of  the  person  on  the  ground,  the  location  of  the  switch 
track,  the  impossihility  of  getting  on  the  main  track  without  the 
switch  being  thrown,  etc.,  the  court  having  faUed  to  instruct  a 
verdict  in  favor  of  the  defendant,  should,  on  a  motion  for  a  new 
trial,  set  the  same  aside  as  being  based  on  evidence  without  suffi- 
cient probative  force  to  sustain  it.  Texas  &  P.  By.  Co.  v.  Ball, 
96  Texas,  625;  Houston  &  T.  C.  By.  Co.  v.  Loeffler,  69  S.  W.,  658; 
Joske  V.  Irvine,  91  Texas,  675;  Light  v.  Brown,  26  S.  W.,  887;  Piff 
V.  Heder,  41  S.  W.,  166;  Brown  v.  Perez,  79  Texas,  157;  Missouri 
Pac.  By.  Co.  v.  Somers,  78  Texas,  439. 

The  court  having  submitted  to  the  jury  the  theory  of  the  plain- 
tiff as  to  the  negligence  causing  the  injury,  the  defendant  was  en- 
titled to  have  an  affirmative  submission  of  its  defense  of  contributory 
negligence  on  the  part  of  the  plaintiff  also  submitted,  which  was, 
that  if  they  believed  from  the  evidence  that  the  plaintiff  attempted 
to  disembark  from  the  train  before  it  had  reached  its  proper  place, 
and  in  doing  so  was  injured,  or  that  if  he  took  hold  of  the  sliding 
door  and  the  movement  of  the  same  caused  him  to  become  overbal- 
anced and  fall,  or  if  he  attempted  to  step  from  the  train  after 
becoming  overbalanced,  missed  the  platform  and  was  injured,  then 
they  should  find  for  the  defendant  company.  Nevil  v.  Mitchell,  28 
Texas  Civ.  App.,  89;  Missouri,  K.  &  T.  By.  Co.  v.  McGlamory,  89 
Texas,  636;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Shieder,  88  Texas,  152; 
Missouri,  K.  &  T.  By.  Co.  v-  Bogers,  91  Texas,  62;  Gulf,  C.  &  S. 
R  By.  Co.  V.  John,  98  Texas,  76. 

B,  A.  John,  Chenault  O'Brien  and  L.  B.  da  Ponte,  for  appellee. — 
The  pleadings  and  evidence  are  sufficient  to  sustain  the  verdict  and 
judgment  herein  rendered.  Chicago  B.  B.  Co.  v.  Martin,  79  S.  W., 
1101;  San  Antonio  &  A.  P.  By.  Co.  v.  Jazo,  26  S.  W.,  712;  Clai- 
borne V.  Missouri,  K.,  etc..  By.  Co.,  21  Texas  Civ.  App.,  648; 
Wilcox  V.  San  Antonio  By.  Co.,  11  Texas  Civ.  App.,  487;  Mexican 
National  By.  Co.  v.  Crum,  6  Texas  Civ.  App.,  702;  Houston  &  T. 
C.  By.  Co.  V.  Grigsby,  13  Texas  Civ.  App.,  639. 

EEESE,  Associate  Justice. — This  is  a  suit  by  J.  W.  Walters 
for  damages  for  personal  injuries  alleged  to  have  been  caused  by 
the  negligence  of  the  defendant,  the  Gulf,  Colorado  &  Santa  Fe 
Bailway  Company.  From  a  verdict  and  judgment  for  plaintiff 
defendant  appeals. 

The  allegations  of  the  petition  with  regard  to  the  accident  whereby 
appellee  sustained  his  injuries  are  as  follows: 

"That  on  or  about  the  4th  day  of  May,  1905,  it  became  necessary 
to  ride  in  the  caboose  in  the  service  of  defendant  company  from 
Bland  Lake  to  Silsbee,  and  at  the  instance  and  request  of  conductor 
in  charge  of  the  construction  train  and  caboose,  and  with  the  knowl- 
edge of  said  conductor,  plaintiff  did  board  said  caboose  to  make 
the  said  journey.  That  the  caboose  in  which  the  plaintiff  was  rid- 
ing on  this  occasion  with  the  knowledge  and  consent  of  defendant 
and  its  conductor  as  aforesaid  was  not  a  regular  caboose  car,  but 
one  improvised  by  the  substitution  of  a  box  car  therefor  which  made 
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• 

ingress  and  egress  to  and  from  said  ear  more  difficult  and  dangerous 
than  a  regular  caboose,  which  fact,  as  well  as  the  fact  that  plaintiff 
was  to  alight  therefrom  in  the  nighttime  at  the  station  of  Silsbee, 
was  well  known  to  those  in  charge  of  said  train.  That  during  the 
course  of  said  trip  to  Silsbee,  plaintiff's  presence  on  said  train  was 
at  all  times  known  to  said  conductor,  and  plaintiff  was  expressly 
assured  and  promised  by  said  conductor  in  charge  that  said  train 
would  stop  at  said  station  long  enough  for  plaintiff  to  alight  there- 
from; that  thereafter,  when  said  train  stopped  in  the  nighttime 
and  darkness  at  Silsbee  for  the  purpose  of  letting  plaintiff  alight 
therefrom,  and  while  he  was  in  a  prompt,  careful  and  prudent 
manner  undertaking  to  alight  therefrom,  and  in  the  act  of  alighting 
in  the  presence  of  and  with  the  knowledge  of  said  conductor,  but 
before  he  had  sufficient  time  to  do  so  in  safety,  and  while  he  was  in 
said  perilous  position  of  alighting,  said  train  was  carelessly,  negli- 
gently and  recklessly  caused  by  defendant's  agents  to  suddenly  start 
and  lurch  forward  in  wanton  and  reckless  disregard  of  plaintiff's 
safety  and  without  any  care  on  the  part  of  defendant's  agents,  which 
caused  plaintiff  to  fall,  and  in  doing  so  his  foot  was  unavoidably 
caught  and  run  over  by  the  wheels  of  said  caboose  car,  which  was 
crushed  and  mangled  so  that  all  the  bones  had  to  come  out  and 
were  taken  out  in  fragments.'' 

Appellant  answered  by  general  demurrer,  special  exceptions  and 
general  denial,  and  specially  set  up  that  appellee  was  a  trespasser 
and  assumed  all  the  risk  of  riding  on  the  train  and  that  he  received 
his  injuries  as  the  result  of  attempting  to  alight  from  the  train 
before  it  reached  the  proper  place  for  passengers  to  get  off. 

The  evidence  shows  that  appellee  was  in  the  employ,  as  a  cook, 
of  one  Evans,  who  had  a  contract  with  appellant  for  feeding  men 
engaged  in  construction  work,  and  that  he  was  in  the  habit  of 
riding  to  and  fro  on  appellant's  road,  and  in  the  caboose  attached 
to  the  construction  train,  with  the  consent  of  appellant,  either  ex- 
press or  implied.  At  the  time  of  the  accident  appellee  was  riding 
in  the  caboose  with  the  knowledge  and  consent  of  the  conductor  in 
charge  of  the  construction  train.  The  train  consisted  at  that  time 
of  only  the  engine,  tender  and  caboose  and  was  going  to  Silsbee 
from  the  place  where  the  construction  gang  was  at  work.  Appellant's 
evidence  tended  to  show  that  just  before  reacliing  the  depot  at 
Silsbee,  where  appellee  was  to  get  off,  the  engine  stopped  in  order 
to  allow  the  head  brakeman  to  get  off  and  open  a  switch,  which  had 
to  be  done  to  let  the  engine  and  caboose  in  on  the  line  running  up 
to  the  place  of  alighting,  in  front  of  the  depot.  The  conductor  got 
off  here  and  went  to  the  depot.  After  pulling  through  the  switch 
very  slowly  and  just  as  the  engineer  was  about  to  stop  to  allow  the 
head  brakeman  to  get  on,  the  engineer  received  a  signal  from  the 
conductor  to  stop,  and  just  here  it  was  found  that  appellee  had  gotten 
off  the  caboose,  and  in  doing  so  had  received  his  injuries,  the  im- 
port of  the  evidence  being  that  he  had  attempted  to  alight  from 
the  caboose  below  the  switch  and  either  at  the  first  stop  or  while  the 
train  was  slowly  moving  through  the  switch,  and  had  stumbled  or 
fallen  so  that  his  foot  was  caught  under  the  wheels.     The  evidence 
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offered  by  appellee^  being  his  own  testimony  only,  tended  to  show 
that  there  was  but  one  stop,  and  that  was  immediately  in  front  of 
the  eating  house  in  the  depot,  where  passengers  usually  aliglited 
from  the  train;  that  while  he  was  in  the  act  of  alighting,  and  in  a 
dangerous  position  owing  to  the  construction  of  the  caboose  and  in 
the  immediate  presence  of  the  conductor,  who  knew  of  his  dangerous 
position,  the  conductor  signaled  the  engineer  and  the  train  was 
started  with  a  sudden  and  unusual  jerk,  causing  him  to  lose  his  hold 
on  the  side  or  door  of  the  caboose  with  the  result  that  when  he 
struck  the  ground  he  was  thrown  with  his  foot  under  the  wheels,  in 
which  position  it  was  crushed. 

There  was  no  error  in  overruling  the  general  demurrer,  on  the 
ground  that  the  allegations  showed  that  plaintiff  was  guilty  of  con- 
tributory negligence,  nor  in  refusing  to  give  appellant's  special 
charge  Xo.  1,  nor  in  refusing  to  instruct  a  verdict  for  appellant. 
Appellee  was  not  a  trespasser,  nor  did  the  evidence  make  a  case  of 
contributory  negligence,  as  matter  of  law.  The  first,  second  and 
t^rd  assignment  of  error  presenting  these  points  are  overruled. 

In  stating  the  allegations  of  plaintiff^s  petition,  in  the  charge,  the 
court  was  in  error  in  stating  that  it  was  alleged  that  the  conductor, 
with  the  knowledge  that  plaintiff  was  in  a  perilous  position,  caused 
the  train  to  start.  The  allegations  of  the  petition  are,  in  substance, 
that  while  plaintiff  was  in  the  act  of  alighting  from  the  train  in 
the  presence  and  with  the  knowledge  of  the  conductor,  and  while  he 
was  in  such  perilous  position  the  defendant's  agents  negligently 
caused  the  train  to  start.  It  is  not  alleged  that  the  conductor  caused 
the  train  to  start.  This  does  not,  however,  present  reversible  error. 
We  merely  call  attention  to  it  in  order  that  it  may  be  avoided  upon 
another  trial.  In  stating  the  allegations  of  pleadings  the  charge 
should   always   give  their   substance  correctly. 

In  its  fifth  assignment  of  error  appellant  complains  of  the  charge 
of  the  court  submitting  the  issues  to  the  jury.  The  assignment 
embraces  the  entire  charge  except  the  preliminary  statement  of  the 
issues  as  made  by  the  pleadings,  and  the  charge  on  the  measure  of 
damages.  We  do  not  understand  that  the  charge  presents,  or  was  in- 
tended to  present,  the  question  of  discovered  peril,  nor  is  that  issue 
presented  by  the  evidence.  The  evidence  from  appellee's  standpoint 
presented  the  issue  of  negligence  of  appellant's  agents  in  charge  of 
the  train  in  causing  it  to  start  while  appellee  was  attempting  to 
alight  therefrom  with  their  knowledge  and  with  the  knowledge 
that  from  his  position  at  the  time  he  would  be  placed  in  peril  by 
the  movement  of  the  train.  We  think  there  was  no  error  in  the 
charge. 

The  assignment  offends  against  the  rules  for  briefing.  The  errors 
in  the  charge  should  have  been  more  specifically  pointed  out  by  dis- 
tinct   propositions. 

As  the  judgment  must  be  reversed  upon  another  ground  we  pre- 
termit discussion  of  the  sixth  assignment  of  error,  that  the  verdict 
of  the  jury  is  against  the  overwhelming  weight  of  the  evidence.  We 
call  attention  to  the  fact  that  it  nowhere  appears,  in  connection  with 
this  assignment,   that  this  was  made  groimd  for   a  new  trial,  nor 
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does  it  appear  that  any  motion  for  new  trial  was  made.  Error 
should  have  been  assigned  to  the  ruling  of  the  court  in  overruling 
the  motion  for  a  new  trial,  or,  at  least,  it  should  have  been  made  to 
appear  that  such  motion  was  made,  that  it  embraced  this  ground, 
and  that  it  was  overruled.      (Armstrong  v.  Elliott,  49   S.  W.,  635.) 

It  appears  that  there  was  some  misunderstanding  between  counsel 
for  appellant  and  the  court  as  to  what  issues  would  be  embraced 
in  the  charge,  and  that  after  the  charge  was  read  and  the  jury 
retired  appellant^s  counsel  presented  certain  special  charges  which 
they  desired  given  to  the  jury,  but  which  the  court  refused  to  re- 
ceive or  consider.  It  appears  from  the  court's  qualification  of  the 
bill  of  exceptions  that  the  jury  had  just  gotten  out  of  the  courtroom 
when  the  special  charges  were  presented,  and  it  is  clear  that  they 
had  not  more  than  reached  the  juryroom  and  had  not  begun  their 
deliberations  upon  the  case.  We  are  inclined  to  think,  in  the  cir- 
cumstances stated  in  the  bill  and  in  the  court's  explanation,  that 
the  charges  should  have  been  received  by  the  court,  and  acted  upon. 
The  action  of  the  court  seems  to  have  been  more  rigorous  and  harjh 
than  necessary  for  a  proper  dispatch  of  the  business  of  the  court. 
We  do  not  wish,  however,  to  be  understood  to  deny  the  discretion 
of  the  court  to  refuse  to  call  a  jury  back  after  it  has  received 
the  charge  of  the  court,  and  retired  from  the  courtroom,  to  receive 
special  instructions  requested  by  either  party.  We  only  mean  to 
say  that  in  the  present  case,  there  was  not  a  proper  use  of  such 
discretion. 

Considering  then  the  special  charges  so  presented  we  are  of  the 
opinion  that  the  instruction  requested  by  appellant  and  embraced  in 
paragraphs  5  and  8  of  the  requested  charges,  should  have  been 
given.  These  charges  presented  appellant's  theory  of  the  time, 
place  and  manner  in  which  the  accident  occurred,  which  was  sup- 
ported by  substantially  all  of  the  testimony  except  that  of  appellee 
himself,  and  this  appellant  had  a  right  to  have  done.  (Missouri,  K. 
&  T.  Ry.  Co.  V.  McGlamory,  89  Texas,  635.)  The  charge  of  the 
court  presented  only  the  appellee's  version'  as  to  the  manner  in 
which  the  accident  occurred.  In  addition  to  the  general  instruction 
that  if  the  jury  did  not  believe  that  it  occurred  in  this  way  to  find 
for  the  defendant,  appellant  had  tlie  right  to  have  its  own  version 
of  the  occurrence,  as  presented  by  the  evidence,  affirmatively  presented. 

The  other  assignments  of  error  are  overruled  without  discussion. 
As  the  case  is  to  be  remanded  for  another  trial  it  is  not  improper 
to  add,  that  we  conclude  that  according  to  the  undisputed  evidence 
appellee  was  not  a  trespasser  at  the  time  he  received  his  injury,  but 
was  rightfully  in  the  caboose  for  the  purpose  of  being  carried  to 
Silsbee.  Although  as  such  licensee  appellant  did  not  owe  him  that 
high  degree  of  care  which  it  was  required  to  exercise  towards  passen- 
gers, it  did  owe  him  the  duty  of  exercising  ordinary  care  for  his 
safety  and  protection  from  injury  at  the  hands  of  its  agents  and 
servants. 

*For  the  error  in  refusing  the  charges   aforesaid  the  judgment   is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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ON    MOTION    FOR    REHEARING. 

Upon  the  hearing  of  this  appeal  the  judgment  of  the  trial  court 
was  reversed  and  the  cause  remanded  for  error  in  refusing  to  con- 
sider certain  charges  requested  by  counsel  for  appellant,  some  of 
which,  we  concluded,  should  have  been  given.  On  further  consid- 
eration, upon  appellee^s  motion  for  rehearing,  we  think  we  were  in 
error  in  our  conclusion,  upon  the  facts  stated  by  the  court  in  ap- 
proving the  bill  of  exceptions,  that  it  was  an  improper  exercise  of 
the  court's  discretion  to  refuse  to  consider  the  requested  charges 
presented,  after  the  jury  had  received  the  charge  of  the  court  and 
had  retired  from  the  courtroom  to  consider  of  their  verdict.  It  ap- 
pears that  counsel  for  appellant  had  had  ample  time  to  present  the 
charge  before  the  jury  retired,  the  same  having  been  already  pre- 
pared. The  trial  judge  must  be  allowed  a  large  discretion  in  such 
matters  and  we  are  unwilling  to  adhere  to  our  criticism  that  he  abused 
such  discretion  in  the  present  case  and  to  reverse  the  judgment  upon 
that  ground. 

'^This  requires  us,  however,  to  pass  upon  the  sixth  assignment  of 
error,  complaining  that  the  judgment  is  against  the  overwhelming 
weight  and  preponderance  of  the  evidence,  which,  in  view  of  a  re- 
versal upon  other  grounds,  was  not  passed  upon  in  the  former  opin- 
ion, but  which  must  now  be  disposed  of. 

The  assignment  of  error  is  not  specifically  to  the  action  of  the 
trial  court  in  refusing  a  motion  for  a  new  trial  on  this  ground,  but 
it  clearly  appears  from  the  assignment  and  propositions  in  the  brief 
that  the  point  reserved  and  presented  for  review  is  predicated  upon 
this  action,  and  in  such  case,  under  the  liberal  rule  announced  in 
Clarendon  Land  Co.  v.  McClelland  Bros.  (86  Texas,  191),  we  think 
the  assignment  should  be  considered  as  presenting  that  objection. 
The  motion  for  new  trial  shows  that  one  of  the  grounds  urged  was 
that  the  verdict  was  against  the  great  and  overwhelming  preponder- 
ance   of  the  evidence. 

We  may  say,  in  limine,  that  it  is  not  only  within  the  constitutional 
power,  but  that  it  is  the  duty  of  the  Court  of  Civil  Appeals  to  re- 
verse the  judgment  of  the  trial  court,  and  to  grant  a  new  trial  when 
the  evidence  is  conflicting,  where  it  appears  that  the  verdict  is  so 
against  the  great  weight  and  preponderance  of  the  evidence  as  to 
appear  to  be  manifestly  wrong.  In  such  case  it  is  said  that  the 
verdict  can  not  upon  any  reasonable  hjrpothesis  be  attributed  to  the 
calm  and  dispassionate  judgment  of  the  jury  upon  the  evidence,  but 
must  be  attributed  to  passion  or  prejudice  or  some  other  improper 
motive.  The  power  and  duty  of  the  Court  of  Civil  Appeals,  in  such 
case,  is  so  well  established  that  no  citation  of  authority  is  necessary. 
The  Court  of  Civil  Appeals  will  always  hesitate  to  exercise  this  power, 
mindful  of  the  fact  that  in  our  system  of  jurisprudence  the  jury  are 
the  exclusive  judges  of  the  facts  proven,  the  weight  to  be  given  to 
the  evidence,  and  of  the  credibility  of  the  witnesses.  As  well  estab- 
lished in  our  jurisprudence  as  this  principle,  is  the  principle  that 
the  court  is  vested  with  the  power  to  review  and,  if  necessary,  revise 
the  action  of  the  jury  in  a  proper  case.    It  was  never  intended  that 
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the  court  should  be  deprived  of  the  power  of  reviewing  the  action 
of  the  jury  as  to  matters  of  fact  in  all  cases  where  there  is  any 
evidence  to  support  their  finding,  and  that  the  question  of  deciding 
in  all  cases  of  conflicting  evidence  should  be  left  to  the  absolute  and 
uncontrollable  judgment  of  the  jury.  This  court,  in  such  cases,  has 
the  same  power  as  is  vested  in  the  trial  courts,  with  this  distinction, 
when  it  comes  to  the  exercise  of  that  power,  that  the  action  of  the 
trial  court  in  refusing  a  new  trial  on  this  ground,  adds  very  great 
weight  to  the  verdict  and  requires  that  a  stronger  case  of  wrong 
be  made  out  to  justify  the  exercise  of  the  power  by  this  court  than 
would  be  required  to  invoke  the  exercise  of  the  like  power  on  the 
part  of  the  trial  court.  Still,  giving  due  and  proper  weight  to  all 
of  these  considerations,  the  power,  and  the  corresponding  duty,  of 
the  Court  of  Civil  Appeals  is  clear,  when  the  record  presents  a  proper 
case  for  its  exercise. 

The  evidence  in  this  case  established  that  appellee  was  injured 
while  alighting,  or  just  as  he  had  alighted,  from  a  car  or  caboose 
on  appellant's  road,  the  car  having  the  door  for  entrance  and  exit 
at  the  side.  We  have  held  that  he  was  not  a  trespasser,  but  was 
riding  in  the  caboose  by  permission  of  the  company,  and  that  the 
company  owed  him  the  duty  of  exercising  ordinary  care  for  his 
safety  and  protection  from  injury  at  the  hands  of  its  agents  and 
servants. 

The  testimony  of  every  witness  except  appellee  shows,  practically 
without  dispute,  that  coming  up  to  tlie  station  at  Silsbee  on  the 
night  in  question  the  engine  drawing  the  caboose  in  which  appellee 
was  riding  made  three  stops;  first,  in  order  to  allow  the  switch  just 
beyond  the  station  to  be  adjusted  so  as  to  let  the  engine  and  caboose 
in  on  the  track  leading  up  to  the  station  or  usual  stopping  place 
for  passengers  to  alight;  second,  just  after  passing  through  the  switch, 
and  still  before  reaching  such  regular  stopping  place;  and,  third,  at 
such  regular  stopping  place.  Appellee  testified  that  he  got  off  in 
front  of  tlie  depot,  but  at  the  first  stop  made.  It  is  appellee's  con- 
tention that  it  was  when  tlie  engine  made  the  stop  at  the  usual 
place  for  passengers  to  get  off  he  attempted  to  alight,  and  that  while 
he  was  in  the  act  of  alighting,  in  full  view  of  the  conductor,  who 
saw  and  realized  his  dangerous  position,  the  engine  was  caused,  by 
a  signal  given  by  the  conductor,  to  start  with  a  sudden  jerk,  by 
reason  of  which  he  was  thrown  with  his  foot  and  leg  under  the 
wheels,  which  ran  over  and  crushed  them.  This  contention  was 
supported  by  his  testimony,  but  by  his  testimony  alone.  He  testified 
that  he  attempted  to  get  off  right  in  front  of  the  station  opposite 
the  door  of  the  eating  house,  and  that  this  was  the  first  stop  made 
by  the  train;  that  when  he  fell  he  commenced  "hollering,^'  and  the 
train  went  about  50  feet  from  where  he  was  hurt  and  stopped.  He 
testified  further  that  the  switch  did  not  have  to  be  thrown  to  let 
the  train  in  on  the  main  line,  running  up  to  the  station.  Appellee 
identified  the  place  where  he  fell,  on  a  photograph  of  the  premises, 
as  right  in  front  of  the  eating  house  and  some  distance  west  of  the 
switch,  that  is,  after  passing  the  switch  coming  into  the  station.  The 
engineer,   the   brakeman   and   one   Park,   a   lineman    on   the   engine. 
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testified  that  the  engine  stopped  to  allow  the  switch  to  be  adjusted, 
which  was  done  by  the  brakeman;  pulled  through  the  switch  and 
stopped  again  to  pick  up  the  brakeman,  and  that  when  the  second 
stop  was  made  it  was  found  that  appellee  had  been  run  over  and 
injured.  Other  witnesses  testified  that  the  engine  coming  in  on 
the  center  track  could  not  get  up  to  the  depot  without  stopping  to 
have  the  switch  thrown,  unless  there  was  some  one  there  to  throw  it 
before  the  engine  reached  it.  The  brakeman,  engineer  and  Park  all 
testified  that  the  brakeman  on  this  train  got  o3  to  throw  this  switch. 
These  three  witnesses  and  one  Wilson,  cashier  of  appellant  at  Silsbee, 
testified  to  finding  appellee  lying  on  the  ground  at  a  point  east  of 
the  switch,  just  about  where  he  would  have  been  if  he  had  attempted 
to  get  oflE  when  the  first  stop  was  made  for  the  switch  or  while  the 
engine  was  moving  through  the  switch.  Evans,  appellee's  em- 
ployer, testified  that  he  was  shown  the  next  morning  by  persons 
who  picked  appellee  up,  the  spot  where  the  injury  occurred,  that 
there  was  blood  on  the  ground,  and  other  indications  to  mark  the 
place,  and  that  this  place  was  east  of  the  switch,  as  testified  by  the 
other  witnesses.  The  testimony  of  all  of  these  witnesses  marks  defi- 
nitely and  distinctly  the  spot  where  the  injury  occurred,  and,  if 
it  be  true,  then  appellee  could  not  have  received  his  injury  in  the 
manner  and  under  the  circumstances  testified  to  by  him,  and  his 
injury  could  not  have  been  caused  by  the  negligence  of  appellant 
in  starting  the  train  with  a  sudden  jerk  while  appellee  was  getting 
off  at  the  proper  place.  If  their  testimony  be  true,  appellee  attempted 
to  alight  before  the  train  reached  the  proper  place,  and  missed  his 
footing  and  fell  with  his  foot  and  leg  under  the  wheels  of  the 
caboose.  It  is  true  that  these  witnesses  were  all,  with  the  exception 
of  Parks,  in  the  employ  of  appellant,  and  that  that  fact  may  probably 
be  said  to  make  them  interested  witnesses,  but  certainly  they  were 
not  interested  to  the  same  extent  nor  in  the  same  direct  way  as  ap- 
peUee.  This  further  is  to  be  said  with  regard  to  their  testimony 
and  that  of  appellee.  These  witnesses  were  in  a  position  to  see  what 
they  say  they  saw  and  testified  about,  clearly  and  distinctly.  There 
was  nothing  to  disturb  their  cool  and  deliberate  observation  and 
recollection  of  the  circumstances  about  which  they  testify.  If  their 
testimony  is  not  true,  it  is  difficult  to  account  for  it  on  any  other 
theory  than  a  deliberate  intention  to  falsify  the  facts.  On  the  other 
hand,  when  appellee  received  his  injuries  he  was  attempting  to  alight 
from  the  train  in  the  dark.  In  the  act  of  alighting  he  received  his 
injury,  his  foot  and  leg  being  crushed  under  the  wheels.  His  suf- 
fering must  have  been  beyond  human  fortitude  to  bear  without  it 
affecting,  to  some  extent,  his  powers  of  accurate  observation  and 
recollection  of  the  place  where,  or  the  exact  circumstances  under 
which  he  received  his  injury.  There  is  some  excuse  for  his  being 
mistaken.  None  can  be  found  for  a  mistake  on  the  part  of  the  other 
witnesses  as  to  the  place  where  the  accident  occurred,  and  the  place 
necessarily  fixes  the  manner  in  which  it  occurred  as  altogether  dif- 
ferent from  that  testified  by  appellee,  and  especially  as  altogether 
different  from  the  manner  in  which  it  is  alleged  to  have  occurred  in 
his  petition. 
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Dr.  Reed  and  Dr.  Reagan  both  testified  as  to  statements  made  by 
appellee  to  them  about  the  manner  in  which  the  injury  occurred, 
the  one  to  Dr.  Reed  having  been  made  the  day  after  the  injury  and 
the  one  to  Dr.  Reagan  a  few  days  thereafter.  In  both  of  these  state- 
ments appellee  stated  that  he  was  attempting  to  get  off  the  caboose 
at  the  place  where  he  thought  people  got  off,  and  that  in  getting  off 
his  foot  slipped  under  the  wheels  of  the  caboose.  He  stated  to  Dr. 
Reed,  according  to  the  testimony  of  this  witness,  that  when  he  fell 
he  found  that  he  was  not  at  the  depot,  that  the  train  had  not  reached 
the  depot,  and  also  that  his  foot  struck  some  inequality  in  the  ground 
and  slipped  under  the  wheels.  Evans  also  testified  that  he  heard  a 
statement  by  appellee  to  one  Bass  the  night  he  was  hurt,  and  that 
the  substance  of  this  statement  was  that  appellee  started  to  get  out 
of  the  caboose  when  the  train  stopped  and  was  holding  on  to  the 
iron  on  the  door,  that  the  train  started,  the  door  came  to  and  threw 
him  off  his  balance  and  when  he  stepped  he  missed  the  platform. 
We  have  stated  the  facts  alleged  by  appellee  and  testified  to  by  him 
upon  which  he  predicated  negligence  on  the  part  of  the  conductor 
and  others  in  charge  of  the  train.  The  testimony  of  every  witness 
except  appellee  is  a  specific  denial  of  these  facts.  Considering  the 
physical  and,  necessarily  also,  to  some  extent,  the  mental  condition 
of  appellee  as  affecting  his  capacity  for  accurate  observation  and 
recollection,  and  his  statements  made  after  the  accident,  directly 
contradictory  of  the  facts  essential  to  show  negligence  on  the  part 
of  appellant,  and  adding  thereto  the  weight  of  the  testimony  of  all 
of  the  other  witnesses,  it  appears  to  us  that  the  verdict  is  so  mani- 
festly wrong  and  so  opposed  to  the  great  weight  and  preponderance 
of  the  evidence  that  it  can  not  be  reasonably  accounted  for  by  any 
fair  and  dispassionate  consideration  of  the  evidence,  but  must  be 
attributed  to  the  sympathy  or  prejudice  of  the  jury.  We  are  of  the 
opinion  that  a  new  trial  should  have  been  granted  upon  this  ground 
as  set  up  in  the  motion. 

Upon  further  consideration  we  are  of  the  opinion  that  there  was 
error  in  that  portion  of  the  charge  referred  to  in  the  fifth  assignment 
of  error.  The  allegations  of  negligence  in  the  petition  did  not 
charge  that  the  conductor  caused  the  train  to  start;  but  that  while 
plaintiff  "was  in  the  act  of  alighting  in  the  presence  and  with  the 
knowledge  of  the  conductor,  but  before  he  had  sufficient  time  to 
do  so  in  safety  and  while  he  was  in  said  perilous  position  of  alight- 
ing, said  train  was  carelessly,  negligently  and  recklessly  caused  by 
defendant's  agents  to  suddenly  start."  The  court  charged  the  jury 
in  substance  that  if  the  conductor,  knowing  plaintiff's  perilous  posi- 
tion as  he  was  in  the  act  of  alighting,  and  the  danger  to  him  of 
the  starting  of  the  train,  notwithstanding  such  knowledge  caused  the 
train  to  be  started,  plaintiff  would  be  entitled  to  recover.  This  was 
not  the  case  made  by  the  pleadings.  We  are  of  the  opinion  that 
the  fifth  assignment  should  be  sustained. 

For  the  reasons  herein  set  out  we  adhere  to  our  former  judgment 
reversing  the  judgment  of  the  trial  court  and  remanding  the  cause. 
The  motion  for  rehearing  is  overruled.  Overruled, 

Writ  of  error  dismissed  for  want  of  jurisdiction. 
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H.    W.    BSBRYliAN    ET    AL.    V.    ARCH    McDONALD. 

Decided  February  6,  1908. 

1. — Sttfttei — AdBtlnistrator's  Sale — ^RecoiiTeyance  to  Adminiitimtor. 

After  an  administrator  has  fairly  and  legally  effected  a  sale  of  lands 
of  an  estate,  the  mere  fact  that  the  purchaser  of  such  lands  reconveys  them 
to  the  administrator  in  his  individual  capacity  and  as  trustee  for  certain 
creditors,  would  not  have  the  effect  of  re-investing  the  estate  with  the  title. 

% — Administrator's  Deed — ^Recitals — Keport  of  Sale — Conilict. 

As  between  the  recitals  in  an  administrator's  deed  concerning  the  pay- 
ment of  the  purchase  money  and  the  statements  in  his  report  of  the  sale,  the 
latter  should  have  greater  probative  force. 

S. — Estates — Sale  for  Cash — ^Irregularity — Collateral  Attack. 

Although  the  probate  law  in  force  in  1842  required  sales  of  land  by  ad- 
ministrators to  be  on  a  credit  of  twelve  months,  a  sale  for  cash  with  the  ap- 
proval of  the  court  would  be  only  an  irregularity  which  oould  not  be  taken 
advantage  of  in  a  collateral  proceeding. 

4. — ^Partition — Sale  by  Cotenant — ^Presumption. 

Where  a  cotenant  sells  a  specific  part  of  the  common  estate  and  no  ob- 
jection is  made  thereto  by  the  other  cotenants  for  a  period  of  seventy  years, 
it  will  be  presumed  that  the  cotenant  making  the  sale  elected  to  take  the  land 
sold  as  a  part  of  his  share  in  the  estate  and  that  the  other  cotenants  acquiesced 
in  or  ratified  the  partition. 

Appeal  from  the  District  Court  of  Cherokee  County.  TriedL  below 
before  Hon.  James  I.  Perkins. 

Ouinn,  Norman  &  Ouinn,  for  appellant. 

M.  B.  Sevier,  for  interveners. — Before  the  deed  of  Starr,  adminis- 
trator, would  be  admissible,  the  order  of  sale,  report  of  sale  and 
deed  itself  would  all  have  to  agree  on  the  terms  and  conditions,  and 
if  the  report  of  the  sale  shows  that  sale  was  made  on  twelve  months 
time  and  deed  should  show  a  cash  consideration,  and  there  being 
no  confirmation  of  the  sale  or  order  of  the  court  changing  the  report 
of  sale,  there  would  be  a  conflict  between  the  report  of  sale  and 
deed,  and  proof  would  have  to  be  made  explaining  such  conflicts 
before  the  deed  could  be  offered  and  introduced  in  evidence.  El 
Paso  V.  Ft.  Dearborn  Nat.  Bank,  74  S.  W.  Rep.,  21;  Fishback  v. 
Page,  17  Texas  Civ.  App.,  183;  Ball  v.  Collins,  5  S.  W.  Rep.,  623; 
Brown  v.  Christie,  27  Texas,  74;  Alexander  v.  Maverick,  18  Texas, 
194;  Miller  v.  Miller,  10  Texas,  320;  Graham  v.  Hawkins,  38  Texas, 
634;  Neill  v.  Cody,  26  Texas,  286. 

Tho8.  B.  Greenwood,  for  appellee. — The  probate  Act  of  1840  re- 
quired no  confirmation  of  the  sale  made  by  the  administrator.  How- 
ever, the  approval  of  the  administrator's  accounts,  showing  the  re- 
ceipt of  the  proceeds  of  sale  and  showing  the  disbursement  thereof 
for  the  benefit  of  the  estate,  amounted  in  substance  and  in  legal 
effect  to  a  confirmation  of  the  sale.  Williams  v.  Cessna,  95  S.  W. 
VoL  XUX.  Civil— 6. 
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Eep.,  1109;  Templeton  v.  Ferguson,  89  Texas,  47;  Pendleton. v. 
Shaw,  18  Texas  Civ.  App.,  439. 

The  fact  that  the  administrator  received  cash  instead  of  a  note 
on  delivery  of  his  deed,  did  not  invalidate  the  title  of  the  purchaser. 
Cassels  v.  Gibson,  27  S.  W.  Bep.,  725;  Perry  v.  Blakey,  6  Texas  Civ. 
App.,  331;  Brown  v.  Christie,  27  Texas,  76-78. 

The  later  decisions  of  the  Supreme  Court  have  settled  the  doctrine 
that  sales  of  an  administrator  to  himself  through  the  intervention 
of  another,  or  sales  to  another  for  the  joint  benefit  of  himself  and 
the  administrator,  in  short,  collusive  and  fraudulent  sales,  by  which 
the  administrator  and  purchaser  have  sought  to  defraud  the  estate 
of  lands,  are  not  void  on  account  of  that  fraud,  but  are  merely  void- 
able on  direct  attack.  However,  the  record  of  this  case  shows  no 
evidence  suflScient  to  raise  any  such  question.  McCampbell  v.  Dursty 
15  Texas  Civ.  App.,  522;  Butherford  v.  Stamper,  60  Texas,  449; 
Storer  v.  Lane,  1  Texas  Civ.  App.,  250;  Jackson  v.  Houston,  84 
Texas,  624-625;  Shirley  v.  Warfield,  12^  Texas  Civ.  App.,  449; 
Kalteyer  v.  Wipff,  92  Texas,  679. 

Santiago  Dill  never  acquired  any  title  to  the  land  subsequently 
granted  to  his  widow,  Helena  Kimble,  nor  did  he  ever  have  any  right 
thereto,  inchoate  or  other,  which  was  by  law  recognized  or  confirmed 
after  the  Bevolution  of  1810.  Hence,  the  grant  to  Helena  Kimble 
was  in  her  own  right  as  the  head  of  a  family  under  the  colonization 
law  of  1825,  ai\d  did  not  enure  to  the  benefit  of  the  estate  of  Santiago 
Dill.  Articles  36,  38,  42,  Sayles'  Beal  Estate  Laws  of  Texas;  sees. 
17,  22,  art.  47,  Early  Laws  of  Texas;  sec.  12;  art.  40,  Early  Laws  of 
Texas;  Paschal  v.  Perez,  7  Texas,  348,  368,  372;  Upson  v.  Campbell, 
99  S.  W.  Bep.,  1129,  1130,  1131;  Kemper  v.  Victoria,  3  Texas,  138; 
Trimble  v.  Smithers,  1  Texas,  807,  809;  Jones  v.  Menard,  1  Texas, 
771;  Edwards  v.  Boark,  19  Texas,  184;  Sherwood  v.  Fleming,  25 
Texas  Supp.,  408;  Dent  v.  Emmeger,  14  Wall,  308,  20  L.  Ed,,  838; 
Menard's  Heirs  v.  Massey,  8  How.,  303,  12  L.  Ed.,  1089,  1091. 

The  undisputed  evidence  showing  that  Helena  Kimble  owned  at 
least  an  undivided  half  interest  in  four  leagues  of  land  in  1838,  when 
she  conveyed  a  single  specific  league  to  one  imder  whom  appellee 
now  holds  title  to  2453  acres,  and  the  undisputed  evidence  further 
showing  that  such  conveyance  of  a  single  league  was  acquiesced  in 
by  all  other  tenants  in  common,  if  any  there  were,  for  some  seventy 
years,  no  other  judgment  could  have  been  properly  rendered  than 
for  appellee  for  the  2453  acres.  Purrh  v.  Winston,  66  Texas,  523, 
524;  Cook  v.  L  &  G.  N.  By.  Co.,  22  S.  W.  Bep.,  1012;  Maverick  v. 
Bumey,  88  Texas,  561. 

MoMEANS,  Associate  J[usticb. — This  'was  a  suit  by  appellee 
against  H.  W.  Berryman  and  others  to  recover  2453  acres  of  land 
of  the  Helena  Kimble  four  league  grant,  and  to  recover  the  value 
of  certain  timber  cut  therefrom.  M.  B.  Sevier,  joined  by  her  husband, 
intervened  and  sought  to  recover  the  land.  Judgment  was  rendered 
upon  a  verdict,  which  the  court  directed,  that  appellant  and  M.  B. 
Sevier  and  her  husband,  take  nothing,  and  that  appellee  recover  the 
land  and  the  value  of  the  timber  removed. 
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The  land  in  question  is  a  part  of  the  northwest  league  of  a  tract 
of  four  leagues  surveyed  in  a  solid  body,  granted  to  Helena  Kimble 
by  the  Government  of  Coahuila  and  Texas  in  1828.  On  September 
24,  1838,  Helena  Kimble,  then  the  wife  of  William  Nelson,  joined 
by  her  husband,  conveyed  the  northwest  league  of  the  four  leagues 
granted  to  her,  to  Kelsey  H.  Douglass,  for  $2000  in  cash.  Appellee 
claims  title  under  the  deed  by  the  administrator  of  Kelsey  H.  Douglass 
made  in  1842.  The  validity  of  this  conveyance  to  pass  the  title  of 
the  estate  and  heirs  of  Douglass,  and  the  probate  proceedings  under 
which  the  sale  was  made  to  authorize  the  sale  and  conveyance  are 
attacked  by  appellants,  the  interveners  claiming  title  in  Mrs.  Sevier 
as  heir  of  Douglass. 

All  the  questions  raised  by  the  assignments  attacking  the  validity 
of  the  conveyance  and  the  proceedings  in  the  Probate  Court  are 
settled  adversely  to  appellants*  contention  by  the  decision  of  this 
court  in  the  case  of  the  same  appellants  against  Alexander  Biddle 
et  al.,  in  an  opinion  delivered  by  Associate  Justice  Eeese,  filed 
January  24,  1908  (48  Texas  Civ.  App.,  624),  and  need  not  be  re- 
peated here. 

It  appears  that  the  land  was  sold  by  the  administrator,  James  H. 
Starr,  to  R.  Parmlee  for  $850.  The  report  of  the  administrator 
shows  that  it  had  been  sold  for  notes  due  in  twelve  months  secured 
by  a  vendor's  lien,  but  the  deed  and  the  administrator's  accounts 
show  the  receipt  of  the  consideration  in  money  and  its  disburse- 
ment with  the  sanction  of  the  court-  On  June  8,  1842,  Parmlee 
conveyed  to  James  H.  Starr  the  northwest  league,  with  various  other 
lands,  for  a  recited  consideration  of  $6,154.  On  February  5,  1851, 
Starr  conveyed  the  lands  to  S.  P.  Church  by  deed  reciting  that  he, 
Starr,  had  been  holding  the  title  for  the  benefit  of  Wells  Phillips  and 
others,  had  acquired  same  by  means  of  dividends  derived  from  the 
estate  of  Kelsey  H.  Douglass,  and  that  S.  P.  Church  had  succeeded 
to  the  rights  of  Wells  Phillips,  and  that  all  parties  at  interest  had 
directed  him  to  convey  the  title  to  Church.  Appellee  proved  a  reg- 
ular chain  of  title  from  Church  to  himself  to  the  2453  acres  sued 
for. 

It  is  contended  by  appellants  that  the  effect  of  the  conveyance 
to  Starr  was  to  revest  the  legal  and  equitable  title  in  the  estate  of 
Douglass,  of  which  Starr  was  administrator.  The  contention  can  not 
be  sustained.  As  said  by  Judge  Reese  in  the  case  above  referred  to, 
"The  conveyance  was  not  to  Starr  as  administrator  of  the  estate  of 
Douglass,  but  to  him  in  his  individual  capacity  merely  as  trustee 
for  the  creditors.  This  was  a  perfectly  fair  and  legitimate  arrange- 
ment. The  administrator  having  properly  sold  the  land  so  as  to 
completely  divest  the  title  of  the  estate,  and  the  proceeds  having  been 
received  by  the  estate  and  applied  to  the  payment  of  its  debts,  the 
estate  was  not  affected  in  any  interest  it  could  possibly  claim  by 
the  deed  to  Starr  for  the  benefit  of  creditors.  .  .  J^  These  pro- 
ceedings and  conveyances  vested  the  title  of  the  estate  in  S.  P. 
Church,  under  whom  appellee  has  a  complete  title  to  the  land.  • 

It  is  true  that  the  law  at  that  time  required  all  sales  of  land 
made  by   an   administrator  to  be  on  credit,   and   appellant  contends 


84  Texas  Civil  Appeals  Reports,  Vol.  49.       [February, 

that  the  sale  in  this  instance,  as  shown  by  the  deed  from  Starr  to 
Parmlee,  was  for  cash  and  that  not  being  in  conformity  to  law 
the  deed  was  void.  Looking  to  the  report  made  to  the  court  by 
the  administrator  we  find  that  he  there  states  the  land  was  sold  on 
credit,  and  we  think  that  his  statement  there  made  has  greater  proba- 
tive force  than  the  mere  recital  of  a  cash  consideration  stated  in 
the  deed.  As  said  in  Fishback  v.  Page,  17  Texas  Civ.  App.,  183:  "It 
was  not  then  an  uncommon  thing  for  a  deed  to  recite  payment 
of  the  consideration  when  only  securities  were  taken  for  the 
price.**  However  that  may  be,  had  the  sale  been  made  for 
cash,  such  a  departure  from  statutory  requirements  would  only 
constitute  an  irregularity,  which  in  a  direct  proceeding  may 
entitle  parties  at  interest  to  have  the  sale  set  aside,  but  it  would 
not  deprive  the  Probate  Court  of  jurisdiction  and  subject  a  sale  bo 
made  to  collateral  attack.  Cassels  v.  Gibson,  27  S.  W.  Rep.,  725; 
Perry  v.  Blakely.  5  Texas  Civ.  App.,  331;  Brown  v.  Christie,  27 
Texas,  76. 

It  is  insisted,  however,  by  appellants  that  they,  being  the  heirs  at 
law  of  James  Dill,  and  the  property  in  question  having  been  the 
community  property  of  said  Dill  and  his  wife  (afterwards  Helena 
Kimble)  at  the  time  of  his  death,  and  he  having  never  sold  any  part 
thereof,  they,  the  appellants,  would  be  cotenants  or  joint  owners  with 
appellee  in  the  land.  The  facts  with  regard  to  the  grant,  as  shown 
by  the  record,  are  fully  set  out  in  the  opinion  in  Berryman  v.  Biddle, 
and  need  not  here  be  restated.  Whether  the  land  granted  became 
the  separate  property  of  Helena  Kimble,  the  grantee,  or  community 
property  of  herself  and  Santiago  Dill,  the  ancestor  of  the  appellant 
Berryman,  is  a  question  as  to  which  we  are  in  some  doubt;  but  in 
the  view  we  take  of  the  law,  when  applied  to  the  facts  in  the  record, 
a  decision  of  that  question  is  not  necessary  and  can  not  affect  the 
decision  of  this  case.  Assuming  the  land  to  be  community,  the 
undisputed  evidence  showed  that  Helena  Kimble  owned  at  least  an 
undivided  half  interest  in  four  leagues  in  1838,  when  she  conveyed 
a  single  specific  league  to  one  under  whom  appellee  now  holds  title 
to  2453  acres;  and  further,  it  suflBciently  appears  that  such  con- 
veyance of  the  one  league  of  the  four  granted  was  acquiesced  in 
by  all  other  tenants  in  common,  if  there  were  any,  for  nearly  sev- 
enty years.  There  is  no  evidence  in  the  record  that  suggests  what 
has  ever  become  of  the  other  three  leagues  or  as  to  their  value  rela- 
tively, and  this  case  must  be  decided  by  its  own  record.  As  the 
four  leagues  were  laid  off  in  a  square,  it  is  a  reasonable  inference 
that  it  was  all  of  about  equal  value.  By  conveying  the  league  in 
question  Helena  Kimble  elected  to  take  this  as  part  of  her  share  in 
the  land.  It  was  a  partition  which  bound  her  and  bound  the  other 
part  owner,  if  enough  was  left  for  his  full  share,  and  he  acquiesced 
in  or  ratified  such  partition.  Jennings  v.  Borton,  44  Texas  Civ. 
App.,  280;  Furrh  v.  Winston,  66  Texas,  523. 

No  errors  are  pointed  out  by  the  assignments  and  the  judgment 
must  be  affirmed. 

Affirmed. 
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Texas  &  New  Orleans  Bailboad  Company  v.  Geobge  B.  Davidson. 

Decided  February  5,  1908. 

1. — ^Fellow   Servant — Charge — Construction. 

In  a  suit  for  damages  for  personal  injuries  to  an  employee,  a  charge  upon 
the  liability  of  a  railroad  company  for  the  negligence  of  a  fellow  servant  con- 
sidered, and  held  not  obnoxious  to  the  objection  that  it  ignored  the  defenses 
of  assumed  risk  and  contributory  negligence.  A  charge  should  be  considered 
as  an  .entirety. 

2. — Assumed  Bisk — ^Knowledge— Charge. 

In  a  suit  for  personal  injuries  a  charge  that  the  plaintiff,  an  employee, 
assumed  such  risks  as  ^vere  known  to  him  or  must  necessarily  have  been  known 
in  the  ordinary  discharge  of  the  duties  of  his  service,  was  correct  and  not 
subject  to  the  objection  that  it  limited  the  risks  assumed  to  such  as  were 
'^necessarily"  known  to  the  servant  instead  of  such  as  could  have  been  known 
by  the  use  of  ordinary  care  and  caution  in  the  discharge  of  his  duties.  Spe- 
cially was  such  charge  harmless  when  the  issue  of  assiuned  risk  was  not  raised 
by  the  evidence. 

3. — ^Damages — ^issne — Charge. 

Where,  in  a  suit  for  personal  injuries,  the  plaintiff  makes  no  claim  for 
damages  by  reason  of  a  certain  element  of  damages,  and  the  court  in  its  main 
charge  does  not  authorize  a  recovery  upon  said  ground,  it  was  not  error  to 
refuse  a  special  charge  to  the  effect  that  the  plaintiff  was  not  entitled  to 
recover  on  said  ground. 

4. — Charge — Contributory  Negligence. 

In  a  suit  for  personal  injuries  the  defendant  recjuested  the  court  to  charge 
the  jury  that  if  the  plaintiff  voluntarily  placed  himself  in  a  dangerous  po- 
sition and  the  train  of  cars  was  being  operated  in  the  usual  or  customary 
manner  for  the  purpose  of  effecting  a  coupling,  he  could  not  recover.  Held, 
properly  refused  because  it  denied  the  plaintiff  the  right  of  recovery  if  the  busi- 
ness was  done  in  the  usual  and  customary  manner  whether  plaintiff  knew  it  or 
not  and  whether  defendant  was  guilty  of  negligence  or  not. 

5. — Item  of  Damages — Special  Charge— Befnsal,  Harmless. 

Where,  in  a  suit  for  personal  injuries,  the  charge  of  the  court  specifically 
names  the  items  of  damage  which  the  jury  might  consider,  the  refusal  of  the 
court  to  give  a  special  charge  withdrawing  from  the  consideration  of  the  jury 
the  item  of  expenses  for  medical  attention,  was  harmless  error  though  the 
state  of  the  evidence  warranted  such  a  charge. 

Appeal  from  the  55th  District  Court,  Harris  County.     Tried  below 
before  Hon.  W.  P.  Hamblen. 

Baker,  Bolts,  Parker  &  Garwood  and  Lane,  Jackson,  Kelley  & 
Walters,  for  appellant. — The  statement  in  a  separate  and  independent 
paragraph  of  an  abstract  proposition  asserting  the  absolute  liability 
of  aU  railroads  in  Texas  for  injuries  to  an  employe  caused  by  the 
negligence  of  his  fellow  servants,  and  unqualified  by  any  explanation 
as  to  the  issues  of  contributory  negligence  and  assumed  risk,  raised 
by  the  pleading  and  evidence,  was  erroneous,  and  was  not  cured 
by  subsequent  paragraphs  wherein  these  issues  were  explained.  Baker 
v.  Ashe,  80  Texas,  356;  Gulf,  C.  &  S.  P.  Ey.  Co.  v.  AUbright,  7 
Texas  Civ.  App.,  23;  Gonzales  v.  Adoue  &  Lobit,  94  Texas,  125. 
Where  the  injury  complained  of  was  the  result  of  a  risk  not  or- 
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dinarily  incident  to  the  service  in  which  the  employe  was  engaged^ 
but  was  an  accident  caused  by  the  negligence  of  the  master,  his 
agents  or  servants^  which  would  have  been  known  to  the  employe 
in  the  ordinary  discharge  of  his  duties,  if  he  had  exercised  ordinary 
care  in  such  employment,  then  he  can  not  recover,  although  such 
danger  might  not  necessarily  have  been  known  to  him  in  the  dis- 
charge of  the  duties  of  his  service  without  the  exercise  of  ordinary 
care  on  his  part  to  discover  said  danger.  Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Lempe,  69  Texas,  19;  Houston  &  T.  C.  Ry.  Co.  v.  Mc- 
Namara,  59  Texas,  255;  Missouri  Pac.  Ry.  Co.  v.  Crenshaw,  71 
Texas,  345;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Garrett,  73  Texas, 
262;  International  &  Q.  N.  Ry.  Co.  v.  Hall,  78  Texas,  660;  Bonnett 
V.  G.,  H.  &  S.  A.  Ry.  Co.,  89  Texas,  72;  Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Gray,  25  Texas  Civ.  App.,  99;  Smith  v.  Armour  &  Co.,  37  Texas 
Civ.  App.,  633;  St.  Louis  S.  W.  Ry.  Co.  v.  Rea,  87  S.  W.  Rep.,  324; 
St  Louis,  Iron  Mt.  Ry.  Co.  v.  Higgins,  53  Ark.,  458;  Texas  &  P. 
Ry.  Co.  V.  Rhodes,  71  Fed.  Rep.,  145;  Thompson  v.  Chicago,  M. 
&  St.  Paul  R.  R.  Co.,  18  Fed.  Rep.,  239;  Motey  v.  Pickle,  74  Fed. 
Rep.,  155. 

If  the  train  of  cars  which  plaintiff  was  attempting  to  couple  was. 
at  the  time  of  the  accident,  being  operated  in  the  usual  and  customary 
manner,  for  the  purpose  of  effecting  a  coupling,  plaintiff  was  not 
entitled  to  recover  if  he  voluntarily  placed  himself  in  a  dangerous 
position,  whereby  he  received  the  injury  complained  of,  and  de- 
fendant was  entitled  to  a  charge  upon  this  phase  of  the  evidence. 
Rea  V.  St.  Louis  Southwestern  Ry.  Co.,  73  S.  W.  Rep.,  555;  Dilling- 
ham V.  Harden,  6  Texas  Civ.  App.,  477;  Houston  &  T.  C.  Ry.  Co. 
V.  Smith,  38  S.  W.  Rep.,  51. 

Ernng  &  Ring,  for  appellee. 

REESE,  Associate  Justice. — George  B.  Davidson  sues  the  Texas 
&  New  Orleans  Railroad  Company  to  recover  $25,000  damages  on 
account  of  personal  injuries  alleged  to  have  been  sustained  by  him 
^\'\^^  switching  yards  of  said  company  at  Echo,  Orange  County, 
while  he  was  engaged  in  the  performance  of  his  duties  as  switchman 
m  the  employ  of  defendant.  Upon  trial  with  a  jury  there  was  a 
verdict  for  plaintiff  for  damages  in  the  sum  of  $5,000,  and  from 
the  judgment,  its  motion- for  a  new  trial  having  been  overruled,  the 
defendant  appeals. 

nJ^A^  alleged  in  tlie  petition,  in  substance,  that  the  accident  oc- 
curred while  appellee  was,  in  the  discharge  of  his  duties,  making 
pnaTn?  f.^  u1''f  ^"^^  ^^^«>  *^»*  t^^e  engineer  in  charge  of  the 
Bomp  aftf-""^^^  *°  ^  '^""^  ^^  ^^^«  ^as  endeavoring  to  couple  on  to 
Sleebrr  •''''?•  ^H*  ^^'^  draw-heads  being  %ut  of  Alignment 
come  lo  a^stanZ^M  ''^''^.  the  engineer  to  stop,  and  after  it  had 
heads    and  tWwiy^^^  '"^  ^^^^^"^  **^^  ^^^  *<^  ^^J^^*  the  draw- 

signal  Lorn  hirn  wit' -r'  "^P^".^  ^^  this^work,  and  without  any 
any  furS  mo^^n^nf  ^\l^  ^"'^"^  ^^^"^^  ^^^^  been  given  before 
ligently   moved  Te    Jars    ^L^T  T'  ^^^^'^.P^^^^   the  engineer  neg- 

cars,    forcing    them    against    the    stationary    car 
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and  cruBhing  appellee's  foot  between  the 'draw-heads  while  he  was 
endeavoring  with  his  foot  to  adjust  the  coupling  apparatus.  Ap- 
pellant answered  by  general  demurrer,  general  denial,  contributory 
negligence  and  assumed  risk. 

By  the  first  assignment  of  error  appellant  complains  of  the  fol- 
lowing charge: 

'^A  railroad  corporation  operating  a  railroad,  the  line  of  which  is 
situate,  in  whole  or  in  part  in  this  State,  is  made  liable  by  statute 
for  all  damages  sustained  by  an  employe  thereof,  while  engaged  in 
the  work  of  operating  the  trains  or  cars  of  any  such  corporation, 
by  reason  of  the  negligence  of  any  other  servant  or  employe  of  such 
corporation." 

The  complaint  of  this  charge  is  that  it  imposed  absolute  liability 
upon  appellant,  regardless  of  its  defenses  of  contributory  negligence 
and  assumed  risk.  It  could  not  have  been  so  understood  by  the 
jury  in  view  of  the  full  and  specific  instructions  given  upon  those 
issues.     There  is  no  merit  in  the  assignment. 

By  its  second  assignment  appellant  assails  the  following  charge  as 
error: 

^An  employe  of  a  railroad  company  is  held,  in  law,  to  assume 
such  risks  as  are  ordinarily  incident  to  the  service  he  engages  to 
perform,  and  such  others  as  he  knows  of,  or  must  necessarily  have 
known  of,  in  the  ordinary  discharge  of  the  duties  of  his  service;  but 
his  risks  arising  from  the  negligence  of  the  company's  servants  or 
employes  that  is  chargeable  to  it,  are  not  assumed  by  an  employe 
unless  he  knows  of  them  or  must  necessarily  have  known  of  them  in 
the  ordinary  discharge  of  the  duties  of  his  service.'' 

And  also  by  its  fourth  assignment  the  following: 

"If  you  believe  from  the  evidence  that  plaintiff's  alleged  injury 
was  the  result  of  a  risk  ordinarily  incident  to  the  service  in  which 
he  was  engaged  as  an  employe  of  defendant,  or  that  it  resulted  to 
him  from  a  risk  that  was  known  to  him,  or  must  necessarily  have 
been  known  to  him  in  the  discharge  of  the  duties  of  his  service,  then 
let  the  verdict  be  for  defendant;  but,  in  determining  the  issues  sub- 
mitted in  this  paragraph,  you  are  instructed  that  if  plaintiff's  al- 
lied injury  was  the  result  of  negligence  of  defendant's  servants  or 
employes,  or  of  one  or  more  of  them,  and  that  he  had  no  knowledge 
of  the  danger  or  risk  thence  to  him  arising  until  he  was  injured,  and 
that  he  would  not  necessarily  have  known  thereof  in  the  ordinary 
discharge  of  his  duties  until  injured,  then  the  defense  of  assumed 
risk  is  not  sustained." 

Both  of  these  charges  are  upon  the  issue  of  assumed  risk  as 
presented  by  the  answer.  The  burden  of  appellant's  complaint  is 
that  in  defining  the  risks  which  appellee  must  be  held  to  have  as- 
sumed there  is"  enumerated  "such  others  as  he  must  necessarily  have 
known  of  in  the  ordinary  discharge  of  the  duties  of  his  service." 
It  is  contended  by  appellant  that  a  proper  statement  of  the  law 
would  have  been  that  appellee  assumed  such  risks  as  he,  by  the  use 
of  ordinary  care  and  caution,  could  have  known,  and  that  it  was  error 
to  limit  the  risks  assumed  (in  addition  to  those  ordinarily  incident 
to  the  employment  and  such  as  were  known  to  appellee)  to  such  as 
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appellee  must  necessarily  have  known  in  the  ordinary  discharge  of 
his  duties.  The  charge  referred  to  does  not  present  affirmative  error, 
but  the  same  question  arises,  and  is  properly  presented  upon  the 
sixth  assignment  of  error,  predicated  upon  the  refusal  of  the  court 
to  give  a  special  charge  requested  by  appellant  stating  the  law  on 
this  point,  as  it  claims  it  should  be  stated. 

It  can  not  be  denied  that  there  is  a  difference  between  the  risks 
necessarily  known  to  appellee  in  the  discharge  of  his  duties,  and 
such  as  he  could  have  learned  by  the  exercise  of  ordinary  care.  We 
are  inclined  to  think  that  the  evidence  does  not  present  the  issue 
of  assumed  risk,  as  is  intimated  in  appellant's  brief,  and  that  if 
there  were  error  in  the  charge  given,  and  in  the  refusal  of  that 
requested,  in  the  respect  pointed  out  by  appellant,  such  error  was 
not  calculated  to  affect  the  finding  of  the  jury  upon  the  issues  of 
negligence  on  the  part  of  appellant  and  contributory  negligence  on 
the  part  of  appellee,  really  the  only  issues  in  the  case.  We  think 
that  under  no  theory  of  the  evidence  could  the  appellee  be  held  to 
have  assumed  the  risk  of  this  single  act  of  negligence  in  causing 
the  cars  to  move,  without  a  signal  from  appellee,  if  in  fact  such 
act  was  negligence,  and  that  is  established  by  the  verdict. 

We  are,  however,  of  the  opinion  that  there  was  no  error  in  the 
use  of  the  language  referred  to  in  the  charge.  In  Railway  Co.  v. 
Hannig,  91  Texas,  351,  the  Supreme  Court  stating  the  doctrine, 
uses  the  following  language:  "He  (the  servant)  does  not  assume 
the  danger  arising  from  the  failure  of  the  master  to  do  his  duty, 
unless  he  knows  of  the  failure  and  of  the  attendant  risks,  or  in  the 
ordinary  discharge  of  his  own  duty  must  necessarily  have  acquired 
the  knowledge.''  Ordinary  risks,  of  course,  the  servant  assumes,  and 
the  court  so  instructed  the  jury,  but  as  to  those  not  ordinarily  inci- 
dent to  his  emplo3rment  and  which  may  be  denominated  extraor- 
dinary risks,  the  rule  is  thus  stated  by  the  Supreme  Court  in  Bon- 
nett  V.  Galveston,  H.  &  S.  A.  Ry.  Co.  (89  Texas,  76):  '"To  sum 
up:  It  is  negligent  for  the  master  to  subject  his  servant  to  a  risk 
not  ordinarily  incident  to  the  employment,  unless  the  extraordinary 
hazard  be  obvious  to  the  servant,  or  he,  in  some  maimer,  be  apprised 
of  it."  If  the  risk  be  obvious,  certainly  it  must  be  of  such  a  char- 
acter that  the  servant  must  necessarily  have  known  of  it.  The 
second   and   fourth   assignments   of  error   referred   to   are   overruled. 

There  is  no  error  of  which  appellant  can  complain  in  the  charge 
which  is  made  the  subject  of  the  third  assignment.  This  charge  in- 
structs the  jury,  if  they  believe  that  defendant's  servants  were 
not  negligent  and  that  plaintiiFs  injuries  were  not  proximately 
caused  by  the  negligence  of  such  servants,  to  find  for  defendant. 
The  objection  presented  is,  that  it  was  calculated  to  mislead  the 
jury,  and  was  probably  construed  by  them  as  implying  that  if  any 
of  defendant's  servants  were  guilty  of  negligence,  defendant  would 
be  liable  regardless  of  whether  the  pleadings  of  plaintiff  had  charged 
such  negligence  on  the  particular  servant  or  not.  (Gulf,  C.  &  S.  F. 
Ry.  V.  Hill,  95  Texas,  629.) 

It  is  assigned  as  error  that  the  court  erred  in  failing  to  instruct 
the  jury  that  plaintiff  was  not  entitled  to  recover  by  reason  of  any 
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inadequate  or  insufficient  treatment  of  plaintiff's  injnriefl  by  the 
physicians  selected  by  defendant,  and  also  in  refusing  a  special 
charge  upon  this  point.  The  petition  contained  the  following  al- 
legation: "That  although  plaintiff  was  treated  after  said  injury  by 
physicians  and  surgeons  selected  by  defendant,  nevertheless  the  treat- 
ment by  them  was  inadequate  and  insufficient,  and  another  surgical 
operation,  or  other  surgical  operations,  will  be  necessary  in  order 
that  the  wounds  upon  his  foot,  as  aforesaid,  may  be  properly  healed, 
and  the  portion  of  said  foot  remaining  placed  in  as  good  condition 
as  it  reasonably  can  be/' 

Evidence  was  introduced  in  support  of  this  allegation.  No  dam- 
'ages  were  claimed  on  this  account,  nor  did  the  charge  of  the  court 
authorize  the  jury  to  consider  this  matter  in  estimating  the  dam- 
ages. The  allegations  and  the  evidence  served  to  support  appellee's 
contention  as  to  the  probability  of  future  suffering  and  after-results 
of  the  injury,  and  no  damages  being  claimed  therefor,  and  the  charge 
of  the  court  not  embracing  this  as  an  element  of  damage  to  be  con- 
sidered by  them,  the  jury  could  not,  under  the  charge  of  the  court, 
have  considered  this  as  an  element  of  damage  for  which  appellee 
was  entitled  to  recover.  The  special  charge  was  not  called  for  and 
the  court  did  not  err  in  refusing  to  give  it. 

The  court  did  not  err  in  refusing  to  give  tlie  special  charge  made 
the  basis  of  the  sixth  assignment  of  error.  Insofar  as  it  states 
correctly  the  law,  it  is  sufficiently  covered  by  the  general  charge. 

There  was  no  error  in  refusing  to  charge  tlie  jury  upon  its  re- 
quest that  if  plaintiff  voluntarily  placed  himself  in  a  dangerous 
position  and  that  the  train  of  cars  was  being  operated  in  the  usual 
or  customary  manner  for  the  purpose  of  effecting  a  coupling,  he 
could  not  recover.  Under  this  charge,  if  tlie  jury  had  believed  that 
appellee  received  his  injuries  by  reason  of  the  movement  of  the  cars, 
while  he  was  engaged  in  coupling  them,  without  any  signal  from 
him,  and  that  this  act  was  negligence,  nevertheless  appellee  would 
not  be  entitled  to  recover,  if  this  was  the  usual  and  customary 
manner  of  doing  the  business,  whether  appellee  knew  of  it  or  not. 
This  is  not  the  law.  (Gulf,  C.  &  S.  F.  Ry.  v.  Hill,  supra,)  There 
was  no  evidence  which  tended  to  show  that  it  was  usual  and  cus- 
tomary to  do  the  business  in  this  way.  It  is  true  there  was  evidence 
that  the  train  was  moved  in  the  usual  or  customary  manner,  but 
this  was  to  rebut  the  charge  of  negligence  and  to  show  that  the 
accident   did  not  occur  from  the  causes   charged   by   appellee. 

Appellant  requested  the  court  to  instruct  the  jury  that  if  appellee 
undertook  to  couple  the  cars  while  they  were  moving,  and  if 
this  was  a  dangerous  act  on  his  part  and  not  such  as  would  have 
been  done  by  a  man  of  ordinary  care,  to  find  for  defendant,  which 
was  refused.  The  court  in  its  charge  went  further  than  this  and 
charged,  in  substance,  that  such  an  act  on  the  part  of  appellee 
would  be  contributory  negligence  as  matter  of  law.  The  jury  was 
instructed,  if  they  believed  that  the  train  was  not  at  a  stand- 
still when  appellee  went  between  the  cars  to  do  the  coupling,  to  find 
for  the  defendant  The  eighth  assignment  presenting  the  point  is 
overruled. 
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It  is  urged  by  appellant  that  the  court  erred  in  failing  to  in- 
Btruet  the  jury  that  there  was  no  evidence  to  sustain  plaintiff's  claim 
for  medical  attention^  and  in  refusing  to  give  a  special  charge  re- 
quested by  appellant  to  this  effect.  In  his  petition  appellee  allied 
that  he  had  expended  and  incurred  liability  for  medical  attention 
to  the  amount  of  $500.  Some  evidence  was  introduced  in  support 
of  this  charge,  which  appellee  admits  was  not  probably  sufficient.  On 
the  measure  of  damages  the  court  charged  the  jury  to  "assess  his 
damages  at  such  sum  as  you  believe,  from  the  evidence,  will  fairly 
and  adequately  compensate  him  for  alleged  injuries,  taking  into 
consideration  as  elements  of  damages,  so  far  as  shown  by  the  evi- 
dence, mental  anguish  and  physical  pain  resulting  to  him  there- 
from, if  any,  including  such,  if  any,  as  will  in  reasonable  probability 
result  to  him  therefrom  in  the  future,  and  also  the  value  of  time  lost 
to  him  therefrom,  if  any,  down  to  the  trial,  and  also  the  present 
value  of  his  diminished  earning  power  in  the  future,  if  any,  resulting 
therefrom.*' 

The  requested  charge  should  have  been  given,  but  the  failure  to 
give  it,  we  do  not  think,  resulted  to  the  prejudice  of  appellant.  Such 
elements  of  damage  as  were  to  be  considered  by  the  jury  are  so 
specifically  pointed  out  in  the  charge,  that  we  think  it  hardly  possible 
that  they  were  beyond  them  in  estimating  appellee's  damages.  The 
refusal  of  the  charge  we  do  not  think  presents  sufficient  ground  for 
reversal  of  the  judgment.  The  ninth  assignment  of  error  presenting 
the  point  is  overruled. 

The  tenth  assignment,  we  think,  was  hardly  intended  to  be  con- 
sidered, as  it  has  neither  proposition  nor  statement. 

We  find  no  reversible  error  and  the  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


J.  C.  OxLEY  V.  S.  B.  Allen. 

Decided  February  6,  1908. 

■ 

1.— Local  Option  Election — Contest — ^Pleading. 

In  a  contest  of  a  local  option  election,  contestant  alleged  generally  that 
the  election  was  invalid  because  the  polls  at  one  of  the  voting  boxes  were 
closed  at  six  instead  of  seven  o'clock,  whereby  a  large  number  of  voters,  whose 
vote  would  have  changed  the  result,  were  prevented  from  voting;  and  that 
the  oath  administered  to  the  officers  of  the  election  was  illegal  and  not  bind- 
ing. '  Held,  that  an  exception  to  the  petition  was  properly  sustained.  The 
facts  relied  on  by  a  contestant  of  an  election  should  be  set  forth  specifically 
and  definitely.  Said  pleading  was  defective  in  not  alleging  that  the  result  of 
the  election  would  have  been  materially  changed,  and  in  not  setting  out  the  oath 
which  was  in  fact  administered  to  the  officers  of  the  election. 

2. — Same — Justice  Precinct — ^Diminishing  Territory. 

To  abolish  local  option  in  a  justice's  precinct  requires  a  majority  vote 
of  the  inhabitants  of  the  same  territory  which  adopted  it.  While  local  option 
was  in  force  in  a  justice's  precinct  the  Commissioners  Court  of  the  county 
reduced  the  territory  of  the  precinct,  and  thereafter  ordered  a  local  option 
election  in  the  precinct  as  reduced.     Held,  that  the  election  was  void. 
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3. — Same — Seeond  Election  witMn  Two  Year*. 

After  the  adoption  of  local  option  in  a  given  territory,  a  second  election 
upon  the  same  question  cannot  be  held  in  the  aame  territory  within  two  years 
after  the  first  election. 

4. — Same — Collateral  Attack. 

When  a  local  option  election  is  void  because  ordered  and  held  in  a  terri- 
tory of  less  area  than  that^  which  adopted  it,  the  same  may  be  attacked  and 
declared  yoid  in  a  collateral  proceeding.  A  formal  contest  and  judgment  to 
that  effect  is  not  necessary. 

5. — Same — ^Declaring    Aesnlt — ^Limitation. 

The  fact  that  more  than  one  year  had  elapsed  since  the  holding  of  a  local 
option  election  and  that  the  ballots  and  election  returns  had  been  destroyed, 
will  not  deprive  the  Commissioners  Court  of  the  county  in  which  the  election 
was  held,  from  declaring  the  result. 

Appeal  from  the  District  Court  of  Hamilton  County."  Tried  below 
before  Hon.  N.  E.  Lindsey. 

R,  Q,  Murphree  and  Langford  &  Chesley,  for  appellant. — The  al- 
legation that  by  violating  the  law  the  oflBcers  of  an  election  had  de- 
prived a  large  number  of  voters,  who  would  have  voted  against  local 
option,  of  the  privilege  of  casting  their  votes  and  thereby  the  result 
of  said  election  would  have  been  changed  and  wotdd  have  been  ren- 
dered doubtful,  is  suflScient  and  contestant  is  not  required  to  give 
the  name  of  each  and  every  voter  who  was  so  deprived  of  the  privi- 
lege of  voting,  as  the  names  and  number  of  voters  is  a  matter  of 
proof  and  not  of  pleading.  Wells  v.  Fairbanks,  5  Texas,  584-5;  Gal- 
veston Ey.  Co.  V.  Crossbell,  25  S.  W.,  486;  Gulf,  C.  &  S.  F.  By.  v. 
Smith,  26  S.  W.,  644-5 ;  Houston  &  T.  C.  Ey.  Co.  v.  Shaffer,  54  Texas, 
646. 

Under  the  Act  of  the  30th  Legislature,  page  447,  in  the  contest 
of  a  local  option  case  the  trial  court  has  authority  to  inquire  into 
and  pass  upon  the  sufficiency  of  the  evidence  upon  which  the  result 
of  an  election  is  declared. 

An  election  can  not  be  held  in  the  territory  where  a  prior  local 
option  election  has  been  held  within  two  years  of  the  date  of  said 
election.     Bev.  Stats.,  art.  3393;  Burks  v.  State,  103  S.  W.,  850. 

The  court  erred '  in  the  second  paragraph  of  his  conclusion  of 
law  in  holding  that  the  local  option  election  in  precinct  No.  3, 
Hamilton  County,  Texas,  was  void,  since  there  is  no  evidence  that 
said  election  has  been  contested  and  held  invalid,  and  until  this  is 
done  the  election  was  valid.  Ex  parte  Pollard,  103  S.  W.,  878; 
Burks  V.   State,  103  S.  W.,  850. 

S.  R.  Allen  and  A.  R.  Eidson,  for  appellee. — In  the  absence  of 
an  allegation  that  the  local  option  election  in  question  did  not  result 
as  ascertained  and  declared  by  the  Commissioners  Court,  it  is  im- 
material as  to  what  evidence  the  court  acted  on  in  declaring  the 
result  of  said  election.  Article  3397,  Bev.  Civ.  Stat.,  as  amended 
by;  the  30th  Legislature,  page  447 ;  ex  parte  John  Burg,  32  Texas 
Crim.  Bep.,  459;  ex  parte  Walton,  74  S.  W.,  314;  Bawls  v.  State, 
89  S.  W.,  1071, 
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The  local  option  election  held  in  precinct  No.  3  of  Hamilton 
County,  on  May  10,  1902,  was  a  legal  and  valid  election.  Ex  parte 
Pollard,  103  S.  W.,  879;  Medford  v.  State,  74  S.  W.,  768;  Woods 
V.  State,  75  S.  W.,  37;  N"elson  v.  State,  75  S.  W.,  502;  ex  parte 
Fields,  86  S.  W.,  1022. 

The  election  ordered  the  15th  day  of  February  and  held  on  the 
15th  day  of  March,  1902,  was  void,  because  the  Commissioners 
Court  had  no  authority  under  the  law  to  order  this  election,  it  not 
being  ordered  to  be  held  in  the  territory  which  adopted  local  option 
and  in  which  local  option  was  in  force  at  the  time.  Article  3393, 
Sayles*  Civil  Statute;  ex  parte  Pollard,  103  S.  W.,  879;  ex  parte 
Fields,  86  S.  W.,'l023;  ex  parte  Elliott,  72  S.  W.,  837;  ex  parte 
Heyman,  78  S.  W.,  349;  ex  parte  Connelly,  75  S.  W.,  301;  King 
V.  State,  33  Texas  Crim.  Eep.,  547;  Curry  v.  State,  28  Texas  Crim. 
App.,  475;  Burkes  v.  State,  103  S.  W.,  850;  Norman  v.  Thompson, 
72  S.  W.,  62. 

The  fact  -that  the  Commissioners  Court  did  not  declare  the  result 
of  the  local  option  election  held  March  10,  1906,  until  July  22,  1907, 
did  not  invalidate  said  election,  but  only  postponed  the  taking  effect 
of  the  local  option  law.  Ex  parte  Bird,  32  Texas  Crim.  Bep.,  459; 
Barham  v.  State,  53  S.  W.,  109;  ex  parte  Walton,  74  S.- W.,  314; 
Bawls  V.   State,  89   S.  W.,  1071. 

There  is  no  authority  in  article  3397  as  amended  by  the  30tli 
Legislature  for  a  court  in  a  contest  to  hold  an  election  void  or  in- 
valid on  account'  of  irregularities  occurring  after  the  election.  Art. 
3397,  Acts  30th  Legislature,  447;  Norman  v.  Thompson,  72  S.  W., 
62;  ex  parte  Burg,  32  Texas  Crim.  Bep.,  549. 

BICE,  Associate  Justice. — This  suit  was  brought  by  appellant 
against  S.  B.  Allen,  county  attorney  of  Hamilton  County,  for  the 
purpose  of  contesting  the  validity  of  a  local  option  election  held 
in  justice  precinct  No.  3  in  said  county,  on  the  10th  day  of  March, 
1906.  It  appears  from  the  conclusions  of  fact  as  found  by  the  court, 
as  well  as  the  facts  in  evidence,  that  in  1894  a  local  option  election 
was  duly  had  and  held  for  justice  precinct  No.  3,  of  Hamilton  County, 
at  which  election  local  option  prevailed,  and  the  same  was  duly  car- 
ried into  effect  by  the  county  authorities. 

Thereafter  in  1896,  and  likewise  in  1899,  local  option  elections 
were  properly  ordered,  had  and  held  for  said  justice  precinct,  each 
of  which  elections  resulted  in  favor  of  local  option,  and  the  same 
was  thereby  continued  in  force  in  said  precinct. 

The  County  Commissioners  Court  of  Hamilton  County,  at  its 
February  term,  1900,  diminished  the  area  of  said  justice  precinct  to 
the  extent  of  taking  therefrom  a  strip  of  territory  one  mile  wide  by 
three  miles  long,  which  said  strip  of  land  so  taken  from  justice  pre- 
cinct No.  3  was  inhabited  by  qualified  voters  at  the  dates  of  all  the 
elections  held  in  said  justice's  precinct,  both  before  and  subsequent 
to  said  change  therein  as  made  by  said  Commissioners  Court.  There- 
after, at  its  February  term,  1902,  the  Commissioners  Court  of  Ham- 
ilton County  ordered  a  local  option  election  to  be  held  in  justice 
precinct  No.  3  of  said  county  on  March  15,  1902,  which  said  election 
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was  ordered  for  and  held  in  justice  precinct  No.  3  as  it  then  ex- 
isted after  the  change  aforesaid^  and  not  in  the  territory  originally 
embraced  in  justice  precinct  No.  3.  The  result  of  said  election 
was  never  declared  and  never  regarded  by  the  Commissioners  Court 
as  regular,  on  the  ground  that  it  was  ordered  for  and  actually  held 
in  a  diflEerent  territory  from  that  which  had  previously  adopted  local 
option. 

Thereafter,  in  April,  1902,  the  Commissioners  Court  of  Hamilton 
County  ordered  another  election  to  be  held  on  the  10th  day  of  May, 
1902,  in  the  territory  comprising  justice  precinct  No.  3  as  the  same 
existed  prior  to  the  change  therein,  describing  said  territory  in  its 
order  by  metes  and  bounds,  and  being  identically  the  same  territory 
that  originally  adopted  it,  and  which  had  continued  it  in  force  by 
the  elections  of  1896  and  1899,  and  which  last  election,  held  on 
May  10,  1902,  resulted  in  the  defeat  of  local  option. 

On  the  17th  day  of  February,  1906,  the  Commissioners  Court  of 
Hamilton  County  ordered  another  local  option  election  to  be  held 
within  and  for  said  precinct  No.  3  on  the  10th  day  of  March,  1906, 
and  the  election  was  ordered  for  the  territory  comprising  precinct 
No.  3  as  the  same  stood  after  the  change  diminishing  same,  as  afore- 
said, which  election  resulted  in  favor  of  local  option  in  said  pre- 
cinct No.  3  as  then  constituted.  Said  Commissioners  Court  met  on 
the  22d  day  of  March  next  thereafter,  being  the  eleventh  day  after 
said  election,  canvassed  the  returns  of  same  and  ascertained  the  fact 
that  said  election  resulted  in  favor  of  local  option,  but  said  court 
failed  to  enter  its  order  declaring  the  result  of  said  election,  but 
at  said  time  ordered  another  local  option  election  to  be  held  on  the 
14th  of  April,  1906,  in  justice  precinct  No.  3  as  the  same  then  ex- 
isted, which  last  election  was  held  in  accordance  with  the  order  of 
said  court,  and  the  result,  to  wit,  that  of  prohibition,  duly  declared, 
and  an  order  to  that  effect  was  duly  published,  and  prosecutions 
were  instituted  thereunder  for  the  selling  of  liquor  in  violation  of 
a  local  option  law  in  said  precinct  as  put  in  force  by  said  election 
of  April,  1906,  which  last  election  the  Court  of  Criminal  Appeals 
held  void,  on  the  ground  that  the  Commissioners  Court  of  Hamilton 
County  had  no  authority  to  order  said  election.  (Burkes  v.  State, 
103   S.  W.,  850.) 

Thereafter  the  Commissioners  Court  of  Hamilton  Coimty,  on  the 
27th  day  of  July,  1907,  in  obedience  to  a  writ  of  mandamus,  met  in 
special  session,  and  declared  the  result  of  the  local  option  election 
which  had  been  held  in  precinct  No.  3  on  March  10,  1906,  and 
which  election  resulted  in  favor  of  local  option,  and  made  the  nec- 
essary orders  to  put  the  same  into  effect. 

Besides  some  questions  relating  to  the  pleadings,  the  principal 
contention  as  made  by  appellant  against  the  validity  of  the  local 
option  election  of  March  10,  1906,  seems  to  be,  in  effect,  that  by 
reason  of  the  elections  of  1894,  1896  and  1899,  local  option  prevailed 
in  precinct  No.  3  as  originally  constituted,  and  that  in  February, 
1900,  the  Commissioners  Court  having  changed  the  boundaries  and 
diminished  the  area  of  said  precinct,  and  the  next  election  in  said 
precinct,   which  was  held   March   15,   1902,   was   in   precinct   No.    3 
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as  changed  by  the  Commissioners  Court  in  1900,  and  not  in  said 
precinct  as  it  existed  when  local  option  was  voted  in  1894  and  re- 
affirmed in  1896  and  1899;  that  the  Commissioners  Court  wrongfully 
held  that  said  last  election  was  invalid,  and  had  no  power  to  order 
the  second  election  in  1902,  because,  he  contended,  tliat  said  first 
election  of  1902  was  valid  until  annulled  by  a  proper  contest  thereof 
in. a  court  of  competent  jurisdiction;  and  that  because  the  election 
of  May  10,  1902,  was  held  within  less  than  two  years  thereafter, 
the  same  was  nugatory  and  without  warrant  of  law,  and  as  a  result 
thereof  local  option  was  continued  in  force  as  originally  voted  in  1894, 
1896  and  1899,  and  that  as  the  election  of  March  10,  1906,  was 
held  in  the  territory  of  precinct  Xo.  3  as  constituted  after  the 
change  of  said  precinct  in  1900,  and  not  in  the  territory  originally 
adopting  local  option,  the  court  should  have  held  the  same  invalid. 
Appellant  also  contended  that  the  Commissioners  Court  at  its  July 
term,  1907,  was  then  without  power  or  authority  to  declare  the  result 
of  the  election  of  March  10,  1906,  because  more  than  one  year  had 
elapsed  since  the  holding  of  said  election,  the  ballots  and  returns 
thereof  having  in  the  meantime  been  destroyed  by  the  county  clerk, 
as  required  by  law. 

Appellant  by  his  first  assignment  of  error  insists  that  the  court 
erred  in  sustaining  exceptions  to  his  amended  original  petition,  which 
in  effect  alleged  that  said  election  was  illegal  because  the  polls  at 
one  of  the  voting  boxes  were  closed  at  six  o'clock,  and  not  kept  open 
for  the  time  required  by  law,  to  wit,  until  seven  o'clock  p.  m.,  and 
thereby  a  large  number  of  voters  were  deprived  of  the  privilege  of 
voting,  which  would  have  changed  the  result  and  have  rendered  the 
same  doubtful.  Appellant  likewise  urged  in  his  second  assignment 
that  the  court  erred  in  striking  out  paragraph  (d)  of  his  first 
amended  original  petition,  which  was  to  the  effect  that  the  oath 
administered  to  the  officers  of  the  election  was  illegal  and  not  binding. 

These  assignments  relate  to  such  irregularities  as  may  be  discussed 
together.  We  do  not  think  that  the  court  erred  in  sustaining  the 
exceptions  above  alluded  to,  because  as  to  the  first  the  number 
and  names  of  the  persons  who  it  is  claimed  were  deprived  of  voting 
at  said  election  were  not  alleged,  nor  was  any  excuse  offered  for 
failing  to  so  state  them;  nor  is  it  alleged  that  the  result  would 
have  been  materially  changed  by  reason  thereof,  but  only  that  it 
would  have  changed  the  result.  This  might  have  been  true  without 
really  affecting  the.  legal  result  of  the  election.  We  think  it  was 
necessary  on  the  part  of  the  pleader  to  either  give  the  number  and 
the  names  of  the  parties  who  were  thus  deprived  of  the  privilege 
of  voting,  in  order  that  the  contestee  might  be  able  to  meet  this 
issue  with  proof,  or  to  have  alleged  some  sufficient  excuse  for  failing 
so  to  do,  which  was  not  done.  A  general  statement,  as  contained  in 
the  petition,  in  our  judgment  is  not  sufficient. 

Nor  did  the  court  err  in  sustaining  the  exception  relative  to  the 
point  raised  in  the  second  assignment  of  error,  that  the  oath  ad- 
ministered was  not  the  proper  one.  It  devolved  upon  the  contestant 
to  allege  specifically  tlie  oath  in  fact  taken,  and  to  show  that  the 
same  was   different  from  the   one   required  by   law,   and  his  failure 
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to  do  BO  was  sufficient  ground  for  sustaining  the  exception.  The 
iacta  relied  upon  by  a  contestant  to  impeach  the  validity  of  an 
election  should  be  set  forth  specifically  and  definitely,  as  shown  by 
the  following  authorities:  Maloney  v.  Collier,  83  S.  W.,  667;  Mc- 
Creary  on  Elections,  sec.  437;  Edwards  v.  Logan,  69  S.  W.,  800; 
Bigham  v.  Chubb,  95  S.  W.,  674. 

We  do  not  think  the  court  erred  in  refusing  to  consider  the  evi- 
dence of  A.  E.  Scott,  as  alleged  by  appellant  in  his  third  assignment 
of  error,  because  we  believe  that  said  testimony  was  immaterial  with 
reference  to  the  issue  then  before  the  court.  Said  evidence  of  Scott, 
according  to  the  recitals  of  the  bill,  related  to  what  occurred  in  the 
Commissioners  Court  relative  to  the  canvass  of  the  returns  of  the 
election  of  March,  1902,  which  said  election  we  hold  to  have  been 
clearly  illegal,  and  without  authority  of  law;  and,  therefore,  it 
would  have  been  immaterial  to  have  considered  said  testimony. 

Appellant  by  his  fourth  assignment  of  error  contends  that  the 
court  erred  in  the  fourth  paragraph  of  its  conclusions  of  fact  in 
holding  that  the  local  option  election  held  in  precinct  No.  3,  of 
Hamilton  County,  on  May  10,  1902,  was  a  valid  election,  since  the 
undisputed  evidence  shows  that  there  had  been  a  prior  local  option 
election  held  in  said  precinct  No.  3  within  less  than  two  years  of 
the  date  of  said  election  of  May  10,  1902.  The  fourth  conclusion 
of  fact  complained  of  is  as  follows:     "I  find  that  the  Commissioners 

Court,  on  the  day  of  April,  1902,  duly  and  legally  passed  and 

entered  its  order  ordering  an  election  to  be  held  in  justice  precinct 
No.  3,  in  said  Hamilton  County,  as  said  precinct  existed  when  local 
option  was  first  adopted  in  said  precinct,  to  wit,  in  1894,  and  as  it 
existed  December  9,  1899,  when  the  last  local  option  election  was 
held  in  said  territory  to  determine  whether  the  sale  of  intoxicating 
liquors  should  be  prohibited  in  said  territory;  that  said  territory 
constituting  justice  precinct  No.  3,  as  it  existed  in  1894,  and  up  to 
the  time  it  was  changed  in  1900,  was  set  out  and  particularly  de- 
scribed, in  the  order  of  the  court  ordering  said  election,  by  metes 
and  bounds,  and  I  find  that  said  election  was  duly  and  legally  held 
within  and  for  said  territory  comprising  justice  precinct  No.  3  at 
the  time  local  option  was  originally  adopted  in  said  precinct,  on  the 
10th  day  of  May,  1902,  and  that  said  election  resulted  against  pro- 
hibition, a  majority  of  the  votes  cast  at  said  election  being  cast  against 
prohibition.  And  that  said  election  resulted  in  the  repeal  of  local 
option  in  the  territory  which  adopted  it  in  1894,  and  continued  it  in 
force  up  to  and  including  the  election  of  December  9,  1899.*' 

We  do  not  think  that  the  court  erred  in  its  holding.  It  appears 
from  the  statement  of  facts,  which  support  the  conclusions  of  fact 
as  found  by  the  court  in  this  case,  that  the  first  election  held  after 
the  change  made  in  the  justice  precinct  No.  3,  was  the  election  of 
March,  1902.  This  election  was  not  recognized  nor  considered  of 
any  validity  by  the  Commissioners  Court,  because  it  appears  that 
the  same  was  ordered  held  in  justice  precinct  No.  3  as  tlie  same 
was  changed.  Under  repeated  decisions  of  the  Court  of  Criminal 
Appeals  of  this  State  construing  the  local  option  statutes  and  tlie 
Constitution   of  the   State   relating   thereto,    it   has   been   held   tliat. 
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notwithstanding  the  fact  that  the  Commissioners  Court  has  the  clear 
legal  right  after  a  local  option  election  has  been  held  in  a  justice 
precinct,  to  detach  a  part  of  said  justice  precinct,  and  add  the  same 
to  some  other  justice  precinct  within  the  county;  but  in  so  doing 
said  Commissioners  Court  does  not  and  can  not  under  the  law  in 
any  way  interfere  with  local  option  as  adopted,  and  its  action  does 
not  invalidate  the  local  option  election  formerly  held  in  said  terri- 
tory; but  that  it  requires  a  vote  of  the  people  living  within  the 
original  bounds  of  the  justice's  precinct  which  put  local  option  into 
effect,  to  nullify  the  same.  Therefore,  local  option  having  been  ef- 
fective in  justice  precinct  No.  3  from  1894  until  1899,  the  Com- 
missioners Court  by  the  change  in  1900,  diminishing  said  precinct, 
could  not  in  any  way  interfere  with  prohibition  as  it  then  existed 
in  the  territory  formerly  known  as  justice  precinct  No.  3.  So 
that  the  election  of  March  15,  1902,  which  was  held  for  justice 
precinct  No.  3  as  the  same  existed  after  the  change  by  the  Commis- 
sioners Court,  was  without  authority  of  law,  consequently  void  and 
could  not  in  any  way  affect  the  status  of  tlie  local  option  territory 
as  it  originally  stood;  and  the  election  of  May,  1902,  which  took 
place  under  an  order  describing  the  old  territory  of  justice  precinct 
No.  3  by  metes  and  bounds,  as  it  originally  existed,  and  in  which 
said  territory  the  election  of  May,  1902,  was  held,  was  a  legal  elec- 
tion and  resulted  in  the  defeat  of  local  option  in  said  territory.  This 
being  true,  it  follows  that  the  election  of  March  10,  1906,  which 
was  the  next  succeeding  election  thereafter,  was  the  first  legal  elec- 
tion that  was  ordered  in  justice  precinct  No.  3  after  the  same  had 
been  changed  by  the  order  of  the  Commissioners  Court;  and  if  this 
election  resulted  in  favor  of  prohibition,  then  prohibition  still  exists 
in  said  territory,  because  the  election  of  May,  1906,  was  illegal  in 
that  it  was  ordered  within  less  than  two  years  thereafter,  and  for 
this  reason  it  was  so  held  by  the  Court  of  Criminal  Appeals  in 
Burkes  v.  State,  supra.  Ex  parte  Pollard,  103  S.  W.,  879;  Medford 
V.  State,  74  S.  W.,  768;  Woods  v.  State,  75  S.  W.,  37;  Nelson  v. 
State,  75  S.  W.,  502;  ex  parte  Fields,  86  S.  W.,  1022. 

Appellant's  fifth  and  sixth  assignments  of  error  in  effect  raise  the 
same  question,  and  urge  that  the  court  erred  in  the  second  paragraph 
of  its  conclusions  of  law  in  holding  that  the  local  option  election 
in  precinct  No.  3,  Hamilton  County,  was  void,  since  there  is  no 
evidence  that  said  election  has  been  contested  and  held  invalid  by 
a  court  of  competent  jurisdiction,  and  until  this  is  done  the  election 
was  valid.  The  second  conclusion  of  law  is  that  the  first  election 
in  1902,  the  election  ordered  the  15th  day  of  February,  1902,  and 
held  on  the  15th  day  of  March,  1902,  was  void  for  the  reason  that 
the  Commissioners  Court  had  no  authority  under  the  law  to  order 
this  election,  because  it  was  not  ordered  to  be  held  in  the  territory 
which  originally  adopted  local  option,  and  in  which  local  option 
was  in  force  under  and  by  virtue  of  the  election  held  in  1894  and 
reaffirmed  by  the  elections  of  1896  and  1899.  The  appellant's  con- 
tention, in  effect,  is  that  the  election  of  March,  1902,  must  be  held 
valid  until  the  same  has  been  duly  contested  by  competent  authority. 
We  do  not  concur  with  him  in  this  contention,  and  believe  that  the 
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trial  court  was  correct  in  holding  said  election  void,  because  the 
same  was  not  ordered  for  the  territory  originally  adopting  local  option, 
and,  under  the  circumstances,  said  election  was  void  ab  initio, 
and  did  not  require  the  determination  of  the  same  by  any  contest, 
as  has  been  frequently  held  by  the  courts.  We  think  that  this  could 
be  determined  in  a  collateral  proceeding,  as  was  done.  (Ex  parte 
Pollard,  supra.) 

Appellant  by  his  seventh  assignment  of  error  insists  that  the  court 
erred  in  the  fifth  paragraph  of  its  conclusions  of  law  in  holding 
that  the  Commissioners  Court  of  Hamilton  County  legally  declared 
on  July  22,  1907,  the  result  of  the  local  option  election  held  in 
precinct  No.  3,  in  Hamilton  County,  on  March  10,  1906,  more  than 
one  year  having  elapsed  between  the  date  of  said  election  and  the 
declaration  of  the  result  thereof.  Appellant  contends  that  article 
1748  of  the  Eevised  Civil  Statutes  on  the  subject  of  general  elec- 
tions, providing  that  all  ballots  and  election  returns  shall  be  held 
by  the  county  clerk  for  the  period  of  one  year  and  then  destroyed 
if  no  election  contest  has  been  instituted,  was  intended  by  the  Legis- 
lature as  a  statute  of  repose,  and  that  the  result  of  an  election  which 
has  been  suffered  to  lie  dormant  for  a  period  of  more  than  one 
year  can  not  be  declared.  We  do  not  agree  with  appellant  in  this 
contention.  The  statute  referred  to  does  not  undertake  to  prevent 
or  prohibit  the  Commissioners  Court  from  declaring  the  result  at 
any  time  subsequent  to  the  election.  It  only  provides  for  the  burn- 
ing of  the  ballots  and  returns  after  a  period  of  one  year  has  elapsed 
in  general  elections.  And  while  not  holding  that  this  statute  makes 
it  the  duty  of  the  clerk  to  bum  the  ballots  and  returns  of  local 
option  elections^  if  it  can  be  so  construed  we  do  not  think  that  it 
was  the  intention  of  the  Legislature,  by  the  enactment  thereof,  to 
prevent  a  court  from  declaring  the  result  of  an  election  that  had 
been  legally  held,  where  there  had  been  a  mere  failure  to  do  so  on 
the  part  of  the  court  until  after  the  lapse  of  one  year  from  the 
date  thereof.  We  are  supported  in  this  view  by  a  number  of  opin- 
ions of  the  Court  of  Criminal  Appeals  of  this  State  construing  art. 
3390  of  the  Bevised  Civil  Statutes,  requiring  the  Commissioners 
Court  to  declare  the  result  on  the  11th  day  after  the  local  option 
election,  or  as  soon  thereafter  as  practicable.  We  know  of  no  statute 
of  limitations  upon  this  subject,  and  our  ahention  has  been  called 
to  none  by  counsel  in  their  brief. 

In  ex  parte  Burge,  24  S.  W.,  289,  a  similar  question,  in  principle, 
was  passed  upon  by  the  Court  of  Criminal  Appeals,  and  Justice 
Simpkins,  delivering  the  opinion  of  the  court,  in  a  case  where  the 
Commissioners  Court  had  failed  to  declare  the  result  of  an  election 
at  the  proper  time,  to  vrit,  on  the  eleventh  day  after  the  election, 
and  had  neglected  to  do  so  for  nearly  eight  months  thereafter,  said: 

'*In  determining  what  circumstances  of  official  omission  or  mis- 
conduct will  avoid  an  election,  the  object  to  be  attained  by  an  elec- 
tion must  be  kept  in  view,  to  wit,  the  ascertaining  the  will  of  the 
majority,  and  whatever  statutory  provisions  are  essential  to  the  at- 
tainment of  this  end  are  obviously  indispensable.  In  special  elec- 
Vol.  XLIX.  Civil— 7. 
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tions  there  is  a  distinction  to  be  drawn  between  those  matters  re- 
quired to  be  done  anterior  to  the  election  and  those  subsequent 
thereto.  The  first  are  generally  directed  to  securing  a  prompt,  fair 
and  intelligent  expression  of  the  popular  will;  while  the  second  are 
for  the  purpose  of  ascertaining  and  declaring  it.  In  regard  to  the 
first,  the  courts  require  a  strict  compliance  with  the  provisions  of 
the  statute,  not  only  that  the  people  may  be  promptly  given  an 
opportunity  of  expressing  their  will  (ex  parte  Sublett,  23  Texas 
App.,  311),  but  that  full  notice  of  the  object,  time  and  place  may 
be  certainly  given.  (McCreary,  Elect.,  sees.  127,  128.)  After  an 
election  has  been  held  and  the  will  of  the  people  fairly  ascertained 
courts  will  give  such  a  construction  as  will  best  secure  and  carry 
out  that  will,  and  will  not  hold  the  precise  time  to  be  the  essence 
of  the  election,  and  thereby  permit  the  election  to  be  defeated  by 
the  neglect  or  wilful  disregard  of  a  plain  ministerial  duty.  (Id., 
sec.  128.)  We  regard  the  requirement  of  the  statute  that  ^the  order 
declaring  the  result  and  prohibiting  the  sale  of  intoxicating  liquors 
should  be  entered  on  the  eleventh  day  or  as  soon  thereafter  as  prac- 
ticable,' as  intended  for  the  benefit  of  the  voters  adopting  the  law; 
and,  while  the  law  requires  the  order  to  be  entered  as  soon  as  prac- 
ticable, it  by  no  means  intends  the  election  to  be  void  on  a  failure 
so  to  do.  On  the  contrary,  we  think  a  writ  of  mandamus  would 
lie  to  enforce  the  performance  of  the  duty  where  it  was  neglected, 
and  certainly  the  court  can  do  voluntarily  what  it  can  be  made  to 
do/'  The  same  doctrine  has  been  announced  in  Barham  v.  State, 
53  S.  W.,  109;  ex  parte  Waltham,  74  S.  W.,  314;  Eawls  v.  State, 
89  S.  W.,  1071. 

From  what  has  been  said  we  believe  that  the  Commissioners  Court 
had  the  right  to  declare  the  result  of  the  election  of  March,  1906, 
at  the  time  it  undertook  to  do  so,  and  was  not  in  any  way  prevented 
from  so  doing  by  reason  of  the  fact  that  the  law  required  the  bal- 
lots cast  at  said  election  to  be  burned  before  said  time.  From  the 
findings  of  fact,  supported  by  the  statement  of  facts,  it  appears  that 
the  result  of  said  election  was  in  fact  ascertained  and  determined  at 
the  proper  time  by  the  Commissioners  Court.  They  only  failed  to 
make  the  order  declaring  the  result  as  ascertained  by  them,  at  the 
proper  time. 

We  have  been  greatly  aided  in  the  consideration  of  the  questions 
here  involved  by  able  briefs  of  counsel  for  both  sides;  and,  after  a 
full  consideration  of  all  the  questions  urged  by  appellant,  we  are 
inclined  to  think  that  no  reversible  error  has  been  shown  in  the 
action  of  the  trial  court,  and  therefore  affirm  the  judgment. 

Affirmed, 


American  Surety  Company  op  New  York  v.  Job  Koen,  Receiver. 

Decided  February  5,  1908. 

Appointment  of  Keceiver — Appeal  Bond — Liability  of  Surety. 

The  liability  of  a  surety  on  a  statutory  appeal  bond  on  an  appeal  from  an 
order  of  a  court  refusing  to  vacate  a  receivership,  is  limited  to  the  costs  in- 
curred by  the  motion  to  vacate  the  order  appointing  the  receiver  and  the  appeal 
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from  the  judgment  overruling  that  motion.     Such  surety  is  not  liable  for  the 
costs  of  the  entire  suit. 

Appeal  from  the  County  Court  of  Travis  County.  Tried  below 
before  Hon.  Jno.  W.  Homsby. 

Jos,  H.  Robertson,  Fiset  &  McClendon  and  Oeo.  E.  Shelley,  for 
appellant. 

Allen  &  Hart  and  Jos.  H,  Hart,  for  appellee. 

KEY,  Associate  Justice.— On  the  .2d  day  of  February,  1905, 
by  an  interlocutory  order  then  made,  Joe  Koen  was  appointed  re- 
ceiver of  the  Fidelity  Funding  Company  of  San  Francisco,  in  a 
suit  then  pending  against  that  company  in  the  District  Court  of 
Travis  County.  On  the  23d  day  of  May,  1905,  the  defendant  com- 
pany filed  a  motion  to  vacate  the  judgment  appointing  a  receiver, 
which  motion  was  heard  and  overruled  on  the  27th  day  of  May,  1905. 
The  defendant  company  excepted  and  gave  notice  of  appeal,  and  on 
the  13th  day  of  June,  1905,  filed  a  bond  which,  in  substance,  com- 
plied with  the  statute  prescribing  the  requisites  of  an  appeal  bond. 
It  was  approved  by  the  clerk,  who  prepared  a  transcript  and  delivered 
it  to  the  defendant,  who  filed  it  in  this  court.  Sam  Hirshfeld,  the 
plaintiff  in  that  suit,  filed  a  motion  to  dismiss  that  appeal,  which 
motion  was  sustained,  because  the  statute  did  not  authorize  an  ap- 
peal from  an  order  overruling  a  motion  to  vacate  an  order  appoint- 
ing a  receiver,  and  because  the  statute  authorizing  an  appeal  from 
an  .interlocutory  order  appointing  a  receiver  requires  the  appeal 
to  be  perfected  within  twenty  days  after  the  order  is  made.  (Fidel- 
ity Funding  Co.  v.  Hirshfeld,  41  Texas  Civ.  App.,  617.) 

Thereafter  Joe  Koen,  as  receiver,  being  one  of  the  payees  named 
in  the  appeal  bond,  brought  this  suit  against  the  American  Surety 
Company  of  New  York,  the  surety  upon  said  bond,  seeking  to 
recover  $500,  the  amount  stipulated  in  the  bond.  The  principals 
were  not  made  parties  upon  the  grounds  of  nonresidence  and  in- 
solvency. 

The  defendant  denied  liability  (1)  upon  the  ground  that  at  the 
time  the  bond  was 'executed  no  right  of  appeal  existed,  and  there- 
fore the  bond  had  no  force  and  effect  and  created  no  liability  as 
an  appeal  bond;  (2)  that  not  being  a  valid  appeal  bond,  it  created 
no  right  of  action,  and  plaintiff  could  maintain  no  suit  thereon; 
(3)  that  the  costs  sought  to  be  recovered  herein  were  payable  alone 
out  of  the  property  in  the  hands  of  the  plaintiff  as  receiver,  and 
therefore  the  defendant  was  not  liable  therefor;  and  (4)  that  the 
Fidelity  Funding  Company  had  paid  all  costs  incurred  on  the  hear- 
ing of  the  motion  to  set  aside  the  order  appointing  the  receiver 
and  in  the  attempted  appeal,  as  required  by  the  judgment  of  this 
court  when  it  dismissed  the  appeal,  and  therefore  the  question  of 
the  defendant's  liability  was  adjudicated,  and  the  defendant  could 
not  be  held  liable  otherwise  than  as  fixed  by  the  judgment  of  this 

court 
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A  trial  was  had  without  a  jury  and  judgment  rendered  against 
the  defendant  for  $500,  and  the  defendant  has  appealed. 

On  behalf  of  appellant  it  is  contended  that  the  bond  is  not  en- 
forcible  as  a  statutory  obligation,  because  no  right  of  appeal  existed 
at  the  time  it  was  executed,  and  therefore  its  execution  was  not 
authorized  by  law.  It  is  also  contended  that  for  certain  assigned 
reasons  it  is  not  enforcible  as  a  common  law  obligation.  Both  of 
these  propositions  are  contested  by  counsel  for  appellee,  but  we  find 
it  unnecessary  to  decide  either  point. 

The  bond  in  question  is  not  a  supersedeas  bond,  but  is  in  the 
form  of  an  appeal  bond.  It  recites  the  judgment  of  the  court  over- 
ruling the  motion  of  the  defendants  Fidelity  Funding  Company  and 
A.  C.  Leopold  to  set  aside  and'  vacate  the  previous  order  of  the 
court  appointing  a  receiver,  states  that  said  defendants  had  taken 
an  appeal  from  said  judgment,  and  obligates  said*  defendants,  as 
principals,  and  the  appellant  in  this  case  as  surety,  to  pay  to  certain 
persons,  one  of  whom  was  Joe  Koen  (the  appellee  in  this  case),  the 
sum  of  $500,  "conditioned  that  the  said  Fidelity  Funding  Company 
of  San  Francisco  and  A.  C.  Leopold,  appellants,  shall  prosecute  their 
appeal  with  effect,  and  shall  pay  all  the  costs  which  have  accrued 
in  the  court  below,  and  which  may  accrue  in  the  Court  of  Civil 
Appeals  and  the  Supreme  Court.*^  The  language  quoted  is  copied 
from  the  statute  prescribing  the  requisites  of  an  appeal  bond.  While 
the  statute  and  the  bond  here  involved  use  the  word  "and"  in  stat- 
ing the  obligations  of  the  instrument,  those  obligations  are  in  the 
alternative,  requiring  that  the  appeal  should  be  prosecuted  with  effect 
or  the  costs  should  be  paid  as  specified  in  the  bond.  (Robinson  v. 
Brinson,  20  Texas,  438;  Southern  Pac.  Ry.  Co.  v.  Stanley,  76  Texas, 
418;  Blair  v.  Sanborn,  82  Texas,  687.)  These  propositions  are  not 
disputed,  and  the  plaintiff  seeks  to  hold  the  defendant  liable  for 
certain  costs  which  accrued  in  the  original  suit  in  the  District  Court 
and  were  paid  by  the  plaintiff  with  funds  held  by  him  as  receiver. 
It  was  shown  by  clear  and  undisputed  testimony  that  the  Fidelity 
Funding  Company,  one  of  the  principals  in  the  bond,  had  paid  all 
the  costs  which  accrued  in  the  District  Court  on  account  of  the 
filing  and  urging  the  motion  to  vacate  the  order  appointing  a  re- 
ceiver, and  all  the  costs  of  this  court  caused  by  the  attempted  appeal 
from  the  order  overruling  that  motion,  which  costs  aggregated 
$154.90.  It  is  contended  on  behalf  of  appellant  that  such  payment 
constituted  a  discharge  of  its  entire  liability  as  surety  for  the  pay- 
ment of  costs,  and  we  have  reached  the  conclusion  that  such  con- 
tention is  correct. 

The  obligation  of  the  bond  to  "pay  all  the  costs  which  have  ac- 
crued in  the  court  below,"  etc.,  has  reference  and  should  be  limited 
to  the  case  presented  on  appeal.  Usually  that  includes  the  entire 
suit,  but  it  is  not  always  so,  and  this  is  one  of  the  exceptions.  An 
appeal  is  authorized  from  an  interlocutory  order  appointing  a  re- 
ceiver, and  the  bond  in  question  was  made  in  an  attempt  to  prose- 
cute such  an  appeal.  That  attempted  appeal  constituted  a  case 
within  itself,  though  it  was  a  mere  incident  to  the  main  suit>  and 
the  bond  given  related  to  the  case  which  constituted  the  attempted 
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appeal.  The  principals  in  the  bond,  as  defendants  in  the  original 
suit,  may  have  been  liable  for  all  the  costs  in  the  District  Court 
from  the  inception  to  the  end  of  the  litigation,  but  we  think  the 
bond  should  be  construed  as  limited  to  and  only  creating  a  liability 
in  the  case  presented  by  the  motion  to  set  aside  and  vacate  the  order 
appointing  a  receiver^  and  the  attempted  appeal  from  the  judgment 
overruling  that  motion. 

We  are  now  dealing  with  the  liability  of  a  surety,  and  the  general 
rule  is  that  such  contracts  are  to  be  strictly  construed,  and  uncer- 
tainties and  ambiguities  resolved  in  favor  of  the  surety.  We  think 
it  is  clear  that  in  making  the  bond  under  consideration  the  intention 
was  to  execute  a  statutory  appeal  bond.  We  are  also  of  the  opinion 
that  it  was  the  intention  of  the  Legislature  in  prescribing  the  requi- 
sites of  an  appeal  bond,  to  fix  liability  for  such  costs  only  as  were 
involved  in  and  related  to  the  subject  matter  of  the  appeal.  At 
any  rate,  it  is  not  clear  that  in  a  case  like  this,  where  an  appeal  is 
prosecuted  or  attempted  from  a  judgment  or  order  which  does  not 
include  the  entire  suit,  it  was  the  intention  of  the  Legislature  that 
the  surety  on  the  appeal  bond  should  be  bound  for  all  the  costs 
which  have  accrued  in  the  original  suit;  and  if  reasonable  doubt 
exists  npon  that  score,  the  surety  is  entitled  to  the  benefit  of  it. 
We  make  no  ruling  on  the  contention  tliat,  as  the  costs  sued  for 
were  paid  with,  funds  of  the  Funding  Company,  no  right  of  action 
exists  for  their  recovery. 

Our  conclusion  is  that  the  trial  court  erred  in  rendering  judg- 
ment for  the  plaintiff,  and  that  judgment  will  be  set  aside  and 
Judgment  here  rendered  for  the  appellant  in  this  court,  the  defend- 
ant in  the  court  below. 

Reversed  and  rendered. 


W.  C.  North  v.  T.  B.  Couqhran  et  ax. 

Decided  February  5,  1908. 

1^ — Deed — ^Betervation  of  Improvements — ^Innoeent  Pnrcliaier — ^Evidence. 

Ordinarily  a  statement  in  a  deed  in  a  chain  of  title  that  certain  improve- 
ments on  the  land  conveyed  belonged  to  a  third  party  then  in  possession  of  the 
land,  would  charge  a  subsequent  purchaser  of  the  land  with  notice  that  said 
improvements  did  not  pass  with  the  land.  But  where  the  owner  of  the  im- 
provements abandons  them  and  allows  the  owners  of  the  land  to  exercise  ex- 
clusive acts  of  ownership  over  them  for  five  years,  and  declares  to  the  attorney 
of  a  subsequent  purchaser  that  he  has  no  interest  in  the  property,  such  facts 
will  warrant  a  finding  that  the  subsequent  purchaser  was  an  innocent  pur- 
chaser and  therefore  entitled  to  hold  the  improvements. 

S. — Judgment — ^Parties — ^Effect. 

Where  a  party  admits  that  he  has  no  interest  or  fails  to  show  any  in- 
terest in  the  subject  matter  of  the  suit,  he  cannot  complain  of  the  disposition 
of  the  same  by  the  judgment. 

3. ^Trespass  to  Try  Title— Hot  Gnllty — ^Defenses. 

The  impleading  of  his  warrantors  and  praying  that  he  be  quieted  in  his 
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title  by  a  defendant  in  trespass  to  try  title  is  not  pleading  his  title  specially, 
and  does  not  prevent  tiim  from  making  any  defense  he  may  deaire  under  his 
plea  of  not  guilty,  except  limitation. 

Error  from  the  District   Court  of  Wilson   County.     Tried  below 
before  Hon.  E.  A.  Stevens. 

C.  Zf.  Bass  and  W,  H,  Blanton,  for  plaintiff  in  error. 

Cocke  &  Cocke  and  L.  B.  Wiseman,  for  defendant  in  error. 

^  FLY,  Associate  Justice.— This  is  a  suit  instituted  by  W.  C. 
North,  who  will  be  designated  as  plaintiff,  against  A.  B.  Briscoe, 
W.  A.  Coughran,  T.  B.  Coughran,  H.  W.  Wiseman,  Reagan  Wiseman, 
Lee  Wiseman,  Robert  Wiseman  and  Charles  W.  Kimball,  designated 
herein  as  defendants,  to  recover  of  them  a  parcel  of  land  in  A.  J. 
Williams  addition  to  the  town  of  Floresville,  block  "G,"  which  is  a 
square  with  sides  four  hundred  feet  in  length.  In  addition  to  the 
ordinary  allegations  in  an  action  of  trespass  to  try  title,  it  was  al- 
leged that  on  or  about  October  1,  1900,  T.  B.  Coughran  and  W.  A. 
Coughran  acquired  the  legal  title  to  said  land,  to  be  held  in  trust 
for  plaintiff,  but  that  they  had  failed  and  refused  to  convey  the 
title  to  plaintiff,  as  they  should  have  done,  that  it  was  the  homestead 
of  plaintiff  and  his  family,  and  that  the  Coughrans  had  made  some 
kind  of  transfer  of  the  legal  title  and  the  other  defendants  were 
claiming  it.  The  Coughrans  pleaded  general  denial  and  not  guilty. 
The  defendant  Kimball  pleaded  not  guilty  and  that  he  was  a  pur- 
chaser, for  value,  without  notice  from  the  Coughrans  and  asked  that 
he  be  quieted  in  his  title,  and  in  the  alternative  for  judgment  against 
his  warrantors.  W.  R.  Wiseman  pleaded  not  guilty  and  that  he  was 
an  innocent  purchaser  of  six  lots  in  the  block  sued  for,  from  C.  W. 
Kimball,  and  prayed  in  the  alternative  for  judgment  against  him  for 
his  purcliase  money.  A.  B.  Briscoe  filed  a  general  demurrer  and 
general  denial  and  H.  W.  Wiseman,  R.  A.  Wiseman  and  L.  B.  Wise- 
man filed  disclaimers.  Before  the  trial  plaintiff  abandoned  all 
claim  to  lots  nine  and  ten  in  the  block  sued  for.  The  cause  was 
tried  without  a  jury  and  resulted  in  a  judgment  of  dismissal  as  to 
A.  B.  Briscoe,  H.  W.  Wiseman,  R.  A.  Wiseman,  and  L.  B.  Wiseman, 
that  plaintiff  take  nothing  by  his  suit  and  pay  all  costs,  that 
Kimball  recover  of  plaintiff  lots  6  to  22  inclusive  in  block  G,  and 
that  W.  R.  Wiseman  recover  of  plaintiff  lots  40  to  45  inclusive. 

In  1901,  Mrs.  E.  M.  Harrison  made  a  deed  of  conveyance  to  A.  B. 
Briscoe  to  lots  11  to  20  inclusive  in  block  G,  Railroad  addition  to 
Floresville,  and  in  the  same  year  D.  C.  McRae  conveyed  to  Briscoe 
lots  6,  7,  8,  40,  41,  42,  43,  44  and  45,  in  same  block.  In  the  Har- 
rison deed  there  was  a  clause  disclaiming  any  attempt  to  convey  the 
cotton  gin  and  grist  mill  and  machinery  incident  thereto,  which 
she  declared  to  be  the  property  of  W.  C.  North.  The  testimony  in- 
dicates that  plaintiff,  being  desirous  of  purchasing  the  land,  on  a 
portion  of  which  his  gin  and  grist  mill  were  situated,  made  arrange- 
ments with  A.   B.   Briscoe  by  which  he  was  to  purchase  and  pay 
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for  the  land  and  have  it  conveyed  to  him  with  the  understanding  that 
Briscoe   would   sell   it   to   plaintiff   for   the   same   price,   the   sum   of 
$2000,    when    plaintiff    paid    the    same.      In    order    to    pay    Briscoe 
for  the    land    plaintiff  borrowed   $2000   by  giving   a   note  to   S.   V. 
Houston   for   the  amount,  which  was  signed  by  plaintiff  and  T.   B. 
and  W.  A.  Coughran.     Plaintiff,  in  securing  the  names  of  the  Cough- 
rans  to  the  note,  told  them  that  Briscoe  owned  the  property,  which 
was   true,    and   that  he  desired  to  purchase  it,   and  told  them  that 
if  they   would  purchase  the  property  and  give  him  time  to  pay  for 
it    he    would    keep    the    property    in    repair,    pay    the    interest    on 
the  money  and  pay  them  what  they  gave  for  it,  and  informed  them 
what    they    gave    for   it,    and    informed    them    that    Houston    would 
lend  the   money.     The  note  was  executed,  the  money  borrowed  and 
Briscoe   paid   off  and  he  conveyed  the  land  to  the   Coughrans,   and 
the   deed   was   duly   recorded.     Plaintiff  never  paid   off  the  note  to 
Houston,  and  early  in  1903  plaintiff  bought  a  farm  and  moved  his 
family  to  it  with  the  expectation  of  making  it  his  home,  and  with 
the   design   of  abandoning   the   property   in   controversy   as   a   home. 
The  Coughrans  paid  off  the  note  held  by  S.  V.   Houston  and  took 
possession  of  the  property.     Plaintiff  at  that  time  was  living  on  his 
farm  and  Xorth  made  no  claim  to  any  part  of  it.     The  Coughrans 
rented   a  house  on  the  property  to  a  brother   of  the  plaintiff,   and 
he  paid  the  rent  to  them  and  North  never  at  any  time  claimed  any 
rents   or  exercised   any   control   over  the   property.     The    Coughrans 
ran  the  gin  in  1904,  and  in   1905  leased  it  to  John   Griffith.     On 
May  14,  1906,  the  Coughrans  sold  the  property  to   C.  W.  Kimball, 
who,    prior   to   his   purchase,   employed    attorneys   to    investigate   the 
title  and  they  pronounced  it  perfect.     Kimball,  at  the  time  of  his 
purchase  of  the  land,  had  no  knowledge  of  any  kind  of  claim  that 
plaintiff  had  to  it.     The   Coughrans  were  in  possession  when  Kim- 
ball bought  the  land,  for  a  valuable  consideration.     On  May  31,  1906, 
Kimball   sold  a  part  of  the  property  to  W.   R.   Wiseman   for  $500 
in  cash.     He  was  one  of  the  attorneys  who  investi^fated  the  title  for 
Kimball.      He   knew  nothing  of   any  claim   plaintiff  was   setting  up 
to  the  land,  and  plaintiff,  before  the  purchase  by  Kimball,  told  W. 
R.  Wiseman  that  he  did  not  have  any  interef?t  in  the  property. 

Through  assignments  of  error  from  the  first  to  the  ninth  inclu- 
sive, plaintiff  seems  to  be  claiming  only  the  house,  gin,  mill  and 
machinery,  and  to  have  abandoned  any  claim  to  tlie  land.  The 
claim  is  that  '^the  great  preponderance  of  the  evidence  proves  that 
appellant  held  a  title  stronger  than  anyone  else'*  to  the  house,  the 
gin,  mill  and  machinery.  It  is  true  that  the  second  proposition 
under  the  seventh  assignment  of  error  is  that  "appellee  Kimball 
having  plead  his  right  of  possession  specially  in  answer  to  appel- 
lant's allegations  of  same,  is  limited  in  his  proof  to  the  defense  so 
plead  and  can  not  establish  by  proof  any  defense  not  specially  plead," 
but  what  the  proposition  has  reference  to  does  not  appear  from  the 
statement,  nor  are  we  able  to  determine  what  point  is  sought  to  be 
raised.  Kimball  set  up  no  special  defense  in  his  answer.  *  He 
merely  pleaded  not  guilty,  alleged  that  he  had  obtained  a  warranty 
deed    tc    the   property    and    asked   for    judgment    in    the    alternative 
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against  bis  warrantors^  and  pleaded  that  he  had  a  title  in  fee  to  the 
land  and  that  he  be  quieted  in  his  title.  The  nine  assignments  of 
error  are  fully  met  by  our  conclusions  of  fact  which  are  in  line 
with  those  of  the  trial  court 

Kimball  was  a  purchaser  in  good  faith  for  value,  without  notice 
of  any  claim  upon  the  part  of  plaintiff  to  either  the  land  or  the 
houses  or  machinery  thereon.  It  is  true  that  the  deed  of  Mrs.  Har- 
rison to  Briscoe  put  all  persons  upon  notice  that  plaintiff  owned 
the  cotton  gin,  grist  mill  and  macMnery  and  house,  and  that  they 
were  not  conveyed  with  the  land  on  which  they  stood,  and  that 
was  sufScient  to  put  Kimball  upon  inquiry  as  to  the  claims  of  plain- 
tiff to  the  property.  At  the  time  Kimball  bought  the  property  the 
Coughrans  had  been  in  possession  of  all  the  property  for  two  years, 
renting,  using  and  enjoying  it  and  exercising  the  exclusive  rights 
of  ownership  over  it,  not  only  the  land,  but  the  houses  and  machinery 
thereon,  and  plaintiff  had  been  living  in  the  country  for  over  two 
years.  These  were  circumstances  going  to  show  that  plaintiff  had 
parted  with  his  claim;  but  not  only  did  these  circumstances  exist, 
but  prior  to  the  sale  to  Kimball  plaintiff  told  one  of  the  attorneys, 
who  had  been  employed  to  investigate  the  title  to  the  property,  that 
he  did  not  have  any  interest  in  the  property.  The  evidence  indicates 
that  the  declaration  was  made  by  plaintiff  to  the  attorney  while 
the  latter  was  prosecuting  the  investigation  of  the  title  for  and  in 
behalf  of  Kimball.  It  is  true  that  the  attorney  afterwards  bought 
a  part  of  the  land  from  Kimball,  but  there  is  nothing  to  indicate 
that  he  was  at  the  time  of  the  conversation  contemplating  buying, 
but  on  the  other  hand  that  he  was  representing  Kimball,  who 
bought  the  properly  on  the  report  made  by  the  attorneys  as  to  title. 
We  think  the  proof  offered  by  Kimball  removed  the  effect  of  any 
notice  conveyed  through  the  medium  of  the  Harrison  deed. 

Under  ordinary  circumstances  a  deed  to  land  carries  with  it 
the  improvements  thereon,  and  there  was  nothing  in  the  chain  of 
title  in  this  case  to  excite  inquiry  as  to  the  improvements  except 
the  recitation  in  the  deed  of  Mrs.  Harrison  to  Briscoe,  which  was 
made  about  five  years  before  Kimball  purchased  the  property.  We 
think,  as  before  stated,  that  reservation  in  the  deed  was  sufficient 
to  excite  inquiry,  but  we  think  when  inquiry  elicited  evidence  of 
possession  and  exercise  of  ownership  for  more  than  two  years,  the 
removal  to  a  farm  of  plaintiff,  and  the  declaration  of  plaintiff  that 
he  owned  no  interest  in  the  property,  that  these  matters  were  suffi- 
cient to  justify  the  purchase.  The  declaration  of  no  interest  in  the 
property  was  a  declaration  of  no  interest  in  land,  houses  or  ma- 
chinery. The  court  was  justified  in  finding  that  Kimball  was  an 
innocent   purcliaser. 

The  sixteenth  assignment  of  error  complains  that  the  court  erred 
in  rendering  judgment  for  Kimball  for  lots  nine  and  ten,  twenty-one 
and  twenty-two,  but  as  plaintiff  filed  a  paper  stating  that  he  had 
no  interest  in  the  first  two  lots  named  and  failed  to  show  the  re- 
motest interest  in  the  last  two,  we  fail  to  see  what  concern  it  is  of 
his  as  to  what  was  done  with  them.  Neither  of  the  lots  was  in- 
cluded in  the  deeds  to  Briscoe. 
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There  is  no  force  in  the  contention  that  proof  of  an  innocent 
purchase  can  not  be  made  under  a  plea  of  not  guilty.  "Under  such 
plea  of  *not  guilty^  the  defendant  may  give  in  evidence  any  lawful 
defense  to  the  action,  except  the  defense  of  limitation,  which  shall 
be  specially  pleaded/'  Rev.  Stats.,  art.  6257;  McKamey  v.  Thorp, 
61  Texas,  648.  None  of  the  cases  cited  to  show  that  Kimball  was 
precluded  by  his  pleading  from  proving  that  he  was  an  innocent 
purchaser,  is  applicable  in  this  case.  No  case  can  be  found  in  which 
it  has  been  held  that  impleading  warrantors,  or  asking  for  the 
quieting  of  the  title  in  the  defendant,  prevents  him  from  proving 
any  and  all  defenses  under  the  plea  of  not  guilty,  except  limitations. 
The  case  of  Sayers  v.  Texas  Land  &  Mortgage  Co.,  78  Texas,  244, 
cited  by  appellant,  does  not  sustain  the  proposition  of  appellant  as 
applied  to  the  pleading  in  this  case,  but  on  the  other  hand  sustains 
the  opposite  position.  In  that  case  the  Mortgage  Company  pleaded 
not  guilty  and  also  specially  pleaded  that  certain  parties,  not  in  the 
suit,  had  each  executed  deeds  in  trust  upon  the  land  in  controversy  to 
secure  a  debt,  and  that  a  part  of  the  land  had  been  sold  under  the 
mortgage  and  prayed  that  it  be  protected  in  its  rights  to  the  land 
not  sold.  The  court  said:  "Such  being  the  state  of  the  pleadings, 
the  defendant  offered  evidence  for  the  purpose  of  showing  title  to 
the  land  in  controversy  through  chains  of  conveyances  of  which  the 
deeds  in  trust  above  mentioned  were  not  parts.  To  this  evidence 
the  plaintiff  objected  upon  the  ground  that  the  defendant  had  pleaded 
specially  its  title,  and  in  its  evidence  was  confined  to  the  title  so 
pleaded.  The  evidence  was  admitted  and  its  admission  is  assigned 
as  error.  The  rule  of  law  invoked  by  plaintiff  is  well  established 
in  this  court,  but  it  is  apparent  from  an  inspection  of  the  special 
answer  that  it  does  not  apply  in  this  case.  It  was  not  the  purpose 
of  the  pleader  to  set  forth  in  that  answer  the  title  upon  which  the 
defendant  relied  to  defeat  a  recovery.  It  was  not  a  special  plea  of 
title.  There  was  a  plea  of  not  guilty,  and  under  that  plea  it  was 
the  right  of  defendant  to  introduce  evidence  of  any  chain  of  title 
under  which  it  claimed.^' 

The  principle  upon  which  the  rule  is  founded  that  a  party,  in 
trespass  to  tiy  title,  will  be  confined  to  the  special  title  pleaded,  is 
that  it  would  operate  as  a  surprise  to  the  other  party  to  permit  proof 
of  another  title  or  defense  not  set  up  in  the  pleading.  The  prin- 
ciple has  no  application  in  a  case  where  no  special  title  or  defense 
is  pleaded.  Appellant  does  not  attempt  to  show  what  the  special 
title  or  defense  of  Kimball  was,  and  neither  can  it  be  done. 

In  the  case  of  Sayers  v.  Mortgage  Company  the  proof  of  innocent 
purchaser  was  objected  to,  but  in  this  case  the  evidence  was  not 
objected  to,  but  the  point  is  sprung  for  the  first  time  in  this  court, 
and  that,  too,  without  being  based  upon  any  assignment  of  error 
fairly  raising  such  an  issue.  It  has  been  discussed  only  in  defer- 
ence to  the  earnestness  with  which  it  has  been  argued  to  this  court. 

The  judgment  in  this  case  is  based  on  the  purchase  of  the  prop- 
erty by  Kimball  in  good  faith,  for  a  valuable  consideration,  without 
notice  of  the  claim  of  plaintiff  and  it  would  be  a  useless  labor  to 
discuss  the  character  of  the  conveyance  to  the  Coughrans.     It  cuts 
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no  figure  in  the  disposition  of  this  case.     On  its  face  it  was  a  war- 
ranty deed. 

The  judgment  will  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Maby  B.  Sawyer  v.  El  Paso  &  Northeastern  Railway  Company. 

Decided  February  5,  1908. 

1. — ^Aotion — ^Personal  Injuries — Conditions  Precedent — Statnte  of  Hew  Xezieo. 

The  statute  of  New  Mexico  which  requires  that  certain  acts  be  performed 
by  a  party  contemplating  a  suit  for  damages  for  personal  injuries  as  a  con- 
dition precedent  to  the  right  to  maintain  such  a  suit,  does  not  deprive  the 
party  of  his  property  without  due  process  of  law  where  the  party's  cause  of 
action  arose  after  the  statute  was  passed.  A  statute  which  abrogates  a  cause 
of  action  for  a  personal  injury  before  such  cause  of  action  has  arisen,  or  before 
the  injury  occurs,  or  requires  certain  things  to  be  done  by  the  injured  party 
as  conditions  precedent  to  a  cause  of  action,  does  not  deprive  the  injured  party 
of  his  property  without  due  process  of  law.  Nor  is  such  statute  in  violation  of 
that  provision  of  the  Constitution  of  the  United  States  which  requires  that  the 
citizens  of  each  State  shall  be  entitled  to  all  the  privileges  and  immunities  of 
citizens  of  the  several  States. 

2.-^ontraet — ^Breach — ^Action — ^Venne. 

The  prima  facie  rule  is  that  the  nature,  obligation  and  interpretation  of 
a  contract,  made  in  one  State  or  Country,  for  the  transportation  of  persons 
or  property  from  a  point  in  that  State  or  Country  to  a  point  in  another,  are 
governed  by  the  laws  of  the  State  or  Country  in  which  the  contract  is  made 
or  the  transportation  commences.  Hence  a  suit  for  personal  injuries  received 
in  the  Territory  of  New  Mexico,  based  upon  a  breach  of  contract  made  in  Penn- 
sylvania where  the  common  law  was  in  force,  to  transport  a  passenger  from 
Pennsylvania  to  California,  may  be  maintained  in  Texas  notwithstanding  a 
statute  of  New  Mexico  requiring  all  suits  for  personal  injuries  occurring  the 
Territory  to  be  brought  in  the  courts  of  that  jurisdiction,  and  the  performance 
of  certain  acts  as  conditions  precedent  to  the  right  to  maintain  such   suit. 

Appeal  from  the  District  Court  of  El  Paso  County.  Tried  below 
before  Hon.  J.  M.  Goggin. 

Frank  0.  Morris  and  S.  Engelking,  for  appellant. — The  action  of 
plaintiff  being  on  a  contract  between  plaintiff  and  defendant  and 
other  companies,  made  by  each  of  them  in  Pittsburg,  Pa.,  for  through 
transportation  from  there  to  IjOs  Angeles,  California,  the  contract 
should  have  been  treated  by  the  court  as  a  Pennsylvania  contract 
and  the  issues  as  to  the  rights  of  the  parties,  growing  out  of  a  breach 
thereof  bv  the  defendant  company  in  that  it  failed  to  observe  the 
care  imposed  by  the  contract,  should  have  been  submitted  to  the 
jury  under  the  Pennsylvania  law  and  the  case  should  not  have  been 
disposed  of  under  the  statutes  of  New  Mexico,  pleaded  by  tlie  de- 
fendant. Mexican  Nat.  R.  Co.  v.  Ware,  60  S.  W.,  34;  Pittman  v. 
Pacific  Express  Co.,  24  Texas  Civ.  App.,  595;  2  Wharton  on  the 
Conflict  of  Laws,  sec.  471b;  4  Elliott  on  Railroads,  sec.  1494;  Hutch- 
inson on  Carriers,  sec.  144a. 

An  action  for  tort  and  contract  may  be  joined  in  one  suit  when 
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each  cause  of  action  is  based  on  the  same  facts.  Stuart  v.  W.  TT.  Tel. 
Co.,  66  Texas,  580;  Hooks  v.  Fitzenrieter,  76  Texas,  277;  Compton 
V.  Ashley,  28  S.  W.,  223;  Cobb  v.  Barber,  92  Texas,  309;  Cardwell 
V.   Masterson,  27  Texas  Civ.   App.,   591. 

The  statute  of  New  Mexico  in  question  denies  the  plaintiff  the 
equal  protection  of  the  law  in  that  it  requires  a  complete  disclosure 
by  plaintiff  to  defendant  of  plaintiff's  case,  witnesses,  etc.,  but  does 
not  require  any  such  disclosure  by  defendant  to  plaintiff.  Riggs  v. 
Martin,  41  Am.  Dec,  103;  Hanson  v.  Krehbiel,  64  L.  R.  A.,  790; 
Davidson  v.  Jennings,  48  L.  R.  A.,  340;  Bennett  v.  Davis,  37  Atl., 
864;  Park  v.  Detroit  Free  Press  Co.,  72  Mich.,  560,  1  L.  R.  A., 
599,  16  Am.  St.  Rep.,  544;  McGee  v.  Baumgartner,  121  Mich.,  287; 
South  &  N.  A.  R.  Co.  v.  Morris,  65  Ala.,  193. 

Hawkins  £  Franklin,  for  appellee. — The  verdict  and  judgment  of 
the  court  is  sustained  by  the  law  and  evidence  in  the  case,  for  the 
reason  that  the  law  of  New  Mexico  interposed  by  appellee  in  its 
plea  to  the  jurisdiction  of  the  court,  is  valid  and  constitutional, 
BJid  the  appellant  having  failed  to  give  the  notice  required  by  that 
law  or  to  institute  her  suit  in  New  Mexico,  she  being  a  nonresident 
of  the  State  of  Texas,  the  court  below  had  no  jurisdiction.  Cooley's 
Const.  Lim.,  153;  Southern  Pac.  Co.  v.  Dusablon,  48  Texas  Civ. 
App.,  203. 

The  verdict  and  judgment  of  the  court  is  correct  for  the  reason  that 
the  law  of  New  Mexico  pleaded  and  proved  is  valid  and  constitutional, 
and  required  the  appellant,  within  ninety  days  after  she  was  injured, 
to  serve  on  appellee  an  affidavit  stating  the  name  and  address  of 
appellant,  the  character  and  extent  of  her  alleged  injuries,  the  man- 
ner in  which  the  same  were  caused,  and  the  names  and  addresses 
of  all  witnesses  to  the  happening  of  the  facts  causing  such  injuries 
who  at  that  time  were  known  to  appellant.  And  the  evidence  shows 
that  appellant  did  not  serve  such  affidavit  on  appellee.  Chicago,  R.  I. 
&  P.  Ry.  Co.  V.  Thompson,  100  Texas,  185 ;  Buttron  v.  E.  P.  &  N.  E. 
Ry.  Co.,  93  S.  W.,  677;  article  4,  sec.  1,  TJ.  S.  Constitution;  sec.  905, 
TJ.  S.  Revised  Statutes;  Embry  v.  Palmer,  107  TI.  S.,  3;  Hunt  v. 
Palao,  4  Howard,  589;  James  v.  James,  81  Texas,  379;  Caughran  v. 
Oilman,  46  N.  W.,  1005;  Gibson  v.  Manufacturers'  Ins.  Co.,  10  N. 
E.  729;  Green  v.  Sanbon,  23  N.  E.  224;  Forsythe  v.  City  of  Ham- 
mond, 68  Fed.,  774;  Reeves  v.  Corning,  51  Fed.,  788;  Gulf,  C.  & 
S.  P.  Ry.  V.  Ellis,  165  U.  S.,  155;  Houston  &  T.  C.  Ry.  v.  Harry, 
63  Texas,  260;  Norris  v.  Waco,  67  Texas,  642;  Cohen  v.  Wright, 
22  Calif.,  293;  Luke  v.  El  Paso,  60  S.  W.,  364;  Ft.  Worth  v.  Shero, 
16  Texas  Civ.  App.,  487;  Parsons  v.  Ft.  Worth,  63  S.  W.,  889; 
Dallas  V.  Myers,  64  S.  W.,  683 ;  Dallas  v.  Moore,  32  Texas  Civ.  App., 
230. 

The  Legislature  has  the  power  to  provide,  insofar  as  future  in- 
juries are  concerned,  that  there  shall  be  no  liability  under  given  cir- 
cumstances or  prescribe  conditions  precedent  to  any  such  arising, 
and  the  mere  fact  that  they  are  burdensome  in  no  wise  affects  the 
validity  of  such  legislation.  Houston  v.  Isaacks,  68  Texas,  116; 
Norris  v.  Waco,  57  Texas,  642;  Forsythe  v.  City  of  Hammond,  68 
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Fed.,  777;  Cooley,  Constitutional  Limitations,  153;  Hoffman  v. 
Quincy,  4  Wall.,  535;  Van  Ness  v.  Paeard,  2  Pet.,  137;  Honston 
&  T.  C.  By.  V.  Harry,  63  Texas,  260. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  Mary  E. 
Sawyer,  a  citizen  of  the  State  of  California,  against  the  appellee  to 
recover  $20,000  damages  for  personal  injuries,  aUeged  to  have  been 
inflicted  in  the  Territory  of  New  Mexico  by  the  negligence  of  the 
defendant.  The  plaintiff's  petition  contains  two  counts:  One  setting 
up  a  contract  made  between  her  and  a  number  of  railroad  com- 
panies, among  whom  was  the  defendant,  in  the  city  of  Pittsburg, 
Pennsylvania,  to  carry  her  as  a  passenger  over  their  respective  con- 
necting lines  of  road  from  said  city  to  the  city  of  Los  Angeles,  State 
of  California;  and  alleges  a  breach  of  said  contract  on  the  part 
of  the  defendant,  occurring  on  its  road  in  New  Mexico,  by  the  de- 
railment of  one  of  its  trains  upon  which  plaintiff  was  a  passenger^ 
in  consequence  of  which  she  was  injured  and  sustained  the  damages 
sued  for.  The  other  count  is  in  the  ordinary  form  of  an  action  by 
a  passenger  against  a  common  carrier  for  damages  on  account  of 
personal  injuries  inflicted  by  the  defendant's  negligence. 

The  answer  of  the  defendant  contains  (1)  a  plea  in  abatement, 
in  which  is  pleaded  certain  statutory  requirements  of  New  Mexico 
as  conditions  precedent  to  the  institution  of  a  suit  of  this  nature; 
(2)  a  general  demurrer;  (3)  a  special  exception  to  the  petition, 
on  the  ground  that  it  wrongfully  joins  an  action  ex  delicto  with  one 
ex  contractu;  (4)  a  special  exception  upon  the  ground  that  the 
petition  was  multifarious,  tha  second  count  being  merely  a  repeti- 
tion of  the  first;  (5)  a  plea  in  which  certain  statutory  requirements, 
which  are  contained  in  our  conclusions  of  fact,  the  performance  of 
which  are  averred  to  be  essential  to  an  action  for  personal  injuries 
occurring  in  the  Territory  of  New  Mexico,  it  alleges  were  not  per- 
formed by  plaintiff. 

By  a  supplemental  petition,  plaintiff  excepted  to  that  part  of  de- 
fendant's answer  in  which  the  statute  in  question  is  pleaded  in  bar 
of  her  action,  upon  the  ground  that  the  statute  referred  to  is  in 
contravention  of  the  Constitution  of  the  United  States. 

Defendant's  general  demurrer  was  not  presented  to  the  court; 
but  its  special  exceptions  were,  and  were  sustained.  However,  the 
plaintiff  did  not,  afterwards,  amend  her  petition  nor  elect  upon 
which  count  she  would  try  the  case.  The  exceptions  of  plaintiff  to 
defendant's  plea  in  bar  were  presented  to  the  court  and  overruled. 
The  case  was  tried  before  a  jury,  without  objection  from  the  de- 
fendant, on  plaintiff's  petition  as  it  stood  before  the  exceptions  were 
sustained  to  it;  and,  after  the  testimony  was  introduced  and  certain 
facts  agreed  to  by  the  parties  were  read  in  evidence,  the  court  per- 
emptorily instructed  the  jury  to  return  a  verdict  for  the  defendant. 
It  is  from  the  judgment  in  favor  of  the  defendant,  entered  upon  a 
verdict  rendered  in  obedience  to  the  direction  of  the  court,  that 
this  appeal  is  prosecuted. 

As  defendant's  answer  does  not  contain  a  general  denial,  nor  a 
special   denial   of   any   essential   allegation   in   plaintiff's   petition,   it 
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may  be  assumed  that  the  matters  pleaded  by  her  were  proved  or 
were,  in  effect,  admitted  by  defendant,  and  were  such  as  entitled 
her  to  a  recovery  unless  her  action  was  defeated  by  the  statute  of 
New  Mexico  pleaded  by  defendant  in  abatement,  as  well  as  in  bar 
of  her  action.  The  record  contains  the  following  agreement  of  the 
parties  in  relation  to  the  statute  in  question: 

*T[t  is  agreed  by  and  between  the  parties  hereto  that  there  was  in 
existence  and  effect  in  the  Territory  of  New  Mexico  at  the  time 
when  the  plaintiff  claims  to  have  been  injured,  on  the  7th  day  of 
February,  1905,  a  certain  law  and  statute,  and  that  such  law  was 
ever  since  and  now  is  in  force  and  effect  in  said  Territory,  and  that 
said  law  and  statute  is  the  one  found  quoted  in  the  judgment  of 
the  Court  of  Civil  Appeals  of  the  Fourth  Supreme  Judicial  District 
of  the  State  of  Texas,  in  the  case  of  Buttron  v.  El  Paso  &  North- 
eastern Bailway  Company,  as  recorded  on  page  677,  in  volume  93, 
of  the  Southwestern  Beporter,  which  law  and  statute  is  as  follows: 
^Hereafter  there  shall  be  no  civil  liability  imder  either  the  common 
law  or  any  statute  of  this  Territory  on  the  part  of  any  person  or 
corporation  for  any  personal  injuries  inflicted  or  death  caused  by 
such  person  or  corporation  in  this  Territory  unless  the  person  claim- 
ing damages  therefor  shall  within  ninety  days  after  such  injuries 
ahall  have  been  inflicted  make  and  serve  upon  the  person  or  cor- 
poration against  whom-  the  same  is  claimed,  and  at  least  thirty  days 
before  commencing  suit  to  recover  judgment  therefor,  an  affidavit 
which  shall  be  made  before  some  officer  within  this  Territory  who 
is  authorized  to  administer  oaths,  in  which  the  affiant  shall  state  his 
name  and  address,  the  name  of  the  person  receiving  the  injuries,  if 
such  person  be  other  than  the  affiant,  the  character  and  extent  of 
such  injuries  insofar  as  the  same  may  be  known  to  affiant,  the  way 
or  manner  in  which  such  injuries  were  caused,  insofar  as  the  affiant 
has  any  knowledge  thereof,  and  the  name,  and  addresses  of  all  the 
witnesses  to  the  happening  of  the  facts  or  any  part  thereof. 
causing  such  injuries  as  may  at  such  time  be  known  to  affiant,  and 
unless  the  person  so  claiming  such  damages  shall  also  commence  an 
action  to  recover  the  same  within  one  year  after  such  injuries  occur, 
in  the  District  Court  of  this  Territory  in  and  for  the  county  in 
which  such  injuries  occur  or  in  and  for  the  county  of  this  Territory 
where  the  claimant  or  the  person  against  whom  such  claim  is  as- 
serted resides,  or,  in  event  such  claim  is  asserted  against  a  corpora- 
tion, in  the  county  in  this  Territory  where  such  corporation  has  its 
principal  place  of  business;  and  said  suit  after  having  been  com- 
menced shall  not  be  dismissed  by  plaintiff  unless  by  written  consent 
of  the  defendant  filed  in  the  case,  or  for  good  cause  shown  to  the 
court>  it  being  hereby  expressly  provided  and  understood  that  such 
right  of  action  is  given  only  on  the  understanding  that  the  fore- 
going conditions  precedent  are  made  a  part  of  the  law  under  which 
right  to  recover  can  exist  for  such  injuries,  except  as  herein  other- 
wise  provided. 

"'Sec.  2.  Whenever  any  person  or  corporation  shall  file  a  petition 
in  the  District  Court  of  this  Territory  for  the  county  in  which  said 
petitioner  lives,  or  if  a  corporation  in  the  District   Court  for  the 
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county  in  which  such  corporation  has  its  principal  place  of  business, 
stating  in  effect  that  such  petitioner  is  informed  and  believes  that 
some  party,  named  in  such  petition,  claims  that  he  is  entitled  to 
damages  from  said  petitioner  for  personal  injuries  inflicted  in  this 
Territory  upon  the  party  named  in  said  petition,  or  for  personal 
injuries  inflicted  upon  or  death  caused  to  some  other  person  for 
which  such  party  claims  to  have  a  cause  of  action  against  said  peti- 
tioner, and  stating,  as  near  as  may  be,  the  general  character  of  such 
injuries  and  the  manner  and  the  date  said  party  claims  they  were 
inflicted  and  the  place  where  he  claims  they  were  inflicted,  as  near 
as  petitioner  knows  or  is  informed  as  to  such  facts,  and  praying 
that  the  said  party  may  be  required  to  appear  in  said  court  and  file 
therein  a  statement  of  his  cause  of  action  in  the  form  of  a  complaint 
against  said  petitioner,  summons  shall  issue  out  of  the  said  court 
and  be  served  and  returnable  as  other  process,  commanding  and  re- 
quiring the  said  party  named  in  said  petition  to  appear  in  said 
court  and  file  such  statement  in  the  form  of  a  complaint  against 
said  petitioner,  if  he  has  to  make,  and  upon  such  complaint  being 
filed  by  such  party  as  required,  the  defendant  named  therein  may 
demur  to  or  answer  the  same  and  such  further  pleading  had  as  the 
parties  may  be  entitled  to  or  as  may  be  meet  and  proper,  as  in  other 
cases  of  a  similar  character;  and  from  thence  forward  such  further 
proceedings  shall  be  had  in  such  cause  as  in  other  cases  and  the 
same  shall  be  determined  upon  its  merits  and  final  judgment  sub- 
ject, however,  to  appeal  or  writ  of  error,  shall  be  rendered  therein 
either  for  the  petitioner  named  in  said  complaint  or  for  the  adverse 
party,  and  if  the  court  finds  the  petitioner  guilty  of  any  of  the 
wrongs,  trespasses  or  injuries  complained  of  against  him  in  said 
statement,  such  damages  shall  be  asserted  against  the  said  petitioner 
as  the  law  and  the  facts  may  require,  in  the  same  manner  as  though 
said  cause  had  been  instituted  by  the  filing  of  said  statement  as  a 
complaint.  In  event  said  party  complained  of  in  said  petition,  after 
being  duly  served  with  such  summons,  shall  fail  or  refuse  to  appear 
or  file  his  said  statement  as  required  herein,  judgment  shall  be 
rendered  by  default  against  him  and  in  favor  of  the  petitioner  as 
in  other  cases,  and  thereupon  the  courts  shall  try  and  determine 
the  issues  raised  by  such  petition,  including  the  question  as  to 
whether  or  not  the  petitioner  is  liable  to  such  party  on  account  of 
any  of  the  matters  or  things  stated  in  said  petition  in  any  sum  of 
money  whatsoever,  and,  if  so,  in  what  amount,  and  final  judgment 
shall  be  rendered  in  accordance  with  the  facts  and  the  law,  and  such 
judgment  as  the  court  may  render  shall  be  final  and  conclusive  upon 
the  question  of  the  liability  or  nonliability  of  said  petitioner  to  said 
party,  and  of  the  amount  of  the  liability.''^ 

It  seems  to  be  conceded  by  plaintiff's  counsel  in  their  briefs  that 
none  of  the  requirements  of  the  statute  was  complied  with  by  her.  It 
will  be  assumed  therefore  that  none  was. 

As  the  assignments  of  error,  which  complain  of  the  court's  over- 
ruling plaintiff's  exceptions  to  defendant's  plea  in  bar  of  her  action, 
and  of  the  peremptory  instruction  of  the  court  to  return  a  verdict 
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for  defendant,  involve  the  constitutionality  of  the  statute  referred 
to,  they  will  be  first  considered. 

The  power  of  Congress  to  govern  the  Territories  of  the  United 
States,  from  whatever  source  it  may  have  been  derived,  or  on  what- 
ever course  of  reasoning  it  may  be  based,  has  been  adopted  as  an 
undoubted  conclusion.  Congress  creates  territorial  governments  of 
different  grades,  but  generally  with  plenary  legislative  power,  either 
in  the  governor  and  judges,  a  territorial  council,  or  a  territorial 
legislature  chosen  by  the  people.  By  the  organic  Act  of  the  Terri- 
tory of  Xew  Mexico  legislative  power  was  vested  in  a  territorial 
legislature  elected  by  the  citizens  of  the  Territory. 

As  is  said  in  Hombuckle  v.  Toombs  (18  Wall.,  648,  21  L.  ed.,  968) : 
'Whenever  Congress  has  proceeded  to  organize  a  government  for  any 
of  the  Territories,  it  has  merely  instituted  a  general  system  of  courts 
therefor,  and  has  committed  to  the  Territorial  Assembly  full  power, 
subject  to  a  few  specified  or  implied  conditions,  of  supplying  all 
details  of  legislation  necessary  to  put  the  system  into  operation,  even 
to  the  defining  of  the  jurisdiction  of  the  several  courts.  As  a  gen- 
eral thing,  subject  to  the  general  scheme  of  local  government 
chalked  out  by  the  organic  Act,  and  sucli  special  provisions  as  are 
contained  therein,  the  local  Legislature  has  been  intrusted  with  the 
enactment  of  the  entire  system  of  municipal  law,  subject,  also, 
however,  to  the  right  of  Congress  to  revise,  alter  and  revoke  at  its 
discretion.  The  powers  thus  exercised  by  the  Territorial  Legislatures 
are  nearly  as  extensive  as  those  exercised  by  any  State  Legislature ;  and 
the  jurisdiction  of  the  territorial  courts  is  collectively  coextensive 
with  and  correspondent  to  that  of  the  State  courts.  ...  In 
fine,  the  Territorial,  like  the  State  courts,  are  invested  with  plenary 
municipal   jurisdiction.'^ 

The  legislative  power  delegated  by  Congress  to  a  Territorial  Leg- 
islature extends  to  all  rightful  subjects  of  legislation,  subject,  how- 
ever, to  the  disapproval  of  Congress  itself.  Vincennes  University  v. 
Indiana,  14  How.,  268;  Miner's  Bank  v.  Iowa,  12  How.,  1.  The 
legislation  of  the  Territory  must  not  be  in  conflict  with  the  law  of 
Congress  conferring  the  power  to  legislate,  but  a  variance  from  it 
may  be  supposed  approved  by  that  body,  if  suffered  to  remain  with- 
out disapproval  for  a  series  of  years  after  being  duly  reported  to  it. 
Clinton  v.  Englebrecht,  13  Wall.,  434 ;  Swan  v.  Williams,  2  Mich.,  427. 

As  Congress  has  complete  control  over  the  Territories  of  the 
United  States,  it  may  delegate  to  the  Legislature,  created  by  virtue 
of  its  authority,  all  the  legislative  power  for  its  government  that 
itself  has  or  can  exercise  under  the  Constitution.  And  it  may  place 
such  restrictions  on  the  power  of  the  Territorial  Legislature  as  it 
may  deem  proper.  The  execution  of  the  power,  however,  being  sub- 
ject to  its  control  and  approval.  This  power  of  a  Territorial  Leg- 
islature is  not,  perhaps,  restricted  by  certain  constitutional  provisions 
which  limit  State  legislation;  but  only  by  such  as  limit  the  legisla- 
tive power  of  Congress  itself — such,  for  instance,  as  inhibit  it  from 
passing  a  bUl  of  attainder  or  an  ex  post  facto  law.  We  apprehend, 
however,  that  Congress  can  not  rightfully  exercise  nor  delegate  to  a 
Territory  such  legislative  ^ower  as  the  Constitution  withholds  from 
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the  States  in  order  to  protect  the  citizen  in  such  rights  as  govern- 
ment can  not  justly  deprive  him  of  without  due  process  of  law,  such 
as  life,  liberty  or  property. 

The  legislative  power  of  a  Territory  being,  at  least,  equal  to  that 
of  a  State,  the  rule  that  "Except  where  the  Constitution  has  im- 
posed limits  upon  the  legislative  power,  it  must  be  considered  as 
practically  absolute,  whether  it  operate  according  to  natural  justice 
or  not  in  any  particular  case  (Cooley's  Const.  Lim.,  200),  if  we 
substitute  "organic  Acf'  for  "Constitution,"  is  alike  applicable  to  the 
power  of  both — ^the  power  of  each  being  restrained  by  the  Constitu- 
tion of  the  United  States.  In  view  of  this  plenary  legislative  power 
of  the  Territory  of  New  Mexico,  we  are  not  able  to  say  beyond  a 
reasonable  doubt — as  we  shall  demonstrate — ^that  the  Act  under  con- 
sideration is  in  contravention  of  the  Constitution. 

Appellant  contends  that  it  is  unconstitutional,  in  that  it  deprives 
her  of  her  property  without  due  process  of  law.  This  contention 
is  based  upon  the  hypothesis  that  she  has  a  cause  of  action  against 
the  appellee,  which  is  property,  and  the  act  deprives  her  of  it  with- 
out "the  judgment  of  her  peers  and  the  law  of  the  land.*'  This  is 
petiiio  prindpii,  in  assuming  that  she  has  a  cause  of  action.  Con- 
ceding that  a  cause  of  action  for  personal  injuries  is  property,  the 
cause  of  action,  id  est,  the  property,  must  exist  before  one  can  be 
deprived  of  it  at  all.  (,A  statute  which  abrogates  a  cause  of  action 
for  a  personal  injury  before  such  cause  of  action  has  arisen,  or  before 
the  injury  occurs,  or  requires  certain  things  to  be  done  by  the  in- 
jured party  as  conditions  precedent  to  a  cause  of  action,  does  not 
deprive  the  injured  party  of  his  property  without  due  process  of 
law^  For,  in  view  of  such  a  statute,  the  party  has,  or  can  have,  no 
cause  of  action  until  the  conditions  of  the  statute  which  give  it  have 
been  performed.  It  is  certainly  within  the  power  of  a  Legislature 
to  declare  what  facts,  occurring  within  the  jurisdiction  after  the 
passage  of  the  Act,  shall  or  shall  not  constitute  a  cause  of  action, 
though  such  facts  may  or  may  not,  if  occurring  before  the  legisla- 
tive enactment,  have  been  actionable.  In  other  words,  a  Legislature 
may  create  a  right  of  action  which  never  existed  before  or  abolish 
one  that  had  before  existed,  if,  in  doing  so,  it  does  not  affect  rights 
which  vested  prior  thereto.!  A  party,  injured  after  a  Legislature 
has  taken  away  the  right  ^f  action  for  personal  injuries,  can  no 
more  complain  of  it  than  a  party  against  whom  a  right  of  action  is 
given  for  an  injury  resulting  in  death  can  of  such  a  legislative  enact- 
ment. For  the  one  party  is  no  more  injuriously  affected  by  such 
legislation  than  the  other.  In  the  one  case,  what  was  before  ac- 
tipnable  ceases  to  be  so;  in  the  other,  what  was  not  before  actionable 
has  become  so. 

ylf,  then,  a  Legislature  can  abolish  entirely  what  would  otherwise 
bff'a  ground  of  recovery,  there  can  be  no  doubt  that  it  can  burden 
it  with  such  conditions  as  it  pleases^  By  the  statute  under  consid- 
eration the  right  of  action  is  taken '4way  from  the  person  claiming 
damages  for  personal  injuries  inflicted  in  the  Territory,  unless  the 
claimant  shall,  within  ninety  days  after  such  injuries  were  inflicted 
make  and  serve  upon  the  person  or  corporation  against  whom  the 
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damages  are  claimed,  and,  at  least  thirty  days  before  commencing 
suit  therefor,  an  affidavit  before  some  officer  within  the  Territory 
authorized  to  administer  oaths,  in  which  shall  be  stated  his  name 
and  address,  the  name  of  the  person  receiving  the  injuries,  the  char- 
acter and  extent  of  the  injuries,  insofar  as  the  same  may  be  known 
to  affiant,  the  way  or  manner  in  which  such  injuries  were  caused, 
insofar  as  the  affiant  has  any  knowledge  thereof,  and  the  name  and 
address  of  all  the  witnesses  to  the  happening  of  the  facts  or  any 
part  thereof  causing  such  injuries  as  may  at  such  time  be  made  to 
affiant.  ^While  the  Act  in  question  does  not  take  away  entirely  the 
right  of  action,  it  makes  such  an  affidavit  a  condition  precedent  to 
its  existence^I  Southern  Pacific  Co.  v.  Dusablon^  48  Texas  Civ.  App., 
203.  And,  -A  before  stated,  as  it  was  within  the  province  of  the 
Legislature  to  withhold  any  right  of  action  for  injuries  occurring 
after  the  passage  of  such  Act,  and  as  this  power  involved  the  right 
to  make  the  performance  of  certain  acts,  by  the  party  claiming  the 
right  to  sue,  conditions  precedent  to  his  cause  of  action,  we  are 
unable  to  perceive  any  constitutional  objections  to  its  validity. 
\li  the  suit  should  be  regarded  as  an  action  founded  upon  a  con- 
tract, rather  than  upon  a  tort,  it  can  not  be  said  that  the  Act  im- 
pairs any  obligation  of  a  contract,  for  no  contract  between  the  par- 
ties existed  when  it  was  passed.\  If  it  should  be  regarded  as  an 
action  for  a  tort,  then  it  may  be  said  that  the  clause  of  the  Con- 
stitution, which  inhibits  a  State  from  impairing  the  obligation  of 
a  contract,  does  not  forbid  a  State  to  avoid  a  liability  for  a  tort, 
for  it  is  not  ex  contractu.  Freeland  v.  Williams,  131  U.  S.,  405. 
The  effect  of  the  Act  under  consideration  upon  the  rights  of  appel- 
lant, viewed  from  the  standpoint  that  they  arose  under  a  contract 
made  in  the  State  of  Pennsylvania,  will  be  discussed  further  on. 

If  it  can  be  said  that  the  clause  of  the  Constitution  which  declares 
that  "The  citizen  of  each  State  shall  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  of  the  several  States,'^  should  be  regarded 
as  applicable  to  the  Act  in  question,  though  it  must  be  held  that 
a  Territory  of  the  United  States  can  not  deprive  a  citizen  of  one 
State  of  such  privileges  and  immunities  as  he  is  entitled  to  in,  or 
under  the  laws  of,  another  State,  we  are  unable  to  perceive  that  the 
Act  in  question  is  in  derogation  of  such  provision.  This  provision, 
aimply  "places  the  citizens  of  each  State  upon  the  same  footing  with 
citizens  of  other  States,  so  far  as  the  advantages  resulting  from 
citizenship  in  these  States  are  concerned.  It  relieves  them  from 
the  disabilities  of  alienage  in  other  States;  it  inhibits  discriminating 
legislation  against  them  in  other  States;  it  gives  them  the  right  to 
free  ingress  into  other  States  and  egress  from  them;  it  insures  to 
them  in  other  States  the  same  freedom  possessed  by  the  citizens  of 
those  States  in  the  acquisition  and  enjoyment  of  property  and  in 
the  pursuit  of  happiness;  and  it  secures  to  them  in  otlier  States  the 
equal  protection  of  their  laws.^'  Paul  v.  Virginia,  75  U.  S.,  168, 
19  L.  ed.,  358.  It  secures  to  the  citizens  of  all  the  States,  to  the 
extent  allowed  to  its  own  citizens  of  any  one  of  them,  the  right  to 
sue  and  defend  in  the  courts  of  that  State.     "Equality  of  treatment 
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in  this  respect  is  not  left  to  depend  upon  comity  between  the  States, 
but  is  granted  and  protected  by  the  Federal  Constitution/^  Cham- 
bers V.  Baltimore  &  0.  E.  Co.,  207  U.  S.,  142.  In  short,  to  use  the 
language  of  Mr.  Justice  Miller  in  the  Slaughterhouse  cases,  in  speaking 
of  the  purpose  of  this  clause  of  the  Constitution:  "Its  sole  purpose 
was  to  declare  to  the  several  States,  that  whatever  those  rights,  as 
you  grant  and  establish  them  to  your  own  citizens,  or  as  you  limit 
or  qualify,  or  impose  restrictions  on  their  exercise,  the  same,  neither 
more  nor  less,  shall  be  the  measure  of  the  rights  of  citizens  of  other 
States  within  your  jurisdiction.*' 

It  is  clear  that  the  Act  under  consideration  extends  every  right 
involved  in  its  subject  matter  to  the  citizens  of  the  several  States 
that  it  accords  to  the  citizens  of  New  Mexico,  and  imposes  upon  its 
own  citizens  the  same  limitation  on  the  right  of  action  for  personal 
injuries  that  it  does  on  the  citizens  of  the.  several  States.  It  operates 
on  everybody  alike;  if  it  is  unjust  to  one  who  claims  damages  for  an 
injury  occurring  in  the  Territory,  it  is  unjust  to  everybody  who 
makes  ^ch  a  claim;  and  if  it  can  be  deemed  just  to  one  it  must  be 
deemed  just  to  all. 

The  Act  in  question  was  passed  by  the  Legislature  of  New  Mexico 
in  1903,  and  does  not  seem  to  have  met  with  the  disapproval  of 
Congress,  nor  of  the  courts  of  the  Territory.  This  court  has  no 
legislative  power  at  home  and  can  certainly  exercise  none  over  the 
Territory  of  New  Mexico.  If  Congress  sanctions  Acts  of  a  Terri- 
torial Legislature,  which  cause  its  citizens  to  flee  to  other  jurisdictions 
to  redress  their  grievances;  and  then,  under  the  guise  of  upholding 
the  dignity  of  courts,  which  have  been  side-lined  and  string-halted 
by  such  legislation,  rounds-up,  corrals  and  forces  them  into  the 
courts  of  the  Territory,  it  is  the  affair  of  Congress,  not  ours.  We 
will  remark,  however,  that  wherever  the  dignity  of  the  courts  is 
placed  above  the  rights  of  the  people,  the  flow  of  justice  is  mighty 
apt  to  be  at  a  very  low  ebb. 

The  statute  being  valid,  what  effect,  if  any,  does  it  have  upon 
the  right  of  action  claimed  by  plaintiff?  As  has  been  seen  from 
our  statement  of  her  pleadings,  the  petition  contains  two  counts — 
one  basing  the  action  on  a  breach  of  contract;  the  other  upon  the 
commission  of  a  tort.  HThe  allegations  present  a  case  where  there 
is  an  overlapping  of  a  contract  and  a  tort — where  the  contract  of 
carriage  is  undisputed,  and  all  the  facts  essential  to  constitute  the 
tort  show,  at  the  same  time,  a  breach  of  contract* It  is  a  case  where 
an  action  as  for  a  tort  or  an  action  as  for  a  breach  of  contract  may 
be  brought  by  the  same  party  on  the  same  state  of  fact8>  Cooley 
on  Torts  (2  ed.),  104-7;  Webb's  Pollock  on  Torts,  534;  Nevin  v. 
Pullman  Co.,  106  111.,  235.  In  such  a  case,  it  has  never  been  denied 
that  an  action  could  be  maintained  for  a  breach  of  the  contract;  but 
the  contention  has  always  been  that  it  could  be  only  maintained  on 
that  ground,  and  not  as  for  a  tort.  Thongh,  as  we  have  seen,  an 
exception  was  sustained  to  the  petition  on  the  ground  that  it  blended 
an  action  ex  contractu  with  one  ex  delicto,  no  election  was  made  as 
to  upon  which  count  she  would  try  the  case;  and  the  case  proceeded 
to  trial  on  the  petition  as  it  was  before,  without  objection  from  de- 
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fendant.  We  must  assume  that  the  action  of  the  court,  in  overrul- 
ing plaintifiPs  exception  to  defendant's  answer,  and  in  peremptorily 
instructing  a  verdict  in  its  favor,  had  reference  to  the  case  as  pleaded 
in  both  counts  in  the  petition.  In  other  words,  that  in  overruling 
the  exception  the  court  must  have  held  that  the  defendant's  answer 
setting  up  the  statute  of  New  Mexico  in  bar  of  plaintiff's  action 
was  good  against  either  count  in  her  petition,  and,  in  giving  the 
instruction,  that  the  undisputed  evidence  sustained  the  allegations 
in  the  plea.  Hf  the  petition  had  not  contained  the  first  count,  or 
had  only  been  for  the  tort  declared  on  by  the  second,  these  rulings 
of  the  court  would  have  been  indubitably  correct.  For  when  an 
action  is  based  solely  upon  a  tort,  and  no  defense  whatever  is  founded 
upon  the  contract,  the  law  of  the  place  where  the  tort  occurred  un- 
questionably governs^  Minor's  Conflict  of  Laws,  sec.  196;  Wharton's 
Conflict  of  Laws,  sec.  478b.  Ss  the  afiidaviti  required  by  the  stat- 
ute referred  to  as  a  condition  precedent  to  an  action  for  personal 
injuries,  had  never  been  made  by  the  plaintiff,  and  her  petition 
shows  the  injury  occurred  in  the  Territory,  she  had  no  cause  of  ac- 
tion for  a  tort,  as  distinguished  from  an  action  ex  contractt^  And 
we  apprehend  that  if  the  contract  had  been  made  in  New  "Mexico, 
instead  of  in  Pennsylvania,  as  alleged,  the  effect  of  the  statute  would 
bethe  same. 

rfeut,  as  has  been  stated,  the  first  count  alleges  that  the  contract 
was  made  in  the  State  of  Pennsylvania,  and  it  was  to  transport 
plaintiff  thence  over  several  connecting  lines  of  railway,  including 
that  of  defendant,  to  the  city  of  Los  Angeles,  California.  "The 
prima  facie  rule  is"  (says  Wharton  on  Conflict  of  Laws,  sec.  471b) 
*Hhat  the  nature,  obligation,  and  interpretation  (including  the  validity 
of  particular  stipulations)  of  a  contract,  made  in  one  State  or  Country 
for  the  transportation  of  persons  or  property  from  a  point  in  that 
State  or  Country  to  a  point  in  another,  are  governed  by  the  laws 
of  the  State  or  Country  in  which  the  contract  is  made  and  the 
transportation  commenced  This  rule,  which  .  .  .  rests  upon 
the  ground  that  the  coilxract  is  entire  and  indivisible,  is  applied 
by  the  majority  of  the  cases,  without  reference  to  the  place  where 
the  supposed  violation  of  the  contract  occurred."  See  also  Page  on 
Cont.,  sec.  1717;  Hutch.  Con.,  sees.  201,  144a;  Pittman  v.  Pacific 
Exp.  Co.,  24  Texas  Civ.  App.,  595;  Illinois  Cent.  E.  E.  Co.  v. 
Beebe,  174  111.,  13,  43  L.  E.  A.,  210,  66  Am.  St.  Eep.,  253;  John- 
son V.  Western  U.  Tel.  Co.,  10  L.  B.  A.   (N.  S.),  257. 

1ft  being  alleged  by  the  plaintiff  that  under  the  laws  of  Penn- 
8}lvania,  where  the  contract  is  alleged  to  have  been  made,  the  com- 
mon law  governs  a  contract  of  this  character,  and  tliere  being  no 
denial  of  such  allegation,  or  that  the  contract  was  made  there,  it 
follows  from  the  authorities  cited  that  the  Act  of  the  Territory  of 
New  Mexico  pleaded  in  bar  of  the  action,  did  not  affect  plaintiff's 
rights  under  the  contract  as  pleaded  in  the  first  count  of  her  peti- 
tion, and  that  the  court  erred  in  overruling  the  exception  to  de- 
fendant's answer  pleading  such  statute  in  bar  of  plaintiff's  action 
for  a  breach  of  the  contract  and  in  peremptorily  instructing  a  ver- 
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diet  for  the  defendant.     For  which  errors  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
Chief  Justice  James  did  not  sit  in  this  case. 


J.  B.  HuNTEB  V.  Abigail  Malonb. 

Decided  February  5,  1908. 

1. — ^ETldenoe — Interrogatory  not  Leading — ^Harmless  Error. 

To  the  question,  ''If  you  state  that  you  once  surveyed  said  Hill  tract  of 
land,  then  say  whether  or  not  at  the  time  you  made  the  survey  the  outer 
boundaries  of  said  tract  had  not  been  recently  cut  out  and  surveyed  by  an- 
other party;  and  if  yea,  then  state,  if  you  know,  who  made  such  survey?"  the 
witness  answered,  "R.  W.  Fenner,  county  surveyor  of  Bee  CJounty,  Texas,  sur- 
veyed the  boundary  lines  of  said  Hill  survey  prior  to  the  time  I  surveyed  and 
subdivided  it.  I  found  the  lines  recently  cut  out,  and  followed  them."  Held 
the  question  was  not  leading. 

8. — Same— Leading  Question — Harmless,  when. 

Overruling  an  ^objection  to  a  leading  question  is  harmless  error  when  other 
evidence  to  the  same  effect  has  been  admitted  without  objection.  Interroga- 
tories considered,  and  held  not  leading,  or  if  leading  the  admission  of  the 
answers  to  the  same  was  harmless  error  because  other  testimony  to  the  aame 
effect  had  been  admitted  without  objection,  and  because  there  was  no  state- 
ment in  the  brief  showing  that  the  testimony  was  material. 

8. — Same — Leading  Qnestion — ^Beinitlon. 

It  seems  that  the  definition  of  a  leading  question  as  "one  which  admits 
of  an  answer  simply  in  the  affirmative  or  negative,  or  which,  embodying  a 
material  fact,  suggests  the  desired  answer,"  is  not  always  accurate.  But  where 
a  question  contains  a  series  or  group  of  facts  and  admits  of  a  complete  answer 
by  a  bare  affirmation  or  negation,  it  is  clearly  leading. 

4. — ^Boundary — ^Agreement  not  Binding,  when. 

Where  there  is  no  dispute  as  to  the  boundary  between  contiguous  owners 
of  land,  and  one  of  them  points  out  a  line  which  he  mistakenlv  supposes  to 
be  the  dividing  line,  in  the  absence  of  facts  which  would  constitute  estoppel, 
the  owner  pointing  out  the  line  is  not  bound  thereby. 

5.^-Same. 

An  agreement  as  to  the  dividing  line  between  the  owner  of  one  tract  and 
a  tenant  of  the  other  owner,  is  not  binding  on  either  owner  in  the  absence 
of  authority  in  the  tenant  to  make  the  agreement. 

6. — Same — ^Acqnlescence. 

Mere  acquiescence  in  the  position  of  a  boundary  line,  when  no  one  has 
been  induced  to  change  his  situation,  for  a  period  short  of  the  longest  period 
of  limitation,  is  insufficient  to  estop  the  acquiescing  party  or  raise  the  pre- 
sumption of  an  agreement. 

7. — ^Limitation — ^Payment  of  Taxes. 

Although  the  payment  of  taxes  is  not  necessary  to  support  the  ten  years 
statute  of  limitation,  still  the  failure  to  do  so  after  the  expiration  of  that 
period  is  a  significant  circumstance  in  ascertaining  the  character  of  the  claim 
asserted. 

8. — Same — ^PosBesslon — Definition — Case  Criticized. 

In  a  charge  upon  the  ten  years'  statute  of  limitation  the  court  defined 
peaceable  and  adverse  possession  as  that  which  was  "actual,  continuous,  visible. 
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notorious,  distinct,  hostile — ^that  is,  adverse — fair  and  open,  and  of  such  a 
character  as  to  indicate  clearly  a  claim  of  ownership  in  the  occupant."  Held, 
correct,  and  not  subject  to  the  objection  that  the  statutory  definition  gives  the 
essential  element  constituting  title  by  limitation  as  peaceable  and  adverse 
possession,  and  that  the  court  should  not  undertake  to  amplify  said  terms.  The 
case  of  Logan  v.  Meads,  43  Texas  Civ.  App.,  477,  criticised. 

9. — ^ETidence — Admissions — Competency. 

Admissions  against  interest  made  to  a  third  party  and  not  to  the  antago- 
nist in  the  controversy  or  to  some  one  representing  him,  are  competent  evidence, 
and  cannot  be  avoided  by  the  claim  that  they  were  made  by  way  of  compromise. 

Appeal  from  the  District  Court  of  Bee  County.  Tried  below  be- 
fore Hon.  James  C.  Wilson. 

Dougherty  £  Dougherty  and  R.  W.  Stayton,  for  appellant. — ^Where 
adjoining  land  owners  agree  that  a  certain  fence  or  line  is  the 
boundary  line  between  their  surveys,  such  agreement  settles  all  ques- 
tions between  them  as  to  the  extent  of  their  ownership  or  those 
claiming  under  them.  Dalby  v.  Booth,  16  Texas,  565;  Brown  v. 
Johnson,  73  S.  W.,  49;  Browning  v.  Atkinson,  46  Texas,  608; 
Houston  V.  Sneed,  15  Texas,  309;  Edwards  v.  Smith,  71  Texas,  159; 
Davis  V,  Mitchell,  65  Texas,  625;  Cooper  v.  Austin,  58  Texas,  494. 

Where  respective  owners  of  adjoining  tracts  agree  that  a  boundary 
line  drawn  at  the  wrong  place  shall  be  the  division  line,  long  ac- 
quiescence therein  establishes  it  as  such  division  line.  Harrell  v. 
Houston,  66  Texas,  280;  Cooper  v.  Austin,  58  Texas,  494. 

Beasley  &  Beasley,  for  appellee. — The  evidence  was  insufficient  to 
show  any  contract  between  Malone  and  Skidmore  fixing  the  boundary 
line;  moreover,  there  being  no  uncertainty  as  to  the  location  of  the 
line  and  no  dispute  with  reference  thereto,  and  it  clearly  appearing 
that  at  the  time  Skidmore  did  not  own  the  Hill  tract,  and  did  not 
have  authority  from  the  owner  thereof  to  make  such  agreement,  had 
such  agreement  been  made  it  would  not  have  been  valid  and  binding 
on  the  parties  and  the  court  correctly  refused  the  requested  charge. 
Davidson  v.  Pickard,  37  S.  W.,  375;  5  Cyc,  p.  932,  and  authorities 
cited;  id.,  p.  934. 

Plaintiff  was  not  estopped  from  recovery  of  the  land.     Hefner  v. 
Downing,  57  Texas,  576;  Koenigheim  v.   Sherwood,  79  Texas,  511 
Schunior  v.  Bussell,  83  Texas,  96;  Bohuy  v.  Petty,  81  Texas,  524 
Vogt  V.  Geyer,  48  S.  W.,  1100;  Davidson  v.  Pickard,  37  S.  W.,  375 
Stanua  v.  Smith,  30  S.  W.,  262;  17  Texas,  318. 

The  charge  of  the  court  on  the  issue  of  limitation  was  a  proper 
one  under  the  facts  of  the  case.  Satterwhite  v.  Rosser,  61  Texas, 
171 ;  Moon  v.  Cain,  77  Texas,  316,  and  authorities  cited. 

FLY,  Associate  Justice. — This  is  an  action  of  trespass  to  try 
title  to  120  acres  of  land  off  the  Delano  survey  of  one-third  of  a 
league,  instituted  by  appellee.  Appellant  pleaded  not  guilty,  limitation 
of  ten  years,  and  answered  specially  that  the  Delano  and  John  W. 
Hill  surveys  are  contiguous  to  each  other,  and  appellant  deraigned 
title  from  F.   O.  Skidmore,  who  owned  or  controlled  the  Hill  survey. 
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and  that  on  December  20,  1877,  the  said  Skidmore  had  a  verbal 
agreement  with  F.  J.  Malone,  the  owner  of  the  Delano  tract  at  that 
time,  whereby  the  boundary  line  between  the  two  tracts  was  fixed 
and  located,  and  said  Skidmore  in  pursuance  of  the  agreement  built 
a  fence  upon  the  agreed  boundary  line  where  it  has  ever  since  re- 
mained; that  said  Malone  at  the  time  had  a  lease  of  the  J.  W.  Hill 
survey  and  surrendered  it  to  F.  0.  Skidmore,  and  Malone  pointed 
out  the  line  upon  which  the  fence  was  placed,  Skidmore  paying  for 
one-half  of  the  fence  and  Malone  for  the  remaining  half.  The  con- 
test was  as  to  the  true  boundary  between  the  two  surveys.  The  cause 
was  tried  by  a  jury  and  resulted  in  a  verdict  and  judgment  for 
appellee. 

Appellee  showed  a  perfect  chain  of  title  to  the  land  from  the 
original  grantor,  and  appellant  has  no  title  to  the  land  unless  he 
and  those  under  whom  he  claims  had  perfected  a  title  by  the  agree- 
ment as  to  the  boundary  line  or  by  limitation  of  ten  years.  The 
land  without  doubt  is  a  part  of  the  Delano  survey  and  appellant, 
and  those  under  whom  he  claims,  produced  no  conveyance  to  any 
part  of  that  survey.  No  improvements  had  been  placed  on  the  land 
except  the  fence.  The  Hill  survey  calls  for  the  line  of  the  Delano 
survey  on  the  northwest.  The  jury  was  justified  in  finding  that 
no  binding  agreement  as  to  the  boundary  line  of  the  Hill  and  Delano 
surveys  was  ever  made  by  the  owners  of  those  tracts,  and  that  limi- 
tation of  ten  years  was  not  shown. 

The  second  assignment  of  error  complains  of  the  action  of  the 
court  in  overruling  objections  to  the  following  question  to,  and 
answer  of,  R.  W.  Archer:  "If  you  state  that  you  once  surveyed  said 
Hill  tract  of  land,  then  say  whether  or  not,  at  the  time  you  made 
the  survey,  the  outer  boundaries  of  said  tract  had  not  been  recently 
cut  out  and  surveyed  by  another  party;  and  if  yea,  then  state,  if 
you  know,  who  made  such  survey?"  Answer:  "R.  W.  Fenner, 
County  Surveyor  of  Bee  County,  Texas,  surveyed  the  boundary  lines 
of  said  Hill  survey  prior  to  the  time  that  I  surveyed  and  subdivided 
it.  I  found  the  lines  recently  cut  and  followed  them."  The  only 
objection  urged  in  this  court  is  that  the  question  was  leading.  We 
do  not  consider  that  the  question  was  leading  in  any  part  of  it, 
but  if  it  was,  it  only  went  to  the  matter  of  another  survey  prior  to 
the  one  made  by  the  witness,  which  fact  had  been  proved  both  by 
Archer  in  answer  to  the  10th  interrogatory  and  by  other  testimony. 
It  did  not  lead  as  to  the  person  who  made  the  prior  survey.  There 
is  nothing  stated  that  would  show  that  the  answer  of  the  witness 
was  material,  in  fact  there  is  no  statement  except  a  copy  of  the 
question  and  answer  and  grounds  of  objection. 

The  eighth  interrogatoiy  to  R.  W.  Archer,  a  witness  for  appellee, 
was  as  follows:  "State  whether  or  not,  at  the  time  you  surveyed 
the  Hill  tract,  the  boundaries  thereof,  as  established  by  a  previous 
survey  recently  made,  were  not  pointed  out  to  you  by  some  person 
or  persons,  and,  if  so,  state  who  they  were?"  The  answer  was: 
"0.  S.  Skidmore  was  present  with  me  at  the  time  of  the  survey  and 
pointed  out  to  me  the  lines  run  by  R.  W.  Fenner."  The  interrogatory 
was  objected  to  on  the  ground  that  it  was  leading,  and  the  answer 
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on  the  ground  that  it  was  not  responsive.  It  might,  with  much 
reason,  be  concluded  that  a  question  was  not  very  leading  that 
failed  to  elicit  a  responsive  answer  from  a  witness.  In  San  Antonio 
&  A.  P.  Ry.  V.  Hanunon,  92  Texas,  509,  it  is  intimated  that  the 
definition,  that  a  leading  question  is  "one  which  admits  of  an  an- 
swer simply  in  the  affirmative  or  negative,  or  which,  embodying  a 
material  fact,  suggests  the  desired  answer,"  is  not  accurate.  The 
court  does  not  attempt  to  give  what  it  considered  an  accurate  defi- 
nition, but  holds  that  "where  a  question  contains  a  series  or  group 
of  facts  and  admits  of  a  complete  answer  by  a  bare  affirmation  or 
negation,  it  is  clearly  leading."  The  question  under  consideration 
would  not  be  leading  under  that  statement.  To  a  previous  question 
the  witness  had  answered  that  the  boundaries  of  the  Hill  land  had 
been  surveyed  a  while  before  he  surveyed  them,  which  was  fully 
shown  by  other  testimony,  and  the  witness  was  not  led  as  to  that 
fact,  and  there  was  nothing  to  indicate  to  the  witness  the  name 
of  the  person  who  pointed  out  the  boundaries  to  him.  It  was  testified 
by  Fenner  that  he  surveyed  the  land  and  marked  the  boundaries 
for  O.  S.  Skidmore  two  or  three  months  before  Archer  surveyed 
it  or  subdivided  it.  The  only  material  matter  called  for  by  the 
interrogatory  was  as  to  who  had  pointed  out  the  boundaries  marked 
by  Fenner.  There  is  no  statement  under  the  assignment  which 
tends  to  show  the  materiality  of  the  answer  of  the  witness. 

The  third  assignment  of  error  assails  the  course  of  the  court  in 
overruling  objections  to  the  following  interrogatory  addressed  to 
R.  W.  Archer  and  his  answer  thereto:  "State  whether  or  not,  in 
running  the  outer  boundaries  of  the  Hill  tract,  your  work  conformed 
to  the  survey  that  had  been  just  previously  made;  and  were  not 
the  boundaries  and  comers  of  the  tract  located  and  fixed  in  con- 
formity with  such  previous  survey?"  Answer:  "Yes,  the  survey 
made  by  me  conformed  to  the  one  made  by  R.  W.  Fenner;  I  did 
not  fix  the  corners;  I  found  them  fixed  and  subdivided  the  tract  to 
conform  thereto."  The  answer  made  by  the  witness  does  not  of 
itself  show  its  materiality,  and  no  attempt  is  made,  by  a  statement, 
to  indicate  that  it  had  any  materiality  whatever.  The  witness  swore 
to  every  fact  elicited  in  answer  to  this  interrogatory  in  answer  to 
other  interrogatories  to  which  no  objections  are  urged  in  the  brief 
of  appellant. 

The  fifteenth  interrogatory  to  R.  W.  Archer,  which  was  objected 
to  as  leading,  is  as  follows:  "State  whether  or  not  when  you  made 
the  survey  of  the  Hill  tract  you  were  accompanied  by  0.  S.  Skid- 
more,  who  showed  you  the  boundaries  of  the  tract  as  surveyed  and 
established  by  Mr.  Fenner;  and  did  not  you  adopt  as  correct  Fenner's 
location  of  the  lines  and  comers  of  the  tract,  and  base  your  work 
in  subdividing  the  Hill  tract  thereon?"  To  which  the  witness  an- 
swered: "When  I  made  this  survey  I  was  accompanied  by  0.  S. 
Skidmore,  and  he  showed  me  the  lines  as  run  by  R.  W.  Fenner,  which 
I  took  as  correct  and  made  the  survey  in  accordance  therewith.  I 
did  adopt  the  lines  as  shown  me  by  him."  It  is  plain  that  the  in- 
terrogatory was  leading,  and  standing  alone  would  undoubtedly  con- 
stitute such  error  as  would  necessitate  a  reversal  of   the   judgment, 
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but  the  answer,  when  taken  in  connection  with  the  answers  to  proper 
interrogatories,  could  have  had  no  injurious  effect.  In  answer  to 
other  interrogatories  the  witness  had  stated  that  0.  S.  Skidmore  was 
with  him  when  he  made  the  survey  and  pointed  out  the  lines  run 
by  Fenner,  that  the  lines  were  cut  out  and  comers  fixed  and  that 
he  had  followed  them.  The  interrogatory  did  not  elicit  a  single 
fact  that  had  not  been  brought  out  in  response  to  other  questions. 
The  materiality  of  the  evidence  can  not  be  ascertained  from  any- 
thing found  in  the  brief.  There  is  not  even  a  statement  that  it 
was  material. 

The  fifth  assignment  of  error  complains  •  of  the  following  inter- 
rogatory and  answer  thereto  on  the  ground  that  the  interrogatory 
was  leading:  "State  whether  or  not  at  the  time  you  surveyed  the 
Hill  land,  0.  S.  Skidmore  and  F.  0.  Skidmore  knew  where  the 
boundary  line  between  the  Delano  and  Hill  surveys,  as  fixed  and 
recognized  by  you  and  Mr.  Fenner,  was,  and  whether  or  not  lie 
knew  at  that  time  the  fence  running  from  the  east  comer  of  the 
Delano  in  a  southwesterly  direction  was  not  on  said  line;  and 
whether  or  not,  at  that  time,  the  said  Skidmore  did  not  know  that 
a  portion  of  thie  Delano  survey  was  in  his  pasture?*'  Answer:  "0. 
S.  Skidmore  knew  it;  but  I  do  not  know  whether  or  not  F.  0.  Skid- 
more then  knew  it.  0.  S.  Skidmore  knew  these  faets,  but  I  don't 
know  whether  or  not  F.  0.  Skidmore  then  knew  them.''  In  response 
to  the  interrogatory  immediately  preceding  the  one  to  which  objec- 
tions are  urged,  the  witness  testified  to  the  same  facts,  and  there 
were  no  objections  to  that  interrogatory  or  answer,  and  it  follows 
that  the  answer  to  the  interrogatory  complained  of  did  not  injure 
appellant,  if  it  should  be  held  that  the  question  was  leading. 

As  bearing  on  the  second,  third  and  fourth  assignments,  it  may 
be  stated  that  in  answer  to  the  thirteenth  interrogatory,  to  which  no 
objections  were  incorporated  in  any  assignment  of  error,  the  wit- 
ness Archer  stated:  "The  line  between  the  Hill  and  Delano  surveys 
was  plainly  marked  by  B.  W.  Fenner  and  followed  by  me.  The 
N.  W.  comer  of  Hill  and  the  east  or  N.  E.  of  Delano  was  evidenced 
by  a  stake  and  a  bearing,  or  call,  to  a  point  north  of  it,  and  I 
think  the  two  westerly  comers  of  the  Hill  were  marked,  but  I 
do  not  recall  now."  To  the  fourteenth  interrogatory,  against  which 
no  assignment  is  presented,  the  witness  answered:  "The  common 
line  of  these  surveys  was  known  to  0.  S.  Skidmore,  but  I  do  not 
know  that  it  was  known  to  F.  0.  Skidmore." 

F.  0.  Skidmore  testified  that  some  time  in  1886,  F.  J.  Malone 
owned  the  Delano  tract  and  held  a  lease  on  the  adjoining  John  W. 
Hill  survey;  that  Malone  transferred  the  lease  to  the  witness  and 
when  the  latter  desired  to  build  a  fence  between  the  leased  land  and 
the  Delano  tract,  Malone  pointed  out  the  line  between  the  two  tracts, 
and  on  that  line  the  witness  put  the  fence,  where  it  has  remained 
ever  since.  Afterwards,  in  1889,  F.  0.  Skidmore  bought  the  Hill 
survey.  The  testimony  does  not  show  that  the  owner  of  the  land 
at  the  time  knew  anji;hing  about  what  Malone  said  about  the 
boundary  line  or  that  he  knew  that  the  fence  was  placed  where  it 
was.     The   land  ^^hen   sold   to   F.   0.    Skidmore   called   for  the   east 
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corner  of  the  Delano  and  for  its  line  as  the  west  line  of  the  Hill 
survey.  Under  these  facts  appellant  sought  to  have  the  >ury  in- 
structed that  if  F.  0.  Skidmore  and  F.  J.  Malone  had  agreed  upon 
the  line  where  the  fence  was  placed^  those  claiming  under  Malone 
could  not  recover  the  land,  although  it  was  not  a  part  of  the 
Hill  survey  but  was  a  part  of  the  Delano  tract.  If  the  respective 
owners  of  the  Hill  and  Delano  surveys  had  verbally  agreed  upon  a 
certain  line  as  the  boundary  between  their  tracts  it  would  have  been 
binding  upon  them,  their  heirs  and  assignees,  but  no  such  agreement 
was  proved.  F.  0.  Skidmore  was  only  a  tenant,  even  if  he  occupied 
that  position,  of  the  owner  of  the  Hill  survey  and  had  no  authority 
whatever  to  bind  him.  The  owner  of  the  land  made  no  agreement, 
and  if  Malone  pointed  out  the  line  between  the  two  tracts  it.  was  a 
unilateral  agreement  binding  on  no  one.  Under  the  circumstances 
there  was  no  boundary  fixed  by  agreement.  Wright  v.  Lassiter,  71 
Texas,  640. 

It  could  not  be  maintained  that  a  tenant  would  have  the  authority, 
by  reason  of  his  tenancy,  to  bind  his  landlord  by  agreements  as  to 
the  boundaries  of  his  land,  for  such  a  theory,  put  into  practice,  would 
overturn  all  rules  of  agency  and  place  the  landlord  at  the  mercy 
of  his  tenant.  It  would  be  a  still  more  unjust  rule,  if  possible,  to 
allow  a  subtenant,  with  whom  the  landlord  had  no  dealings,  to  bind 
him  in  agreements  as  to  the  boundaries  of  his  land.  If  the  tenant 
could  bind  the  landlord  in  a  case  where  the  agreement  as  to  a 
boundary  secured  more  land  to  the  landlord  than  he  was  entitled  to, 
he  could  bind  the  landlord  by  an  agreement  that  deprived  him  of 
a  part  of  his  latid.  There  could  not  have  been  any  binding  agree- 
ment between  F.  J.  Malone  and  F.  0.  Skidmore  at  the  time  the 
latter  said  it  was  made,  and  the  court  would  have  been  justified  in 
refusing  to  submit  such  agreement  to  the  jury  even  though  it  had 
not  been  submitted  in  the  general  charge. 

Even  if  F.  0.  Skidmore  had  been  authorized  to  agree  on  a  bound- 
ary, there  was  no  proof  of  such  agreement.  All  that  Skidmore  tes- 
tified was  that  Malone  had  pointed  out  the  line,  but  they  had  no 
agreement  that  it  should  be  placed  at  that  point.  Davidson  v.  Pick- 
ard   (Texas  Civ.  App.),  37  S.  W.  Eep.,  374. 

There  is  nothing  in  the  evidence  that  tends  to  show  that  F.  0. 
Skidmore  was  induced  to  buy  the  land  by  the  act  of  Malone  in 
fixing  the  boundary  where  he  did,  for  he  bought  and  sold  the  land 
by  the  acre,  and  he,  and  those  to  whom  he  sold,  got  every  acre  that 
they  were  entitled  to  and  no  improvements  except  the  fence  were 
put  on  the  land. 

It  is  true  that  an  agreement  as  to  a  boundary  line  may  be  im- 
plied from  the  acts  and  long  acquiescence  of  a  party  in  regard  to 
it,  and  compliance  with  it  should  be  enforced  when,  without  such 
enforcement,  injury  would  result  to  others  who  have  been  induced 
to  buy  by  such  acts  evincing  acquiescence,  or  where  the  owners  of 
adjacent  tracts  have  been  induced  to  make  valuable  improvements, 
which  would  not  have  been  made  but  for  such  implied  agreement. 
Somebody  must  have  been  misled  to  their  injury  in  order  to  con- 
stitute estoppel,  and  we  have  seen  no  authority  that  holds  that  mere 
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acquiescence  in  a  boundary  line,  when  no  one  has  been  induced  to 
change  his  situation,  for  a  period  short  of  the  longest  period  of 
limitation,  would  be  sufficient  to  estop  the  acquiescing  person,  or 
raise  the  presumption  of  an  agreement.  Harrison  v.  Boring,  44 
Texas,  255;  Hefner  v.  Downing,  57  Texas,  576. 

The  charge,  which  made  the  boundary  between  the  Delano  and 
Hill  tracts  turn  upon  an  agreement  between  Malone  and  Skidmore, 
was  properly  refused  for  the  reason,  as  before  stated,  that  Skidmore 
made  no  agreement,  and  at  the  time  of  the  alleged  agreement  could 
not  have  made  one.  It  was  nothing  more  at  the  best  than  Malone 
pointing  out  a  line  that  he  mistakenly  thought  was  the  boundary. 
Xo  one  acted  to  his  hurt  on  that  mistake.  No  one  purchased  the 
Hill  tract  by  reason  of  that  mistake,  and  no  one  lost  by  it.  The 
only  way  in  which  acquiescence  could  possibly  figure  in  the  case 
would  be  in  connection  with  limitation.  If  anypne,  but  F.  0.  Skid- 
more, ever  heard  of  the  agreement  between  him  and  Malone  until 
the  time  of  this  trial,  the  record  fails  to  disclose  it. 

The  third  charge  requested  by  appellant  is  to  the  effect  that  if 
Malone  pointed  out  a  line  as  the  boundary  between  the  Delano  and 
.  Hill  tracts  and  thereupon  Skidmore  built  his  fence,  and  the  fence 
was  maintained,  those  acts  would  be  conclusive  between  the  parties, 
and  the  jury  should  find  for  appellant.  That  charge  did  not  make 
the  finding  of  the  jury  depend  on  an  adverse  holding  for  the  statu- 
tory time,  but  bases  it  on  tlie  pointing  out  of  the  boundary  line  by 
Malone.  In  other  words  the  charge  is,  that  if  the  line  was  pointed 
out  by  Malone  and  a  fence  was  placed  there  by  Skidmore  and  main- 
tained there  by  him  and  his  assignees,  Malone  or  those  claiming 
under  him  would  be  estopped  from  claiming  that  the  boundary  was 
at  any  other  place.  We  do  not  think  that  is  the  law,  as  hereinbefore 
stated.  If  Malone  pointed  out  the  line,  it  was  not  done  in  settle- 
ment of  a  disputed  boundary,  but  was  done  by  mistake  and  was  only 
acted  on  to  the  extent  of  a  fence  being  built.  There  was  at  no  time 
an  agreement  between  the  owners  that  the  line  pointed  out  was  the 
true  boundary.  There  was  no  intention  to  deceive,  but  it  was  a  clear 
mistake,  which  did  not  result  in  injury  to  anyone.  Acquiescence  in 
the  mistake  for  the  period  of  ten  years  coupled  with  an  adverse 
holding  would  give  title  by  limitation,  but  that  is  not  what  the 
requested  charge  stated.  No  time  was  set  forth  therein.  The  law 
as  to  acquiescence  was  fully  submitted  in  the  charge  of  the  court, 
which  was  more  favorable,  we  think,  to  appellant  than  the  facts 
demanded. 

The  charge,  whose  refusal  is  complained  of  in  the  ninth  assign- 
ment of  error,  assumes  that  a  binding  agreement  was  made  between 
Malone  and  Skidmore,  and  is  erroneous  in  other  respects  and  was 
properly  refused.  It  assumes  the  authority  of  Skidmore  to  agree 
on  the  boundary  between  Malone's  land  and  that  of  another  person 
without  any  authority  on  the  part  of  Skidmore  to  represent  the 
latter  person. 

The  court  did  not  err  in  refusing  the  fifth  charge  requested  by 
appellant.  Tlie  law  in  regard  to  ten  years  limitation  was  clearly 
given  in  the  charge  of  the  court.     The  requested   charge  was  upon 
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the  weight  of  the  evidence.  Appellant,  nor  anyone  of  those  under 
wliom  he  claims^  ever  assessed  the  property  for  taxation  or  paid  any 
taxes  thereon,  although  possession  of  the  land  was  claimed  for 
twenty  years.  *' Although  the  payment  of  taxes  is  not  necessary  to 
support  limitation  of  ten  years,  still  the  failure  to  do  so  after  the 
expiration  of  that  period  is  a  significant  circumstance  in  ascertaining 
the  character  of  the  claim  asserted  in  such  cases.**  Warren  v. 
Frederichs,  83  Texas,  380.  While  this  circumstance  would  have  been 
of  no  value  perhaps  if  appellant  and  his  vendors  had  held  the  land 
all  the  time  under  the  belief  that  it  was  a  part  of  the  Hill  tract,  still 
the  proof  tended  to  show  that  in  1890,  before  a  title  by  limitation 
could  have  been  perfected,  and  fifteen  years  before  this  suit  was  in- 
stituted, a  survey  had  been  made  and  P.  0.  Skidmore  and  0.  S. 
Skidraore,  parties  through  whom  appellant  deraigned  title,  knew  that 
the  land  was  not  a  part  of  the  Hill,  but  a  part  of  the  Delano  tract, 
and  yet  it  was  not  assessed  nor  taxes  paid  on  it.  Those  facts  were 
circumstances  which  weakened  the  claim  of  adverse  possession,  and 
the  court  did  not  err  in  refusing,  as  requested  by  appellant,  to  instruct 
the  jury  that  such  facts  should  not  be  considered. 

The  thirteenth,  fourteenth  and  fifteenth  assignments  of  error  are 
on  the  questions  of  acquiescence  and  estoppel  and  are  disposed  of  by 
our  views  on  assignments  hereinbefore  considered. 

Under  our  view  of  the  case  the  charge  of  the  court,  as  to  agree- 
ment between  Malone  and  Skidmore  not  being  binding  if  it  "was 
made  only  in  the  attempt  to  find  such  true  line  and  not  for  the 
purpose  of  fixing  and  establishing  the  true  line,"  could  not  have  in- 
jured appellant. 

The  court  defined  peaceable  and  adverse  possession  as  one  that 
was  "actual,  continuous,  visible,  notorious,  distinct,  hostile — ^that  is, 
adverse — fair  and  open,  and  of  such  a  character  as  to  indicate 
clearly  a  claim  of  ownership  in  the  occupant,"  and  through  the 
seventeenth  assignment  of  error  it  is  claimed  that  the  charge  was 
erroneous.  The  only  proposition  imder  the  assignment  is:  "The 
statutory  definition  gives  the  essential  element  constituting  title  by 
limitation,  peaceable  and  adverse  possession,  and  the  court  should 
not  undertake  to  amplify  such  terms."  There  is  no  claim  that  the 
charge  was  upon  the  weight  of  the  evidence,  or  that  the  evidence 
was  of  a  character  that  the  use  of  the  numerous  adjectives  might  have 
influenced  the  jury,  but  the  naked  claim  is  that  no  words  describing 
the  possession  should  have  been  used  except  "peaceable  and  adverse." 
That  contention  must  be  overruled. 

Peaceable  and  adverse  possession  undoubtedly  involve  and  include 
in  their  meaning  action  that  is  "actual,  continuous,  visible,  notorious, 
distinct,  hostile,  fair  and  open,"  and  in  the  definitions  given  in  the 
statute  all  the  words,  or  their  equivalent,  are  used,  except  perhaps 
"notorious,"  and  all  of  them  are  fairly  inferable  therefrom.  Arts. 
3148,  3149.  We  have  seen  no  case  in  which  the  words  used,  and 
they  are  often  used,  have  been  criticized  except  the  case  of  Logan 
V.  Meads,  43  Texas  Civ.  App.,  477.  In  that  case  a  similar  charge 
was  condemned,  in  an  opinion  on  rehearing,  by  the  Court  of  Civil 
Appeals  of  the  Second  District,  but  it  was  done  on  the  ground  that 
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it.  vras  harmful  under  the  facts  of  that  ease;  in  other  words,  that 
it  was  on  the  weight  of  evidence.  Doubtless  that  was  the  objection 
urged  to  the  charge  in  that  case,  and  the  charge  is  condemned  on  that 
ground.  An  attempt  is  made  by  the  court  to  distinguish  the  Logan- 
Meade  case  from  that  of  Beall  v.  Evans,  1  Texas  Civ.  App.,  443, 
on  the  ground  that  the  contest  in  the  latter  case  was  between  tenants 
in  common.  We  fail  to  appreciate  the  distinction,  and  especially  so 
as  the  court  in  that  case  did  not  confine  its  ruling  to  that  class  of 
litigants.  The  court  said:  ^To  set  the  statute  in  motion  under 
the  ten  years  limitation,  the  possession  must  be  visible,  distinct,  no- 
torious, continued  and  hostile  for  the  full  period  of  ten  consecutive 
years  while  the  statute  was  in  force;  it  must  be  an  actual,  visible 
appropriation  of  the  land,  under  claim  of  right  inconsistent  with 
the  rights  of  the  true  owner,  and  must  disseize  the  owner,  and  the 
claim  must  be  of  the  land  in  suit.''  The  "peaceable  and  adverse 
possession"  prescribed  by  the  statute  is  the  same  in  all  cases,  whether 
between  tenants  in  common  or  other  parties,  the  only  difference 
being  that  in  the  case  of  tenants  in  common  the  adverse  possession 
of  the  land  must  be  shown  to  extend  to  the  whole  of  it,  as  the  pre- 
sumption must  be  overcome  that  the  one  tenant  is  holding  for  the 
other  as  well  as  himself. 

The  language  of  the  charge  has  been  used  with  approval  in  a 
number  of  opinions  of  the  Supreme  Court.  In  the  case  of  Satter- 
white  V.  Eosser,  61  Texas,  166,  the  court  said:  "It  has  been  said 
that  such  possession  must  not  only  be  actual,  but  also  visible,  con- 
tinuous, notorious,  distinct,  hostile  (i.  e.,  adverse),  and  of  such  a 
character  as  to  indicate  unmistakably  an  assertion  of  a  claim  of  ex- 
clusive ownership  in  the  occupant."  In  Bracken  v.  Jones,  63  Texas, 
184,  it  was  said:  "Possession,  to  be  of  any  value  to  vest  a  right 
or  bar  a  remedy,  must  be  actual,  continued,  visible,  notorious,  dis- 
tinct and  hostile.  It  must  be  fair  and  open,  as  the  statute  was  not 
made  to  serve  the  purpose  of  artifice  and  trick."  In  Evans  v. 
Templeton,  69  Texas,  375,  the  language  of  Satterwhite  v.  Bosser 
is  quoted  and  approved.  In  the  case  of  Hurley  v.  Lockett,  72  Texas, 
262,  the  charge  of  the  trial  court  contained  the  statutory  definitions 
of  peaceable  and  adverse  possession,  and  the  defendant  requested  a 
charge  to  the  effect  that  to  gain  title  by  limitation  there  must  be 
"not  only  actual  possession,  but  also  visible,  continuous,  notorious, 
and  hostile  possession  of  the  strip  of  land  in  controversy,  against 
the  defendant,  and  possession  of  such  a  character  as  to  indicate  un- 
mistakably an  assertion  on  their  part  of  a  claim  of  exclusive  owner- 
ship in  them  as  against  the  defendant  Hurley."  The  court  held  that 
the  requested  charge  should  have  been  given.  The  language  of  Satter- 
white V.  Rosser  and  Bracken  v.  Jones  is  also  approved  in  Mhoon  v. 
Cain,  77  Texas,  316.  The  authorities  cited  would  seem  to  justify 
the  charge. 

If,  however,  the  propriety  of  the  decision  in  Logan  v.  Meade 
is  conceded,  which  is  based  on  the  facts  of  that  case,  the  decision 
does  not  aid  the  proposition  that  no  words  descriptive  of  possession 
must  be  used  in  a  charge  except  "peaceable  and  adverse."  No  such 
ruling  is  made  in  the  Logan-Meade  case,  the  criticism  therein  seeming 
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only  to  extend  to  the  use  of  the  word  "notorious"  and  the  statement 
that  the  possession  must  be  such  as  to  "disseize  the  owner." 

The  twentieth  interrogatory  to  R.  W.  Archer  was  not  leading. 
The  question  did  not  suggest  the  answer,  and  could  not  have  been 
answered  by  yes  or  no. 

The  nineteenth  assignment  of  error  is  in  effect  the  same  as  the 
seventeenth,  the  proposition  being  that  the  court  should  have  correctly 
defined  peaceable  and  adverse  possession,  and  that  it  was  erroneous 
to  submit  a  charge  that  is  contradictory,  confusing  and  unintelligible. 
Those  may  be  excellent  abstract  propositions,  but  no  effort  is  made 
to  apply  them  in  this  case.  The  charge  is  not  open,  however,  to 
the  abstract  criticisms. 

The  twentieth  assignment  of  error  which  complains  of  the  refusal 
to  give  a  special  charge  requested  by  appellant  is  not  well  taken. 
The  charge  does  not  correctly  present  the  doctrine  of  estoppel,  which 
is  attempted  by  it. 

John  Malone  was  introduced  as  a  witness  by  appellee  and  testified 
to  conversations  he  had  with  appellant,  in  which  the  latter  recog- 
nized the  rights  of  appellee  and  offered  to  buy  the  land.  There  was 
some  imcertainty  in  his  mind  as  to  when  the  conversation  occurred, 
although  he  testified  as  to  other  facts  tending  to  show  that  it  was 
before  the  suit  was  brought.  Appellant  denied  making  an  offer  to 
pay  for  the  land  in  controversy.  Appellant,  after  Malone  had  testi- 
fied, sought  to  have  the  testimony  stricken  out,  because  the  conver- 
sation took  place  with  appellant  after  the  suit  was  filed  and  in  the 
way  of  compromise,  and  because  the  conversation  took  place  after  the 
title  had  been  perfected  by  limitation  and  because  it  appeared  that 
the  witness  "was  not  acting  in  the  capacity  of  agent  or  attorney  of 
the  plaintiff,  or  had  authority  to  make  or  entertain  any  proposition 
of  compromise  or  purchase  in  relation  to  said  land."  It  would  seem 
that  .the  last  objection  would  dispose  of  the  objections  to  proof  of 
the  conversation  on  the  ground  that  it  was  held  by  way  of  com- 
promise, because  if  the  witness  had  no  authority  to  make  a  com- 
promise and  he  was  not  used  as  an  intermediary,  we  fail  to  see  that 
there  was  any  compromise  pending.  A  party  can  not  shield  himself 
from  the  effect  of  his  admissions  by  claiming  that  they  were  made 
in  the  way  of  compromise  when  made  to  some  third  party  and  not 
to  the  antagonist  in  the  suit  or  some  one  representing  him.  The 
court,  at  the  instance  of  appellant,  instructed  the  jury  that  if  the 
title  by  limitation  was  perfected  when  the  conversation  took  place 
it  should  be  disregarded,  as  it  could  not  affect  the  title.  Appellant 
has  no  just  cause  of  complaint. 

There  was  evidence  tending  to  show  that  there  had  not  been  an 
adverse  possession  of  the  land  for  the  statutory  period.  There  were 
breaks  in  the  possession,  and  the  true  boundary  of  the  land  was 
fixed  by  both  P.  0.  Skidmore  and  0.  S.  Skidmore,  and  admissions 
were  shown,  going  to  prove  that  they  did  not  claim  the  boundary 
to  be  where  it  is  now  claimed  to  be.     The  judgment  is  affirmed. 

Affirmed, 
Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 
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JoHANNE  Steves  et  al.  v.  Rafaela  B.   Smith. 

Decided  February  5,  1908. 

1. — Comxnon  Law  Karriafire — ^Notice. 

The  relation  of  husband  and  wife  brought  into  existence  by  a  common 
law  marriage  is  precisely  the  same  as  that  which  attaches  to  a  marriage 
entered  into  in  conformity  to  the  written  law,  and  all  persons  dealing  with 
the  husband  are  charged  with  the  same  notice  of  the  relationship  in  the  one 
case  as  in  the  other. 

8. — ^Xarriage  License — ^Record — ^Purpose. 

The  record  of  a  marriage  license  and  the  return  thereon  showing  the  mar- 
riage of  the  parties,  is  not  constructive  notice  to  third  parties  dealing  with 
either  spouse  of  his  or  her  relation  to  the  other.  Such  license  and  record  are 
primarily  intended  for  the  benefit  of  tiie  parties  and  those  claiming  rights 
growing  out  of  their  relation  as  husband  and  wife. 

S. — ^Xarriage — ^Notice  of — Loan  on  Homestead. 

One  who  lends  money  to  a  married  man  and  takes  a  mortgage  on  real 
estate,  the  record  title  to  which  appears  to  be  in  him,  to  secure  it,  is  not 
charged  as  matter  of  law  with  knowledge  of  the  fact  that  the  borrower  is  a 
married  man.  And  if  the  lender  has  no  notice  that  the  borrower  is  in  fact  a 
married  man,  and  is  not  charged  with  notice  that  the  real  estate  is  homestead, 
the  mortgage  will  be  valid  as  against  a  homestead  claim. 

a 

4. — ^Homestead — ^Besigrnation — Prerogative  of  Husband. 

From  the  nature  of  the  marriage  relation  in  this  State  it  belongs  to  the 
husband  to  designate  the  homestead.  The  wishes,  intention  and  acU  of  the 
wife  are  immaterial. 

6. — Homestead — ^Designation — ^Evidenoe. 

Where  a  married  man  purchased  a  house  and  lot  suitable  for  a  home,  but 
never  occupied-  it  and  kept  it  rented  for  thirteen  years  to  other  persons,  a  mort- 
gage upon  the  property  by  the  husband  a  short  time  after  the  purchase,  was 
valid  as  against  the  homestead  claim  of  the  wife  asserted  after  she  had  been 
abandoned  by  her  husband,  fourteen  years  after  the  purchase. 

6, — Judgment — ^Eecital — ^Presumption. 

Where  a  married  woman,  abandoned  by  her  husband,  attacks  a  judgment  of 
foreclosure  upon  land  claimed  as  her  homestead,  on  the  ground  that  she  was 
not  cited  to  answer  the  foreclosure  suit  and  did  not  appear  therein,  a  recital 
in  the  judgment  that  the  defendants  appeared  "each  in  person"  will  be  pre- 
sumed to  be  true  in  the  absence  of  direct  evidence  to  the  contrary,  when  such 
evidence  is  available.  Inferences  from  circumstances  will  not  be  sufficient  to 
overcome  the  recital  and  anniil  the  judgment. 

ON  BEHEABINO. 

7. — ^Homestead — ^Notice. 

Where  property  is  in  fact  a  homestead,  evidenced  by  use  and  occupancy, 
knowledge  of  all  the  facts  essential  to  its  existence  is  imputed  to  a  mort- 
gagee, and  the  mortgagee  stands  charged  with  notice  of  the  fact  of  homestead 
in  spite  of  declarations  to  the  contrary  by  the  borrower.  But  where  property  is 
not  in  actual  use  as  a  homestead,  representations  by  the  owner  amounting  to 
fraud  will  estop  him  from  setting  up  the  claim  against  persons  acting  on  such 
representations  in  ignorance  of  the  homestead  claim. 

Appeal  from  the  37th  District  Court,  Bexar  County.     Tried  below 
before  Hon.  E.  Dwyer. 
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Webb  &  Goeth  and  Shook  £  Vanderhoeven,  for  appellants. — When 
it  appears  that  a  house  and  lot  suitable  for  occupancy  was  never  at 
any  time  during  the  fourteen  years  of  ownership  in  any  manner 
used  as  a  homestead,  although  the  owner  with  .his  family  continu- 
ously resided  in  the  same  city  where  the  house  was  situated,  and 
when  it  appears  that  no  reason  was  given  or  could  be  given  why  the 
owner  with  his  family  did  not  so  occupy  and  use  the  said  house  and 
lot  at  any  time  during  the  said  fourteen  years,  such  property  will 
not  constitute  the  homestead  upon  the  bare  statement  of  the  wife 
that  at  the  time  the  property  was  bought  it  was  intended  to  be  used 
as  such.  Bente  v.  Lange,  9  Texas  Civ.  App.,  328,  331 ;  Skaggs  v. 
Mulkey,  1  Posey,  U.  C,  488,  496;  Wilkerson  v.  Jones,  40  S.  W. 
Rep.,  1046;  Churchwell  v.  Sweeney,  29  Texas  Civ.  App.,  166,  167; 
Phillips  V.  Texas  Loan  Co.,  26  Texas,  Civ.  App.,  505,  510;  Crabtree 
V.  Whiteselle,  65  Texas,  111,  114;  Wolf  v.  Butler,  8  Texas  Civ.* App., 
468,  471;  Foley  v.  Holtkamp,  28  Texas  Civ.  App.,  123,  125. 

A  common,  law  wife,  wholly  unknown  to  the  mortgagee  and  not 
living  upon  the  property  claimed  by  her  to  be  her  homestead  at  the 
,time  the  husband  in  whose  name  the  title  appears  executes  a  mort- 
gage upon  such  property  and  who  represents  himself  to  the  mortgagee 
as  a  single  man,  can  not  claim  the  homestead  exemption  as  against 
the  said  mortgagee.  Hickman  v.  Hoffman,  11  Texas  Civ.  App.,  605, 
607;  Sanburn  v.  Schuler,  3  Texas  Civ.  App.,  629,  632;  Henslev 
v.  I^wis,  82  Texas,  595,  597;  Hurt  v.  Cooper,  63  Texas,  362,  365"; 
Michael  v.  Knapp,  4  Texas  Civ.  App.,  464,  467;  Woolfolk  v.  Ricketts, 
43  Texas,  28,  37;  Foley  v.  Holtkamp,  28  Texas  Civ.  App.,  123,  125; 
Love  V.  Breedlove,  75  Texas,  649,  652;  Galveston,  H.  &  S.  A. 
Rv.  V.  Walker,  85  S.  W.  Rep.,  28,  31;  Willis  v.  Lewis,  28  Texas, 
185,   191. 

When  it  appears  upon  the  face  of  a  judgmeut  that  a  party  ap- 
peared in  person  when  the  case  was  called  for  trial,  and  there  is  no 
direct  evidence  that  such  recital  and  adjudication  that  the  person 
did  so  appear  is  not  true,  the  court  will  not  be  warranted  in  setting 
aside  such  judgment  many  years  after  the  judgment  had  been  rendered. 
Ingle  V.  Bell,  84  Texas,  463,  464;  East  Texas  Land  Co.  v.  Graham, 
24  Texas  Civ.  App.,  521,  528;  Western  U.  Tel.  Co.  v.  Brooks,  78 
Texas,  331,  332;  Laird  v.  Thomas,  22  Texas,  276,  280;  DeWalt  v. 
Snow,  25  Texas,  320,  321;  Chester  v.  Walters,  30  Texas,  53,  54; 
Lawler  v.  White,  27  Texas,  250,  253;  Warren  v.  Foust,  36  Texas 
Civ.  App.,  59,  60;  Willis  v.  Lewis,  28  Texas,  185,  191;  Galveston, 
H.  &  S.  A.  Ry.  V.  Walker,  85  S.  W.  Rep.,  28,  31. 

The  husband  alone  may  control  the  dedication  of  a  homestead  for 
himself  and  family,  and  it  is  the  duty  of  the  court,  when  requested, 
to  charge  the  jury  that  unless  they  find  from  the  evidence  that  the 
husband  intended  the  property  as  the  homestead,  they  should  return 
a  verdict  in  favor  of  the  defendants.  Evans  v.  Daniel,  25  Texas 
Civ.  App.,  362,  364;  McGaughey  v.  Bank,  92  S.  W.  Rep.,  1003,  1009; 
Holliman  v.  Smith,  39  Texas,  357,  362;  Brin  v.  Anderson,  25  Texas 
Civ.    App.,    323,    327. 

It   appearing  conclusively  from  the  record  that   at  the  time  the 
decree  was  rendered  on  the  20th  of  January,  1898,  Rafaela  R.  Smith 
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appeared  in  person,  and  it  further  appearing  that  this  suit  was  not 
instituted  until  December  27,  1906,  appellees'  cause  of  action  was 
barred  by  the  statute  of  limitations  of  four  years.  Eev.  Civ.  Stats. 
1905,  art.  3358;  Foust  v.  Warren,  72  S.  W.  Hep.,  404,  406;  Warren 
V.  Foust,  36  Texas  Civ.  App.,  59,  60. 

Carlos  Bee  and  F.  M.  Clark,  for  appellee. — The  purchase  of  a 
house  and  lot  by  the  husband  and  wife  jointly,  out  of  the  separate 
funds  of  each,  for  the  sole  purpose  of  making  such  property  the 
homestead  of  the  family,  followed  immediately  by  building  a  fence, 
sidewalk,  raising  the  house  and  painting  it,  fixing  the  roof,  planting 
trees  in  front,  fixing  window  and  door  blinds,  planting  roses  and 
shrubs  of  a  permanent  and  lasting  nature,  constitute  the  place  a 
homestead,  within  the  meaning  of  the  laws  and  Constitution  of 
Texas.  King  v.  Wright,  38  S.  W.  Eep.,  530;  Folisy  v.  Holtkamp, 
28  Texas  Civ.  App.,  123;  Barnes  v.  White,  53  Texas,  631;  Bell  v. 
Greathouse,  20  Texas  Civ.  App.,  481;  Cameron  v.  Gebhard,  85 
Texas,  617;  Dobbins  v.  Kuykendall,  16  S.  W.  Bep.,  744;  Gallagher 
V.  Keller,  87  Texas,  474. 

A  marriage  when  legally  consummated  becomes  a  fact,  and  persons 
dealing  with  the  husband  legally  married  are  bound  by  the  fact  of 
such  marriage,  notwithstanding  the  declaration  of  the  husband  that 
he  is  not  married,  and  that  such  persons  relied  thereupon,  his  state- 
ment being  accepted  by  them  as  true,  can  not  affect  the  homestead 
exemption,  nor  the  rights  accruing  to  the  family  under  such  ex- 
emption. Robertson  v.  Cole,  12  Texas,  362;  Ingersoll  v.  Mc Willie, 
9  Texas  Civ.  App.,  565 ;  Holder  v.  State,  35  Texas  Cr.  Bep.,  23 ; 
Chapman  v.  Chapman,  88  Texas,  641;  Cumby  v.  Henderson,  6  Texas 
Civ.  App.,  524;  Cueno  v.  De  Cueno,  24  Texas  Civ.  App.,  439. 

As  to  notice  of  marriage:  Watkins  v.  Markham,  36  S.  W.  Bep., 
145;  Sanger  Bros  v.  Brooks,  Supreme  Court  decision,  not  yet  pub- 
lished. 

A  person  dealing  with  homestead  property  does  so  at  his  own 
peril,  and  whether  he  knew  or  not  that  it  is  homestead  property,  and 
whether  he  knew  or  not  that  the  person  with  whom  he  is  dealing 
is  a  married  man,  it  is  his  duty  to  know,  and  he  can  not  complain 
that  he  had  no  knowledge.  Watkins  v.  Markham,  36  S.  W.  Bep., 
145;  Sanger  Bros.  v.  Brooks,  Supreme  Court  decision  not  yet  re- 
ported.    Gallagher  v.  Keller,  supra. 

In  the  last  cited  case  this  court  said,  in  discussing  the  case  of 
Cameron  v.  Gebhard:  '^But  if  it  was  their  homestead,  it  must  have 
been  so  independent  of  this  knowledge  on  the  part  of  Cameron  & 
Company;  it  could  not  be  a  .homestead  as  to  Gebhard  and  a  home- 
stead as  to  no  one  else.  If  a  homestead  it  was  such  against  the 
world.^^ 

NEILL,  Associate  Justice. — On  December  27,  1905,  the  appellee, 
Bafaela  E.  Smith,  a  feme  covert,  whose  husband,  Chas.  M.  Smith, 
had  deserted  her,  brought  this  suit  against  Johanne  Steves,  a  feme 
sole,  Albert  Steves,  John  W.  Tobin,  as  sheriff  of  Bexar  County,  and 
others,  for  the  purpose  of  enjoining  Tobin  as  sheriff  from  placing 
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Albert  Steves  in  possession  of  certain  premises  described  in  her 
petition  which  Tobin  as  sheriff  sold  to  Albert  Steves  by  virtue  of 
an  order  of  sale  on  December  1,  1905,  and  to  annul  and  cancel  the 
judgment  of  decree  upon  which  the  order  of  sale  was  issued. 

The  grounds  upon  which  the  relief  was  sought  are  that  the  property 
was  acquired  by  herself  and  husband,  the  deed  being  made  to  him, 
on  May  19,  1892;  with  the  intention  and  for  the  purpose  of  making 
it  their  homestead;  that  on  June  8,  1892,  her  husband  borrowed 
$1,000  from  Johanne  Steves  for  which  he  executed  to  her  his  prom- 
issory note  payable  one  year  after  date,  and  at  the  same  time  made 
a  deed  of  trust  on  the  premises  to  Ernest  Steves  to  secure  Johanne 
in  the  payment  of  the  note;  that  such  deed  of  trust  was  executed 
by  her  husband  alone  without  her  knowledge  or  consent,  after  the 
property  had  been  designated  as  their  homestead  by  making  such 
improvements  thereon  as  evidenced  their  intention  and  purpose  to 
occupy  it  as  their  home.  That  the  judgment  under  which  the  prop- 
erty was  sold  by  the  sheriff  was  recovered  on  said  note  on  January 
20,  1898,  against  her  husband,  and,  as  against  him,  plaintiff  and 
others,  decreed  a  foreclosure  of  said  deed  of  trust  made  by  her  hus- 
band to  secure  its  payment,  and  ordered  the  sale  of  the  property  in 
controversy  to  satisfy  it;  that  the  property  being  the  homestead  of  her 
husband's  family,  the  decree  of  foreclosure  thereon  was  void,  for 
that  she  was  never  cited  to  answer  the  suit,  never  waived  citation, 
accepted  service  nor  appeared  and  answered  in  the  case,  and  her 
purported  waiver  and  acceptance  of  service,  appearing  among  the 
papers  in  the  case,  being  as  to  her  a  forgery. 

The  appellants  answered  by  general  demurrer  and  a  general 
denial  and  pleaded  specially  that  on  June  8,  1892,  when  the  deed 
of  trust  was  given  on  the  property  by  Chas.  M.  Smith,  he  was'  un- 
married and  not  entitled  to  a  homestead,  and  did  not  occupy  the 
property;  that  prior  to  the  rendition  of  the  judgment  foreclosing 
said  deed  of  trust  plaintiff  herein,  Rafaela  R.  Smith,  entered  her 
appearance  in  the  suit  by  a  written  memorandum  which  was  filed 
with  the  papers  in  the  cause  on  April  22,  1897,  and  that  such 
written  memorandum  had  remained  on  file  ever  since  that  time,  and 
that  she  did  appear  in  said  cause  and  had  notice  of  said  judgment 
and  was  bound  thereby.  Defendants  also  pleaded  the  four  years 
statute  of  limitation,  and  also  declared  on  the  injunction  bond,  given 
by  plaintiff  in  this  case  and  prayed  judgment  against  her  and  her 
sureties  thereon  for  the  rental  value  of  the  property  from  the  time 
of  the  issuance  of  the  injunction  up  to  the  date  of  trial. 

The  case  was  tried  before  a  jury  and  the  trial  resulted  in  a  ver- 
dict and  judgment  for  the  plaintiff. 

There  are  two  questions  presented  by  the  assignments  of  error 
to  which  all  others  are  subsidiary.     They  are: 

1.  Was  the. lot  in  controversy  the  homestead  of  Chas.  M.  Smith 
at  the  time  he  executed  the  deed  of  trust  to  secure  payment  of  the 
note  which  he  made  to  Mrs.  Steves  for  the  money  she  loaned  him? 

2.  Was    the   decree   foreclosing   the   deed   of   trust   by   virtue    of 
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which  the  property  was  sold  by  the  sheriff,  void  as  against  the  plain- 
tiff, Bafaela  B.  Smith? 

Our  consideration  of  these  questions  will  embrace  the  assignments 
of  error  and  the  conclusions  of  law  and  fact  relating  and  pertinent 
thereto.     They  will  be  considered  in  the  order  stated. 

1.  One  of  the  questions  subsidiary  to  this  one  is,  Were  Chas.  M. 
Smith  and  Bafaela  B.  Smith  husband  and  wife  when  the  money 
was  borrowed  by  the  former  from  Johanne  Steves  and  the  deed  of 
trust  made  by  him  to  secure  its  payment?  For  if  such  relation  did 
not  then  exist  between  them  the  property  could  not  at  that  time 
have  been  their  homestead,  and  there  would  be  an  end  of  the  ques- 
tion. It  is  not  claimed  by  the  plaintiff  that  the  rites  of  matrimony 
had  then  been  celebrated  between  them  by  license  in  accordance 
with  the  statutory  requirement.  According  to  her  own  testimony, 
this  was  not  done  until  September  28,  1897,  at  which  time  their 
marriage  was  celebrated,  under  a  license  in  which  her  name  appears 
as  B.  Bamon,  by  Father  Munoz,  a  priest,  at  San  Fernando  Cathedral, 
in  San  Antonio,  Texas.  But  her  claim  is  that  she  was  then  his 
wife,  by  virtue  of  a  common  law  marriage  existing  between  them. 
The  evidence  upon  this  issue  is  not  stated  in  the  brief  of  either 
party,  and,  as  it  might  be  contended  by  appellants  that  the  state- 
ment contained  in  their  brief  showing  a  statutory  marriage  long 
subsequent  to  that  time  was  an  implied  negation  of  a  prior  common 
law  marriage,  we  have  had  recourse  to  the  stenographer's  record  of 
the  testimony  upon  this  issue  and  found  it  sufHcient  to  support  a 
verdict  upon  it  in  favor  of  the  appellee's  contention. 

But  the  contention  of  appellant  is,  conceding  there  was  such 
marriage,  that  neither  Mrs.  Steves  nor  Ernest  Steves,  the  trustee  in 
the  deed  of  trust,  had  notice  of  the  existence  of  such  relation  at 
the  time  the  money  was  loaned  and  the  mortgage  executed  to  secure 
its  payment,  and  that  they  acted  upon  a  well-founded  belief,  induced 
by  the  statement  made  them  by  Chas.  M.  Smith,  that  he  was  at 
that  time  unmarried,  neither  knowing  anything  to  the  contrary  or 
having  knowledge  of  any  fact  which  would  induce  him  or  her  to  be- 
lieve such  statement  was  false  or  put  them  upon  further  inquiry. 
We  believe  that  this  contention  is  fully  sustained  by  the  uncontro- 
verted  evidence.  What,  then,  is  the  legal  effect  of  the  establishment 
of  the  facts  thus  contended  for  by  appellants?  This  question  is 
fraught  with  perplexities  which  should  be  untangled  before  answer- 
ing the  principal  inquiry  under  investigation. 

The  relation  of  husband  and  wife  brought  into  existence  by  a 
common  law  marriage  is  precisely  the  same  as  that  which  attaches 
to  a  marriage  entered  into  in  conformity  to  the  written  law.  The 
rights,  privileges,  duties  and  obligations  of  the  contracting  parties 
are,  under  the  law,  the  same  in  either  kind  of  marriage.  A  different 
kind  of  evidence  is  required  to  establish  the  celebration  of  one  from 
what  is  essential  to  prove  the  other.  This  can  make  no  difference 
in  the  relation  of  the  parties,  which  is  that  of  husband  and  wife 
under  either  form.  The  license  to  marry  and  the  return  thereon 
by  the  officer  or  minister  celebrating  the  rites  of  matrimony  be- 
tween  the  parties,  nor  the  record  thereof  were   intended   as   notice 
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to  the  public  in  the  sense  that  a  written  instrument  is  which  is 
required  or  permitted  by  the  statute  to  be  recorded.  These  are 
matters  oi  evidence,  primarily  intended  for  the  benefit  of  the  par- 
ties and  those  claiming  rights  growing  out  of  their  relation  as  hus- 
band and  wife.  The  record  of  the  license  and  the  return  thereon, 
showing  that  the  marriage  has  been  celebrated,  is  not  constructive 
notice  to  a  third  party  dealing  with  either  spouse  of  his  or  her  rela- 
tion to  the  other;  nor  can  either  the  husband  or  wife  be  prejudiced 
in  his  or  her  rights  by  the  absence  of  such  record,  which,  from  its 
very  nature,  must  always  be  absent  in  the  case  of  a  common  law 
marriage.  Is,  then,  one  who  deals  with  a  married  man,  as  in  this 
instance,  who  lends  him  money  and  takes  a  mortgage  on  real  estate, 
the  record  title  to  which  appears  to  be  in  him,  to  secure  it,  charged 
as  a  matter  of  law  with  knowledge  of  his  marriage?  The  contention 
of  appellee  is  that  he  is  charged  with  such  knowledge  and  deals 
with  the  man  at  his  peril.  The  cases  cited  (Watkins  v.  Markham, 
36  S.  W.  Rep.,  145-;  Brooks  v.  Sanger  Bros.,  105  S.  W.  Bep.,  37), 
to  support  this  contention  are  not  in  point.  In  both  cases  the  de- 
fendants knew  that  the  plaintiffs  were  husband  and  wife;  and  in  the 
first,  that  the  property  in  question  was  their  homestead,  and  in 
the  second,  the  record  of  title  was  such  as  to  charge  them  with 
knowledge  as  a  matter  of  law  of  its  homestead  character.  Here, 
the  question  is,  was  Mrs.  Steves,  who  was  ignorant  of  the  fact  of 
Smith's  marriage,  and  believed  and  acted  upon  his  statement  made 
at  the  time  that  he  was  a  single  man,  charged  by  the  law  with 
knowledge  of  his  marriage?  We  are  familiar  with  the  principle  that 
if  one  enters  into  an  agreement  with  a  married  woman,  in  ignor- 
ance of  her  coverture,  he  can  not  take  advantage  of  such  ignorance 
to  defeat  the  provisions  of  law  incapacitating  her  from  entering  into 
a  contract.  But  we  know  of  no  such  principle  applicable  to  a  man 
who  is  8ui  juris.  It  may  be  assupied  that  a  contract  may  be  made 
with  him  affecting  any  property  he  may  own,  unless  the  party 
contracting  with  him  knows,  or  is  in  possession  of  facts  charging 
him  with  such  knowledge,  that  his  status  regarding  the  property  is 
such  as  to  prevent  him  from  entering  into  a  valid  agreement  affect- 
ing it.  In  this  case  it  was  absolutely  essential  to  plaintiff's  recovery 
to  show  that  Charles  M.  Smith  was  her  husband  at  the  time  he  gave 
the  deed  of  trust  on  the  property  in  controversy.  For  unless  he  was 
her  husband  the  property  could  not  have  been  their  homestead.  The 
defendants  Steves  were  ignorant  of  the  fact  of  such  marriage,  and 
having  been  informed  by  him  that  he  was  a  single  man,  were  not  in 
possession  of  any  fact  that  would  put  them  upon  further  inquiry 
or  lead  to  the  discovery  of  the  fact  of  his  marriage.  The  money 
was  loaned  upon  the  security  of  the  property  in  good  faith  under 
the  well-founded  belief  that  he  was  single,  and,  consequently,  that 
it  was  not  and  could  not  then  be  his  homestead.  What  is  the  legal 
effect  of  these  facts? 

It  seems  to  be  a  well-settled  principle  of  law  in  this  State,  founded 
on  justice  and  reason,  that  a  purchaser  of  land  for  value  and  in  good 
faith  from  one  who  is  the  owner,  or  apparent  owner,  with  the  ap- 
parent right  to  sell,  will  be  protected  from  equities   or   rights  of 
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others  in  the  property  of  which  he  had  neither  actual  nor  construc- 
tive notice.  Hickman  v.  iHoflfman,  11  Texas  Civ.  App.,  605,  607; 
Sanborn  v.  Schuler,  3  Texas  Civ.  App.,  629,  632;  Hensley  v.  Lewis, 
82  Texas,  595;  Hurt  v.  Cooper,  63  Texas,  362;  Michael  v.  Knapp, 
4  Texas  Giv.  App.,  464.  A  claim  to  homestead  rights  in  the  prop- 
erty has  been  held  to  be  ruled  by  this  principle.  Woolfolk  v.  Ricketts, 
48  Texas,  29;  Love  v.  Breedlove,  75  S.  W.  Rep.,  649;  Causey  v. 
Handley,  98  S.  W.  Rep.,  431.  It  is  needless  to  say  that  the  rule 
just  stated  is  alike  applicable  to  a  mortgagee  who,  under  the  same 
facts  and  circumstances,  lends  money  and  takes  a  mortgage  on  the 
property;  for  such  mortgagee  stands  in  the  attitude  as  a  purchaser 
in  good  faith.  It  therefore  seems  to  us  that  the  effect  of  such 
facts  was,  as  to  the  deed  of  trust,  to  divest  the  property  of  its  home- 
stead character  (if  it  was  in  fact  the  homestead  of  appellee  and 
her  husband)  and  to  constitute  a  valid  lien  thereon  to  secure  the 
money  loaned  upon  faith  that  the  mortgagor  was  a  single  man  and 
not  entitled  to  a  homestead. 

Though  the  matters  so  far  discussed  were  treated  as  subsidiary 
to  the  main  question,  the  effect  of  the  conclusion  deduced  from  them 
may  be  regarded  as  determining  the  case  in  appellant's  favor.  We 
will,  however,  consider,  without  regard  to  such  matters,  whether 
the  property  was,  in  fact,  the  homestead  of  the  parties  at  the  time 
the  deed  of  trust  was  executed.  In  discussing  this  question  it  will 
be  conceded  pro  hac  vice  that  the  parties  were  husband  and  wife 
at  the  time,  and,  as  such,  entitled  to  dedicate  and  appropriate  the 
property  as  their  homestead.  The  undisputed  evidence  shows  that 
there  was  no  appropriation  by  actual  occupancy  at  the  time;  that 
there  never  was  such  an  appropriation  of  it  by  Charles  M.  Smith; 
and  that  it  was  never  occupied  as  a  home  by  the  plaintiflP  until 
September  1,  1905,  when  she  moved  into  the  house  on  the  lot,  which 
was  over  thirteen  years  after  the  deed  of  trust  was  made,  and  some 
time  after  her  husband  had  abandoned  her.  In  view  of  this,  it  only 
remains  to  be  seen  whether  the  property  had  been  dedicated  or  des- 
ignated as  a  homestead. 

It  is  for  the  husband,  who  is  the  head  of  the  family,  to  designate 
the  homestead.  The  intention  nor  acts  of  the  wife  can  give  prop- 
erty that  status.  Such  intention  and  acts  as  may  be  essential  to 
the  dedication  of  property  as  the  homestead  of  the  family  must, 
from  the  very  nature  of  ttie  marital  relation,  necessarily  be  those  of 
the  husband,  or  attributable  to  him.  The  wife  may  induce  such 
intention  and  acts  on  his  part,  or  concur  in  the  intention  and  join 
with  him  in  such  acts,  yet  such  inducement  or  concurrence  is  not 
essential  to  the  dedication.  However  desirous  the  wife  may  be  for 
a  homestead,  or  solicitous  that  a  certain  piece  of  property  may  be 
dedicated  as  such,  the  husband  may  ignore  her  wishes  and  refuse 
as  long  as  he  lives  with  her  to  designate  or  appropriate  any  property 
he  may  own,  however  suited  to  the  purpose,  as  the  homestead;  or 
he  may  dedicate  any  piece  of  property  he  may  have,  wherever  situ- 
ated in  tlie  State,  to  that  purpose,  however  desirous  the  wife  may 
be  for  him  to  designate  and  appropriate  another.  There  is  no  law  in 
this  State  which  compels  him  to  have  a  homestead  at  all^  nor  that 
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gives  the  wife  the  right  to  acquire  one  without  his  concurrence  and 
consent.  Though  he  may  have  ample  means  to  acquire  a  homestead, 
or  property  suitable  to  be  designated  as  such,  he  may  ensconce  his 
family  in  hotels  or  boarding  houses,  or  drag  his  wife  and  children 
month  to  month  from  hovel  to  hovel,  the  law  will  not,  until  he  dies, 
lay  its  hand  upon  any  of  his  property  and  say,  "This  is  the  home- 
stead of  the  wife  and  children;  or  this  much  shall  be  appropriated 
and  taken  by  them  in  lieu  of  it.*' 

The  undisputed  facts  in  this  case  show  that  the.  property  in  con- 
troversy was  purchased  by  Chas.  M.  Smith  from  Guadalupe  Trevino, 
appellee's  half-brother,  on  May  19,  1892;  that  at  the  time  it  was 
purchased  there  was  a  dwelling  house  on  the  lot,  suitable  for  occu- 
pancy, which,  if  not  occupied  at  the  time  of  the  purchase,  was 
occupied  within  a  few  months  afterwards  by  Henry  Bode,  who  con- 
tinued to  live  in  the  house  for  about  thirteen  years,  paying  rent 
therefor  during  the  period  to  appellee^s  husband  at  the  rate  of  $10 
per  month;  that  from  the  date  of  the  purchase  until  Smith  abandoned 
appellee,  which  was  not  earlier  than  1904,  he  lived  with  his  family 
on  different  rented  premises  in  San  Antonio,  though  he  could,  at 
any  time  during  that  period,  if  he  desired,  have  moved  in  the  house 
and  occupied  the  premises  as  a  homestead;  that  it  was  not  until  her 
husband  abandoned  her  that  appellee  moved  on  the  premises,  the 
reason  she  gave  is  as  follows:  "I  moved  in  my  place  on  the  1st 
of  September,  last  year  (1905),  because  my  husband  left  me  and  I 
didn't  have  any  money  to  pay  rent,  and,  of  course,  I  had  to  go  to 
my  own  home — ^what  I  expected  to  be  my  own  home/' 

Intention  in  good  faith  to  occupy  the  premises  is  said  to  be  "the 
prime  factor"  in  securing  the  benefits  of  the  homestead  exemption. 
Cameron  v.  Gebhard,  85  Texas,  616.  We  have  seen  that  such  "in- 
tention'' must  be  that  of  the  head  of  the  family,  who,  in  this  case, 
was,  at  the  time  of  the  execution  of  the  deed  of  trust,  Chas.  M. 
Smith.  It  is  not  necessary  that  such  intention  should  be  verbally 
expressed,  for  it  may  be  manifested  by  acts  as  well  as  by  words. 
The  testimony  as  to  this  intention,  as  given  by  plaintiff,  may  be 
stated  in  a  narrative  form  as  follows:  "I  paid  $600  of  the  con- 
sideration, which  was  $2000,  for  the  property  out  of  my  separate 
funds  for  the  sole  purpose  of  procuring  a  homestead,  with  the  ex- 
pectation of  going  and  living  there  with  my  children.  I  expected 
to  use  it  in  no  other  way  than  to  go  and  live  there.  I  gave  tlie 
$600  to  my  husband  to  be  used  in  paying  for  the  property.  I  did 
not  move  on  the  property  because  my  husband  was  on  the  police 
force  and  he  always  said,  TV'e  will  not  move  this  month,  but  will 
move  next  month  and  we  will  fix  the  house  and  then  we  will  move 
there,  because  it  is  not  good  enough  for  us  to  live  there,  till  we 
fix  it  a  little  bit.  We  will  not  move  there  yet.'  In  1892  my  hus- 
band was  a  horse  buyer  and  subsequently  served  on  the  police  force 
four  years,  and  the  reason  he  did  not  go  to  live  on  the  property  was 
because  he  was  always  on  the  go  and  it  was  not  in  proper  condition 
to  move  into.  We  fixed  the  house,  papered  it  inside  and  put  up 
a  new  fence  and  fixed  the  sidewalk  there,  and  raised  the  house, 
painted   it   and  fixed  the  roof  for  our   benefit  to   live  there,   and 
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planted  a  few  trees  in  front  so  that  the  house  would  look  a  little 
better  when  we  moved  there.'^  She  also  testified  that  the  house  was 
vacant  when  they  bought  the  place  in  May,  1892,  and  for  four  or 
five  months  thereafter,  and  they  commenced  to  fix  it  in  June,  and 
that  all  the  work  was  done  immediately  after  they  bought  the  place. 

Another  witness,  Mrs.  Balcom,  testified  that  they  (Smith  and 
wife)  spoke  so  many  times  of  having  it  (referring  to  the  property 
in  controversy)  as  a  homestead;  that  she  had  often  asked  Mr.  Smith 
why  he  never  went  on  his  place,  and  he  always  gave  an  excuse  one 
way  or  the  other,  and  that  she  never  knew  why  they  didn*t  go  on 
it,  but  that  Mrs.  Smith  was  always  inclined  to  go  on  it,  and  always 
talked  about  moving  on  it. 

This,  we  believe,  is  as  favorable  a  statement  of  the  testimony  for 
the  plaintiflE  on  the  issue  of  dedication  as  the  record  will  justify. 
And,  in  this  connection,  we  will  say  that,  in  our  opinion,  statements 
made  by  the  husband  to  his  wife,  at  the  time  be  purchased  or 
when  he  was  having  improvements  made  upon  the  property,  declara- 
tive of  his  intention  in  making  the  purchase  or  improvements,  are 
admissible  as  res  gestae  for  the  purpose  of  showing  his  intention 
regarding  such  matters  in  a  case  like  this  where  his  intention  is  a 
legitimate  subject  of  inquiry,  and  that  the  wife  is  competent  to 
testify  in  her  own  behalf  as  to  such  declarations.  Rev.  Stats.,  art. 
2301. 

While  this  testimony  tends  strongly  to  show  that  it  was  the  earnest 
desire  of  the  appellee  that  the  property  be  dedicated  and  appropriated 
as  a  homestead,  we  hardly  think  it  sufficient,  in  view  of  all  the 
evidence  in  the  case,  to  show  that  it  was  ever  intended  by  her  hus- 
band that  it  should  be  so  dedicated.  But  this  was  a  question  for  the 
jury,  and  the  state  of  the  evidence  is  not  such  as  to  authorize  us 
in  holding,  as  a  matter  of  law,  that  there  was  an  absence  of  such 
intention. 

But  while  intention  in  good  faith  to  occupy  premises  may  be 
the  "prime  factor^'  entering  into  the  dedication  of  a  homestead,  its 
characterization  as  a  "f actor*'  shows  that  it  is  only  one  of  the 
elements  contributing  to  produce  the  result  of  impressing  upon  and 
giving  property  a  homestead  character,  demonstrating  that  "intention 
alone  can  not  give  a  ht)mestead  right.**  The  intention  must  either 
be  carried  into  effect,  or  acts  done  by  the  intender  in  furtherance 
of  it.  In  this  case  the  intention  of  Chas.  M.  Smith,  if  it  ever  ex- 
isted, to  occupy  the  premises  was  never  carried  into  effect.  For 
nearly  fourteen  years  after  he  acquired  the  property,  not  for  a  day 
during  all  that  time  did  he  or  any  member  of  his  family  occupy  it, 
though  there  was  a  dwelling  house  on  it  fit  for  occupancy,  at  least 
after  the  time  it  was  repaired  as  testified  to  by  his  wife.  In  order 
that  property  may  be  exempted  as  the  homestead,  it  is  required  that 
"the  same  shall  be  used  for  the  purposes  of  a  homestead.**  Making 
the  improvements  testified  to,  was  as  consistent  with  the  purpose  of 
renting  the  property  as  it  was  with  that  of  preparing  it  for  occu- 
pancy as  a  homestead.  And  when  it  is  shown  that  the  property 
was  rented  to  Henry  Bode  and  occupied  by  him  as  Smith's  tenant 
for   thirteen   years   after   such   improvements   were   made,   no    other 
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rational  conclusion  can  be  drawn  than  that  they  were  made  for  the 
purpose  of  renting  the  property,  and  not  with  the  intention  of  pre- 
paring it  for  occupancy  as  a  homestead. 

A  man,  though  he  may  purchase  property  with  the  intention  of 
making  it  his  homestead,  can  not,  by  placing  improvements  upon  it 
rendering  it  suitable  for  occupancy,  without  evading  the  letter  as 
well  as  the  spirit  of  our  exemption  laws,  rent  it  to  a  third  party, 
and  for  fourteen  years  afterwards  live  elsewhere  without  ever  having 
occupied  the  property,  successfully  claim  that  it  was  ever  his  home- 
stead. Nor  can  the  wife  under  such  state  of  facts  be  heard  to 
assert  such  a  claim  after  her  husband  has  abandoned  her,  without 
ever  having  asserted  it  himself.  Where  property,  not  suitable  for 
occupancy,  is  purchased  with  the  declared  intention  of  making  it  a 
liomestead,  act  of  preparation  may  be  regarded  as  "the  corroborating 
witness  of  the  declaration  of  intention"  while  the  preparation  is 
being  made.  But  when  the  preparation  is  complete  and  the  prop- 
erty fit  for  occupancy,  if,  instead  of  occupying  it,  the  property  is 
leased  for  years  to  and  is  occupied  by  another,  the  act  of  prepara- 
tion can  not  t^jen  be  regarded  in  the  light  of  a  witness  corroborating 
the  declaration  of  the  owner's  intention  to  make  it  his  homestead, 
but  should  be  taken  as  a  witness  against  the  truth  of  such  declared 
intention,  and  as  evidence  that  the  improvement  was  made  with  the 
intention  of  renting  the 'property  to  someone  else. 

We  therefore  conclude  that  the  undisputed  evidence,  viewed  in 
the  light  of  the  law,  shows  conclusively  that  the  property  in  contro- 
versy was  not  the  homestead  of  Chas.  M.  Smith  when  the  deed  of 
trust  given  to  secure  the  money  loaned  him  by  Johanne  Steves  was 
executed,  nor  at  any  time  thereafter,  and  that,  even  if  it  were  shown 
to  be  his  homestead  at  that  time,  such  fact  could  not,  under  the 
undisputed  evidence — for  the  reasons  before  given — defeat  appellants' 
right  to  a  foreclosure  of  such  deed  of  trust. 

2.  If,  as  we  have  held  in  disposing  of  the  first  question,  the  lot 
in  controversy  never  was  the  homestead  of  Chas.  M.  Smith,  it  is 
immaterial  whether  the  decree  of  foreclosure  was  void  as  against 
the  appellee  for  the  reasons  asserted  by  her,  or  not.  For  in  such 
event,  the  lot  being  community  property,  the  decree  would  aflfect 
her  community  interest  as  well  as  his,  even  though  she  were  not  a 
party  to  the  suit.  This  would  render  the  consideration  of  the  second 
question  propounded,  as  well  as  all  others  subsidiary  to  it,  unneces- 
sary were  it  not  that  we  are  required  by  the  Legislature  to  consider 
and  dispose  of  all  assignments  of  error,  whether  relating  to  matters 
of  law  or  fact. 

As  has  been  seen  from  our  statement  of  the  issues  in  the  case,  ap- 
pellee attacks  the  validity  of  the  judgment  upon  the  ground  that 
the  purported  waiver  of  citation  and  acceptance  of  service  appearing 
among  the  papers  in  the  suit  was  never  signed  by  her,  and  that  she 
never  appeared  in  the  suit,  and  that  she  never  knew  of  the  deed  of 
trust  nor  of  the  decree  of  foreclosure  until  after  the  property  was 
sold  under  the  order  of  sale. 

The  burden  of  establishing  these  allegations  was  upon  the  plain- 
tiff, and,  as  to  the  forgery  of  her  signature  to  the  purported  accept- 
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ance  of  service  and  her  nonappearance^  of  satisfactorily  proving  them 
by  a  preponderance  of  the  evidence.  Randall  v.  Collins,  68  Texas, 
231;  Kempner  v.  Jordan,  7  Texas  Civ.  App.,  275.  While  she  testi- 
fied that  she  never  signed  the  acceptance  of  service,  the  great 
preponderance  of  the  testimony  shows  that  she  did,  or  at  least  in 
some  manner  authorized  the  signature  of  her  name  to  the  paper  on 
which  such  waiver  was  written.  And  in  our  opinion  the  judgment 
canceling  the  decree  of  foreclosure  should  be  reversed  for  this  reason. 
Besides,  the  judgment  sought  to  be  enjoined  contains  the  following 
recitation : 

"On  this,  20th  day  of  January,  1898,  coming  on  to  be  heard  the 
above  entitled  cause  in  its  regular  order,  came  Johanne  Steves,  the 
plaintiff,  in  person,  and  by  Messrs.  Shook  &  VanderHoeven,  her 
attorneys,  and  likewise  came  the  defendants,  Charles  M.  Smith, 
Rafaela  R.  Smith,  Domingo  Martinez,  Jesusa  R.  Martinez  and  Ernest 
Steves,  each  in  person;  and  all  parties  announcing  themselves  ready 
for  trial,  and  waiving  a  jury,  submit  all  matters  in  controversy,  as 
well  of  fact  as  of  law,  to  the  court.  And  the  pleadings  being  read, 
the  record  inspected,  the  evidence  adduced  by  all  the  parties  and 
the  argument  of  counsel  being  heard,  considered  and  fully  under- 
stood, and  the  court  being  duly  advised  in  the  premises,  finds  that 
all  of  the  material  allegations  in  plaintiff's  original  petition  con- 
tained are  true,  and  accordingly  finds  for  the  plaintiff  for  the  prin- 
cipal, interest  and  attorney's  fees  of  the  note  sued  upon,  agi^regating 
the  total  sum  of  $1,338.32  and  all  costs,  against  the  defendant, 
Charles  M.  Smith,  and  with  a  decree  of  foreclosure  of  the  trust 
deed  lien  against  all  of  the  defendants,  upon  and  against  the  prem- 
ises in  plaintiffs  original  petition  described.  .  .  .''  It  does  not 
directly  appear  from  plaintiff's  testimony  that  this  recital  of  her 
personal  appearance  is  not  true;  nor  is  such  recital  directly  impugned 
by  the  testimony  of  any  other  witness.  If  it  is  true,  as  it  must  be 
presumed  in  the  absence  of  any  direct  testimony  to  the  contrary, 
it  is  immaterial  whether  plaintiffs  purported  acceptance  of  service 
was  forged  or  not.  Ingle  v.  Bell,  84  Texas,  463.  There  is  evidence 
in  the  record  from  which  the  inference  may,  perhaps,  be  drawn 
that  the  recital  as  to  appellee's  personal  appearance  at  the  trial  is 
false;  but  the  falsity  of  a  recital  in  a  judgment  should  not  be  in- 
ferred from  circumstances  when  direct  evidence  upon  the  issue  can 
be  produced.  The  truth  of  the  recital  of  the  fact  of  this  plaintiff's 
appearance  in  the  cause,  when  it  was  tried,  would  not  only  show 
that  the  judgment  was  valid  as  against  the  attack  made  in  the 
suit,  but  would  furnish  conclusive  evidence  of  plaintiff's  notice  of 
the  rendition  of  such  judgment,  as  well  as  conclusive  evidence  that 
this  action  by  her  to  annul  it  was  barred  by  the  four  years  statute 
of  limitation.  We  therefore  conclude  that  the  evidence  is  wholly 
insuflRcient  to  establish  the  invalidity  of  the  judgment,  as  against 
the  appellee,  foreclosing  the  deed  of  trust  upon  the  property  in  con- 
troversy. 

From  our  conclusion  upon  either  question  considered,  it  follows 
that  the  court  erred  in  not  peremptorily  instructing  the  jury  to 
return  a  verdict  in  favor  of  defendants,  and  in  favor  of  the  defendant 
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Albert  Steves,  the  purchaser  under  the  order  of  sale,  for  the  premises 
in  controversy,  together  with  the  rents  thereon  accruing  from 
December  27,  1905,  to  December  20,  1906  (the  date  of  the  judgment 
rendered  in  this  case),  against  the  plaintiff,  Bafaela  R.  Smith,  and 
the  sureties  on  her  injunction  bond,  N.  Zimmerman  and  R.  L.  Flores. 
And  it  appearing  from  the  undisputed  evidence  that  the  rental  value 
during  that  period  was  $15  per  month,  the  judgment  of  the  District 
Court  is  reversed,  and  judgment  is  here  rendered  dissolving  the 
injunction,  and  in  favor  of  the  defendant,  Albert  Steves,  for  pos- 
session of  the  property  and  quieting  his  title  thereto  as  against 
plaintiff's  homestead  claim  thereon,  and  against  Rafaela  R.  Sniitli 
and  N.  Zimmerman  and  R.  L.  Flores,  as  sureties  on  her  injunction 
bond,  for  the  rental  value  of  the  premises  at  the  rate  of  $15  per 
month  from  December  27,  1905,  to  December  20,  1906,  without 
prejudice  to  the  right  of  Albert  Steves,  if  any  he  may  have,  to  sue 
and  recover  against  the  principal  and  sureties  on  said  bond  the 
rental  value  of  said  property  from  the  last  named  date  up  to  such 
time  as  he  may  be  placed  in  possession  of  said  property.  Reversed 
and  rendered  for  appellants. 

Reversed  and  rendered. 

ON   MOTION   FOR   HEHEARINQ. 

By  various  assignments  three  questions  were  presented  in  this 
case  for  decision,  which  are:  (1)  Was  the  property  in  controversy 
the  homestead  of  plaintiff  and  her  husband  when  the  mortgage  upon 
it  was  given?  (2)  If  it  was  a  homestead  at  that  time,  did  the  ap- 
pellant, Johanne  Steves,  when  she  loaned  the  money  and  took  the 
mortgage,  have  notice  of  it?  (3)  Was  the  appellee,  Rafaela  Smith, 
concluded  by  the  judgment  against  her  and  her  husband  foreclosing 
the  mortgage  lien? 

A  decision  in  favor  of  the  appellants  on  any  one  of  the  questions 
would  have  been  conclusive  of  the  case.  But,  notwithstanding  this, 
we  were  required  by  the  Legislature  to  decide  them  all.  To  meet 
the  requirement,  in  discussing  the  assignments  involving  the  second 
question,  we  confessed  that  we  were  unaware  of  any  principle  of  law 
which  imposes  upon  one  dealing  with  a  married  man  knowledge 
of  hie  marriage,  and  that  we  could  not  perceive  any  reason  Avhy  such 
knowledge  should  be  imputed.  We  also  intimated  that  the  principle 
which  charges  one  dealing  with  a  woman  under  the  disability  of 
coverture  with  knowledge  of  the  fact  of  her  incapacity  to  contract, 
did  not  obtain  where  one  deals  with  a  man,  for  obvious  reasons. 

This  confession  was  made  with  beseeming  modesty,  and  we  were 
unaware  until  we  read  the  motion  that  there  was  anytliing  said 
which  would  teud  to  disturb  homestead  rights.  While  we  are  pleased 
with  the  elegance  of  diction  in  that  part  of  the  motion  which  assails 
our  opinion,  we  would  have  been  more  than  pleased — indeed,  we 
would  have  been  delightedly  grateful — if  counsel  had  cited  us  to 
an  authority  which  would  have  enabled  us  to  correct  our  impression 
of  the  law  if  shown  to  be  wrong.  But  as  that  part  of  the  opinion 
was  used  in  the  discussion  of,  and  only  intended  to  apply  to  that 
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phase  of  the  case  inTolyiiig  the  second  question,  as  stated  above,  it 
will  be  withdrawn  insofar  as  it  may  be  thought  applicable  to  either 
of  the  others  and  limited  simply  to  the  question  of  notice  only  in  its 
applicability  to  appellee's  lending  the  money  and  taking  the  mortgage 
on  the  property  in  good  faith. 

Before  one  can  be  charged  with  notice  of  the  fact  that  property 
is  a  homestead,  the  fact  must  exist.  But  when  property  is  in  fact 
a  homestead,  evidenced  by  use  and  occupancy,  knowledge  of  all 
the  facts  essential  to  its  existence  is  imputed  to  a  mortgagee  or 
purchaser  thereof.  As  is  said,  ''Every  person  dealing  with  land  must 
take  notice  of  an  actual,  open  and  exclusive  possession;  and  where 
this,  concurring  with  interest  in  the  possessor,  makes  it  a  homestead, 
the  lender  stands  charged  with  notice  of  that  fact,  it  matters  not 
what  declaration  to  the  contrary  the  borrower  may  make.'*  Texas 
L.  &  L.  Co.  v.  Blalock,  76  Texas,  85.  See  also  Whetstone  v.  Coffey, 
48  Texas,  269;  Sweet  v.  Lyon,  88  S.  W.  Bep.,  384;  McGaughey  v. 
Am.  Nat.  Bank,  92  S.  W.  Bep.,  1009;  Adams  v.  Bartell,  102  S.  W. 
Bep.,  779. 

But  it  is  equally  well  settled  that  where  claimants  are  not  in 
actual  possession,  subjecting  the  property  to  homestead  use,  repre- 
sentations amounting  to  fraud  will  estop  them  from  setting  up  the 
claim  against  persons  acting  on  such  representations  in  ignorance 
of  the  homestead  claim.  Thomson  Savings  Bank  v.  Gregory,  59 
S.  W.  Bep.,  622;  Equitable  Mortg.  Co.  v.  Norton,  71  Texas,  683; 
Boane  v.  Murphy,  96  S.  W.  Bep.,  782;  Moerlein  v.  Scottish  Mort. 
Co.,  9  Texas  Civ.  App.,  415;  Thomson  Sav.  Bank  v.  Gregory,  82 
S.  W.   Bep.,  802. 

Our  original  opinion  fully  discusses  all  the  questions  presented, 
and  enunciates  the  law  upon  them  as  we  understand  it.  Nothing 
radical  nor  revolutionary  was  intended,  nor  is  anything  tending  in 
that  direction  perceived.  We  have  no  legislative  power,  and  our 
oath  of  office  forbids  its  usurpation.  Had  we  departed  from  our  duty 
and  encroached  upon  the  domain  of  the  Legislature,  as  counsel 
express  the  hope  some  court  will  rise  up  and  do  in  the  future,  then 
indeed  our  opinion  would  have  been  "revolutionary."  That  we  had 
no  desire  to  do.  Our  purpose  w^as  simply  to  decide  the  case  accord- 
ing to  the  law.  Cold  and  cheerless  as  the  opinion  may  be  to  the 
appellee,  it  is  the  law  as  we  understand  it;  and  it  is  beyond  our 
power  to  relieve  her  from  the  condition  in  which  a  worthless  husband 
has  left  her.     The  motion  is  overruled. 

Ovemded. 

Writ  of  error  refused. 


Lone  Star  Salt  Company  v.  F.  B.  Blount  et  al. 

Decided  February  5,  1008. 

1. — ^Anti-Tmst  Law — ^Injunotion — ^Equity — ^''Clean  Hands.'' 

In  a  suit  by  injunction  to  restrain  the  officers  of  a  corporation  from  vio- 
lating the  anti -trust  laws  of  the  State,  an  answer  of  the  defendant,  in  effect^ 
that  the  plaintiffs  were  formerly  managing  officers  of  the  corporation  and 
while  such  officers  made  the  same  character  of  contracts  and  engaged  in  the 
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same  practicea  as  those  which  they  now  sedc  to  enjoin,  and  that  the  suit  was 
instituted  for  ulterior  purposes,  was  properly  stricken  out  on  exception.  The 
maxim  "He  who  comes  into  equity  must  come  with  clean  hands/'  had  no  ap- 
plication. The  iniquity  which  will  bar  a  complaint  must  be  directly  connected 
with  the  matter  in  litigation. 

2. — Injiuetion — ^Beisree — Partienlarity. 

The  decree  of  a  court  granting  an  injunction  should  specify  with  certainty 
the  particular  acts  to  be  done  or  not  to  be  done,  in  order  that  the  party  enjoined 
will  have  a  definite  guide  by  which  to  shape  his  conduct,  and  should  within  itself 
apprise  the  defendant  what  he  is  restrained  from  doing  without  the  necessity 
of  consulting  the  bill.     Decree  considered,  and  held  defective  in  this  respect. 

3. — ^Anditdr — ^Duties— Beport. 

The  duty  of  an  auditor  is  to  so  make  up  an  account  that  the  disputed 
items  upon  either  side  may  be  eliminated  from  the  contest  and  the  issue 
thereby  narrowed  to  the  points  in  dispute.  Items  in  his  report  not  excepted  to, 
are  conclusive,  but  as  to  such  as  are  excepted  to,  the  report  is  without  eflfect. 
Report  of  an  auditor  considered,  and  held  to  contain  his  conclusions  and  other 
matters  upon  which  he  was  not  authorized  to  pass. 

4. — ^Taxing  Cost — ^Practice. 

An  appellate  court  will  not  consider  a  question  as  to  the  taxing  of  costs 
when  the  record  shows  that  the  question  was  not  raised  or  passed,  upon  in  the 
trial  court. 

Appeal  from  the  District  Court  of  Van  Zandt  County.  Tried 
below  before  Hon.  B.  W.  Simpson. 

t7.  A.  Qermany  and  Colce,  Miller  &  Coke,  for  appellant. 

J.  M.  McCormick,  for  appellees. — The  injunction  in  this  case  is 
BuflRciently  definite  to  meet  the  requirements  of  equity  jurisprudence. 
It  is  not  a  vice  in  the  decree  that  the  injunction  forbids  the  doing 
of  acts  forbidden  by  penal  laws.  Northern  Securities  Company  v. 
United  States,  193  U.  S.,  355  (decree  set  out),  356  (decree  ap- 
proved). 

BAINEY,  Chief  Justice.— On  November  2,  1904,  F.  B.  Blount 
and  D.  C.  Earnest  brought  this  suit  against  the  Lone  Star  -Salt 
Company,  a  corporation  incorporated  under  the  laws  of  Texas,  to 
restrain  it  from  violating  the  anti-trust  laws  of  Texas,  to  require 
it  to  keep  its  corporate  records  within  the  State,  and  to  declare  a 
dividend  upon  its  capital  stock. 

Plaintiffs'  petition,  in  substance,  alleged  that  about  1897  Jqy 
Morton  and  certain  of  his  associates,  all  nonresidents  of  Texas, 
formed  a  conspiracy  in  restraint  of  trade,  and  a  combination  to 
regulate  the  price  of  salt,  and  in  furtherance  of  said  scheme  they 
organized  the  National  Salt  Company,  a  foreign  corporation,  for 
manufacturing  and  selling  salt,  which  said  company  secured  the 
control  of  the  stock  of  a  great  number  of  corporations  manufactur- 
ing and  selling  salt  outside  of  Texas,  and  of  the  defendant,  and  did 
by  said  means  about  January  1,  1901,  control  and  dominate  the 
salt  trade  of  the  United  States,  and  divided  up  the  territory  of 
the  United  States  among  its  subsidiary  companies  and  fixed  the 
prices  of  salt  and  proceeded  to  crush  out  competition.     That  since 
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1900  said  Joy  Morton  and  associates  have  controlled  and  dominated, 
acting  through  the  National  Salt  Company,  the  affairs  of  the  Lone 
Star  Salt  Company,  in  the  interest  of  said  conspiracy  and  combina- 
tion in  the  restraint  of  trade.  That  through  the  mismanagement 
of  Joy  Morton,  the  president,  and  Frank  Vincent,  vice-president, 
of  defendant,  with  the  consent  and  connivance  of  the  board  of 
directors  of  defendant  in  many  ways,  specifying  the  different  acts 
of  mismanagement,  they  have  diverted  the  funds  of  defendant  and 
have  declared  no  dividends  for  the  years  1902,  1903  and  1904.  That 
the  National  Salt  Company  has  gone  out  of  business,  but  has  been 
succeeded  by  the  International  Salt  Company,  incorporated  under 
the  laws  of  New  Jersey,  which  is  controlled  by  Joy  Morton  and 
associates,  who  also  dominate  the  defendant  ^^That  it  is  the  policy, 
as  plaintiffs  are  informed  and  believe  and  charge,  of  the  said  Inter- 
national Salt  Company  and  of  said  Joy  Morton  and  his  associates 
in  controlling  and  monopolizing  the  salt  business  of  the  country, 
and  notably  its  products  in  Texas,  to  acquire  by  purchase  and 
contract  the  total  output  of  such  salt  producing  plants  as  are  not 
owned  and  controlled  directly  by  said  Morton  and  his  associates 
and  said  International  Salt  Company,  and  to  that  end  the  said 
Morton  and  his  associates,  and  said  International  Salt  Company 
have  acquired  by  contract  the  output  of  many  factories  in  Michigan, 
Kansas,  Ohio,  Texas  and  other  salt  producing  States,  and  by  that 
means  are  relieved  of  the  necessity  and  expense  of  purchasing  out- 
right the  plants  producing  such  contract  salt."  That  by  reason  of 
the  facts  aforesaid  defendant  has  been  compelled,  and  will  be  com- 
pelled, by  Joy  Morton  and  associates  to  violate  the  anti-trust  laws 
of  Texas,  which  violation  will  subject  it  to  a .  penalty  of  $50  per 
day,  and  a  forfeiture  of  its  charter,  etc.,  and  prays  that  defendant 
be  enjoined  from  continuing  as  a  party  to  such  combination,  etc. 
Plaintiffs  sue  for  themselves  and  for  other  stockholders  who  wish 
to  join. 

The  defendant  answered  by  general  demurrer  and  general  denial, 
and  specially,  among  other  things,  in  effect,  that  plaintiff,  F.  R. 
Blount,  was  president  of  defendant  until  1902  and  a  director  of 
defendant,  and  that  said  D.  C.  Earnest  was  a  director  and  general 
manager  until  June,  1902,  and  up  to  said  time  they  controlled  and 
managed  the  business  of  the  defendant,  and  if  it  was  connected  with 
any  trust,  plaintiffs  well  knew  the  facts  and  were  actively  con- 
cerned, engaged  and  connected  therewith.  Defendant  then  sets  out 
various  acts  of  Blount  and  Earnest  during  their  management  and 
numerous  acts  since  in  the  bringing  of  various  vexatious  and  har- 
assing suits  and  numerous  other  acts  which  it  says  will  prevent  the 
plaintiffs  from  recovering  the  relief  prayed  for.  This  special  answer 
was  excepted  to  and  the  exception  sustained.  An  auditor  was  ap- 
pointed, to  the  report  of  which  defendants  excepted,  but  said  excep- 
tion was  overruled. 

Upon  a  trial  special  issues  were  submitted  to  the  jury,  and  upon 
the  return  of  their  answer  a  judgment  was  entered  -permanently  re- 
straining defendant  as  prayed  for,  but  no  dividends  were  ordered 
paid.     Defendant  appeals. 
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Appellant  complains  of  the  action  of  the  court  in  sustaining  the 
defendant's  exceptions  to  paragraph  16  of  its  answer,  which  em- 
braces about  23  pages  of  legal  cap,  setting  forth  the  various  acts 
of  the  plaintiffs  committed  while  they  were  in  control  of  and  man- 
aging the  operations  of  defendant  and  bringing  the  various  suits 
against  defendant  after  they  had  ceased  to  control  and  manage  the 
operations  of  defendant.  The  contention  is  that  plaintiffs  had  not 
come  into  court  with  clean  hands  and  they  were  not  in  good  faith 
proceeding  for  the  protection  of  their  six  shares  of  stock,  but  for 
the  purpose  of  coercing  defendant  into  doing  their  will  with  refer- 
ence to  other  and  distinct  matters.  The  maxim  that  ^*IIe  who  comes 
into  equity  must  come  with  clean  hands"  is  well  recognized  and  in 
proper  cases  will  be  enforced.  But  it  is  "a  qualifying  principle,  as 
well  settled  as  the  maxim  itself,  that  the  iniquity  which  will  bar  a 
complaint  must  be  directly  connected  with  the  matter  in  litigation." 
11  Am.  &  Eng.  Ency.  Law,  p.  164.  Recognizing  tliis  qualification, 
were  the  iniquities  complained  of  so  connected  with  this  action  as  to 
apply  the  equitable  maxim,  "He  who  comes  into  equity  must  come 
with  clean  hands?"  We  think  not.  The  plaintiffs  are  seeking  in 
this  action  to  restrain  the  alleged  conduct  of  defendant,  which,  if 
true,  would  be  a  violation  of  the  anti-trust  laws  of  this  State  and 
work  a  forfeiture  of  its  charter  and  subject  it  to  a  penalty.  The 
prevention  of  said  conduct  is  of  vital  interest  to  all  stockholders, 
and  under  the  statute  they  have  the  right  to  invoke  the  aid  of  the 
courts  in  obtaining  relief.  Th6  contracts  of  plaintiffs,  if  made  while 
they  were  in  control  and  managing  the  business  of  defendant,  and 
if  in  violation  of  the  statute,  expired  before  the  institution  of  this 
suit,  and  they  have  the  right,  being  stockholders,  to  have  defendant 
conduct  its  affairs  in  a  legal  manner.  There  was  no  error  in  sus- 
taining the  exception  complained  of. 

Complaint  is  made  of  sections  2  and  3  of  the  judgment  granting 
an  injunction,  "because  it  fails  to  define  with  such  particularity  as 
is  requisite  to  the  validity  of  an  injunction  the  acts  and  things  that 
this  defendant  is  prohibited  from  doing."  Clauses  2  and  3  of  said 
judgment  read  as  follows:  "2.  It  is  further  considered  by  the 
court,  ordered,  adjudged  and  decreed  by  the  court,  that  the  de- 
fendant. Lone  Star  Salt  Company,  a  corporation,  be  and  is  hereby 
commanded  and  perpetually  enjt)ined  to  desist  from  engaging  in  or 
continuing  to  be  engaged  in  any  combination  of  capital  or  acts  with 
any  person,  firm  or  corporation  or  association  of  persons,  for  the 
purpose  to  create  or  which  may  tend  to  create  or  carry  out  restric- 
tions in  the  free  pursuit  of  its  business  of  manufacturing  and  sell- 
ing salt  anywhere,  or  for  the  purpose  to  fix  or  maintain  any  standard 
or  figure  whereby  the  price  of  salt  shall  be  in  any  manner  affected, 
controlled  or  established;  or  for  the  purpose  to  make,  enter  into 
or  maintain,  execute  or  carry  out  any  contract,  obligation  or  agree- 
ment by  which  the  parties  thereto  bind  or  have  bound  themselves 
not  to  sell,  dispose  of,  transport  or  prepare  for  market  any  salt,  or 
by  which  they  shall  agree  in  any  manner  to  keep  the  price  of  salt 
at  a  fixed  or  graded  figure;  or  by  which  they  shall  in  any  manner 
affect  or  maintain  the  price  of  salt  so  as  to  preclude  a  free  and  un- 
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restricted  eompetitioii  among  themselves  or  others  in  the  sale  of 
salt,  or  the  preparation  thereof  for  market,  or  by  which  they  shall 
agree  to  combine,  pool  or  unite  any  interests  they  may  have  in  con- 
nection with  the  sale  or  purchase  of  salt,  whereby  the  price  might 
be  in  any  manner  affected;  or  for  the  purpose  to  regulate,  fix  or 
limit  the  output  of  salt  which  may  be  manufactured,  mined,  produced 
or  sold." 

"3.  It  is  further  considered  by  the  court,  ordered,  adjudged 
and  decreed  that  the  defendant.  Lone  Star  Salt  Company,  a  corpora- 
tion, be  and  hereby  is  commanded  and  perpetually  enjoined  to  desist 
from  engaging  in  or  continuing  a  combination  with  any  other  cor- 
poration affected  by  bringing  the  direction  of  its  affairs  and  the 
affairs  of  such  other  corporations  under  the  same  management  or 
control  for  the  purpose  of  producing,  or  where  such  common  man- 
agement or  control  tends  to  create  a  trust  as  defined  by  the  laws 
of  the  State  of  Texas." 

These  paragraphs  of  the  judgment,  in  a  general  way,  enjoin  the 
defendant  from  any  act  that  would  restrict  it  in  the  free  pursuit  of 
its  business  in  the  manufacture  or  sale  of  salt  anywhere,  or  for  the 
purpose  to  fix  or  maintain  any  standard  or  figure  whereby  the 
price  of  salt  be  in  any  manner  affected,  controlled  or  established, 
etc.  The  business  of  defendant  was  the  manufacture  and  sale  of  salt 
and  the  effect  of  said  order  was  generally  to  prohibit  the  violation 
of  the  anti-trust  laws  of  this  State,  without  specifying  what  acts 
would  constitute  such  violation. 

The  petition  set  out  in  what  respects  the  defendant  was  violating 
said  law,  naming  the  parties  with  which  defendant  was  engaged  in 
violating  the  laws  and  with  whom  the  conspiracy  was  formed  to 
carry  the  unlawful  purposes  into  effect,  but  the  decree  does  not 
name  the  parties  with  whom  it  was  connected  or  what  particular 
combination  or  conspiracy  the  defendant  must  abstain  from  engaging 
in  or  carrying  out.  It  leaves  the  defendant  to  determine  at  its  own 
risk  what  course  to  pursue.  The  decree  of  the  court  should  specify 
with  certainty  the  particular  acts  to  be  done  in  order  that  the  party 
enjoined  will  have  a  definite  guide  by  which  to  shape  his  conduct. 
"An  injunction  should  contain  within  itself  sufficient  ...  to 
apprise  the  party  upon  whom  it  is  served  what  he  is  restrained  from 
doing,  without  the  necessity  of  his  resorting  to  the  bill  on  file." 
2  Spelling  on  Injunctions,  sec.  1123  (2d  ed.) ;  Ballentine  v.  Webb, 
84  Mich.,  38. 

In  the  last  named  case  an  action  was  brought  to  restrain  defendant 
from  maintaining  a  nuisance,  that  is,  a  slaughter  house  for  swine. 
"The  trial  court  decreed  that  defendant  refrain  from  using  or  em- 
ploying the  building  and  sheds  erected  on  defendant's  premises  for 
the  purpose  of  a  slaughter  house  wherein  to  slaughter  hogs  in  such 
a  way  as  to  be  offensive  to,  or  become  a  nuisance  to,  the  complainant, 
and  that  defendant  desist  and  refrain  from  using  or  employing  the 
said  enclosure  or  building  for  the  purpose  of  confining  therein  quanti- 
ties of  swine  or  other  animals  in  such  a  way  as  to  be  offensive  to, 
or  to  be  a  nuisance  to,  the  complainants,  or  any  of  them;  and  that 
defendant  desist  and  refrain  from  using  said  enclosure,  or  any  part 
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thereof^  as  a  drying  yard  in  which  to  dry  hair  or  bristles  taken 
from  the  slaughtered  swine/'  In  passing  upon  this  decree  the 
Supreme  Court  of  that  State  said:  "The  trouble  with  the  decree 
is  that  it  fails  to  point  out  specifically  what  defendant  is  required 
to  do  in  order  to  comply  with  its  requirements.  To  adjudge  that 
defendant  should  so  conduct  his  business  as  not  to  be  offensive,  is 
to  give  him  no  rule  of  conduct  which  the  law  had  not  before  pre- 
scribed. The  decree  should  have  specifically  pointed  out  the  things 
that  defendant  was  required  to  do  and  to  refrain  from  doings  in 
order  to  abate  the  nuisance  which  the  court  found  to  exist." 

We  are  of  the  opinion  that  the  principle  announced  as  to  the 
certainty  required  is  applicable  to  the  decree  in  this  case,  and  in 
that  respect  said  decree  is  defective. 

The  court  appointed  aQ  auditor  over  the  protest  of  appellant,  who 
reported,  among  other  things,  as  follows: 

"I  find  from  all  the  facts  and  circumstances  that  A.  6.  Warren 
&  Company  and  J.  F.  Ewing  neither  had  any  practical  existence  in 
fact^  and  that  the  purchase  of  all  of  said  salt  was  in  fact  made  by 
defendant  company  from  what  was  known  as  the  ^Bichardson'  or 
*Lower  Salt  Works,'  and  the  Fielder  Salt  Works  of  Grand  Saline, 
which  were  the  competitors  of  the  defendant  in  salt  industry,  and 
that  the  'make  believe'  purchase  of  said  salt  from  A.  G.  Warren  & 
Company  and  J.  F.  Ewing  was  a  mere^  device  and  subterfuge  to 
conceal  the  fact  that  defendant  company  was  controlling  the  entire 
output  of  the  Grand  Saline  salt  field/' 

"I  find  that  the  price  at  which  defendant  company  was  obtaining 
said  salt  presumptively  from  A.  G.  Warren  &  Company  and  J.  F. 
Ewing  was  at  no  material  advance  over  the  cost  of  production,  but 
that  these  two  straw  firms,  while  paying  the  producing  plants  from 
which  they  were  apparently  buying  but  little  above  actual  cost,  were 
charging  defendant  a  small  profit  over  the  cost  to  them,  and  that 
defendant  company  was  loading,  packing  and  selling  the  product, 
and  the  said  A.  6.  Warren  &  Company  and  J.  F.  Ewing  were  at 
no  expense  whatever  in  the  transaction.  I  further  find  that  the 
profit  which  they  realized  in  their  assumed  transactions  with  the 
defendant  company  went  into  the  coffers  of  the  said  National  Salt 
Company,  and  it  was  a  means  by  which  the  company  used  to  pro- 
cure a  profit  on  the  operations  and  business  of  said  defendant 
company  without  having  to  declare  it  in  the  shape  of  a  dividend/' 

"I  find  that  the  capacity  of  the  defendant  company's  plant  at 
Grand  Saline  was  fully  equal  to  the  manufacture  of  all  the  salt 
sold  by  it  during  the  entire  period,  that  is,  that  no  necessity  existed 
to  buy  the  salt  of  its  competing  plants  at  Grand  Saline." 

''Explanatory  of  the  third  division  of  this  report,  I  find  that  what 
is  meant  in  the  books  of  the  company  and  its  records  as  the  'Chicago 
office'  is  the  office  of  Mr.  Joy  Morton,  at  Chicago,  who  is  the  presi- 
dent of  defendant  company,  and  the  controlling  factor  in  the 
National  Salt  Company." 

These  portions  of  the  auditor's  report  were  excepted  to  by  the 
appellant,  which  exceptions  were  overruled  by  the  court.  We  are  of 
the  opinion   that  this  ruling  was  error.     "The  purpose  for  the  ap- 
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pointing  of  an  auditor  is  to  have  an  account  so  made  up  that  the 
undisputed  items  upon  either  side  may  be  eliminated  from  the 
contest  and  the  issue  thereby  narrowed  to  the  points  in  dispute." 
"The  items  of  an  account  in  an  auditor's  report  not  excepted  to  by 
either  party  are  conclusive,  but  as  to  such  as  are  excepted  to  the 
report  is  without  effect."  Kempner  v.  Galveston,  76  Texas,  450. 
This  being  the  purpose  of  an  auditor  and  the  effect  of  his  report, 
the  portion  of  his  report  excepted  to  was  without  warrant,  atid  his 
findings  were  mere  conclusions  which,  upon  exceptions,  were  of  no 
effect  and  should  not  have  gone  to  the  jury.  The  ruling  of  the 
court  gave  to  such  conclusions  a  weight  before  the  jury,  to  which 
they  were  not  entitled,  and  the  effect  produced  thereby  can  not  be 
determined,  but  we  must  presume  it  was  prejudicial  to  appellant. 

We  will  not  entertain  a  question  as  to  the  taxing  of  costs  by  the 
trial  court,  which  is  raised  here  for  the  first  time.  The  record  fails 
to  show  that  the  question  of  costs  was  called  to  the  attention  of  the 
trial  court.     Clark  v.  Adams,  80  Texas,  675. 

The  judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 


Vernon  Abstract  Company  v.  Waggoner  Title  Company  et  al. 

/Decided  February  6,  1908. 

1. — Copyright — Common  Law. 

At  common  law,  and  independently  of  the  copyright  statutes,  an  author 
has  an  exclusive  right  of  property  in  and  to  his  manuscript,  before  he  pub- 
lishes it.  The  contents  of  the  manuscript  need  not  be  the  product  of  the  au- 
thor's own  brain;  it  is  sufficient  if  he  has  merely  gathered  from  sources  ac- 
cessible to  all  alike,  the  material  forming  its  contents  and  arranged  the  same 
in  a  concrete  form. 

2. — Same — Abstract  of  Land  Titles. 

At  common  law,  one  who  compiles  from  public  records  and  other  sources 
of  information,  an  abstract  of  titles  to  lands,  is  entitled  to  the  exclusive  use 
of  such  compilation  and  to  all  parts  thereof,  so  long  as  he  withholds  it  and 
its  parts  from  publication.  This  right  may  be  assigned  or  transferred  to 
another.  With  the  first  publication,  however,  of  such  compilation  or  parts  of 
the  same,  the  owner's  right  to  the  exclusive  use  of  the  same  or  the  parts 
published,  ceases,  and  any  one  may  thereafter  make  and  use  copies  of  the  same. 

8. — Same — Publication — Definition. 

A  manuscript  or  compilation  is  said  to  be  "published"  when  the  owner 
either  sells  or  oifers  the  work  for  sale  to  the  public  generally.  When  the 
owner  of  a  compilation  of  land  titles  sells  or  offers  to  sell  to  the  public  gen- 
erally, abstracts  from  such  compilation,  the  parts  so  sold  are  published,  in  con- 
templation of  law;  and  the  fact  that  the  sale  was  for  the  purpose  of  examining 
the  title  to  a  particular  tract  of  land,  and  for  no  other  purpose,  is  immaterial. 
Any  person  thereafter  has  the  right  to  copy  and  use  the  same,  in  the  absence 
of  a  statutory  copyright. 


4. — Publication — Restrictions  TTnon  Use — ^Invalid. 

If  a  book  be  put  within  the  reach  of  the  general  public  so  that  all  may 
have  access  to  it,  no  matter  what  limitations  mav  be  put  upon  the  use  of  it 
by  the  individual  purcliaser,  it  is  "published/'  and  the  common  law  copyright, 
or  right  of  lirst  publication,  ia  gone. 
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Appeal  from  the  District  Court  of  Wilbarger  County.  Tried  below 
before  Hon.  S.  P.  Huff. 

Berry  &  Lucky,  for  appellants. 

fi.  TT.  Hall  and  J.  Shirley  Cook,  for  appellees. — The  author  or 
compiler  of  any  literary  property  has  the  exclusive  right  to  its  first 
publication,  but  when  once  published  it  is  dedicated  to  the  public, 
and  the  author  has  not,  at  common  law,  any  exclusive  right  to  mul- 
tiply copies  of  it,  or  to  control  the  subsequent  issues  of  copies  by 
others.  The  right  of  an  author  or  proprietor  of  literary  property 
to  multiply  copies  of  it  to  the  exclusion  of  others,  exists  only  when 
the  same  has  been  copyrighted.  State  of  Neb.  v.  State  Journal  Co., 
9  L.  R.  A.  (N.  S.),  174;  Palmer  v.  DeWitt,  106  N.  W.,  434,  47 
N.  Y.,  532,  7  Am.  Rep.,  480;  Parton  v.  Prang,  3  CliflE.,  537;  Bouci- 
cault  V.  Hart,  13  Blatchf.,  47;  Carter  v.  Bailey,  64  Me.,  458,  18 
Am.,  Rep.,  273;  French  v.  Maguire,  55  How.  Pr.,  471;  Potter  v. 
McPherson,  21  Hun,  559;  Carter  v.  Ford,  15  Fed.  Rep.,  439;  Clim- 
mons  V.  Belford,  11  Biss.  459,  14  Fed.  Rep.,  728;  Coppinger,  Copy- 
rights, 3d  ed.,  119;  Ladd  v.  Oxsard,  75  Fed.  Rep.,  729;  Rees  v. 
Peltzer,  75  111.,  475;  Press  Pub.  Co.  v.  Monroe,  51  L.  R.  A.,  353, 
and  extended  notes  to  this  case  on  page  373,  et  seq.;  Jewelers  Merc. 
Co.  V.  Jewelers  Weekly  Pub.  Co.,  41  L.  R.  A.,  846. 

WILLSON,  Chief  Justice. — The  suit  was  brought  by  appellant 
against  the  Waggoner  Title  Company,  a  copartnership  composed  of 
G.  L.  Waggoner  and  R.  L.  More,  and  against  the  Vernon  Land 
Title  Company,  a  copartnership  composed  of  W.  B.  Townsend  and 
Prank  L.  Massie,  to  restrain  them  from  using  in  their  business  of 
furnishing  abstracts  of  title  to  land  to  the  public,  certain  compila- 
tions of  data  from  the  deed  records  of  Wilbarger  County  which 
appellant  claimed  the  exclusive  right  to  use.  Certain  special  excep- 
tions and  a  general  demurrer  urged  by  appellees  to  the  appellant's 
petition  were  by  the  trial  court  sustained,  and,  appellant  refusing 
to  amend,  its  suit  was  dismissed.  From  the  judgment  of  dismissal 
appellant  prosecutes  this  appeal. 

The  correctness  of  the  trial  court's  action  in  sustaining  appellee's 
general  demurrer  to  the  petition  is  questioned  by  appellant's  first 
assignment  of  error.  In  the  petition  it  is  alleged  that  one  J.  J. 
Stephens,  for  the  firm  of  Xabors  &  Stephens,  and  one  R.  T.  Sitterly, 
for  the  firm  of  Elliott  &  Sitterly,  at  a  time  not  specified,  from  the 
records  of  Wilbarger  County  compiled  an  abstract  of  the  titles  as 
shown  by  such  records  to  lands  in  said  county;  that  in  making  such 
abstract  all  the  instruments  of  record  in  books  "A"  and  "A  1'^  of 
the  deed  records  of  said  county  "were  correctly  and  truly  copied" 
and  "correctly  and  truly  placed  and  entered  upon"  the  abstract  book 
of  said  Nabors  &  Stephens  and  Elliott  &  Sitterly;  that  afterwards, 
but  when  does  not  appear,  said  books  "A"  and  "A  1"  were  stolen 
from  the  clerk^s'  office  and  had  never  afterwards  been  recovered ;  that 
with  the  exception  of  a  few  of  the  original  instruments  (but  what 
Vol.  XLIX.  Civil— 10. 
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ones  was  not  specified)  afterwards  re-recorded  in  subsequent  records 
of  said  county,  the  abstract  so  made  by  said  Stephens  and  Sitterly 
was  "the  only  books  and  records  that  contained  authentic  data  and 
record  of  all  of  said  instruments  and  matters  which  had  been  re- 
corded in  said  official  deed  records/*  designated  "A"  and  "A  1  ;*' 
that  said  two  lost  record  books  "contained  the  record  of  all  original 
instruments  affecting  the  title  to  all  lots  and  blocks  of  land  situated 
in  the  original  town  of  Vernon,  Texas,  on  S.  ^/^  sec.  18,  and  the 
north  and  south  additions  to  said  town  of  Vernon,  situated  on 
sections  18  and  64,  in  block  12,  H.  &  T.  C.  R.  R.  Co.  surveys,  and 
what  is  known  as  Oklahoma  Strip  in  said  town,  and  said  sections 
18  and  64  lying  outside  of  the  town  limits  of  said  town;"  that  the 
sundry  written  instruments  made  a  part  of  its  petition  by  copies 
thereof  attached  to  it,  materially  affected  the  title  to  all  the  lots 
and  blocks  of  land  on  said  south  %  of  sec.  18,  situated  and  located 
in  the  original  town  of  Vernon,  and  to  the  lots  and  blocks  in  said 
south  1/^  section  18,  and  south  100  acres  ^  of  the  N.  Yo  of  said  sec- 
tion 18,  situated  in  the  north  and  south  additions  to  said  town;  and 
as  well  the  title  to  other  portions  of  the  N.  ^/^  of  section  18  and  a 
part  of  section  64;  that  «aid  instruments  were  not  elsewhere  than 
in  said  lost  books  "A"  and  "A  V  recorded  in  Wilbarger  County ; 
*^that  the  copies  and  transcripts  properly  abstracted  and  taken  from 
said  lost  records  by  said  Stephens  and  Sitterly  in  the  manner  as 
aforesaid,  were  by  them  correctly  and  accurately  placed  and  entered 
upon  said  abstract  books  and  records,  from  which  said  exhibit  sheets 
have  been  taken;"  that  in  "making  a  true,  correct,  reliable  and 
authentic  abstract  of  the  title  to  any  part  or  parcel  of  the  lots  and 
blocks  of  land"  situated  in  said  town  on  said  parts  of  sections  18 
and  64,  "it  is  necessary  to  place  in  such  abstract,  abstract  sheets 
the  same  as  those  on  file  herewith,  marked  'Exhibit  A,'  and  no 
reliable  and  authentic  abstract  of  the  title  to  said  lands  can  be 
made  without  the  use  of  same,  which  would  be  complete  in  showing 
all  valid  instruments  bearing  upon  and  affecting  the  title  to  said 
lands;"  that  because  said  abstract  of  titles  so  made  by  Stephens  and 
Sitterly  contains  said  instruments,  and  because  no  other  abstract 
of  titles  to  lands  in  Vernon  and  Wilbarger  County  does  contain 
same,  said  abstract  of  titles  so  made  by  Stephens  and  Sitterly  was 
of  the  reasonable  market  value  of  $1000  above  that  of  any  other 
set  of  abstract  books  of  titles  to  land  in  said  town  and  county;  that 
by  purchase  from  said  Nabors  &  Stephens  and  said  Elliott  &  Sit- 
terly, petitioner  was  the  owner  of  said  set  of  abstract  books,  and 
was  engaged  in  the  business  of  furnishing  abstracts  of  title  to  lands 
situated  in  said  town  and  county;  that  defendants  were  engaged  in 
the  same  business ;  that  the  defendants  did  not  "have  complete  abstract 
books  and  records  of  the  title  to  the  lots  and  blocks  of  land"  situated 
on  said  parts  of  sections  18  and  64,  "and  complete  abstract  books 
can  not  be  prepared  and  made  by  them,  concerning  the  title  to  the 
aforesaid  lands,  on  account  of  the  loss  and  destruction  of  said  records 
*A'  and  ^A 1 ;' "  that  defendants  have  been  preparing  and  furnish- 
ing "and  assert  that  they  will  continue  to  prepare  and  furnish  ab- 
stracts of  title  to  the  aforesaid  designated  property,  to  any  and  all 
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persons  who  may  desire  and  demand  from  them  the  same,  and  in 
preparing  and  making  up  such  abstracts,  in  order  to  make  and  show 
complete  abstracts  of  the  property"  use  therein  abstract  sheets  the 
same  as  those  made  a  part  of  its  petition  and  marked  ^^Exhibit 
A;"  "that  said  defendants  procured  such  abstract  sheets  by  copying 
from  abstracts  of  title  containing  said  sheets  prepared  by  plaintiffs 
from  their  said  abstract  books  and  records  and  turned  out  of  their  ofSce 
to  persons  and  individuals  who  have  procured  the  same  for  the  pur- 
pose of  examining  the  title  to  certain  specific  property,  and  for  no 
other  purpose;^'  "that  the  said  defendants  in  thus  procuring  said 
abstract  sheets  and  using  them  in  their  business  of  abstracting  titles 
are  interfering  with  and  infringing  upon  the  rights  of  plaintiffs  to 
the  exclusive  use  of  all  their  said  abstract  books  contain;"  "that 
defendants  in  thus  copying  from  abstracts  prepared  by  plaintiffs 
from  their  said  books  and  turned  out  of  their  ofiBce  to  various  and 
sundiy  persons  in  the  course  of  their  business  are  using  said  books 
and  records,  the  property  of  plaintiff,  without  their  consent  or  au- 
thority and  to  their  great  hurt  and  injury." 

By  the  common  law  an  author  has  a  right  of  property  in  his 
manuscript,  and  before  he  publishes  it  is  entitled  to  its  exclusive 
use.  (Wheaton  v.  Peters,  8  Peters  (U.  S.),  591,  8  Law.  ed.,  1055). 
This  right  of  property  exists  and  will  be  protected  independently  of 
and  notwithstanding  copyright  statutes.  The  contents  of  the  manu- 
script need  not  be  the  product  of  the  author^s  own  brain.  If  he  has 
merely  gathered  from  sources  accessible  to  all  alike  the  material 
forming  its  contents,  and  arranged  same  in  a  concrete  form,  the 
material  as  so  arranged  by  him  is  his  property,  and  he  is  entitled 
to  be  protected  in  its  exclusive  use  in  that  form  until  such  time  as 
he  sees  proper  to  publish  it.  Under  the  rule  stated,  the  compiler 
from  public  records  and  other  sources  of  data  together  forming  an 
abstract  of  titles  to  lands,  is  entitled  to  the  exclusive  use  of  such 
abstract,  and  to  all  parts  thereof,  so  long  as  he  sees  proper  to  with- 
hold it  and  its  parts  from  publication.  The  property  and  the  right 
to  its  exclusive  use  prior  to  publication  can  be  assigned  or  trans- 
ferred to  another.  (7  Am.  &  Eng.  Enc.  Law,  2d  ed.,  513,  and  notes  to 
Press  Pub.  Co.  v.  Monroe,  61  L.  B.  A.,  358.)  The  right  to  the 
exclusive  use  of  the  property  exists  in  the  author  or  compiler  and 
his  assignee  only  so  long  as  the  manuscript  remains  unpublished. 
And  after  its  publication  the  owner  has  not,  as  he  would  have  if  the 
work  were  copyrighted  under  the  statute,  the  exclusive  right  to 
multiply  copies  thereof.  With  its  first  publication  his  right  to  its-. 
exclusive  use  ceases,  and  anyone  thereafterwards  can  make  and  use 
for  his  own  purposes  copies  of  the  work.  (Wheaton  v.  Peters,  supra; 
Pahner  v.  DeWitt,  47  N.  Y.,  532,  7  Am.  Rep.,  480.) 

There  being  no  pretense  in  the  allegations  in  the  petition  that 
appellant  is  entitled  to  the  relief  sought  because  it  had  taken  the 
steps  required  by  the  copyright  laws  to  secure  to  itself  the  exclusive 
use  of  its  abstract  and  of  the  right  to  make  copies  thereof  after  its 
publication,  the  correctness  of  the  court's  action  in  sustaining  the 
general  demurrer  is  to  be  determined  by  the  application  of  the  rules 
stated    above   to   the   allegations   in   the   petition.     The   allegations 
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material  to  the  point  to  be  considered  are^  that  appellant  was 
engaged  in  the  business  of  furnishing  abstracts  of  title  to  lands  in 
Wilbarger  County;  that  to  make  such  abstracts  covering  certain 
portions  of  sections  18  and  64,  marketable,  the  same  must  be  com- 
plete; that  to  be  complete  they  must  contain  the  sheets  or  copies 
thereof  from  books  "A"  and  "Al"  forming  a  part  of  their  abstract; 
that  as  its  abstract  books  alone  contained  such  sheets  it  alone  could 
make  such  complete  abstracts  of  said  portions  of  sections  18  and  64, 
if  appellees  were  enjoined  from  using  such  sheets;  and  that  if  ap- 
pellees were  so  enjoined,  as  a  result  it  would  receive  in  its  business 
the  enhanced  reward  and  profit  to  be  derived  from  the  exclusive 
use  of  such  abstract  sheets,  which,  it  is  alleged,  would  amount  to 
the  sum  of  $2500.  It  is  further  alleged  that  appellees  procured  the 
abstract  sheets  in  question  "from  abstracts  of  title  containing  said 
sheets  prepared  by  plaintiff  from  their  said  abstract  books  and 
records  turned  out  of  their  office  to  persons  and  individualB  who 
have  procured  the  same  for  the  purpose  of  examining  the  title  to 
certain  specified  property,  and  for  no  other  purpose." 

The  fair,  and  perliaps  only  proper,  conclusion .  to  be  drawn  from 
these  allegations  is  that  appellant  had  theretofore  furnished  to  those 
of  the  general  public  who  desired  them,  abstracts  of  title  containing 
the  sheets  in  question;  and  had  been  and  was  then  offering  to  fur- 
nish such  abstracts  to  anyone  who  might  wish  and  who  was  willing 
to  pay  its  price  for  them.  Either  so  furnishing  such  abstracts,  or  so 
offering  to  furnish  them,  we  think  was  such  a  publication  of  the 
sheets  in  question  as  deprived  appellant  of  the  exclusive  right  there- 
afterwards  to  multiply  copies  thereof.  It  is  a  publication  if  the 
owner  either  sells  or  exposes  the  work  for  sale.  (Jewelers'  Mercan- 
tile Agency  v.  Jewelers'  Weekly  Pub.  Co.,  155  N.  Y.,  241,  41  L, 
B.  A.,  849.)  And  the  fact  that  the  sale,  or  offer  to  sell,  was  to  per- 
sons who  procured  the  abstract  "for  the  purpose  of  examining  the 
title  to  certain  specified  property,  and  for  no  other  purpose,"  did 
not  render  it  any  less  a  publication.  While  there  may  be  a  dis- 
tribution of  a  work  so  restricted  as  to  persons  and  purpose  as  to 
prevent  such  distribution  from  operating  as  a  publication,  we  think 
such  distribution  must  be  on  some  other  than  a  commercial  basis. 
If  the  limit  as  to  persons  was  to  friends  and  acquaintenances  "it 
would  not,"  as  Coppinger  in  his  work  on  Copyright  declares,  "be  a 
publication;"  "but,  if  general,  and  not  so  limited,"  he  adds,  "it 
would  be"   (p.  117). 

Here,  according  to  the  allegations  of  the  petition,  there  was  no 
limit  as  to  the  number  of  persons  appellant  proposed  to  sell  its 
abstracts  to;  nor  is  there  in  the  petition  any  allegation  showing  the 
distribution  thereof  already  made  to  have  been  limited  to  particular 
persons.  The  inference  is  that  the  distribution  had  been  made  to 
all  who  on  its  terms  desired  copies  of  the  abstracts.  This  being 
true,  the  fact  that  the  copies  were  procured,  or  were  believed  by  ap- 
pellant to  have  been  procured,  for  the  purpose  specified  and  for 
no  other  purpose,  would  not  prevent  the  distribution  from  operating 
as  a  publication.  Even  had  the  parties  furnished  by  appellant  with 
the  abstracts  contracted  to  use  them  only  for  the  purpose  specified 
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in  the  petition,  such  a  limitation  of  use  would  not  have  made  the 
delivery  of  the  abstracts  to  appellants  therefore  less  effective  as  a 
publication,  so  long  as  there  were  no  restrictions  as  to  the  number 
of  persons  who  on  their  application  therefor  would  be  supplied  by 
appellant  with  copies  thereof.  "Unless  the  circulation  of  copies  is 
restricted,  both  as  to  persons  and  purpose,  it  will  amount  to  a  pub- 
lication."    (7  Am.  &  Eng.  Ency.  Law,  2d  ed.,  523.) 

In  Jewelers'  Mercantile  Agency  v.  Jewelers'  Weekly  Publishing 
Company,  cited  above,  relief  was  sought  against  the  appropriation 
by  one  of  the  defendants  in  a  publication  of  his  own  of  certain 
material  procured  by  him  from  a  reference  book  compiled  by  plain- 
tiff, and  by  it  leased  to  a  third  person  under  a  contract  containing 
terms  restricting  its  use.  In  discussing  the  contention  made  that 
the  reference  book,  on  account  of  the  restrictions  placed  on  its  use 
by  the  terms  of  the  contract  of  lease,  had  not  been  published,  the 
Court  of  Appeals  of  New  York  said:  "Cases  have  arisen  in  which 
there  was  a  private  circulation  for  a  restricted  purpose,  and  the  hold- 
ing has  been  that  it  did  not  constitute  a  publication,  as  in  Prince 
Albert  v.  Strange,  2  DeG.  &  S.,  652.  In  that  case  it  appeared  that 
Her  Majesty  and  the  Prince  Consort  had  given  to  a  number  of 
friends  copies  of  prints  and  etchings  made  for  their  own  amuse- 
ment, and  this  was  held  a  private  circulation  and  not  a  publication. 
Out  of  a  few  cases  of  the  same  general  character  seems  to  have 
grown  the  idea  that  it  is  possible  for  a  man,  by  putting  restrictions 
on  the  use  of  his  book  by  subscribers,  however  numerous  they  may 
be,  to  retain  in  himself  forever  the  common  law  right  of  first  pub- 
lication. If  that  opinion  be  sustained  by  the  judgment  of  the  courts, 
then  will  have  been  obtained  judicial  legislation  of  far  broader  scope 
and  much  greater  value  to  authors  and  others  than  tliat  offered  by 
the  copyright  statute."  After  further  discussing  the  proposition 
that  restrictions  placed  by  the  seller  upon  the  use  to  be  made  by 
the  purchaser  of  a  copy  of  a  book,  should  be  held  to  prevent  the 
sale  of  such  copy  from  operating  as  a  publication  of  the  book,  the 
court,  in  concluding  the  opinion  from  which  we  have  quoted,  says: 
"Our  examination  leads  us  to  the  conclusion  that  the  present  state 
of  the  law  is,  that  if  a  hook  be  put  within  the  reach  of  the  general 
public  so  that  all  may  have  access  to  it,  no  matter  what  limitations 
may  be  put  upon  the  use  of  it  by  the  individual  subscriber  or  lessee, 
it  is  published,  and  what  it  known  as  the  common  law  copyright,  or 
right  of  first  publication,  is  gone." 

We  think  it  affirmatively  appears  from  the  allegations  in  appel- 
lants petition  that  the  contents  of  the  sheets  from  its  abstract  books 
which  it  seeks  to  enjoin  appellees  from  using,  have  been  by  it 
placed  within  the  reach  of  all  willing  on  its  terms  to  become  pur- 
chasers of  its  abstracts  of  title,  and  that  it  no  longer  can  claim  the 
,  exclusive  right  to  multiply  abstracts  of  title  including  those  sheets. 
Its  first  assignment  of  error  therefore  is  overruled,  and  the  judg- 
ment of  the  court  below  is  aflBrmed. 

Affirmsd. 
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Decided  February  6,  1908. 

1. — ^Evidence — ^Deolaratlon  of  Injured  Person. 

The  mere  descriptive  statements  of  a  sick  or  injured  person  can  be  ad- 
mitted in  evidence  only  when  made  (1),  to  a  medical  attendant  or  nurse  for 
purposes  of  medical  treatment;  or  (2),  they  must  relate  to  existing  pain  or 
other  symptoms  from  which  the  person  is  then  suffering;  or  (3),  such  state- 
ments or  explanatory  symptoms  are  admissible  when  the  medical  attendant  or 
nurse  is  called  upon  to  give  a  conclusion  based  in  part  upon  them  and  are  ex- 
planatory of  the  conclusion  of  such  medical  attendant  or  nurse. 


Stated. 

In  a  suit  for  damages  for  personal  injuries,  a  non-expert  witness  for  the 
plaintiff  was  asked  the  following  question::  "If  Mr.  R.,  (the  plaintiff)  dur- 
ing the  time  mentioned,  has  complained  to  you  about  his  physical  condition* 
then  state  what  he  complained  about,  and  what  he  said  were  his  feelings  and 
sufferings,  if  any.  If  he  complained  of  any  pain,  then  state  what  his  pains 
were."  To  which  the  witness  would  have  answered  "Mr.  R.  during  the  fall 
of  1904  and  since  then,  has  often  complained  about  his  physical  condition. 
Mr.  R.  complained  of  his  side,  often  complaininff  of  severe  pain.  The  pains  he 
suffered  and  complained  of  were  in  his  side."  Held,  the  answer  was  not  com- 
petent testimony. 

B, — Same — ^Bes  Gestae. 

The  declaration  of  an  injured  person  made  immediately  after  the  injury 
and  at  the  place  where  the  injury  occurred,  is  admissible  under  the  doctrine 
of  res  gestae. 

4. — Ballroads— Passenger— Standing  upon   Platform — ^Hegligenoe. 

Where  a  passenger  on  a  railroad  has  been  provided  with  a  seat  in  the 
coach  and  he  volun^rily  abandons  his  seat  and  goes  upon  the  platform  of 
the  car  while  the  same  is  in  motion,  and  his  riding  there  contributes  to  his 
injury,  he  is  prima  facie  guilty  of  negligence,  and  the  burden  rests  upon  him 
to  overcome  the  imputation  of  negligence  by  showing  that  he  was  upon  the 
platform  either  from  the  necessity  of  the  situation,  or  by  direction  or  induce- 
ment of  those  in  charge  of  the  train.  Wlien  this  is  done,  a  question  of  fact 
is  presented  for  the  jury  to  say  whether  the  passenger  acted  as  a  reasonably 
cautious  and  prudent  person  would  have  acted  under  similar  circumstances. 
Evidence  considered,  and  held  to  raise  this  question,  and  a  charge  considered  and 
held  to  properly  submit  the  same  to  the  jury,  in  the  absence  of  a  special  instruc- 
tion presenting  the  converse  phase  of  the  case  which  the  plaintiff  might  have  re- 
quested but  did  not. 

5. — Same — ^Warning — ^Eyidenoe. 

Evidence  of  warning,  given  by  a  railroad  employee  to  a  passenger,  of  an 
impending  collision,  considered,  and  held  insufficient  to  raise  the  issue  of  con- 
tributory negligence  on  the  part  of  the  passenger  in  failing  to  heed  the  al- 
leged warning. 

Appeal  from  the  District  Court  of  Deaf  Smith  County.  Tried 
below  before  Hon.  J.  N.  Browning. 

Booth  &  Knight,  for  appellant. — The  statements  of  a  person  in- 
jured as  to  his  feelings,  and  as  to  whether  he  suffers  pain  or  not,  are 
admissible  in  evidence  regardless  of  the  time  that  may  have  elapsed 
between  the  injury  and  the  declaration.  "The  question  is,  what 
were   his   feelings   at   the  time   of   speaking,   and   whether   they   are 
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real  or  feigned  is  for  the  jury/^  Texas  &  P.  By.  v.  Barron,  78 
Texas,  421;  Houston  &  T.  C.  By.  Co.  v.  Shafer,  54  Texas,  641; 
Wheeler  v.  Tyler  South  Eastern  By.  Co.,  91  Texas,  356;  Texas  Cent. 
By.  Co.  V.  Powell,  38  Texas  Civ.  App.,  157;  St.  Louis  S.  W.  By. 
Co.  V.  Haynes,  86  S.  W.,  934;  16  Cvc.,  p.  1160;  Chicago,  B.  I.  & 
T.  By.  Co.  V.  Williams,  37  Texas  Civ.  App.,  198;  Fort  Worth  & 
D.  C.  By.  Co.  V.  Partin,  33  Texas  Civ.  App.,  173. 

The  court  erred  in  the  first  part  of  the  third  paragraph  of  its 
charge  on  contributory  negligence  predicated  on  the  fact  that  plain- 
tiff left  his  seat  and  went  onto  or  about  the  platform  of  the  car, 
because  it  is  a  charge  on  the  weight  and  effect  of  the  evidence,  in 
that  it  tells  the  jury  that  if  plaintiff  left  his  seat  and  went  onto  or 
about  the  platform  of  the  car  and  there  assumed  a  position  which 
was  more  hazardous,  knowing  that  in  so  doing  he  was  guilty  of 
contributory  negligence,  the  jury  should  find  for  the  defendant.  In 
other  words,  this  charge  told  the  jury  that  the  doing  of  certain  acts 
under  certain  circumstances  would  constitute  contributory  negli- 
gence. Denham  v.  Trinity  Lumber  Co.,  73  Texas,  83;  Choat  v. 
S.  A.  &  A.  P.  By.  Co.,  90  Texas,  88;  Gaunce  v.  G.,  C.  &  S.  F. 
By.  Co.,  20  Texas  Civ.  App.,  36;  Brown  v.  Glenn,  79  Texas,  634; 
Missouri,  K.  &  T.  By.  Co.  v.  Bogers,  91  Texas,  57,  68;  St.  Louis 
S.  W.  By.  Co.  V.  Morgan,  44  Texas  Civ.  App.,  155,  and  cases  there 
cited. 

Terry,  Cavin  &  Mills  and  Madden  &  Trulove,  for  appellee. 

LEVY,  Associate  Justice. — Appellant  in  his  suit  claims  to  have 
received  personal  injuries  when  a  passenger  on  the  appellee's  regular 
passenger  train,  which  ran  into  an  open  switch  and  collided  with 
freight  cars  on  a  passing  track  when  approaching  the  station  of 
Hereford.  The  case  was  tried  before  a  jury,  and  a  verdict  resulted 
in  favor  of  the  appellee,  and  from  a  judgment  rendered  in  accord- 
ance with  the  verdict  the  appellant  brings  the  case  on  appeal. 

The  evidence  shows  that  appellant  was  a  passenger  on  the  regular 
passenger  train  of  the  railway  company,  going  to  Hereford,  Texas. 
As  the  train  was  coming  into  the  town  of  Hereford  the  engineer 
whistled  for  the  station.  Appellant,  after  the  whistling  for  the 
station,  and,  as  he  claims,  the  announcement  in  the  coach  of  the 
approach  to  the  station,  got  up  from  his  seat  in  the  coach,  and  taking 
his  grip  in  his  hand,  went  to  the  front  in  order  to  be  ready  to 
quickly  alight  when  the  train  stopped  at  the  station.  As  the  train 
neared  the  station  it  ran  into  an  open  switch  on  a  passing  track- 
and  collided  with  freight  cars  standing  there.  The  front  trucks 
of  the  engine  were  derailed,  and  the  force  of  the  collision  threw 
the  appellant  forward  on  the  rails"  of  the  platform,  and,  as  he  claims, 
injured  him.  The  appellant  claims  that  at  the  time  of  the  collision 
he  was  standing  in  the  aisle  of  the  coach,  neair  the  front. door;  but 
appellee  offered  evidence  to  show  that  appellant  was  standing  at 
the  time  on  the  platform  of  the  car.  Evidence  was  offered  by  the 
appellee  as  to  the  condition  and  attention  given  the  switch  before 
the  collision,  and  offered  evidence  for  the  purpose  of  showing  that 
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the  engineer  used  care  to  avoid  running  into^  the  switch  when  he 
discovered  it  was  open. 

The  first  assignment  of  error  is,  excluding  the  answer  to  the  sev- 
enth interrogatory  in  the  depositions  of  the  witness  Crowley.  The 
interrogatory  was:  "If  Mr.  Bunnells,  during  the  time  mentioned, 
has  complained  to  you  ahout  his  physical  condition,  then  state  what 
he  complained  about  and  what  he  said  were  his  feelings  and  suffer- 
ings, if  any.  If  he  complained  of  any  pain,  then  state  what  his 
pains  were.''  The  answer  of  the  witness  would  have  been:  "Mr. 
Bunnells,  during  the  fall  of  1904,  and  since  then,  has  often  com- 
plained about  his  physical  condition.  Mr.  Bunnells  complained  of 
his  side,  often  complaining  of  severe  pain.  The  pains  he  suffered 
and  complained  of  were  in  his  side.'*  As  we  understand  the  inter- 
rogatory, it  called  for  what  had  transpired  between  the  witness  and 
the  appellant — his  statement  to  him  merely  about  his  symptoms  and 
ailments.  The  answer  is  a  recital  of  what  had  transpired  between 
them,  and  purely  an  assertion  of  the  witness  of  his  condition,  based 
on  the  statement.  In  Lake  St.  Elevated  By.  v.  Shaw,  67  N.  E., 
374,  a  witness  testified  that  the  appellee  "complained  of  a  pain  in 
her  right  hip;  she  complained  of  pain  very  much  all  the  time.*'  This 
evidence  was  held  not  to  be  admissible  when  sought  to  be  proved 
by  laymen,  because  they  were  describing  ailments  to  the  witness. 
While  in  Houston  &  T.  C.  By.  v.  Shafer,  54  Texas,  641,  a  witness 
was  permitted  to  testify  "that  the  plaintiff  used  often  to  say,  after 
the  accident,  'Oh,  I  must  lie  down;  my  rupture  hurts  me!"'  The 
evidence  was  admitted  because  it  was  '^his  feelings  at  the  time  speak- 
ing." The  former  case  was  classed  as  hearsay  evidence,  while  the 
latter  case  as  classed  as  res  gestae,  or  an  act  with  a  declaration  that 
helped  to  characterize  the  act  as  a  bodily  condition  then  existing. 
While  a  physician  was  engaged  in  examining  his  patient  "the  patient 
complained  of  a  roaring  and  dull  aching  pain  in  the  head,  more 
especially  in  the  back  of  his  head."  (Wheeler  v.  Tyler  S.  E.  By. 
Co.,  91  Texas,  356.)  The  evidence  was  held  admissible  under  the 
rule  of  res  gestae,  because  of  the  examination  then  being  made  by 
the  physician.  In  Missouri,  K.  &  T.  By.  v.  Sanders,  12  Texas  Civ. 
App.,  5,  a  witness  was  permitted  to  testify  that  appellee  "complained 
to  him  very  much  of  his  injuries,  and  said  he  could  not  go  any 
farther,  and  requested  him  to  go  for  a  carriage."  These  complaints 
were  admitted  because  it  was  within  thirty-five  minutes  after  receiv- 
ing the  injury,  and  was  at  the  place  of  the  injury;  and  were  held 
to  be  res  gestae  and  instinctive  expressions  of  present  pain  and 
feelings. 

It  is  a  rule  of  evidence  that  the  exclamations  or  complaints  which 
are  the  spontaneous  manifestations  of  distress  or  pain  or  suffering 
are  admissible  as  original  evidence  under  the  ordiQary  application  of 
the  rule  of  res  gestae.  As  they  are  in  the  nature  of  verbal  acts, 
they  may  be  testified  to  by  any  person  in  whose  presence  they  were 
uttered.  But  a  distinction  must  be  drawn  between  such  complaints 
or  expressions  and  mere  descriptive  statements  of  a  sick  or  injured 
person,  as  to  the  effects  of  his  trouble.  The  latter  are  not  admis- 
sible under  the  rule  of  res  gestae.     The  descriptive  statement  of  a 
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sick  or  injured  person  as  to  the  subjective  symptoms  and  effects  and 
causes  of  his  trouble  might  also  be  admissible  in  evidence^  but  not 
under  the  rule  of  res  gestae.  Such  statements,  though  hearsay  in 
character,  are  admissible  principally  upon  the  reason  that  symptoms 
of  a  sickness  are  usually  in  part  subjective  which  can  only  be  ascer- 
tained from  the  statements  of  the  patient  himself.  But  the  mere 
descriptive  statements  of  a  sick  or  injured  person  can  be  admitted 
in  evidence  only  when  made  (1)  to  a  medical  attendant  or  nurse 
for  purposes  of  medical  treatment;  or  (2)  they  must  relate  to  exist- 
ing pain  or  other  symptoms  from  which  the  person  is  then  suffering; 
(3)  such  statements  or  explanatory  symptoms  are  admissible  when 
the  medical  attendant  or  nurse  is  called  upon  to  give  a  conclusion 
based  in  part  upon  them  and  are  explanatory  of  the  conclusion  of 
such  medical  attendant  or  nurse.  (Williams  v.  Great  N.  Ey.,  70 
N.  W.,  860;  St.  Louis  S.  W.  Ey.  v.  Martin,  26  Texas  Civ.  App., 
231.)     We  think  the  evidence  inadmissible. 

We  are  unable  to  pass  upon  the  second  and  fifth  assignments  of 
error,  because  the  bills  of  exception  are  so  general,  as  presented,  that 
we  can  not  specifically  decide  the  question. 

The  third  assignment  is  to  refusing  to  allow  the  witness  Wilson 
to  state  what  the  appellant  said  to  him  immediately  after  the  acci- 
dent. It  was  offered  and  proved  by  the  witness  that  while  appellant 
was  sitting  on  the  step  of  the  car  the  witness  asked  him  if  he  was 
hurt,  and  the  appellant  replied  that  he  was.  It  was  shown  by  other 
witnesses  that  when  appellant  was  sitting  on  the  top  step  of  the 
car  it  was  immediately  after  the  accident  and  before  the  appellant 
had  left  the  car.  If  it  was  immediately  after  the  accident  the  evi- 
dence was  admissible  upon  the  doctrine  of  res  gestae.  (Texas  &  P. 
Ry.  V.  Barron,  78  Texas,  421;  International  &  G.  N.  Ey.  v.  Ander- 
son, 82    Texas,   516.) 

The  fourth  assignment  is  not  so  presented,  either  by  statement  or 
bill  of  exception,  that  we  can  pass  upon  same. 

The  sixth  and  seventh  assignments  of  error  complain  of  the  third 
paragraph  of  the  court's  charge.  The  charge  in  this  paragraph  sub- 
mitted contributory  negligence  upon  two  grounds:  The  first  ground 
was  predicated  upon  appellant's  leaving  his  seat  in  the  coach  while 
the  train  was  in  motion,  and  occupying  a  position  on  the  platform 
of  the  car.  Complaint  is  made  on  the  first  ground  of  this  paragraph, 
among  other  reasons  (1),  because  the  evidence  did  not  warrant  the 
submission  to  the  jury  of  contributory  negligence;  and  (2)  because 
the  instruction  did  not  give  "any  proper  standard  by  which  to  judge 
of  the  act  of  plaintiff.'* 

We  think  there  was  evidence  suflBcient  to  raise  the  issue  as  to 
whether  appellant  had  left  his  seat  and  gone  on  the  platform  of 
the  car,  and  was  there  at  the  time  of  the  collision. 

It  is  a  general  rule  of  law  that  where  the  railway  company  has 
provided  a  safe  and  secure  place  for  passengers  to  ride  within  its 
cars,  that  "a  passenger  who  voluntarily  and  unnecessarily  takes  a 
position  upon  the  platform  of  the  car  white  the  train  is  in  motion, 
will,  in  so  doing,  be  chargeable  with  such  contributory  negligence 
as  will  preclude  him  from  the  right  to  recover  for  an  injury  which 
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would  not  have  befallen  him  had  he  been  in  his  proper  place.**  (3 
Hutchinson  on  Carriers  (3d  ed.),  sec.  1197.)  But  this  rule  is  not 
inexorable,  and  the  rights  and  duties  of  the  parties  must  in  the  given 
case  be  considered  from  the  circumstances  in  which  they  are  placed 
in  the  given  case.  To  determine  the  rights  and  duties  of  the  par- 
ties growing  out  of  the  circumstances  in  which  they  are  placed,  there 
is  necessarily  involved  an  ascertainment  of  the  circumstances  and 
conduct  at  the  time.  In  the  ascertainment  it  is  a  proper  rule  of  evi- 
dence to  follow,  that  where,  in  the  trial  of  a  given  case,  there  is 
testimony  that  a  passenger  has  been  provided  with  a  seat  in  the 
coach,  and  he  voluntarily  abandons  his  seat  occupied  by  him  in  the 
coach  at  the  time  and  goes  upon  the  platform  of  the  car  while  the 
train  is  in  motion,  and  his  riding  there  contributes  to  his  injury,  that 
then  a  prima  facie  case  of  negligence  of  the  passenger  is  made  out. 
The  burden  then  rests  upon  the  passenger,  in  order  to  overcome 
the  prima  facie  case  of  negligence,  to  offer  testimony  that  he  was 
on  the  platform  for  a  reason  that  frees  him  from  the  imputation  of 
negligence  in  being  there  under  the  circumstances.  If  the  testimony 
in  the  given  case  goes  to  show  such  reason,  either  from  necessity  of 
the  situation  or  by  direction  or  inducement  of  those  in  charge  of 
the  train,  then  upon  the  whole  case  it  becomes  a  question  of  fact  for 
the  jury  to  say  whether  the  passenger  acted  as  a  reasonably  cautious 
and  prudent  person  would  have  acted  under  similar  circumstances. 
(Prescott  &  N.  W.  By.  v.  Smith,  67  S.  W.,  865;  Louisville  &  N. 
By.  V.  Head,  59  S.  W.,  23;  Augusta  S.  By.  v.  Snider,  44  S.  E., 
1005;  Southern  By.  v.  Eoebuck,  31  So.,  611.) 

Alluding  to  the  record  solely  for  the  purpose  of  applying  this  rule 
to  a  decision  of  the  assignment  of  error  involved,  it  is  found  that 
appellant  abandoned  the  seat  occupied  by  him  in  the  coach  and  went 
near  or  upon  the  platform  of  the  car  while  the  train  was  running, 
and  there  stood;  and  while  standing  near  or  on  the  platform  of  the 
car,  the  engine  of  his  train  ran  into  an*  open  switch  leading  to  a 
passing  track  and  there  collided  with  box  cars  on  the  passing  track, 
though  the  passing  track  was  near,  though  not  at,  the  station  where 
the  train  would  have  stopped.  The  force  of  the  collision  threw 
appellant  forward  on  the  railing  of  the  platform  of  the  car,  and,  as 
he  claims,  ixijured  him.  In  this  connection,  and  bearing  upon  the 
proximate  cause  of  the  injury,  it  is  a  warranted  assumption,  from 
the  record,  that  the  appellant  was  the  only  person  on  the  train  in- 
jured; and  it  is  inferable  from  the  record  that  an  injury  would  not 
have  resulted  if  he  had  retained  his  seat  in  the  coach.  To  meet 
this  evidence  there  is  proof  that  the  engine  had  whistled  for  the 
station  and  the  train  had  begun  to  slow  down  its  speed,  and  appel- 
lant says  an  announcement  of  the  station  was  made  in  his  coach  by 
the  brakeman  of  the  train.  It  was  after  the  signal  and  the  slowing 
down  of  the  speed  and  the  announcement  of  the  station,  that  appel- 
lant arose  from  his  seat  and  took  his  grip  in  his  hand  and  went 
towards  the  front  of  the  oar  for  the  purpose  of  alighting,  and  had 
placed  his  grip  on  the  floor,  and  was  standing  either  upon  or  near 
the  platform  or  just  inside  the  door,  when  the  collision  occurred. 
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The.  signal  and  slowing  down  of  the  train  and  the  announcement  of 
the  station  might  be  acts  constituting  sufficient  inducement  to  justify 
the  appellant  in  preparing  to  alight  and  to  use  the  platform  at  the 
time  only  as  a  means  and  purpose  of  egress  from  the  train  when  it 
stopped.  Yet  the  act  and  conduct  of  appellant  under  the  circum- 
stances rest  upon  the  exercise  of  discretion  and  judgment;  and  this 
would  involve  a  question  of  fact  for  the  jury.  In  view  of  the  evi- 
dence, we  think  that  the  issue  of  contributory  negligence  is  raised, 
and  was  a  proper  issue  in  the  case  to  submit  to  the  jury. 

The  substance  of  that  portion  of  the  charge  here  complained  of 
was,  that  if  the  appellant  voluntarily  and  unnecessarily  left  his  seat 
and  went  near  or  upon  the  platform  of  the  car  while  the  train  was 
in  motion,  and  assumed  a  position  there  which  was  more  hazardous 
than  the  places  provided  for  passengers  inside  the  car,  and  if  the 
appellant  knew,  or  might  have  known  by  the  exercise  of  reasonable 
care  and  caution,  that  the  position  assumed  by  him  was  more 
hazardous,  and  he  was  injured  by  reason  of  being  in  that  position 
when  he  would  not  have  been  had  he  remained  in  his  seat,  he  was 
guilty  of  contributory  negligence  precluding  a  recovery.  We  do  not 
think  the  objections  raised  to  the  instruction  as  given  should  be 
sustained.  It  properly  submitted  the  issue  to  the  jury,  and  the 
appellee  was  entitled  to  have  it  submitted.  The  terms  "voluntarily** 
and  "unnecessarily,**  as  used  in  the  charge,  are  proper  terms,  and 
were  words  of  limitation.  (Meyere  v.  Nashville,  C.  &  St.  L.  By.,  72 
S.  W.,  114.) 

We  further  think  that  the  instruction  as  given  sufficiently  meets 
the  objection  that  the  proper  standard  to  judge  the  act  was  not 
given  to  the  jury.  If  the  appellant  desired  a  finding  upon  whether 
his  act  in  leaving  his  seat  and  being  near  or  upon  the  platform,  under 
the  circumstances  was  the  proper  exercise  of  ordinary  care  to  be 
considered  by  the  jury  in  that  view  in  connection  with,  and  as  the 
converse  of  "unnecessary**  or  negligent  occupancy  of  the  platform 
as  submitted  in  the  charge  as  given,  then  a  special  charge,  properly 
arranged,  covering  the  phase,  should  have  been  requested.  Appellant 
would  have  been  entitled  to  have  the  converse  of  the  charge  as 
given  submitted  to  the  jury,  because  in  view  of  the  proof  that  the 
station  had  been  announced  and  the  speed  of  the  train  was  being 
reduced  preparatory  to  stopping,  when  appellant  went  near  or  upon 
the  platform,  and  the  accident  was  not  ordinarily  to  be  anticipated 
by  his  being  on  the  platform  under  such  circumstances,  then  the 
act  of  going  near  or  upon  the  platform  for  purposes  of  quickly  using 
the  platform  as  a  means  of  egress  when  the  train  stopped,  might 
be  deemed  consistent  with  reasonable  care  on  appellant*s  part.     Ap- 

Eellant  was  only  required  to  exercise  reasonable  care  for  his  safety; 
e  was  not  required  to  exercise  reasonable  care  against  the  negligence, 
if  any^  of  the  appellee. 

The  second  ground  of  contributory  negligence  submitted  in  the 
paragraph  of  the  court's  charge  complained  of  reads:  "Or  if  you 
find  or  believe  from  the  evidence  that  after  plaintiff  left  his  seat  and 
went  near  the  door  or  upon  the  platform  of  the  car,  if  he  did  go 
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there,  he  was  warned  of  his  danger,  and  failed  to  heed  such  warnino^, 
and  that  under  the  circumstances  he  reasonably  could  and  should 
have  heeded  such  warning  and  saved  himself  from  the  injuries,  if 
any,  he  sustained,  but  carelessly  and  negligently  failed  so  to  do,  he 
would  be  guilty  of  contributory  negligence,  and  you  should  return 
a  verdict  for  the  defendant."  The  evidence  upon  which  this  charge 
was  based  is  found  in  the  testimony  of  the  brakeman  and  appellant. 
The  brakeman  testified:  "After  the  whistle  blew  for  Hereford  I 
got  up  to  go  out  on  the  platform  to  see  if  we  would  take  water  at 
the  tank.  I  went  out  on  the  platform  and  got  down  on  the  fire- 
man^s  side,  and  when  I  looked  I  saw  that  the  switch  was  wrong.  I 
had  seen  some  parties  on  the  other  side  of  the  platform,  and  I 
went  over  there  to  that  side  and  hallooed  to  them  to  look  out!'  and 
I  got  off.'*  The  appellant  says  the  brakeman  or  porter  came  run- 
ning out  of  the  car  by  him  and  hallooed  the  words,  "We  have  run 
in  on  the  side  track,**  or,  ^^Ve  are  going  in  on  the  side  track;** 
that  the  words  had  not  more  than  been  uttered  before  a  sudden 
crash  came,  throwing  him  forward  and  injuring  him.  We  do  not 
think  this  evidence  fairly  raises  the  question  of  contributory  negli- 
gence on  the  part  of  appellant  in  failing  to  heed  the  warning.  It 
does  not  appear  that  there  was  sufBcient  time  for  him  to  have  acted, 
even  if  he  could  have  realized  that  there  was  an  impending  danger, 
or  have  known  what  the  impending  danger  was  and  the  necessity 
for  acting  in  his  safety.  If  there  might  have  been  time  to  have 
acted,  yet,  in  view  of  the  special  circumstances  surrounding  the 
appellant  at  the  time,  it  could  not  fairly  appear  that  he  either  knew 
or  could  reasonably  have  understood  "from  the  words  of  the  brake- 
man,  that  a  collision  was  imminent  by  reason  of  an  open  switch.  If 
the  words  used  by  the  brakeman  at  the  time  were,  "look  out!**  the 
words  could  not  be  fairly  construed  to  be  a  warning  to  appellant 
that  the  switch  ahead  was  open  and  there  would  be  a  collision  of 
the  train.  If  the  words  could  be  fairly  understood  to  mean,  as 
ordinarily  intended,  notice  of  some  danger,  yet,  in  the  absence  of 
actual  knowledge  of  the  danger  meant,  it  could  only  reasonably  be 
understood  to  refer  to  such  danger  as  would  be  ordinarily  within 
the  common  experience  of  men,  surrounding  the  situation  of  the 
person  at  the  time,  as  usually  known  or  contemplated.  That  a 
switch  ahead  was  open  and  a  collision  inevitable  could  hardly  have 
been  fairly  or  reasonably  understood  by  the  appellant,  or  any  other 
person,  to  be  meant.  If  the  words  used  were,  "We  are  going  in  on 
the  side  track,**  or,  ^^e  have  run  in  on  the  side  track,**  the  language, 
in  view  of  the  circumstances  that  the  train  had  whistled  for  the 
station  and  was  slowing  up  for  the  station,  could  not  reasonably 
or  fairly  have  apprised  appellant,  at  the  moment,  of  the  particular 
situation  ahead  or  impending  danger  ahead  by  reason  of  the  track. 
Even  if  the  train  was  being  run  in  on  the  side  track  the  appellant 
had  the  right  to  presume  a  safe  track,  in  the  absence  of  definite 
knowledge  to  the  contrary.  (Gulf,  C.  &  S.  F.  Ey.  v.  Bell,  93  Texas, 
632.)     We  think  that  the  giving  of  this  charge  was  reversible  error. 

We  think  the  court  was  warranted  in  submitting  the  question  of 
negligence  of  the  appellee  to  the  jury;  and  the  assignment  in  this 
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respect  is  overruled.  In  view  of  the  disposition  of  this  appeal,  the 
remaining  assignments  are  not  required  to  be  passed  upon.  For 
the  errors  mentioned  the  ease  is  ordered  reversed  and  remanded. 

Reversed  and  remanded. 


F.  M.  BouBN  V.  John  Eobinson. 

Decided  February  6,  1908. 

1. — Judgment  Lien — ^Issuance  of  Execution — ^Evidence. 

In  order  to  enforce  a  judgment  lien  on  land  after  the  expiration  of  twelve 
montUs  from  the  date  of  the  judgment,  the  burden  of  proof  is  on  the  plaintiff 
to  show  that  he  caused  an  execution  to  is^ue  on  the  judgment  within  twelve 
months  after  the  rendition  of  the  judgment,  and  by  the  term  "issue"  as  used 
in  article  3290  of  the  Revised  Statutes,  something  more  is  meant  than  the 
mere  act  of  the  clerk  in  preparing  and  attesting  the  writ;  the  plaintiff  must 
show  that  the  writ  was  actually  placed  in  the  hands  of  a  proper  officer  for 
enforcement  after  it  was  issued  by  the  clerk.  The  mere  entries  of  the  clerk  on 
the  execution  docket  showing  the  date  of  the  issuance  of  an  execution  and  the 
date  when  returnable,  without  any  proof  of  what  disposition  was  made  of  the 
writ  after  it  was  prepared  by  the  clerk,  does  not  prove  that  an  execution 
"issued"  as  required  by  the  statute  concerning  judgment  liens. 

8. — Same — ^Inchoate  Title — School  Land. 

A  judgment  lien  cannot  be  acquired  on  school  land  purchased  from  the 
State  before  the  completion  of  the  three  years  occupancy  required  by  the  law. 
Harwell  v.  Harbison,  43  Texas  Civ.  App.,  343,  distinguished. 

Appeal  from  the  District  Court  of  Howard  County.  Tried  below 
before  Hon.  R.  G.  Smith. 

C.  H.  Earnest  and  W.  B.  Crockett,  for  appellant. 

Douthitt  <&  Littler  and  Morrison  &  Morrison,  for  appellee. 

HODGES,  Associate  Justice.— On  the  1st  day  of  April,  1901, 
the  appellant  recovered  a  judgment  in  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Texas,  at  Abilene,  against 
one  Frank  Tomlinson  for  the  sum  of  $2,629.23  and  all  costs  of  suit. 
Subsequently,  on  the  30th  day  of  April,  1903,  this  judgment  was 
abstracted  and  filed  for  record  in  the  office  of  the  county  clerk  of 
Howard  County.  It  was  properly  recorded  and  indexed  as  required 
by  law  for  fixing  judgment  liens.  At  the  time  the  judgment  was 
filed  for  record  in  the  office  of  the  county  clerk  of  Howard  County, 
Dawson  County  was  unorganized  and  was  attached  to  Howard  County 
for  judicial  purposes;  but  subsequently,  on  the  20th  day  of  March, 
1906,  and  prior  to  the  institution  of  this  suit,  it  was  duly  organized 
in  conformity  with  the  requirements  of  law.  On  tlie  9th  day  of 
January,  1903,  Tomlinson,  the  defendant  in  the  above  described 
judgment,  filed  his  application  to  purchase  from  the  State  four  sec- 
tions of  school  land  situated  in  Dawson  County,  a  part  of  which  is 
the  land  involved  in  this  suit.  On  the  2l8t  day  of  January  there- 
after his  application  was  approved  and  the  land  awarded  to  him 
by  the  Commissioner  of  the  General  Land  Office.     Tomlinson  resided 
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upon  that  part  of  the  land  80  pnrchased  designated  as  the  home 
section,  in  compliance  with  the  requirements  of  law,  till  on  or  about 
the  24th  day  of  November,  1905.  Up  to  that  time  he  had  paid  all 
of  the  installments,  both  of  the  principal  and  interest,  as  they  be- 
came, due.  On  that  date,  and  before  his  period  of  three  years  occu- 
pancy required  by  the  laws  of  the  State  had  expired,  Tomlinson  sold 
all  of  the  interest  he  had  in  the  entire  four  sections  of  land  to  the 
appellee,  John  Robinson,  receiving  therefor  the  consideration  of 
$5500,  $2000  of  which  were  paid  in  cash.  After  his  purchase  from 
Tomlinson,  appellee  continued  to  reside  upon  and  occupy  the  home 
section,  in  compliance  with  the  provisions  of  law,  until  the  period 
of  three  years  occupancy  was  completed;  and  on  the  18th  day  of 
January,  1906,  he  proved  up  his  occupancy  and  received  a  certificate 
to  that  effect  from  the  Land  Office;  and  the  four  sections  now  stand 
on  the  records  of  that  office  in  his  name.  The  judgment  against 
Tomlinson  in  favor  of  the  appellant  not  having  been  satisfied,  the 
appellant,  on  the  9th  day  of  March,  1907,  instituted  this  suit  in  the 
District  Court  of  Howard  County,  seeking  to  foreclose  his  judgment 
lien  on  a  part  of  the  land  which  appellee  had  purchased  from  Tom- 
linson. The  cause  was  tried  before  the  court  without  a  jury,  re- 
sulting in  a  judgment  in  favor  of  the  appellee,  from  which  the 
appellant  has  appealed. 

Appellant  relied  in  the  court  below  upon  the  validity  of  his  judg- 
ment lien  at  the  time  of  the  institution  of  this  suit,  and  the  further 
fact  that  the  land  purchased  from  Tomlinson  by  the  appellee  was 
subject  to  the  lien  created  by  the  record  of  his  abstract.  The  appellee 
contends  that  the  appellant  failed  to  prove  that  execution  had  been 
*  issued  upon  his  judgment  within  a  year  after  its  rendition ;  and, 
further,  that  Tomlinson  did  not  at  the  time  of  his  sale  to  Robinson 
own  such  an  estate  or  interest  in  the  lands  as  was  subject  to  a  judg- 
ment lien. 

It  is  provided  by  the  Acts  of  Congress  that  judgments  and  decrees 
rendered  in  a  Circuit  or  District  Court  of  the  United  States  within 
any  State  shall  be  liens  on  property  throughout  such  State  in  the 
same  manner  and  to  the  same  extent  and  under  the  same  conditions 
only,  as  if  such  judgments  and  decrees  had  been  rendered  by  a 
court  of  general  jurisdiction  in  such  State.  (4  Fed.  Stat.  Ann.,  p. 
4.)  Our  statute  provides  that  when  the  abstracts  of  judgments  ren- 
dered in  any  of  the  United  States  courts  shall  be  recorded  and  in- 
dexed in  the  same  manner  required  by  law  for  recording  and  indexing 
abstracts  of  judgments  rendered  in  State  courts,  they  shall  operate 
as  liens  in  the  same  manner  as  is  provided  for  judgments  of  State 
courts.  (Rev.  Civ.  Stat.,  art.  3293.)  Article  3290  of  our  statute 
also  provides  that  when  a  judgment  lien  has  been  acquired  under 
the  laws  governing  the  recording  of  abstracts  of  judgments,  it  shall 
continue  for  ten  years  from  the  date  of  such  record  and  index, 
unless  the  plaintiff  shall  fail  to  have  execution  issued  upon  his  judg- 
ment within  twelve  months  after  the  rendition  thereof;  in  which 
case  the  said  lien  shall  cease  to  exist.    - 

It  has  been  decided  by  our  Supreme  Court  that  in  order  to  estab- 
lish the  existence  of  a  lien  the  burden  is  upon  the  plaintiff  to  prove 
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that  an  execution  has  been  issued  upon  his  judgment  within  twelve 
months  after  its  rendition.  (Boyd  v.  Ghent,  95  Texas,  46;  Schneider 
V.  Dorsey,  96  Texas,  544.)  The  only  testimony  offered  by  the  appel- 
lant tending  to  show  that  an  execution  had  been  issued  upon  his 
judgment  within  twelve  months,  consisted  of  the  entries  on  the 
execution  docket  of  the  clerk  of  the  Circuit  Court  of  the  United 
States  in  which  the  judgment  was  rendered.  These  entries  consisted 
of  dates  entered  under  an  orderly  arranged  system  of  ruled  lines, 
showing  date  of  issuance  of  execution  to  be  November  16,  1901, 
returnable  to  February  term,  1902.  There  was  no  other  evidence 
of  what  disposition  was  made  of  the  writ  after  it  had  been  prepared 
by  the  clerk — ^nothing  to  show  whether  or  not  it  had  been  delivered 
to  the  plaintiff  or  his  attorney,  or  to  the  marshal  of  the  district. 
Upon  this  testimony  alone  the  appellant  depends  to  establish  the 
fact  that  he  had  complied  with  the  law  requiring  executions  to  be 
issued  within  twelve  months  from  the  rendition  of  a  judgment  in 
order  to  prevent  its  becoming  dormant.  The  trial  court  held  that 
it  was  insufficient  to  establish  that  fact,  and  we  are  asked  to  reverse 
that  finding. 

If  the  mere  clerical  writing  out  and  attestation  of  the  writ  is  all 
that  is  required  to  ^'issue'*  an  execution,  then  the  appellant  has 
proven  the  desired  fact;  but  such  is  not  the  law  regarding  the  use 
of  that  term  in  the  statute  relating  to  the  duty  imposed  upon  the 
holders  of  judgments.  The  term  "issue"  means  more  than  the  mere 
clerical  preparation  and  attestation  of  the  writ,  and  requires  that  it 
should  be  delivered  to  an  officer  for  enforcement.  (Schneider  v. 
Dorsey,  supra;  1  Freeman  on  Execution,  sec.  9a;  17  Ency.  of  Law 
and  Procedure,  1033.)  The  law  requires  that  when  an  execution 
has  been  placed  in  the  hands  of  a  sheriff,  he  shall  note  upon  it  the 
hour  and  the  day  received,  and  shall,  within  the  time  prescribed 
by  the  execution,  make  due  return  of  what  he  has  done,  in  compli- 
ance with  the  requirements  of  the  writ.  We  can  not,  in  the  face  of 
the  record,  indulge  the  presumption  that  the  clerk,  upon  the  prepara- 
tion and  attestation  of  the  writ,  delivered  it  to  the  proper  officer. 
The  law  does  not  require  him  to  do  that,  and  hence  we  can  not 
assume,  from  the  mere  entries  upon  his  record,  that  he  has  done 
more  than  what  was  required  of  him.  For  aught  that  appears  to 
tlie  contrary,  he  may  have  delivered  the  writ  into  the  hands  of  the 
plaintiff,  or  his  attorney,  or  it  may  have  been  left  among  the  papers 
and  lost  or  misplaced  without  ever  reaching  the  marshal.  If  we 
are  required  to  presume  one  fact  from  the  existence  of  another,  the 
presumption  would  naturally  be  against  such  a  thing  having  been 
done;  for  if  he  had  delivered  it  to  the  proper  officer  it  will  be  pre- 
sumed, in  the  absence  of  evidence  to  the  contrary,  that  the  officer  to 
whom  it  was  delivered  would  have  done  his  dutv  and  made  some 
return  upon  the  writ  showing  what  official  action  he  had  taken  there- 
under. In  the  case  of  Schneider  v.  Dorsey,  supra,  it  was  distinctly 
decided  that  in  order  to  be  a  compliance  with  the  statute  the  writ 
must  be  placed  in  the  hands  of  the  officer  whose  duty  it  is  to  execute 
it;  and  until  this  is  done  there  has  been  no  sufficient  compliance 
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with  the  law  requiring  executions  to  be  issued  within  a  year  from 
the  rendition  of  the  judgment  in  order  to  preserve  its  validity. 

The  issue  as  to  whether  or  not  an  execution  had  been  issued,  as 
required  by  law,  being  one  of  fact,  and  having  been  decided  adversely 
to  the  appellant  in  the  court  below,  we  do  not  think  the  evidence 
contained  in  the  statement  of  facts  would  justify  us  in  setting  that 
finding  aside. 

But  if  we  should  be  in  error  in  disposing  of  the  case  in  the  manner 
we  have  upon  that  issue,  there  is  still  another  cogent  reason  why 
the  judgment  of  the  court  below  should  be  affirmed.  The  facts 
show  that  the  only  claim  to  the  land  in  controversy  ever  asserted  by 
Tomlinson  was  that  of  a  purchaser  as  an  actual  settler,  from  the 
State,  the  land  being  a  part  of  the  public  school  fund,  and  that  he 
parted  with  that  claim  to  the  appellee,  Robinson,  before  he  had  com- 
pleted the  three  years  occupancy  required  by  law.  From  these  facts 
it  seems  that  Tomlinson  never  owned  such  an  interest  in  the  land 
as  would  be  the  subject  of  a  judgment  lien.  That  property  of  a 
defendant  which  is  subject  to  a  judgment  duly  abstracted,  recorded 
and  indexed,  in  the  manner  required  to  fix  a  judgment  lien  under 
our  law,  is  described  as  being  "all  of  the  real  estate  of  the  defendant/' 
The  terms,  "real  estate,"  as  used  in  this  article,  mean  something 
more  than  a  mere  chattel  interest  in  land,  more  than  a  simple  con- 
tract right  to  perform  conditions,  aside  from  the  payment  of  the 
purchase  price,  and  demand  a  conveyance  of  the  title.  They  import 
a  freehold  interest,  either  an  estate  for  life,  or  in  fee  simple.  (Scogin 
V.  Perry,  32  Texas,  21;  Harrington  v.  Sharp,  48  Am.  Dec.,  365.) 
The  last  case  cited  above  was  decided  by  the  Supreme  Court  of  Iowa 
in  the  construction  of  language  almost  exactly  the  same  as  that  used 
in  our  statute.  The  court  said:  *^y  the  language,  'real  estate  of 
the  person,'  we  understand  that*  the  fee  simple,  or  estate  of  inher- 
itance, must  be  in  the  person,  in  order  to  have  the  judgment  against 
him  operate  as  a  lien  upon  the  land.  A  mere  preemption  right  con- 
fers no  such  fee  or  estate  upon  the  person.  It  is  but  a  temporary 
and  conditional  interest  unknown  to  the  common  law.  It  only  im- 
parts to  the  preemptor  a  right  over  others  to  purchase  the  land 
within  a  limited  period,  at  a  stipulated  price,  and  if  he  fails  to 
pay  the  price  within  the  time  required,  the  right  ceases.  It  is  of  a 
nature  no  ^eater  than  an  estate  for  years — a  mere  equitable  and 
contingent  interest."  We  think  the  reasoning  quoted  is  applicable 
to  the  facts  here  involved,  perhaps,  with  stronger  force.  In  that 
case  the  only  contingency  mentioned  was  the  payment  of  the  pur- 
chase price;  while  in  the  case  at  bar  there  is  the  other  condition  of 
occupancy  involved.  The  rights  of  a  purchaser  of  school  land  prior 
to  the  completion  of  the  three  years  occupancy  are  no  better  than 
those  of  a  preemptor.  He  holds  possession  under  a  contract  which 
contemplates  title  only  upon  the  performance  by  him  of  certain  con- 
ditions independent  of  the  payment  of  the  purchase  money.  (Besson 
V.  Richards,  24  Texas  Civ.  App.,  24.)  The  right  thus  held  is  not 
subject  to  seizure  and  sale  under  any  judicial  proceedings.  (Williams 
V.  Finley,  99  Texas,  468;  Martin  v.  Bryson,  31  Texas  Civ.  App.,  98; 
Gaston  v.  Marengo  Imp.  Co.,  139  Ala.,  465,  36  So.,  738.) 
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In  the  case  of  Williams. v.  Finley  the  Supreme  Court  said:  "The 
State  sells  the  land  partly  because  of  the  qualification  and  status 
of  the  purchaser  as .  an  actual  settler.  Because  of  this  it  asserts 
its  right  to  sell,  and  his  to  buy,  under  such  arrangements  as  that 
stated.  To  carry  out  the  policy  of  the  law  the  State  has  the  right 
to  insist  upon  the  maintenance  of  its  contract  and  of  the  relation 
created  by  it.  A  judgment  such  as  that  rendered  below  would  tend 
to  the  destruction  of  both.  By  selling  out  the  settler's  title  at  judicial 
sale,  and  putting  the  purchaser  thereat  in  possession,  it  would  de- 
stroy the  occupancy  of  the  settler — ^the  condition  on  the  maintenance 
of  which  the  title  depends — ^and  could  not  at  the  same  time  require 
the  purchaser  at  the  judicial  sale  to  perform  it.  If  it  be  said  that 
only  by  performance  could  he  obtein  the  benefit  of  the  purchase 
from  the  State,  the  answer  is  twofold:  (1)  there  is  no  provision  for 
the  substitution  of  such  a  purchaser  for  the  original  one;  and  (2) 
performance  would  at  best  be  optional  with  him,  and  the  rights  in- 
tended to  be  secured  by  the  law  to  the  Stete  would  be  dependent 
on  his  will.  Many  persons  who  might  bid  at  such  sales  would  be 
whoUy  disqualified  under  the  law  to  hold  these  lands  as  purchasers." 

The  absence  of  the  right  of  foreclosure  of  a  noncontract  lien  by 
a  judicial  sale  is  striking  evidence  of  the  entire  absence  of  lien  which 
must  depend  upon  such  foreclosure  for  its  enforcement.  The  law 
does  not  give  a  lien  which  can  ,not  be  enforced  at  any  time  after 
the  obligation  becomes  due,  subject  to  such  other  rights  as  may  be 
superior  thereto.  The  refusal  to  permit  a  judicial  foreclosure  and 
sale  of  the  land  in  such  cases  as  the  one  now  under  consideration, 
is  based  upon  the  personal  conditions  imposed  by  law  and  the  rela- 
tions established  between  the  parties  by  the  terms  of  the  contract. 
The  policy  of  the  Stete  in  the  disposition  of  ite  school  lands  is  to 
sell  to  those  only  who  will  actually  settle  upon  and  occupy  them  as 
homes.  In  the  case  before  us  it  is  not  claimed  that  Tomlinson 
acquired  from  the  State  the  legal  title  to  the  land,  but  that  he  was 
vested,  by  virtue  of  his  contract  of  purchase,  with  an  equity  that 
became  subject  to  the  judgment  lien  while  he  was  in  possession  of 
the  lands.  In  order  for  this  equity  to  attain  the  dignity  of  "real 
estete,''  as  used  in  the  statute,  it  must  amount  to  a  freehold  interest. 
A  freehold  is  an  estate  for  life,  or  in  fee  simple.  (1  Washbume 
Real  Prop.,  41,  42.)  That  no  mere  life  estate  was  contemplated  in 
the  contract  with  the  State  is  made  evident  from  the  legal  require- 
mente  as  to  the  conveyance  that  shall  be  made  upon  the  ultimate 
compliance  by  the  purchaser  with  the  conditions  of  the  sale.  The 
law  provides  for  a  fee  simple  conveyance  in  such  an  event;  hence, 
it  follows  that  whatever  fee,  if  any,  became  vested  in  Tomlinson  by 
virtue  of  his  contract  of  purchase  from  the  State  was  a  fee  simple, 
subject  only  to  the  prior  right  of  the  State  to  enforce  the  conditions 
imposed  by  the  terms  of  the  contract.  One  of  the  essential  qualities 
of  a  fee  simple  estate  is  that  it  is  one  of  inheritance,  one  which 
passes,  upon  the  death  of  the  ancestor,  to  all  the  heirs  generally,  and 
not  to  a  particular  heir  or  set  of  heirs.  (11  Am.  &  Eng.  Ency. 
law,  366;  16  Cyc,  602;  Black's  Law  Diet.,  520.)  Had  Tomlinson 
Vol,  XLIX.  Civil— 11, 
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died  while  in  possession  of  the  land,  and  before  he  had  completed 
the  three  years  of  occupancy,  the  interest  which  he  at  that  time 
owned  would  not  have  passed  to  his  heirs  generally,  but  would  have 
been  forfeited  to  the  State,  unless  some  particular  heirs,  not  dis- 
qualified under  the  law,  should  enter  into  a  new  obligation  with 
the  State  to  carry  out  the  terms  of  the  purchase  and  continue  to 
reside  on  the  land.  In  order  to  avail  themselves  of  the  occupancy 
and  payments  made  by  Tomlinson,  such  heirs  must  make  the  afS- 
davit  required  by  law  and  enter  into  the  obligation  to  pay  the  re- 
mainder of  the  purchase  price;  and  by  virtue  of  this  contract  and 
the  terms  bf  the  statute,  and  not  by  right  of  inheritance  from  Tom- 
linson, is  the  right  acquired  to  obtain  a  patent  to  the  land.  Again, 
it  is  only  by  virtue  of  the  permission  of  the  statute  that  the  pur- 
chaser of  school  lands  may  ^sign  his  interest  to  another.  A  free- 
hold estate  is  assignable  by  virtue  of  the  rights  acquired  under  the 
conveyance,  resulting  from  the  nature  of  the  estate,  and  does  not 
rest  upon  permission  from  the  grantor  given  independently. 

After  the  completion  of  the  three  years  of  occupancy  the  rights 
of  the  purchaser  of  school  land  become  much  enlarged  by  his  having 
complied  with  the  conditions  of  the  sale,  other  than  the  payment 
of  the  price,  imposed  by  law.  He,  or  his  vendee,  can  then  pay  the 
entire  balance  due  the  State  and  secure  a  fee  simple  title  to  the 
land.  Until  then  he  has  nothing  more  than  a  chattel  interest,  *and 
consequently  not  such  an  estate  as  becomes  subject  to  a  judgment  lien. 

Appellant  cites  us  to  the  case  of  Harwell  v.  Harbison,  43  Texas 
Civ.  App.,  343,  decided  by  the  Court  of  Civil  Appeals  of  the  Second 
District.  It  was  there  held  that  there  was  no  reason  in  law  why  a 
purchaser  of  school  lands  should  not  be  permitted  to  mortgage  the 
lands  before,  as  well  as  after,  he  had  completed  the  three  years  of 
occupancy.  It  is  said  that  if  the  mortgagee  is  willing  to  wait  till 
the  requisite  occupancy  is  completed,  before  foreclosing  Ids  mort- 
gage, and  to  take  the  chances  of  the  mortgagor  complying  with  the 
conditions  of  the  sale,  no  one  else  ought  to  complain.  Admitting 
the  correctness  of  that  ruling  as  applied  to  the  facts  of  the  case 
then  before  the  court,  it  is  far  from  being  a  precedent  for  the  de- 
termination of  this.  Parties  may  enter  into  such  contracts  as  they 
may  see  fit,  when  not  in  violation  of  some  established  rules  of  law, 
and  may  create  such  rights,  or  liens,  as  they  see  proper,  which  may 
depend  for  their  enforcement  upon  conditions  other  than  the  ma- 
turity and  nonpayment  of  the  debt  sought  to  be  secured.  As  a  general 
rule,  any  species  of  property  which  may  be  sold,  or  conveyed,  may 
also,  in  the  absence  of  some  legal  inhibition,  be  mortgaged  or  con- 
veyed in  trust,  to  secure  a  debt.  ■  Many  interests  in  presenti,  or  in 
expectancy,  may  be  the  subject  of  conveyances  which  could  not  be 
seized  under  any  legal  process,  or  subjected  to  a  judicial  sale.  A 
crop  may  be  mortgaged  before  it  is  planted,  but  it  is  not  then  sub- 
ject to  be  seized  under  execution,  nor  would  the  lien  then  created, 
if  done  in  good  faith  to  secure  a  contemporaneous  debt,  be  consid- 
ered in  fraud  of  prior  existing  creditors  of  the  mortgagor.  The  right 
of  foreclosure  in  such  cases  would  be  postponed  till  such  time  as 
the   crops   assumed   the    form   of   tangible   personal   property.      The 
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grounds  upon  which  a  mortgage  will  be  sustained  when  given  upon 
property  not  then  in  existence,  or  property  in  existence  not  then 
owned  but  afterward  acquired  by  the  mortgagor,  are  upon  the  prin- 
ciples of  equity  and  estoppel.  (1  Jones  on  Mort.,  sees.  151,  152.) 
If  there  is  a  potential  right  existing  in  one  to  acquire  certain  articles, 
or  species,  of  property,  a  valid  mortgage  may  be  given  in  advance 
of  the  acquisition.  (Richardson  v.  Washington,  88  Texas,  344.) 
One  who  buys  the  right  of  the  niortgagor  with  actual  knowledge 
of  the  lien  given  by  him,  is  estopped  equally  with  the  original 
mortgagor  to  assert  that  the  lien  is  not  binding  upon  the  property, 
although  the  properly  upon  which  the  lien  is  given  was  not  in 
existence  at  the  time  the  mortgage  was  executed.  A  prospective  heir 
may  sell  or  mortgage  his  expectancy  in  the  estate  of  his  ancestor 
during  the  latter^s  lifetime.  (Hale  v.  Holland,  90  Texas,  427; 
Bryan  v.  Sturgis  Nat.  Bank,  40  Texas  Civ.  App.,  -307.)  But  this 
expectancy,  even  though  it  be  based  upon  the  real  estate  of  the 
ancestor,  could  not  be  subjected  to  a  judgment  lien  against  the 
heir  till  the  title  actually  vested.  If  the  heir  should  sell  the  ex- 
pectancy before  descent  cast  the  holder  of  a  judgment  lien  could 
not  then  subject  the  property  in  the  hands  of  the  purchaser  to  the 
satisfaction  of  his  debt.  (Hale  v.  Holland,  supra.)  In  the  case  of 
Harwell  v.  Harbison,  supra,  the  vendee  of  the  purchaser  took  the 
land  with  the  knowledge  that  a  mortgage  had  been  given  by  his 
vendor.  There  was  at  the  time  of  the  creation  of  the  mortgage  a 
potential  right  in  the  mortgagor  to  acquire  the  property  by  com- 
plying with  the  terms  of  his  purchase.  By  reason  of  that  fact  he 
could  create  a  valid  lien  upon  it  to  be  subject  to  foreclosure  when 
his  title  became  perfect.  His  vendee,  having  actual  knowledge  of 
the  existence  of  this  lien,  was  in  no  attitude  to  deny  its  validity, 
or  its  superiority  over  his  title. 

By  disposing  of  the  lands  involved  in  this  suit,  before  he  acquired 
a  freehold  interest,  Tomlinson  effectually  prevented  the  lien  of  the 
appellant  from  attaching.  If  it  did  not  attach  in  his  hands  it  could 
not  afterward  do  so  while  in  the  hands  of  a  stranger  to  the  judg- 
ment. When  the  appellee  purchased  from  Tomlinson  he  took*  the 
lands  unincumbered  by  the  lien.  There  being  no  error,  the  judg- 
ment of  the  District  Court  is  affirmed. 

Affirmed. 


Sophia  Lee  Lacour  v.  L.  W.  Levy  &  Co. 

Decided  February  8,  1908. 

Homestead — ^ITses— -EvideBce. 

The  mere  fact  that  a  lot  in  a  city  may  be  occasionally  used  for  a  family 
purpose,  such  as  to  grow  vegetables,  shelter  live  stock,  or  furnish  water,  is 
not  enough  to  impress  it  with  the  homestead  character.  The  principal  use  to 
which  the  lot  is  subjected  must  be  looked  to,  and  where  such  use  is  merely  to 
bring  in  an  income,  and  the  family  use  is  secondary  and  subordinate,  the 
property  cannot  be  deemed  a  part  of  the  homestead.  But  where  the  conditions 
are  reversed,  and  the  principal  use  is  by  and  for  the  family,  a  partial  and 
occasional    use   for  other  purposes  will  not  affect  the  homestead  character. 
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Appeal  from  the  District  Court  of  Liberty  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

J.  F.  Dabney,  for  appellant. 

Stevens  &  Pickett  and  James  B.  &  Charles  J.  Stubbs,  for  appel- 
lees.— The  property  in  controversy  never  having  been  used  as  a 
home  or  for  purposes  incidental  to  a  home,  was  not  exempt  under 
claim  of  wife  as  against  a  lien  fixed  on  said  land  by  husband.  Levy 
&  Co.  V.  Lacour,  43  Texas  Civ.  App.,  191;  Wynne  v.  Hudson,  66 
Texas,  1;  Martin  Clo.  Co.  v.  Henly,  83  Texas,  594;  Rogers  v.  Rag- 
land,  42  Texas,  422;  Equitable  Mortgage  Co.  v.  Norton,  71  Texas, 
687;  Keith  v.  Hyndman,  57  Texas,  431;  Evans  v.  Womack,  48  Texas, 
230;  Achilles  v.  Willis  &  Bro.,  81  Texas,  170;  Iken  &  Co.  v.  Olenick, 
42  Texas,  195;  Allen  v.  Whitaker,  18  S.  W.  Rep.,  161;  George  v. 
Ryon,  61  S.  W.  Rep.,  138;  Peregoy  v.  Kottwitz,  54  Texas,  497; 
Andrews  v.  Hagadon,  54  Texas,  571;  Heatherly  v.  Little,  21  Texas 
Civ.  App.,  665;  Haswell  v.  Forbes,  8  Texas  Civ.  App.,  86.    • 

REESE,  Associate  Justice. — ^This  is  a  second  appeal  of  this  case. 
The  former  appeal  was  from  a  judgment  for  appellant,  plaintiff 
below,  which  was  by  this  court  reversed  and  the  cause  remanded. 
(43  Texas  Civ.  App.,  191;  94  S.  W.  Rep.,  380.)  Upon  this  trial  be- 
fore the  court  judgment  was  rendered  for  defendants,  from  which 
the  plaintiff  below  appeals. 

As  in  the  former  appeal,  the  sole  question  for  disposition  is 
whether  at.  the  time  of  the  execution  of  the  deed  of  trust  by  J.  V. 
Lacour  to  L.  W.  Levy  &  Co.,  upon  the  premises  in  controversy,  said 
premises  were  a  part  of  the  homestead  of  Lacour  and  wife,  Sophia 
Lacour,  who  sues  herein  as  plaintiff  to  enjoin  their  sale  under  said 
deed  of  trust.  A  plat  of  the  premises  may  be  seen  by  reference 
to  the  opinion  upon  the  former  appeal,  and  the  facts,  except  as  to 
the  use  made  of  the  property  in  dispute,  are  as  stated  in  the  former 
opinion.  From  the  statement  following  the  assignment  of  error  in 
appellant's  brief,  which  not  being  contested  will  be  considered  as 
acquiesced  in  (Rule  41;  94  Texas,  662),  we  deduce  the  following 
facts,  as  to  the  use  of  the  premises  in  connection  with  the  home. 

Lacour  bought  the  land  in  dispute  in  1887  and  fenced  it  in  1892. 
He  was  at  that  time  living  and  has  continued  to  live  upon  block 
104,  except  for  a  short  time  during  which  he  and  his  wife  made 
their  home  with  her  mother.  The  land  in  controversy  and  the 
residence  lot  are  both  situated  within  the  corporate  limits  of  the 
town  of  Liberty.  The  lot  in  dispute  contains  twelve  acres,  in  which 
J.  V.  Lacour  owns  one-half  interest,  and  is  separated  from  his  resi- 
dence lot  by  one  street  ten  varas  wide,  a  narrow  block  of  ground 
and  another  street  thirty  varas  wide.  Since  1892  Lacour  has  con- 
tinuously used  the  premises  as  a  pasture  for  his  horses,  cows  and 
calves,  and  has  also  used  it  for  raising  garden  vegetables  and  com, 
and  has  at  times  planted  and  grown  some  cotton,  the  amount  of 
cotton  so  grown  in  proportion  to  the  other  crops  is  not  shown.  All 
of  the  crops  so  grown  on  the  premises  at  all  times  have  been  used 
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for  home  consumption  by  the  family,  none  of  it  having  ever  been 
sold,  except  the  cotton.  For  one  year  during  this  time  the  premises 
were  let  to  a  tenant,  who  worked  the  land  on  shares,  planting  such 
crops  as  Lacour  directed,  the  share  of  the  landlord,  except  the  cotton, 
being  consumed  by  the  family  and  consisting  of  the  same  kind  of 
crops,  com,  vegetables,  etc.,  as  were  grown  by  Lacour,  and  after  the 
props  were  gathered  in  the  fall  the  premises  were  used  by  Lacour 
as  a  pasture  for  his  horses  and  cows.  One  year  the  land  was  rented 
for  money  rent.  Part  of  the  time,  in  addition  to  the  use  of  the 
premises  as  a  pasture  for  his  saddle  horses  and  milch  cows  and 
calves,  Lacour  kept  cattle  which  he  was  buying  to  sell,  but  when 
such  cattle  were  kept  there,  there  were  always  also  kept  his  domestic 
animals,  such  as  milch  cows,  calves  and  horses. 

It  was  held  upon  the  former  appeal  that  the  evidence  did  not 
show  sufiBciently  that  the  principal  use  of  the  property  was  in  con- 
nection with  the  home  and  for  the  comfort  and  convenience  of  the 
family,  citing  Heatherly  v.  Little,  21  Texas  Civ.  App.,  664,  and 
Blum  V.  Rogers,  78  Texas,  530.  In  the  Heatherly  case  the  judgment 
was  reversed  for  error  in  a  charge  which  authorized  the  jury  to  find 
that  the  property  was  homestead,  if  the  mses  to  which  it  was  put 
in  connection  with  the  home,  were  only  casual,  which  was  held  to 
be  error.  In  Blum  v.  Sogers  the  facts  are  altogether  different  from 
what  we  find  them  to  be  in  the  present  case.  The  principal  use  to 
which  the  property  was  put  was  to  be  rented  to  tenants  for  the 
purpose  of  producing  an  income,  the  only  use  in  fact,  in  connection 
with,  or  for  the  convenience  of  the  home,  being  the  occasional  use 
of  a  cistern  on  the  premises  claimed  to  be  a  part  of  the  homestead, 
to  get  drinking  water,  and  an  occasional  use  of  a  small  part  of  it 
for  growing  vegetables.  The  court  says:  *^The  mere  fact  that  por- 
tions of  the  land  may  be  occasionally  used  for  a  family  purpose,  such 
as  to  grow  vegetables,  to  shelter  live  stock,  or  to  furnish  water,  is 
not  enough  to  shield  it  from  sale  under  execution.  The  principal 
use  to  which  they  are  subjected  must  be  looked  to,  and  where,  as 
evidently  appears  in  this  case,  the  main  purpose  to  which  the  prop- 
erty is  devoted  is  to  bring  in  an  income,  and  the  family  use  is  not 
only  secondary  and  subordinate,  but  of  trivial  importance,  the  prop- 
erty should  no  longer  be  deemed  a  part  of  the  homestead." 

We  can  not  distinguish  the  present  case  from  Axer  v.  Bassett 
(63  Texas,  548),  and  Anderson  v.  Sessions  (93  Texas,  279),  unless 
such  a  distinction  is  authorized  upon  the  ground  of  the  size  of  the 
piece  of  ground  in  controversy,  or  upon  the  fact  of  the  occasional 
planting  of  an  indefinite  portion  of  it  in  cotton,  or  the  occasional 
use  of  it  to  put  cattle  not  kept  for  domestic  use.  In  the  Axer  case 
the  ground  occupied  by  the  residence  property  was  one  and  a  half 
acres  in  a  city  of  6000  inhabitants,  upon  which  Axer  had  his  dwell- 
ing, garden,  orchard,  stables,  horse  and  cow  lot,  etc.  One  hundred 
yards  away  was.  the  tract  in  question,  consisting  of  two  acres,  upon 
which  he  had  a  pasture  for  his  domestic  animals  and  a  rye  and 
barley  patch.  The  land  was  held  to  be  a  part  of  the  homestead.  In 
Anderson  v.  Sessions,  the  residence  was  upon  a  piece  of  ground 
70x140  feet,  ^^^  ^^^^  yards  away,  in  a  different  part  of  the  town. 
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was  a  tract  of  two  acres^  a  portion  of  which  the  owner  had  planted 
in  an  orchard,  and  upon  which  he  cultivated  every  year  a  garden, 
raising  vegetables  for  the  use  of  his  family.  The  size  of  the  piece 
of  ground  we  do  not  think  is  sufficient  to  distingaish  this  case  from 
those  cited.  There  was,  it  is  true,  a  use  of  the  premises,  or  a 
portion  of  them,  id  est,  for  raising  cotton  and  to  keep  cattle  not 
for  domestic  use,  inconsistent  with  the  homestead  claim,  but  it  is 
clear  that  such  uses  were  partial  and  occasional.  When  cotton  was 
planted  (the  quantity  not  stated)  there  was  also  planted  corn,  and 
garden  crops  exclusively  for  family  use,  all  of  which  were  so  used 
every  year,  and  when  cattle  not  such  as  were  kept  for  domestic 
use  were  kept  on  the  premises,  there  were  also  kept  the  domestic 
animals,  and  the  keeping  of  these  cattle,  not  domestic  animals,  was 
only  occasionally  and  did  not,  to  any  extent,  interfere  with  the 
keeping  of  the  domestic  animals  in  the  pasture.  The  renting  of 
the  premises  for  one  year  for  money  and  the  working  of  the  crops 
thereon  one  year  on  shares,  the  share  of  the  landlord  being  used 
for  home  consumption  (except  the  cotton)  and  the  premises  being 
used,  after  the  crops  were  gathered,  for  pasturage  for  domestic 
animals,  would  not  affect  the  homestead  claim. 

The  facts  are  undisputed,  and  it  only  remains  to  apply  to  them 
the  principles  of  law  in  such  cases.  We  are  of  the  opinion  that 
they  sufficiently  show  that  the  main,  general  and  continuous  uses 
to  which  the  premises  were  put  were  "for  the  purposes  of  the 
home'^  within  the  meaning  and  intent  of  the  Constitution  and  laws. 
Other  uses  indicated  by  the  evidence  were  only  partial  and  occa- 
sional, and  in  no  way  inconsistent  with  the  homestead  claim. 

We  are  of  the  opinion  that  the  court  erred  in  rendering  judgment 
for  appellee,  and  that  this  judgment  should  be  reversed  and  judg- 
ment here  rendered  for  appellant  perpetuating  the  temporary  in- 
junction, and  it  is  so  ordered. 

Reversed  and  rendered. 

Writ  of  error  refused. 


Flora  Weidembyer  v.  Marcus  Reitch. 

Decided  February  8,  1908. 

Street — ^Dedication — ^Evidence. 

In  a  suit  to  enjoin  the  owner  from  closing  an  alleged  street  or  alley  in 
a  city,  evidence  considered,  and  held  insufficient  to  show  a  dedication  of  the 
strip  of  land  in  controversy  as  a  street,  and  also  insufficient  to  support  a  plea 
of  estoppel. 

Appeal  from  the  District  Court  of  Anderson  County.  Tried  below 
before  Hon.  John  J.  Word,  Special  Judge. 

P.  N,  Springer,  for  appellant. — In  order  to  create  an  estoppel  it 
is  absolutely  essential  not  only  that  the  acts  and  representations 
alleged  were  reasonably  calculated  to  deceive  and  mislead  the  party 
claiming  the  estoppel,  but  that  they  did  actually  deceive  and  mislead 
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him  and  cause  him  to  change  his  position  for  the  worse;  and  if 
there  is  no  injury  there  is  no  esto.ppel.  Lewis  v.  Brown,  39  Texas 
Civ.  App.,  139;  Wortham  v.  Thompson,  81  Texas,  350;  Masterson 
V.  Little,  75  Texas,  698;  Burleson  v.  Burleson,  28  Texas,  383;  Scoby 
V.  Sweat t,  28  Texas,  715;  Page  v.  Arnim,  29  Texas,  55. 

Campbell  &  Sewell,  for  appellee. — The  pleadings  and  the  uncon- 
tradicted evidence  entitled  plaintiff  to  the  relief  sought  and  granted 
by  the  court  in  its  judgment.  Walker  v.  Cole,  89  Texas,  327; 
Moore  v.  Brown,  27  Texas  Civ.  App.,  208;  Tripis  v.  Weslow,  18  S. 
W.  Kcp.,  684;  Saunders  v.  Ireland,  27  S.  W.  Rep.,  880;  Minor  v. 
Lumpkin,  29  S.  W.  Rep.,  799;  Missouri,  K.  &  T.  Ry.  Co.  v.  Batsell, 
34  S.  W.  Rep.,  1047;  Galveston  Wharf  Co.  v.  G.,  C.  &  S.  F.  Ry. 
Co.,  81  Texas,  495;  Andrews  v.  Key,  77  Texas,  35;  Evans-Snider- 
Buell  Co.  V.  First  National  Bank,  39  S.  W.  Rep.,  213. 

Where  the  owner  of  land  exhibits  and  records  a  map  on  which 
an  alley  is  defined,  and  lots  are  sold  in  accordance  with  said  plat  or 
map,  such  acts  operate  as  an  immediate  dedication  of  such  alley,  and 
the  owner  of  the  fee  thereto  loses  all  rights  therein,  except  an  in- 
terest in  common  with  the  balance  of  the  public.  City  of  Corsicana 
V.  Zorn,  97  Texas,  317;  Oswald  v.  Grenet,  22  Texas,  94;  Preston 
V.  City  of  Navasota,  34  Texas,  687;  Lamar  County  v.  Clements, 
49  Texas,  357;  Wolf  v.  Brass,  72  Texas,  133;  Sanbom  v.  City  of 
Amarillo,  93  S.  W.  Rep.,  473;  Orrick  v.  City  of  Ft.  Worth,  32  S. 
W.  Rep.,  443;  Timon  v.  Whitehead,  58  Texas,  295;  Kalteyer  v. 
Sullivan,  18  Texas  Civ.  App.,  488;  City  of  San  Antonio  v.  Sullivan, 
23  Texas  Civ.  App.,  619;  City  of  Tyler  v.  Boyette,  96  S.  W.  Rep., 
935;  Gilder  v.  City  of  Brenham,  67  Texas,  349. 

i^LEASANTS,  Chief  Justice. — This  suit  was  brought  by  ap- 
pellee to  enjoin  and  restrain  appellant  fronv  closing  up  or  obstruct- 
ing an  opening  or  passageway  between  appellee's  residence  property 
and  adjoining  property  owned  by  appellant  in  the  city  of  Palestine. 
The  cause  was  tried  in  the  court  below  without  a  jury  and  resulted 
in  a  judgment  in  favor  of  plaintiff  granting  the  relief  prayed  for  in 
the  petition.  There  is  no  statement  of  facts  in  the  record  and  we 
deduce  the  following  conclusions  of  fact  from  the  findings  of  fact 
filed  by  the  trial  court: 

Appellant  is  the  surviving  wife  of  F.  A.  Weidemeyer,  deceased, 
and  as  such  survivor  is  in  possession  and  control  of  the  property 
belonging  to  the  community  estate  of  herself  and  said  husband. 

On  the  12th  day  of  August,  1879,  J.  G.  Goldwaith  and  wife  con- 
veyed to  F.  A.  Weidemeyer,  who  was  then  the  husband  of  appellant, 
a  tract  of  2^/^  acres  of  land  on  the  Jacob  Snively  survey  in  the  city 
of  Palestine.  The  field  notes  in  this  deed  describe  the  land  by  giving 
its  outer  boundaries  and  show  that  it  was  then  in  a  solid  body 
and  had  not  been  subdivided  into  lots  or  blocks.  On  March  9,  1880, 
Weidemeyer  and  wife  conveyed  a  portion  of  this  land  to  W.  W.  Mc- 
Clanahan,  describing  the  portion  so  conveyed  as  follows:  "That 
tract  or  parcel  of  land  lying  and  being  situate  in  the  city  of  Pales- 
tine and  described  as  follows,  viz.:     Lot  3  in  the  Willis  block,  said 
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lot  fronting  50  feet  on  John  Street  and  running  back,  south  line 
150  feet,  and  north  line  164  feet,  more  or  less.  East  line  50  feet 
with  east  boundary  line  of  the  Willis  block.'^  At  the  time  this  con- 
veyance was  made  the  two  and  a  half  acre  tract  had  not  been  sub- 
divided and  no  map  or  plat  thereof  had  been  made.  Soon  after 
McClanahan  purchased  he  built  a  home  on  his  property  and  inclosed 
it  by  a  fence  which  he  built  on  the  line  of  his  lot  as  described  in 
his  deed.  In  July  or  August,  1880,  after  McClanahan  had  improved 
his  property  and  established  his  home  thereon,  Weidemeyer  built  a 
house  on  that  portion  of  the  two  and  a  half  acre  tract  south  of 
and  adjoining  the  lot  sold  to  McClanahan  and  lived  there  with  his 
family  until  some  time  in  1890.  At  the  time  McClanahan  pur- 
chased, the  whole  of  the  south  end  of  the  two  and  a  half  acre  tract, 
including  his  property  and  that  afterwards  occupied  by  Weidemeyer 
as  a  homestead,  was  embraced  in  one  enclosure.  When  Weidemeyer 
built  his  home  he  left  an  opening  ten  feet  wide  along  the  north  side 
of  his  lot  and  adjoining  McClanahan's  property.  This  open  space 
extended  the  entire  length  of  the  lots,  but  was  closed  at  the  back 
end  and  was  left  by  Weidemeyer  for  his  convenience  in  getting  into 
the  rear  of  his  premises.  When  this  open  space  was  left  by  Weide- 
meyer he  told  McClanahan  that  if  he  would  make  a  bow  in  his  south 
fence  at  the  rear  end  of  the  opening  he,  Weidemeyer,  would  make 
a  like  bow  in  his  north  fence,  and  in  this  way  the  passageway  would 
be  more  useful  to  both  of  them,  as  wagons  could  then  drive  in  and 
turn  around  without  having  to  go  into  either  his  or  McClanalian's 
back  yard,  and  that  if  he,  McClanahan,  would  do  this  he,  Weidemeyer, 
would  not  close  up  the  opening  as  long  as  they  both  lived  there  as 
neighbors.  In  March,  1881,  F.  A.  Weidemeyer  caused  a  map  to 
be  made  of  the  two  and  a  half  acre  tract,  showing  its  subdivision 
into  lots  and  blocks.  This  map,  which  was  recorded  in  the  de6d 
records  of  Anderson  County,  shows  the  McClanahan  and  Weidemeyer 
property  with  the  open  space  between  them.  That  portion  of  the 
property  north  of  the  McClanahan  property  was  subdivided  into 
some  ten  or  twelve  lots  and  has  a  street  and  an  alley  running  through 
it  upon  which  the  several  lots  abut.  After  the  record  of  this  map 
a  number  of  these  lots  were  sold  by  Weidemeyer  and  wife  by  their 
map  number  and  in  the  deeds  conveying  some  of  said  lots  the  map 
is  referred  to  for  description.  None  of  these  lots,  however,  are  con- 
tiguous to  the  open  space  in  controversy  and  that  space  is  not  desig- 
nated on  the  map  as  an  alley  and  is  not  referred  to  in  any  of  the 
deeds.  McClanahan  and  wife  sold  their  property  to  Mrs.  L.  A.  Huff 
in  1898,  and  Mrs.  Hulff  sold  to  Mrs.  H.  A.  Spain  in  1899.  In  1903  Mrs. 
Spain  sold  to  appellee.  In  each  of  these  deeds  the  property  is 
described  as  lot  3  in  the  Weidemeyer  Addition  to  Palestine,  and 
the  deed  from  Weidemeyer  to  McClanahan  is  also  referred  to  for 
further   description. 

The  Weidemeyers  moved  from  their  place  adjoining  McClanahan's 
some  years  ago  and  it  has  since  been  occupied  by  tenants.  After 
Mrs.  HuflE  bought  the  McClanahan  property,  which  was  subsequent 
to  the  removal  of  the  Weidemeyers,  she  reconstructed  her  fence  along 
the  south  line  of  her  property.     As  thus  reconstructed  the  fence  was 


1908.']  Jackson  v.   Tonahill.  169 

straight^  the  curve  at  the  back  end  of  the  open  space^  which  Mc- 
Clanahan  had  maintained  under  his  agreement  with  Weidemeyer, 
being  eliminated.  With  this  exception  the  open  space  between  the 
two  places  remained  just  as  it  had  been  since  Weidemeyer  left  it 
there  when  he  improved  his  property,  until  some  time  in  1905.  In 
that  year  the  fence  built  by  Weidemeyer  on  the  south  line  of  this 
opening  became  so  out  of  repair  as  to  be  worthless  and  to  avoid  the 
necessity  of  building  a  new  fence  appellant  placed  double  gates  across 
the  east  end  of  the  opening.  These  gates  are  not  kept  locked  and 
appellee  has  been  allowed  to  continue  to  use  the  passageway  when- 
ever he  wished. 

It  is  not  shown  that  appellee  had  any  knowledge  of  the  original 
agreement  between  Weidemeyer  and  McClanahan  in  regard  to  their 
joint  use  of  this  open  space,  nor  is  there  any  finding  by  the  trial 
court  that  appellee  saw  the  property  on  the  map  before  his  purchase. 

The  city  of  Palestine  was  an  incorporated  town  at  the  time  Weide- 
meyer recorded  the  map  before  mentioned  and  has  been  incorporated 
ever  since  that  time. 

We  do  not  think  these  facts  sustain  the  judgment  of  the  court 
below.  There  was  no  intention  on  the  part  of  Weidemeyer  to  dedi- 
cate the  strip  of  land  in  question  to  public  use,  and  the  mere  fact 
that  it  was  shown  on  the  map  recorded  by  him  would  not  have  the 
effect  of  such  dedication.  It  is  not  designated  on  said  map  as  an 
alley,  and  as  shown  thereon  it  is  closed  at  the  back  end  and  there 
is  nothing  appearing  upon  the  face  of  the  map  indicating  that  such 
space  was  dedicated  to  public  use.  No  other  person  owning  lots  in 
the  Weidemeyer  Addition  could  havie  any  possible  interest  in  keeping 
said  space  open  other  than  McClanahan  or  those  who  purchased 
his  property.  It  is  clear  that  as  between  McClanahan  and  appellant 
the  former  only  had  a  permissive  use  of  the  property  so  long  as 
Weidemeyer  and  he  lived  there  as  neighbors,  and  his  vendees  have 
acquired  no  higher  right  therein.  We  do  not  think  the  facts  raise 
the  issue  of  estoppel.  Such  being  our  conclusion  from  the  undis- 
puted facts,  it  follows  that  the  judgment  of  the  court  below  should 
be  reversed  and  judgment  here  rendered  for  appellant,  and  it  has 
been  so  ordered. 

Reversed  and  rendered. 

Writ  of  error  refused. 


Sam  Q.  Jackson  et  al.  v.  Fannie  B.  Tonahill  bt  al. 

Decided  February  8,  1908. 

1. — Appeal — AnigBmtBt  of  Errdr — ^Bule  81. 

An  assignment  of  error  based  upon  the  admission  of  evidence,  followed 
by  a  statement  which  fails  to  show  what  objection  was  made  to  the  intro- 
duction of  the  evidence,  or  what  ruling  was  made  by  the  court  upon  such  ob- 
jection, and  which  does  not  refer  to  any  bill  of  exception  or  page  of  the  record 
from  which  the  appellate  court  might  ascertain  what  the  objection  and  the 
ruling  were,  will  not  be  considered  on  appeal. 

2. — ^Defective  Deed— Batiiloatlon. 

Where  a  married  woman  and  her  husband  sell  and  attempt  to  convey  a 
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tract  of  land,  receiving  from  the  vendee  a  valuable  consideration,  and  subse- 
quently a  third  party  claiming  the  same  land  obtains  from  the  vendors  for 
only  a  nominal  consideration,  a  quit  claim  deed  to  himself  upon  the  under- 
standing that  the  last  deed  was  executed  for  the  purpose  of  correcting  the 
defects  in  the  first  deed,  the  grantee  in  the  quit  claim  deed  will  be  held  a 
trustee  of  the  legal  title  for  the  benefit  of  the  grantee  in  the  first  deed  who 
paid  the  only  valuable  consideration  and  was  therefore  the  equitable  owner. 

Appeal  from  the  District  Court  of  Anderson  County.  Tried  below 
before  Hon.  John  J.  Word,  Special  Judge. 

Oregg  £  Brown,  for  appellants.. — The  court  erred  in  that  portion 
of  his  third  finding  of  fact,  wherein  he  found  as  a  fact  that  Mary 
L.  Hooker  on  February  14,  1872,  with  her  husband  and  Geo.  Holmes,  "| 

signed  and  delivered  to  Emsley  Garner  a  deed  to  the  1091/^  acres  of 
the  D.  Parker  survey  and  191  acres  of  the  J.  Jordan.  The  deed 
was  an  absolute  nullity  insofar  as  it  purported  to  be  a  conveyance 
of  Mrs.  Hooker^s  land,  was  not  evidence  of  any  act  of  hers.  No 
witness  testified  that  she  signed  the  deed,  therefore  the  court  was 
without  evidence  to  support  such  finding.  Article  635,  Bevised 
Statutes;  Berry  v.  Donley,  26  Texas,  737;  Looney  v.  Adamson,  48 
Texas,  621;  McDaniel  v.  Garrett,  31  S.  W.  Bep.,  721;  Hampshire 
V.  Floyd,  39  Texas,  106;  Whetstone  v.  Coffey,  48  Texas,  278;  Lang- 
ton  V.  Marshall,  59  Texas,  299;  Hill  v.  Spear,  48  Texas,  585;  Bhine 
V.  Hodge,  1  Texas  Civ.  App.,  368;  Blogge  v.  Moore,  23  S.  W.  Bep., 
472. 

The  deed  purporting  to  be  a  conveyance  from  Geo.  L.  Holmes 
and  Mary  M.  Hooker  and  Jno.  M.  Hooker  was  properly  executed 
as  to  Geo.  L.  Holmes  and  conveyed  his  entire  interest  in  the  two 
tracts  of  land,  which  made  the  grantee  therein,  Emsley  Gamer,  joint 
tenant  with  Mrs.  Mary  L.  Hooker,  and  Emsley  Garner  during  his 
life  conveyed  to  his  son  J.  P.  Garner  161  2-10  acres  by  metes  and 
bounds,  which  was  more  than  one-half  of  the  two  tracts  of  land 
belonging  jointly  to  him  and  Mrs.  Hooker,  which  leaves  the  re- 
mainder of  the  land  the  property  of  Mrs.  Hooker.  McAlister  ▼. 
Farley,  39  Texas,  660;  Peak  v.  Swindle,  68  Texas,  253. 

The  deed  from  Geo.  L.  Holmes  et  al.  to  Emsley  Gamer  insofar 
as  it  purports  to  convey  Mrs.  Hooker's  land  is  an  absolute  nullity 
and  is  not  subject  to  ratification.  A  married  woman  may  convey 
her  separate  real  estate  in  consideration  of  money  received  when  a 
prior  attempt  was  made  to  sell  the  property,  or  without  a  valuable 
consideration  at  all,  but  in  so  doing  she  is  not  ratifying  the  void 
attempt  but  conveys  the  title  at  the  time  of  executing  the  valid 
deed,  and  whether  the  grantee  in  the  valid  deed  be  in  privity  or 
not  with  the  grantee  in  the  void  transaction,  he  gets  the  title,  and 
the  grantee  in  the  void  transaction  can  not  be  heard  to  complain, 
because  he  is  not  deprived  of  any  valuable  right.  Speer  on  Married 
Women,  sec.  42,  page  46;  Speer  on  Married  Women,  sec.  130,  page 
132;  Bobert  v.  Ezell,  11  Texas  Civ.  App.,  176. 

Tho8.  B,  Greenwood,  for  appellees. — Just  as  the  admissions,  as  a 
witness,  of  a  party  to  a  suit,  as  to  the  contents  of  a  writing  may 
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be  Teceived  in  evidence  against  him,  without  accounting  for  the 
absence  of  such  writing,  so  may  the  admissions  of  a  party,  by  his 
agent  or  attorney,  as  a  witness,  be  received,  when  about  a  matter 
clearly  within  the  scope  of  the  authority  of  the  agent  or  attorney 
at  the  date  of  the  occurrence  admitted,  and  at  the  date  of  the  ad- 
mission. The  fact  that  the  admission  is  under  the  sanction  of  an 
oath  adds  to  its  probative  force.  Hoefling  v.  Harableton,  84  Texas, 
519;  Simpson  v.  Edens,  14  Texas  Civ.  App.,  235;  Missouri  P.  Ry. 
Co.  V.  Geman,  84  Texas,  141,  142,  143;  Missouri,  K.  &  T.  Ry. 
Co.  V.  Russell,  88  S.  W.  Rep.,  379;  Texas  &  P.  Telephone  Co.  v. 
Prince,  36  Texas  Civ.  App.,  462. 

While  the  deed  from  Mrs.  Hooker  and  husband  and  her  brother 
did  not  convey  Mrs.  Hooker's  half  interest  upon  its  original  delivery 
for  the  want  of  her  acknowledgment,  yet  it  was  admissible  in  evi- 
dence to  show  the  attempted  sale  to  Emsley  Garner,  and  it  was 
also  admissible  to  show  title,  in  connection  with  the  subsequent  deed 
of  confirmation  to  Jackson;  and  especially  was  this  the  case  in  view 
of  the  fact  that  the  deed  was  an  ancient  instrument  and  had  been 
recorded  more  than  thirty  years.  Besides,  the  undisputed  evidence 
showed  the  execution  of  the  deed  by  Mrs.  Hooker  and  husband. 
Fordtran  v.  Perry,  60  S.  W.  Rep.,  1000  to  1002;  Williamson  v. 
Work,  77  S.  W.  Rep.,  266,  268;  Logan's  Heirs  v.  Logan,  31  Texas 
Civ.  App.,  295;  Scales  v.  Johnson,  41  S!  W.  Rep.,  829. 

Since  the  appellant  Sam  G.  Jackson  obtained  the  legal  title  to 
an  undivided  half  interest  in  the  land  in  controversy  through  mis- 
representation, which  renders  it  imconscientious  for  him  to  retain 
and  enjoy  the  beneficial  interest,  equity  impresses  a  constructive 
trust  on  the  property  thus  acquired,  in  favor  of  appellees,  who  are 
truly  and  equitably  entitled  to  same.  Schnieder  v.  Sellers,  98  Texas, 
380,  390;  Hendrix  v.  Nunn,  46  Texas,  141. 

Since  the  deed  to  Jackson  was  made  for  the  specific  purpose  of 
perfecting  the  title,  which  Mrs.  Hooker  formerly  attempted  to 
convey,  it  was  made  in  the  interest  of  appellees,  insofar  as  the  land 
in  controversy  is  concerned,  and  hence  Jackson  holds  the  legal  title 
in  trust  for  appellees.  DiflRe  v.  Thompson,  90  S.  W.  Rep.,  196; 
Hawkins  v.  Willard,  38  S.  W.  Rep.,  365,  366;  Finch  v.  Trent,  3 
Texas  Civ.  App.,  668;  Allen  v.  Allen,  105  S.  W.  Rep.,  54. 

It  was  not  necessary  to  create  a  resulting  trust  in  favor  of  appel- 
lees, superior  to  any  legal  title  in  Jackson,  that  there  should  have 
been  any  agreement  in  their  behalf.  For,  the  resulting  T:rust  was 
not  the  result  of  contract  at  all.  It  arose  by  implication  of  law  at 
the  very  moment  of  the  acquisition  of  Mrs.  Hooker's  title  to  the 
land  in  controversy,  because  appellees  stood,  as  to  that  land,  in  the 
place  and  stead  of  the  estate  of  Emsley  Garner,  and  the  only  and 
actual  consideration  for  the  conveyance  of  Mrs.  Hooker's  title  was 
the  twelve  hundred  dollars  theretofore  received  by  her  and  her 
brother  from  Emsley  Gamer.  And  this  was  so,  though  Jackson, 
as  the  nominal  vendee,  purposed  and  intended  to  deprive  these 
appellees  of  all  beneficial  interest  in  the  property.  Matador  Land 
&  Cattle  Company  v.  Cooper,  87  S.  W.  Rep.,  237;  Kempner  v. 
Rosenthal,  81  Texas,  13;  Baylor  v.  Hopf,  81  Texas,  637;  Haywood 
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V.  Scarborough,  102  S.  W.  Rep.,  469,  471;  Storer  v.  Lane,  1  Texas 
Civ.  App.,  250;  Mayes  v.  Manning,  73  Texas,  46;  Eider  v.  First 
Nat.  Bank,  91  Texas,  423,  424. 

The  deed  from  Mary  L.  Hooker  to  Emsley  Gamer  took  effect  as 
to  her  interest  as  soon  as  she  executed,  in  conformity  to  law,  another 
deed  intended  by  her  to  have  that  very  effect.  Scales  v.  Johnson, 
41  S.  W.  Bep.,  829;  Halbert  v.  Hendrix,  26  S.  W.  Bep.,  911. 

PLEASANTS,  Chief  Justice. — This  is  an  action  of  trespass  to 
try  title  brought  by  appellees  against  appellants.  The  land  in  con- 
troversy is  a  part  of  a  tract  of  IO914  acres  on  the  Dickerson  Parker 
survey  in  Anderson  County.  The  case  was  tried  in  the  court  below 
without  a  jury  and  judgment  rendered  in  favor  of  plaintiffs.  The 
following  are  the  findings  of  fact  and  conclusions  of  law  filed  by 
the  trial  court: 

Findings  of  Fact. — 'Tirst.  On  January  29,  1869,  John  Holmes 
was  the  owner  of  109i/^  acres  of  the  Dickerson  Parker  survey,  which 
includes  the  land  sued  for,  being  a  tract  of  land  of  about  15  or  20 
acres,  and  also  of  191  acred  adjacent  land  upon  the  Joseph  Jordan 
league,  both  tracts  treated  as  one  farm. 

"Second.  On  January  29,.  1869,  John  Holmes  conveyed  both  said 
109^  and  191  acre  tracts  of  land  in  one  deed  to  his  son,  Oeo.  L. 
Holmes,  and  his  daughter,  Mary  L.  Hooker,  wife  of  John  Hooker, 
share  and  share  alike,  in  consideration  of  love  and   affection. 

"Third.  On  February  14,  1872,  Geo.  L.  Holmes,  M.  L.  Hooker, 
and  her  husband,  Jno.  M.  Hooker,  signed  and  delivered  a  deed  to 
Emsley  Garner,  for  the  recited  consideration  of  Twelve  Hundred 
Dollars  cash  in  gold,  to  the  109%  acres  of  the  Dickerson  Parker 
survey  and  to  the  191  acres  of  the  Joseph  Jordan  survey.  This 
deed  was  signed  by  Geo.  L.  Holmes,  Mary  L.  Hooker,  and  John  M. 
Hooker,  and  was  also  signed  by  Wm.  Holmes  and  J.  P.  Gamer 
as  attesting  witnesses.  On  February  14,  1872,  the  deed  was  properly 
proven  up  for  registration  by  the  attesting  witness,  J.  P.  Gamer, 
and  it  was  recorded  on  February  14,  1872,  in  the  deed  records  of 
Anderson  County,  Texas.  This  deed  was  never  acknowledged  by 
either   Mary  L.   Hooker  or  John   M.   Hooker. 

"Fourth.  In  the  fall  of  1885  Emsley  Garner  departed  this  life 
leaving  a  will,  under  which  the  land  sued  for  was  devised  to  Margaret 
Belle  Dye  and  Charles  B.  Garner.  This  will  was  probated  on  January 
18,  1886,  by  order  of  the  County  Court  of  Anderson  County,  Texas, 
and  this  order  having  been  appealed  from  the  will  was  again  ad- 
mitted to  probate  by  order  of  the  District  Court  of  Anderson  County, 
Texas,  entered  January  14,  1887.  By  the  terms  of  said  will  Emsley 
Garner  disposed  of  all  of  the  two  tracts  of  land  described  in  deed 
from  Geo.  L.  Holmes,  J.  M.  Hooker  and  wife  to  him,  that  he  had 
not  disposed  of  prior  to  his  death. 

"Fifth.  The  will  of  Emsley  Garner  was  contested  by  J.  P.  Gamer 
et  al.,  and  J.  P.  Garner  et  al.  also  instituted  a  suit  for  the  partition 
of  certain  property  alleged  to  belong  to  the  community  estate  of 
Emsley    Gamer   and   his    deceased   wife,    Melissa    Gamer,   who    was 
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their  mother.  This  cont^t  and  suit  was  determined  by  a  judgment 
of  the  District  Court  of  Anderson  County,  Texas,  rendered  at  its 
November  term,  1886,  whereby  there  was  adjudged  to  J.  P.  Gamer 
the  161  2-10  acres  of  land  which  is  fully  described  in  plaintiflE's  first 
amended  original  petition  and  whereby  the  land  sued  for  was  ex- 
pressly adjudged  to  Margaret  Belle  Dye  and  C.  R.  Garner.  The  land 
sued  for  was  not  specifically  described  in  the  judgment  awarding 
same  to  Margaret  Belle  Dye  and  C.  E,  Garner,  but  the  judgment 
of  the  court  adjudged  to  them  all  of  the  land  not  awarded  to  other 
parties,  and  the  land  sued  for  was  not  awarded  to  anyone  else.  This 
judgment  recited  that  the  161  2-10  acres  was  adjudged  to  J.  P. 
Gamer  because  it  had  been  conveyed  to  him  by  his  father,  Emsley 
Garner,  as  an  advancement,  during  the  lifetime  of  his  mother, 
Melissa  Gamer,  who  is  shown  by  the  recitals  of  the  judgment  to 
have  died  November  18,  1883. 

"Sixth.  On  December  10,  1887,  J.  P.  Garner  conveyed  to  de- 
fendant, Sam  G.  Jackson,  the  161  2-10  acres  of  land  fully  described 
in  plaintiffs'  first  amended  original  petition,  by  general  warranty 
deed,  for  a  recited  consideration  of  $807. 

"Seventh.  Neither  Mary  L.  Hooker  nor  John  M.  Hooker  ever 
claimed  any  title  to  any  of  the  land  described  in  the  deed  to  Emsley 
Gamer,  of  date  February  14,  1872,  subsequent  to  that  date,  and 
J.  P.  Gamer  has  never  claimed  any  part  of  the  land  sued  for. 

"Eighth.  About  three  years  ago  the  defendant  Sam  G.  Jackson 
had  a  conversation  with  a  brother  of  J.  P.  Gamer,  named  Sam 
Gamer,  in  which  Sam  Garner  stated  that  the  land  was  a  vacant  strip 
belonging  to  no  one,  and  he  believed  that  any  man  who  would  fence 
the  land  sued  for  could  hold  it;  and  acting  upon  this  suggestion, 
without  other  claim  of  right,  the  defendant  Sam  G.  Jackson  took 
possession  of  the  land  sued  for,  constructing  a  wire  fence  around  it. 

"Ninth.  Some  years  ago  in  a  partition  between  Margaret  Belle 
Dye  and  husband  and  C.  R.  Gamer  the  land  sued  for  was  allotted 
by  agreement  to  C.  B.  Garner.  Prior  to  the  institution  of  this  suit 
C.  B.  Gamer  died,  leaving  Mrs.  Fannie  B.  Tonahill,  his  widow, 
and  Virgil  T.  Gamer  and  John  Gamer,  his  children,  as  the  sole 
heirs  to  his  estate,  and  on  January  16,  1906,  Margaret  Belle  Dye 
and  husband  released  unto  Virgil  Gamer  and  John  Garner  all  of 
her  interest  and  claim  in  the  land  sued  for. 

"Tenth.  On  April  16,  1906,  the '  plaintiffs  instituted  this  suit 
and  the  defendants  employed  Messrs.  Gregg  &  Brown  as  attorneys 
to  defend  same.  About  August  11,  1906,  Mr.  Brown,  of  the  firm 
of  Gregg  &  Brown,  acting  at  the  instance  and  in  behalf  of  the 
defendant  Sam  G.  Jacksoii,  drew  up  a  quitclaim  deed  from  John 
M.  Hooker  and  Mary  L.  Hooker  to  Sam  G.  Jackson  of  their  right 
and  title  and  interest  in  and  to  the  109^^  acres  of  the  Parker 
survey.  This  quitclaim  deed  recites  a  consideration  of  Five  Dollars 
cash  in  hand  paid.  The  deed  was  transmitted  to  Mrs.  Hooker,  who 
resides  in  Wise  County,  by  mail,  accompanied  by  a  letter  from  Mr. 
Brown,  as  attorney  for  defendant  Sam  G.  Jackson,*  stating  that  on 
Febraary  14,  1872,  Mrs.  Hooker  and  husband  had  executed  a  deed 
to  Emsley  Gamer  to  the  lOdy^  acres  of  Dickerson  Parker  survey, 
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and  that  Sam  G.  Jackson  was  now  the  owner  of  the  land  and  that 
Mr.  and  Mrs.  Hooker  had  never  acknowledged  the  deed  to  Emsley 
Garner,  and  that  they  were  requested  to  sign  and  acknowledge  the 
deed  enclosed  to  Jackson  to  the  109^^  acres.  In  response  to  this 
request  Mr.  and  Mrs.  Hooker  signed  and  acknowledged  the  quitclaim 
deed  to  Sam  G.  Jackson  to  the  1091/^  acres;  Sam  Jackson  paid 
nothing  as  the  consideration  for  this  deed  save  and  except  the  cost 
of  acknowledgments,  to  wit:  $1.50.  The  only  consideration  received 
by  Mr.  and  Mrs.  Hooker  for  their  half  interest  in  the  109^^  acres 
of  land  and  in  the  191  acres  of  land  came  from  the  Twelve  Him- 
dred  Dollars  in  gold  paid  by  Emsley  Gamer  at  the  date  of  the  at- 
tempted conveyance  to  him.  I  find  that  the  quitclaim  deed  was 
executed  by  Mrs.  Hooker  and  husband  for  the  purpose  of  ratifying 
and  correcting  the  deed  formerly  signed  by  them.** 

Conclusions  of  Law. — "First.  The  plaintiffs  were  the  owners  of 
the  undivided  half  interest .  in  the  land  formerly  belonging  to  Geo. 
L.  Holmes  at  the  date  of  the  institution  of  this  suit.  The  con- 
veyance from  Mary  L.  Hooker  and  husband  to  Sam  G.  Jackson 
conveyed  the  legal  title  to  an  undivided  one-half  interest  in  the 
land  sued  for  to  Sam  G.  Jackson;  but  this  deed  conveyed  a  superior 
equitable  title  to  such  undivided  half  interest  to  plaintiffs,  the  legal 
effect  of  the  deed  from  Mrs.  Hooker  and  husband  to  Jackson  is 
exactly  the  same  as  though  Mrs.  Hooker  and*  husband  had  executed 
a  deed  formally  confirming  the  title  which  she  undertook  to  convey 
to  Emsley  Garner.  That  .was  the  only  purpose  and  object  of  the 
deed  to  Jackson  and  it  can  not  be  properly  given  any  other  effect." 

"We  adopt  these  fact  findings  as  our  conclusions  of  fact. 

The  first  assignment  of  error  presented  in  appellants  brief  with 
its  accompanying  propositions  and  statement  is  as  follows: 

"The  court  erred  in  admitting  in  evidence  over  defendants'  ob- 
jection, verbal  testimony  of  the  contents  of  the  letter  written  to 
Jno.  M.  Hooker  and  wife  by  P.  W.  Brown,  requesting  the  execu- 
tion of  the  quitclaim  deed  to  Sam  G.  Jackson  to  109^/^  acres  of  the 
Parker  survey,  as  shown  by  bill  of  exceptions  No.  2." 

First  Proposition.  "The  original  letter  itself  is  the  best  evidence 
of  its  contents;  and  before  secondary  evidence  of  the  contents  of 
the  letter  will  be  admitted  it  must  be  proved  that  the  letter  is  lost 
or  destroyed,  or  is  beyond  the  jurisdiction  of  the  court.** 

Second  Proposition.  "Until  it  has  been  shown  that  a  letter  is 
lost,  destro.yed  or  beyond  the  jurisdiction  of  the  court,  verbal  proof 
of  its  contents  is  not  admissible.** 

Statement.  "P.  W.  Brown,  one  of  the  attorneys  of  the  defendants 
Jacksons,  testified  that  after  his  firm  had  been  employed  in  this 
case  he  wrote  a  letter  to  Jno.  M.  Hooker  and  his  wife,  stating  that 
in  examining  the  title  to  the  1091/^  acres  of  the  Dickerson  Parker 
survey  he  found  that  years  ago  they  had  signed  a  deed  to  land, 
including  this  tract;  that  Mrs.  Hooker  had  never  acknowledged  the 
deed;  that  Sam"  G.  Jackson  was  now  the  owner  of  the  109^^  acre 
tract,  and  in  order  to  perfect  his  title  requested  Jno.   M.   Hooker 
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and  wife,  Mary  L.  Hooker,  to  execute  the  following  quitclaim  deed, 
as  enclosed  without  signatures  and  acknowledgments.'^ 

This  statement  is  insufficient  to  require  a  consideration  of  the 
assignment,  in  that  it  fails  to  show  what  objection  was  made  to 
the  introduction  of  the  evidence  or  what  ruling  was  made  by  the 
court  upon  such  objection,  and  does  not  refer  to  any  bill  of  excep- 
tions or  any  page  of  the  record  from  which  this  court  can  ascertain 
what  objection  was  made  to  the  evidence  or  what  ruling  was  made 
by  the  trial  court.  It  is  well  settled  that  an  assignment  not  sup- 
ported by  a  sufficient  statement  should  not  be  considered  by  an 
Appellate  Court,  and  it  is  clear  that  the  statement  in  question  is 
insufficient  under  the  rules  prescribing  the  manner  in  which  cases 
should  be  presented  on  appeal.  Bule  31  for  Courts  of  Civil  Appeals; 
94  Texas,  660;  Westinghouse  v.  Troell,  30  Texas  Civ.  App.,  200; 
Texas  &  N.  0.  By.  Co.  v.  Lee,  32  Texas  Civ.  App., -23. 

The  second  and  third  assignments  presented  in  appellants'  brief 
assail  the  findings  of  the  trial  court  that  Mrs.  Hooker  signed  and 
delivered  to  Emsley  Garner  a  deed  to  the  land  in  controversy  on 
February  14,  1872,  and  that  the  quitclaim  deed  executed  by  Mrs. 
Hooker  and  husband  to  appellant  was  made  for  the  purpose  of  rati- 
fying the  deed  to  Emsley  Gamer  of  February  14,  1872.  We  think 
both  of  these  findings  are  amply  supported  by  the  evidence.  The 
testimony  of  Mr.  Brown  shows  that  the  sole  consideration  for  the 
execution  of  the  quitclaim  deed  to  appellant  was  the  fact  that  Mrs. 
Hooker  and  her  husband  had  previously  sold  and  conveyed  the  land 
to  Emsley  Gamer  and  received  the  consideration  therefor,  but  had 
failed  to  properly  acknowledge  the  deed.  The  execution  by  Mrs. 
Hooker  of  the  quitclaim  deed  for  no  other  consideration  than  tliat 
stated  by  Mr.  Brown,  who  testified  with  perfect  candor  and  without 
the  least  evasion,  was  an  admission  by  her  that  she  had  previously 
sold  the  land  to  Qarner  and  signed  and  delivered  a  deed  therefor, 
and  the  trial  court  properly  so  found,  and  no  other  conclusion  could 
have  been  reached  from  this  testimony  than  that  the  deed  to  ap- 
pellant was  intended  as  a  ratification  of  the  previous  deed  to  Garner. 

The  next  assignment  complains  of  the  finding  of  the  trial  court 
that  appellees  were  the  owners  of  an  undivided  one-half  of  the  land 
under  the  deed  from  Geo.  L.  Holmes  and  Mrs.  Hooker  and  husband. 
The  contention  under  this  assignment  is  that  only  the  one-half 
interest  of  Geo.  L.  Holmes  passed  to  Gamer  under  this  deed,  and 
Gamer  having  appropriated  more  than  one-half  of  the  land  by  his 
sale  and  conveyance  thereof,  his  heirs  would  have  no  interest  in  the 
remaining  one-half,  which  belonged  to  Mrs.  Hooker.  It  is  unneces- 
sary to  pass  upon  this  issue  in  view  of  our  conclusion  that  the  quit- 
claim deed  from  Mrs.  Hooker  to  appellant  inured  to  the  benefit  of 
appellees.  If  we  are  right  in  this  conclusion  it  is  immaterial  whether 
at  the  time  of  the  execution  of  said  deed  Mrs.  Hooker  owned  the 
whole  or  only  one-half  of  the  land,  since  her  title  to  whatever  por- 
tion of  the  land  she  owned  passed  by  said  deed  to  appellees. 

The  remaining  assignments  complain  of  the  trial  court's  conclu- 
sion of  law  that  the  effect  of  the  quitclaim  deed  from  Mrs.  Hooker 
was  to  ratify  the  deed  previously  made  to  Emsley  Gamer  and  vest 
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title  to  the  land  in  appellees.  The  evidence  shows  that  the  only 
consideration  for  the  execution  by  Mrs.  Hooker  of  the  quitclaim 
deed  to  appellant  was  the  payment  to  her  by  appellees'  ancestor 
of  her  portion  of  the  purchase  money  recited  as  the  consideration 
in  the  deed  which  she  had  previously  signed  and  delivered,  but  had 
failed  to  properly  acknowledge.  We  can  see  no  distinction  in  prin- 
ciple between  a  case  of  this  kind  and  one  in  which  land  is  pur- 
chased by  one  person  with  the  money  of  another.  In  such  case  a 
resulting  or  constructive  trust  will  be  declared,  and  the  party  wlio 
takes  the  title  will  hold  it  in  trust  for  the  one  whose  money  paid 
the  consideration,  and  this  without  regard  to  the  question  of  whether 
there  was  anj  agreement  between  the  parties  that  one  would  pur- 
chase for  the  benefit  of  the  other.  Kempner  v.  Rosenthal,  81  Texas, 
13;  Matador  Land  &  Cattle  Co.  v.  Cooper,  87  S.  W.  Rep.,  237. 

We  find  no.  error  in  the  record  and  the  judgment   of   the  court 
below  is  therefore   affirmed.      (Justice   McMeans   not  sitting.) 

Affirmed, 

Writ  of  error  refused. 


Fannie  E.  Golding  v.  J.  C.  Golding. 

Decided  February  8,  1908. 
DlYoroe— Cruel  Treatment — Pleading. 


A  petition  for  divorce  by  a  wife  against  her  husband  based  upon  such  ex- 
cesses, cruel  treatment  and  outrages  as  to  render  their  living  together  insup- 
portable, considered,  and  held  sufficient  as  against  a  general  demurrer. 

Appeal  from  the  District  Court  of  Potter  County.  Tried  below 
before  Hon.  J.  N.  Browning. 

L.  C,  Barrett  and  J.  A.  Templeton,  for  appellant. 

Madden  &  Trulove  and  Ben  H,  Stone,  for  appellee. — In  support 
of  the  judgment  cited:  James  v.  James,  41  S.  W.  Rep.,  413;  Bev. 
Stats,  art.  2977,  subdiv.  1;  Camp  v.  Camp,  18  Texas,  534;  Scott 
V.   Scott,  61  Texas,  121. 

SPEER,  Associate  Justice. — Fannie  E.  Golding  has  appealed 
from  the  judgment  of  the  District  Court  of  Potter  County  sustain- 
ing a  general  demurrer  to  the  following  petition  for  divorce: 

"Fannie  E.  Golding,  complaining  of  J.  C.  Golding,  represents  that 
both  parties  reside  in  Potter  County,  Texas,  and  have  so  resided 
for  more  than  six  months  next  before  the  filing  of  this  petition. 

"That  heretofore,  to  wit,  on  or  about  the  17th  day  of  October, 
1897,  plaintiflf  and  defendant  married  each  other  and  became  hus- 
band and  wife  and  have  been  such  ever  since.  That  plaintiff  at 
the  time  she  lived  and  cohabited  with  defendant  had  one  child  by 
him^  to  wit,  Alma  D.  Golding,  a  girl  now  about  five  years  old,  and 
that  during  all  the  time  plaintiflf  and  defendant  lived  together  as 
husband   and  wife   aforesaid   she   conducted   herself   with   propriety. 
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managed  the  household  affairs  of  herself  and  husband  with  prudence 
and  economy,  and  at  all  the  said  times  tref^ted  her  said  husband 
with  kindness  and  affection.  But  that  defendant,  disregarding  the 
solemnity  of  his  marriage  vow  and  his  obligation  to  treat  plaintiff 
with  kindness  and  attention,  within  about  a  year  after  their  said 
marriage  commenced  a  course  of  unkind,  harsh  and  tyrannical  con- 
duct towards  her,  which  continued  with  very  slight  intermission 
until  he  finally  left  and  abandoned  her  on  or  about  the  29th  day 
of  January,  1907. 

"That  on  divers  occasions  while  plaintiff  lived  with  defendant 
as  aforesaid  he  was  guilty  of  excesses,  cruel  treatment  and  outrageous 
conduct  towards  her  of  such  a  nature  as  to  render  their  living  to- 
gether insupportable.  That  on  or  about  the  15th  day  of  November, 
1898,  and  at  many  other  days  since  that,  too  numerous  to  mention, 
defendant,  having  two  boys  by  a  former  marriage,  permitted  them 
and  encouraged  them  to  go  into  the  house  of  plaintiff  and  defendant 
and  for  the  purpose  of  vexing  and  harassing  this  plaintiff  said  boys 
did  put  cartridges  into  the  open  fire  place  that  had  a  fire  therein, 
and  said  cartridges  did  explode  therein  and  scared  and  frightened 
plaintiff  and  made  her  sick,  and  she  thereupon  told  defendant  of 
said  conduct  of  said  boys,  and  defendant  did  then  and  there,  in 
a  violent  and  abusive  manner,  dispute  plaintiff's  word  and  said  he 
did  not  want  to  live  with  her  anyway  and  he  intended  to  leave  her. 

"That  on  many  other  occasions  and  on  or  about  the  20th  day  of  Janu- 
ary, 1899,  defendant  permitted  and  encouraged  one  of  said  boys, 
and  he  did  go  in  the  house  where  plaintiff  was  making  her  home 
with  defendant,  and  cut  up  the  carpet  on  the  floor,  and  did  swear 
at  and  call  plaintiff  ugly  names,  and  when  plaintiff  complained  to 
defendant  of  such  said  conduct  (of  which  she  did  so  complain),  the 
defendant  in  an  insulting  tone  and  manner  told  plaintiff  that  said 
conduct  of  said  boy  was  provoked  by  the  conduct  of  plaintiff  and 
that  he  wished  that  he  had  never  married  her  and  that  he  did  not 
love  her. 

"That  afterwards,  to  wit,  on  or  about  the  29th  day  of  September, 
1901,  plaintiff  had  her  horse  and  buggy  hitched  up  and  prepared 
to  drive  out  of  the  lot  with  intent  to  visit  one  of  her  neighbors  and 
to  take  one  of  her  neighbor  women  home,  defendant  encouraged 
one  of  said  boys  and  said  boy  did  lock  the  gate  of  the  lot  in  which 
said  buggy  and  horse  was,  and  plaintiff  could  not  get  said  horse  and 
buggy  out  until  said  gate  was  torn  loose,  and  this  was  done  in  the 
presence  of  plaintiff  and  it  was  done  in  the  presence  of  plaintiff's 
friends  and  neighbors,  which  greatly  grieved,  mortified  and  humiliated 
plaintiff,  and  it  was  done  for  that  purpose.  That  before  then  it 
was  known  by  defendant,  to  wit,  on  or  about  the  15th  day  of  May, 
1901,  that  plaintiff  was  going  to  bear  him,  defendant,  said  child,  to 
wit.  Alma  D.  Golding,  defendant  became  more  cruel  than  ever  and 
brought  a  ,woman  who  had  the  reputation  of  being  lewd  to  the  house 
of  plaintiff  and  defendant  where  plaintiff  was  making  their  home, 
and  by  force  compelled  plaintiff  to  allow  and  permit  said  woman  to 
stay  in  and  live  in  the  same  house  and  under  the  same  roof  with 
Vol.  XLIX,  Civil— 12. 
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plaintiff,  for  the  space  of  about  three  months,  and  this  was  done 
for  the  purpose  and  intent  on  the  part  of  defendant  of  bringing 
disgrace  on  the  plaintiff  and  of  making  her  lose  the  good  will  of 
her  neighbors  and  friends,  of  which  plaintiff  then  and  there  had 
many. 

^^That  before  said  Alma  Golding  was  bom,  and  after  it  was 
known  by  defendant  that  said  child  would  be  born  to  plaintiff  and 
defendant,  this  said  defendant  abused  and  bemeaned  plaintiff  be- 
cause said  child  was  coming  into  the  world.  That  at  and  during 
all  of  said  times  defendant's  said  boys,  at  the  instance  and  under 
the  encouragement  of  defendant,  would  plan  and  threaten  that 
defendant  would  leave  plaintiff  without  any  means  of  support  for 
herself  and  child. 

"That  on  or  about  the  Ist  day  of  November,  1899,  and  between 
that  and  1903,  defendant  converted  all  of  his  property  into  money 
and  put  plaintiff  into  a  rented  house  and  abandoned  her  and  left 
her  sick  with  said  child  for  the  space  of  about  ten  months,  and  re- 
fused to  pay  the  rent  or  furnish  medicine  or  medical  aid  to  cure 
plaintiff.  That  on  or  about  the  1st  day  of  January,  1907,  and 
many  other  times,  defendant's  said  boys,  under  encouragement  of 
defendant,  poured  coal  oil  over  the  house  where  this  plaintiff  and 
defendant  were  making  their  home.  That  defendant,  altliough  he 
had  in  his  possession  the  community  property  of  plaintiff  and  de- 
fendant, refused  td  allow  or  give  plaintiff  sufficient  means  to  clothe 
herself  and  child,  and  plaintiff  in  order  to  clothe  herself  and  child 
did  so  until  she  by  reason  of  the  work  and  labor  she  was  compelled 
by  defendant  to  undergo  and  by  reason  of  said  insults  and  cruel 
treatment  broke  down  in  health,  and  when  she  was  no  longer  able 
to  work,  on  or  about  the  28th  day  of  January,  1907,  abandoned 
plaintiff  at  Amarillo,  Potter  County,  Texas,  and  appropriated  all 
the  community  property  of  plaintiff  and  defendant,  and  left  plain- 
tiff sick  without  any  means  of  support.  That  afterwards  defendant, 
on  or  about  the  30th  day  of  January,  1907,  put  and  caused  to  be 
published  in  the  Daily  Panhandle,  a  daily  newspaper  published  in 
said  city  of  Amarillo,  having  a  large  circulation,  the  following 
notice,  to  wit: 

«^T0   THE   PUBLIC. 

"'AU  persons  are  hereby  notified  to  sell  nothing  on  my  credit, 
as  I  will  not  be  responsible  for  any  accoimts  contracted  by  others 
than  myself. 

"'J.   C.   Golding.' 

"That  said  notice  was  wilfully  and  maliciously  placed  in  said 
newspaper  with  the  intent  on  the  part  of  defendant  to  keep  plaintiff 
from  obtaining  from  the  public  and  business  people  sufficient  food 
and  raiment  for  herself  and  child,  and  for  the  purpose  of  making 
plaintiff  lose  the  good  will  and  esteem  of  the  public  in  general.  That 
said  course  of  conduct  has  grieved  plaintiff  and  humiliated  and 
mortified  her  to  such  an  extent  that  she  is  now,  and  has  for  a  long 
time,    been    sick    and    unable    to    support   herself   or    maintain    and 
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educate  her  said  child.  That  plaintiff  is  a  poor  woman  and  neither 
herself  or  child   has  any  property  or  money  on  which  to  subsist. 

"That  plaintiff  has  been  educated  and  refined  and  tenderly  treated 
and  cared  for  up  to  the  time  she  married  defendant,  but  since  that 
time  her  days  have  been  stormy  and  her  nights  sleepless  because 
of  said  conduct  of  defendant.  That  to  live  longer  with  defendant 
will  certainly  endanger  her  life  and  probably  kill  her  as  she  verily 
believes. 

"That  plaintiff  and  defendant  own  property  and  money  of  their 
community  estate  to  about  the  amount  of  about  Seventy-five  Thousand 
Dollars,  or  more,  as  she  is  informed  and  believes.  That  defendant 
now  has  all  of  said  property  in  his  possession,  except  a  small  house 
and  lot  which  they  have  been  using  as  their  homestead.  That  plain- 
tiff is  now  in  destitute  circumstances  and  in  great  want.  That  the 
defendant  is  now  a  druggist  and  runs  a  drug  store  in -said  Amarillo 
and  his  income  is  about  four  thousand  dollars  per  annum.  That 
the  community  property  of  plaintiff  and  defendant  consists  of  money, 
real  estate  and  other  personal  property. 

"That  defendant  has  been,  as  she,  plaintiff,  believes  and  is  in- 
formed, hiding  out  the  community  money  and  property  of  herself 
and  defendant  for  the  purpose  of  beating  plaintiff  out  of  her  part 
of  it.  Wherefore  she  prays  that  defendant  be  cited  to  answer  this 
petition;  that  he  be  required  to  return  into  court  an  inventory  and 
appraisement  under  oath  of  all  the  property  belonging  to  the  com- 
munity estate  of  plaintiff  and  defendant,  and  that  a  writ  of  injunc- 
tion issue  restraining  him  from  disposing  of  any  part  of  the  same, 
or  contracting  any  debts  on  account  thereof,  ui^til  the  further  orders 
of  this  court;  that  during  the  pendency  of  this  suit  the  defendant 
be  required  to  pay  into  court  quarterly  the  sum  of  $300  for  tlie 
support  and  maintenance  of  plaintiff  and  her  said  child;  that  said 
child  during  the  pendency  of  this  suit  be  placed  in  the  custody  of 
plaintiff,  and  that  defendant  by  a  writ  of  injunction  be  restrained 
from  interfering  with  it  in  any  manner;  that  on  final  hearing  she 
have  judgment  dissolving  the  marriage  between  plaintiff  and  de- 
fendant and  for  partition  of  the  community  property;  that  plaintiff 
have  the  care,  custody  and  education  of  the  said  child  of  said  mar- 
riage and  that  a  proper  and  substantial  provision  be  made  for  their 
support  and  maintenance,  and  she  now  here  alleges  that  the  sum 
of  $200  payable  monthly  is  a  proper  and  suitable  provision  therefor; 
and  for  such  other  and  further  relief  as  the  court  shall  think  proper 
to  grant,  with  costs  of  suit.** 

We  have  carefully  examined  the  authorities  cited  by  appellee  in 
support  of  the  court's  action  in  sustaining  a  demurrer  to  the  fore- 
going petition  and  none  of  them  is  authority  for  the  ruling.  If  it 
be  conceded  that  a  general  allegation  of  "excesses,  cruel  treatment 
or  outrages"  is  not  sufficient  as  against  a  general  demurrer,  as  seems 
to  have  been  held  by  some  of  the  decisions,  yet  an  examination  of 
appellant's  petition  will  disclose  that  she  has  gone  much  further 
and  given  in  detail  the  conduct  upon  the  part  of  appellee  which  she 
declares  is  of  such  a  nature  as  to  render  their  further  living  together 
insupportable.     If  this  be  true,  she  is  entitled  imder  the  statute  to 
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a  decree  of  separation  from  the  bonds  of  matrimony.  It  is  peculiarly 
a  question  for  the  court  or  jury  to  determine,  after  hearing  the 
facts,  whether  or  not,  considering  the  appellant's  temperament  and 
condition,  and  in  fact  all  the  circumstances,  appellee's  treatment  is 
of  such  a  nature  as  to  render  their  living  together  insupportable. 
Spruill  V.   Spruill,  1  U.   C,  244. 

The  judgment  of  the  District  Court  is  .therefore  reversed  and  the 
cause  remanded  for  trial  upon  the  merits. 

Reversed  and  remanded. 


Oliver  Keexan  v.  C.  C.  Slaughter. 

Decided  February  8,  1908. 

1. — ^Public  Land — Patent — ^Presumption  in  Favor  of. 

In  a  suit  of  trespass  to  try  title,  the  contention  being  that  the  land  covered 
by  a  patent  had  been  reserved  by  the  State  from  location  and  appropriation  by 
private  parties  at  the  inception  of  the  patentee's  rights  and  that  t|ierefore 
the  patent  was  void,  evidence  considered,  and  held  sufficient  to  support  a  finding 
that  the  land  covered  by  the  patent  had  been  legally  segregated  from  the  pub- 
lic domain  and  appropriated  by  the  patentee,  notwithstanding  certain  irregu* 
larities  in  the  process,  prior  to  the  taking  effect  of  the  Acts  of  the  Legislature  re- 
serving from  location  the  land  covered  by  the  patent,  and  hence  that  the 
patent  was  valid  as  against  one  not  claiming  under  said  Acts.  The  Commis- 
sioner of  the  Land  Office  having  passed  on  the  facts  a  presumption  will  be 
indulged  in  favor  of  his  official  act  in  issuing  the  patent. 

2. — Tax  Sale  by  ComptroUer — Prerequisites. 

Where  the  defendant  in  a  suit  of  trespass  to  try  title  claimed  the  land  in 
controversy  under  a  tax  sale  made  by  the  State  Comptroller,  and  the  evidence 
failed  to  show  affirmatively  that  the  Comptroller,  upon  receipt  of  the  tax  roll 
of  the  unorganized  county  in  which  the  land  in  controversy  was  situated,  com- 
pared the  lands  rendered  for  taxation  to  the  county  assessor  with  those  ren- 
dered to  him  by  non-residents  before  making  his  delinquent  lists  and  valuing 
the  land,  or  that  the  sale  made  by  the  Comptroller  was  in  front  of  the  Comp- 
troller's office  in  the  city  of  Austin,  within  the  hours  prescribed  by  law,  judg- 
ment was  properly  rendered  against  the  defendant.  The  particulars  mentioned 
above  are  prerequisites  to  a  valid  sale  by  the  Comptroller,  and  the  recitations 
in  the  Comptroller's  deed  are  not  sufficient  to  establish  said  facts. 

3. — Same — Statnte  Construed. 

Articles  4266  and  5147  o,f  the  Revised  Statutes  are  not  to  be  construed 
as  making  unnecessary  a  valid,  legal  sale  by  the  Comptroller.  Said  articles 
must  be  held  as  having  reference  to  regular  sales  and  not  intended  as  declar- 
ing a  penalty. 

Appeal  from  the  District  Court  of  Hale  County.  Tried  below 
before  Hon.  L.  S.  Kinder. 

(7.  8.  Williams,  for  appellant. — Where  there  has  been  no  file,  ap- 
plication or  entry  made  to  cover  land  and  there  has  never  been  any 
survey  of  the  land  made  on  the  ground,  the  land  is  not  appropriated 
until  the  field  notes  are  approved  by  the  Commissioner  of  the  General 
Land  Office.     2  Texas  Civ.  App.,  711;  84  Texas,   284. 

A  location  upon  land  which  is  reserved  from  such  location  is  ab- 
solutely void  and  the  patent  issued  thereon  is  void.  Act  of  February 
20,  1879,  Acts   1879,  page  9;  Act  of  July  14,  1879    (the   60   cent 
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Act);  Qammage  v.  Powell,  61  Texas,  629;  Snyder  v.  Compton,  87 
Texas,  376;  22  Texas,  84;  82  Texas,  415;  61  Texas,  87;  Constitu- 
tion of  Texas,  art.  14,  sec.  2. 

A  tax  deed  executed  by  the  Comptroller  of  Public  Accounts  of  the 
State  of  Texas,  in  proper  form,  purporting  to  convey  land,  situated 
in  an  unorganized  county,  sold  for  taxes,  is  sufficient  evidence  of 
title  in  the  grantee,  which  can  be  attacked  only  by  proof  of  actual 
fraud.  Constitution  of  Texas,  art.  8,  sec.  13;  Revised  Statutes  of 
Texas,  1895,  art.  5150;  Pillow  v.  Roberts,  13  Howard,  473,  s.  c. 
14  Law.  ed.,  229;  Thomas  v.  Lawson,  21  Howard,  331,  s.  c.  16  Law. 
ed.,  83;  Keely  v.  Sanders,  99  U.  S.,  441,  s.  c.  25  Law.  ed.,  328; 
DeTreville  v.  Smalls,  98  U.  S.,  617,  s.  c.  25  Law.  ed.,  174;  Meredith 
V.  Coker,  65  Texas,  29;  Eustis  v.  City  of  Henrietta,  90  Texas,  474; 
Black  on  Tax  Titles,  sec.  448;  Hardie  v.  Chrisman,  60  Miss.,  671; 
Parker  v.  Overman,  18  Howard,  137,  s.  c.  15  Law.  ed.,  318. 

Land  lying  in  an  unorganized  county,  bid  in  by  the  Comptroller 
for  the  State,  at  a  sale  by  him  for  taxes,  and  which  is  not  redeemed 
within  two  years  from  the  sale,  becomes  vacant  and  reverts  to  the 
public  school  fund,  and  the  original  owner^s  title  is  forfeited,  and 
one  purchasing  such  land  as  school  land  procures  a  perfect  title. 
Constitution  of  Texas,  art.  8,  sec.  13;  Revised  Statutes  of  Texas, 
arts.  4266,  5147;  State  v.  Sponaugle,  43  L.  R.  A.,  730;  King  v. 
Mullins,  171  U.  S.,  406,  s.  c.  43  Law.  ed.,  215. 

Wilson,  DcUton  &  Wilson,  0.  0.  Wright  and  K,  R.  Craig,  for  ap- 
pellee. 

CONNER,  Chief  Justice.— Appellee  on  the  20th  of  February, 
1906,  instituted  this  suit  against  appellant  in  the  usual  form  of 
trespass  to  try  title  to  recover  a  section  of  land  described  in  his 
petition.  Appellant  pleaded  the  general  denial,  not  guilty,  improve- 
ments in  good  faith,  and  in  cross-claim  asserted  title  to  the  land 
in  controversy  in  the  form  of  trespass  to  try  title.  The  trial,  which 
was  before  the  court  without  the  intervention  of  a  jury,  resulted  in 
a  judgment  for  appellee  for  the  land  in,  controversy,  and  in  favor 
of  appellant  on  his  plea  of  improvements  in  good  faith. 

Appellee  proved  a  regular  chain  of  transfers  from  James  A. 
Dickenson,  the  grantee  in  the  patent,  to  himself. 

The  defenses  sought  to  be  established  by  appellant,  so  far  as 
necessary  to  state,  were:  First,  that  the  patent  to  James  A.  Dick- 
enson was  void;  second,  that  the  land  was  duly  sold  to  the  State 
of  Texas  for  taxes,  placed  upon  the  market  by  the  Land  Commissioner, 
and  sold  to  appellant  as  public  free  school  land. 

Under  appellant's  first,  second  and  third  assignments  of  error 
it  is  cont^ded  that  the  patent  under  which  appellee  claims  was 
void  on  the  ground  that  the  land  in  controversy  is  wholly  within 
Lamb  County  and  was  reserved  from  location  by  an  Act  of  the 
Legislature  approved  February  20,  1879,  providing  for  the  survey 
and  sale  of  unappropriated  public  domain  for  the  erection  of  a 
new  State  capitol,  etc.  (see  laws  1879,  regular  session,  page  79),  or 
by  Act  of  the  Legislature  at  its  special  session  approved  July  14, 
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1879  (see  special  laws  referred  to,  page  48).  The  first  Act  cited 
reserved  from  location  the  unappropriated  public  domain  in  certain 
counties,  including  Lamb,  and  the  second  Act  made  like  reservation 
in  counties  therein  named,  including  Hale.  It  seems  undisputed, 
however,  that  I.  J.  Summerfield,  a  deputy  surveyor  of  Jack  Land 
District,  which  included  Lamb  County,  located  the  certificate  by 
virtue  of  which  the  land  in  controversy  was  patented  on  January  7, 
1879,  he  so  certifying  in  the  copy  of  field  notes  offered  in  evidence 
upon  the  trial.  I.  W.  Calloway,  district  surveyor  of  Jack  District, 
certified  that  he  had  examined  the  plat  and  field  notes  made  by 
Summerfield  and  found  them  correct,  and  that  they  were  recorded 
in  his  office,  though  the  precise  date  of  such  record  is  not  shown. 
Nor  was  it  made  to  afiirmatively  appear  that  there  was  any  formal 
application  to  file  upon,  or  entry  made  of  the  certificate  on  land, 
either  in  Hale  or  Lamb  Counties,  and  it  further  appears  that  Sum- 
merfield made  the  location  for  the  owners,  probably  by  platting  the 
land  among  other  surveys  on  the  maps  of  Lamb  County.  It  can 
not  be  doubted,  however,  that  the  field  notes  were  made  out,  certi- 
fied and  approved,  as  stated,  by  the  district  surveyor,  recorded  and 
returned  to  the  General  Land  Office,  and  that  the  Commissioner  of 
the  Land  Office  by  virtue  thereof  issued  a  patent  to  James  A. 
Dickenson,  describing  the  land  as  described  in  the  Summerfield  notes, 
save  that  the  land  was  described  as  in  Hale  County  instead  of  in 
Lamb  County,  it  appearing  that  the  word  Lamb  had  been  erased 
and  the  word  Hale  substituted  in  the  field  notes  on  file  in  the  Gen- 
eral Land  Office. 

We  can  not  think  the  irregularities  noted,  if  such  they  are,  had 
the  effect  of  making  the  patent  under  which  appellee  claims  void, 
as  contended  by  appellant.  It  is  true  that  the  effect  of  the  Act 
approved  February  20,  1879,  was  to  withdraw  from  location  lands 
not  theretofore  otherwise  legally  segregated  and  appropriated,  but 
if  it  be  assumed  that  the  land  in  controversy  is  in  fact  situated  in 
Lamb  County,  as  recited  in  the  Summerfield  field  notes,  it  never- 
theless, we  think,  was  so  appropriated  by  the  previous  survey  of 
January  7,  followed  by  the  approval  of  the  field  notes  and  issuance 
of  the  patent,  as  to  take  the  land  in  controversy  out  of  the  opera- 
tion of  the  reservation  referred  to.  It  was  the  duty  of  the  Commis- 
sioner of  the  General  Land  Office  to  determine  whether,  prior  to 
the  taking  effect  of  the  reservation,  the  holder  of  a  certificate  had 
taken  such  steps  toward  the  appropriation  of  the  land  to  his  cer- 
tificate as  would  entitle  him  to  perfect  his  title  as  against  the 
reservation.  The  presumption  which  the  law  indulges  in  favor  of 
the  correctness  of  an  official  act  is  sufficient  to  support  the  conclu- 
sion that  the  certificate  owner  had  placed  himself  in  such  position 
that  his  right  to  the  land  was  superior  to  the  reservation,  and  that 
the  Commissioner  properly  did  that  which  the  court  would  have 
required  him  to  do. 

Besides,  the  record  is  not  conclusive  that  the  land  is  in  Lamb 
County.  True,  the  field  notes  as  made  out  by  Summerfield  and 
approved  by  the  district  surveyor  so  recite,  and  one  witness  on  the 
trial   so   testified;    but    Summerfield    testified    on   the   trial,    and    it 
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Bubstantially  appears  therefrom,  that  the  survey  in  controversy  was 
platted  in  and  attached  to  a  long  base  line,  originating  in  Deaf 
Smith  County,  and  that  the  witness  testifying  to  the  location  of 
the  land  in  controversy  in  Lamb  County  had  never  surveyed  the 
line  between  Lamb  and  Hale  Counties,  but  said  that  ^'the  common 
understanding  of  the  people  who  reside  in  tliat  community,  and 
the  common  report  is  that  the  county  line  is  located  as  stated  by 
me."  The  Commissioner  of  the  Land  Office,  however,  as  before 
shown,  erased  the  word  Lamb  in  the  field  notes  and  asserted  the 
word  Hale  and  patented  the  land  as  located  in  Hale  County,  and 
it  must  not  be  assumed  that  the  Commissioner  made  the  correction 
indicated  without  evidence  before  him;  at  least  a  mistake  in  this 
particular  ought  not  to  invalidate  the  patent,  particularly  in  view 
of  the  fact  that  the  State  is  not  complaining  and  that  appellant  as- 
serts no  right  under  the  Act  of  the  Legislature  creating  the  reser- 
vation. These  considerations  also  apply,  we  think,  to  the  Act  of 
July  14,  1879,  if  the  land  is  in  fact  located  in  Hale  County.  So 
that  as  against  appellant,  at  least,  neither  reservation  affects  appel- 
lee's title. 

The  only  remaining  material  question  is  whether  the  Comptroller 
of  Public  Accounts  lawfully  sold  to  the  State  the  land  in  controversy 
for  the  State  and  county  taxes  for  the  year  1894.  If  he  did  so, 
then  by  virtue  of  articles  4266  and  5147  of  the  Revised  Statutes  the 
land  reverted  to  and  became  a  part  of  the  public  free  school  fund 
and  as  such  subject  to  sale,  in  which  event  it  is  not  disputed  that 
appellant  regularly  became  the  purchaser  and  would  be  entitled  to 
a  recovery,  appellee  having  failed  to  redeem  his  land  from  such  sale. 
We  are  of  opinion,  however,  that  no  such  sale  by  the  Comptroller 
was  made  as  will  have  the  effect  contended  for.  It  appears  from 
the  certificate  of  J.  W.  Stephens,  Comptroller  of  Public  Accounts, 
that  on  July  24,  1895,  the  then  Comptroller,  B.  W.  Finley,  levied 
upon  all  lands  situated  in  unorganized  counties  for  the  unpaid  taxes 
of  the  year  1894  and  regularly  advertised  said  lands  for  sale;  that 
pursuant  to  such  levy  and  advertisement  he,  on  October  1,  1895, 
sold  the  section  of  land  in  controversy  to  the  State  of  Texas.  The 
certificates  of  the  Comptroller  and  evidence,  however,  fail  to  show 
that  the  Comptroller,  upon  receipt  of  the  tax  rolls  of  Castro  County, 
to  which  the  then  unorganized  county  of  Lamb  was  attached,  com- 
pared the  lands  rendered  to  the  assessor  of  Castro  County  with  those 
previously  rendered  to  him  (the  Comptroller)  by  nonresidents, 
before  making  out  his  delinquent  list  and  placing  such  value  upon 
the  lands  as  he  deemed  just  and  fair,  as  provided  by  article  6141 
of  the  Bevised  Statutes.  Nor  does  such  evidence  show  that  the 
sale  was  made  by  the  Comptroller  "in  front  of  the  Comptroller's 
office  in  the  city  of  Austin  between  the  hours  of  eight  o'clock  a.  m. 
and  four  o'clock  p.  m."  of  the  day  of  sale,  as  commanded  by  Be- 
vised Statutes,  article  6145.  We  think  these  were  prerequisites  of 
power  an  the  Comptroller  and  hence  of  a  valid  sale  by  him.  We 
know  of  no  exception  to  the  rule  that  before  property  of  a  citizen 
can  be  divested  out  of  him  by  virtue  of  a  tax  sale,  the  steps  pre- 
scribed  by   the  law  must  be   at  least   substantially   complied   with. 
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The  power  was  not  given  to  the  Comptroller  to  assess  land  in  un- 
organized counties  until  after  he  had  received  the  tax  rolls  of  the 
county  to  which  the  unorganized  county  was  attached  and  until 
he  had  afterwards  compared  the  lands  which  had  been  rendered  to 
the  assessor  of  the  parent  county  with  the  list  of  lands  previously 
rendered  to  him  (the  Comptroller)  by  nonresidents,  after  which 
it  was  his  duty  to  value  the  lands  thus  found  to  be  unrendered  and 
three  months  thereafter  to  levy  upon  and  make  advertisement  as 
provided  by  law.  Eevised  Statutes,  articles  5141  and  5144.  It  can 
not  be  said  that  these  directions  are  immaterial.  They  were  evidently 
prescribed  as  conducive  to  certainty  and  as  tending  to  protect  owners 
of  land  who  may  have,  as  authorized  by  law,  rendered  their  lands 
and  paid  taxes  thereon  to  the  collector  of  the  county  to  which  the 
unorganized  county  was  attached,  and  those  tlieretofore  having  ren- 
dered or  paid  the  taxes  to  the  Comptroller.  Nor  can  it  be  said 
that  the  time  and  place  prescribed  by  the  statute  (article  5145)  are 
immaterial.  The  Comptroller  acted  alone  under  the  authority  given 
by  law.  He  was  a  mere  instrument  in  the  passage  of  title,  and  his 
authority  must  be  strictly  construed  and  every  prerequisite  fulfilled. 
Davis  v.  Fames,  26  Texas,  297;  Morrison  v.  Loftin,  44  Texas,  23, 
and  cases  cited  Book  2,  Texas  Notes,  659.  We  think  we  need  not 
cite  authorities  in  answer  to  the  proposition  that  the  recitations  in 
the  Comptroller's  deed  are  sufficient  to  establish  the  performance  of 
the  prerequisites  of  the  tax.  sale.  The  power  of  the  officer  must  first 
be  phown  before  we  can  indulge  the  presumption  of  the  regularity  of 
his  acts. 

Appellant  has  filed  a  written  argument  in  which  it  is  insisted, 
in  effect,  that  by  virtue  of  articles  4266  and  5147  of  the  Revised 
Statutes  appellee's  title  was  devested  by  the  mere  fact  of  the  sale 
by  the  Comptroller.  The  contention  is  that  "it  is  not  a  question  of 
a  valid,  legal  sale  for  taxes;  the  statute  doesn't  refer  to  the  pro- 
ceedings at  all;  but  reads  'when  lands — bid  in  by  the  Comptroller 
for  the  State — are  not  redeemed,  then  the  land  shall  become  vacant,'" 
etc.  We  do  not  agree  with  such  construction  of  the  articles  relied 
upon.  They  are  to  be  construed  with  other  articles  of  the  statute 
relating  to  an  owner's  failure  to  pay  the  taxes,  and  must  be  held  as 
having  reference  to  regular  sales  and  not  intended  as  declaring  a 
penalty. 

We  conclude  that  none  of  appellant's  contentions  can  be  sustained, 
that  all  assignments  should  be  overruled,  and  that  the  judgment  must 
be  affirmed. 

Afflrmed. 


A.  D.  Hardin  v.  Fort  Worth  &  Denver  City  Railway  Company. 

Decided  February  8,  1908. 

l.^-Oarriers  of  Pauengenh— Degree  of  Care. 

Carriers  of  passengers  owe  to  their  passengers  the  duty  of  exercising  a 

very  high  degree  of  care,  or  the  highest  degree  of  care,  and  a  charge  which 

defines  the  degree  of  care  in  such  cases  as  "  a  high  degree  of  care"  is  subject 
to  oritioism  for  indefiniteness. 
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A.— 8am»— Passenger  on  Freight  Train— Auumption  of  Eiik. 

In  a  suit  by  a  passenger  on  a  freight  train  against  a  railroad  for  personal 
injuries,  a  charge  that  if  there  was  any  difference  in  the  safety  of  transporta- 
tion on  a  freight  train  and  on  a  passenger  train  the  plaintiff  assumed  the  in- 
creased risk,  held  inappropriate  under  the  facts  of  this  case. 

8. — Action — ^Pauper's  Oath— Evidence  of— Error. 

In  a  suit  for  damages  for  personal  injuries  the  admission  of  testimony  that 
the  plaintiff  was  prosecuting  the  suit  under  a  pauper's  oath  and  that  his  son- 
in-law  had  refused  to  nuke  a  cost  bond  for  him,  held  reversible  error. 

4d — Evidence— Stenographer's  Beport — Constmction. 

Where  the  testimony  of  a  witness  on  a  former  trial  is  reproduced  on  a 
second  trial  from  the  stenographer's  report  of  the  first  trial,  and  only  a  gen- 
eral objection  is  made  to  the  evidence  on  the  second  trial,  it  will  be  presumed 
that  the  party  objecting  had  in  mind  and  intended  to  apply  the  same  objec- 
tions which  were  urged  to  said  testimony  on  the  first  trial. 

5. — ^Personal  Injuries — Eeport  of  Same— Enle— Evidence. 

In  a  suit  against  a  railroad  for  personal  injuries,  it  was  error  for  the 
court  to  permit  the  defendant  to  prove  that  it  had  a  rule  in  force  which  re- 
quired the  train  crews  to  report  the  case  of  a  man  who  got  hurt  on  the  train, 
and  that  it  would  go  hard  with  any  crew  which  did  not  do  so,  and  this,  though 
the  evidence  did  not  further  show  that  no  report  had  been  made  of  the  accident  in 
question. 

6. — ^Witness^-Attaok  on  Character — Corroboration. 

In  the  absence  of  an  attack  on  the  character  of  a  witness  it  is  error  to 
permit  the  witness  to  corroborate  himself  by  a  statement  to  the  effect  that  he 
had  testified  several  times  in  the  case  and  that  his  testimony  was  the  same 
every  time  and  the  same  as  the  statement  he  made  to  an  attorney  for  the  de- 
fendant the  first  t^me  he  was  questioned  about  it  out  of  court.  Evidence  con- 
sidered, and  held  insufficient  to  show  an  attack  upon  the  character  of  the 


Appeal  from  the  District  Court  of  Clay  Comity.  Tried  below 
before  Hon.  A.  H.  Carrigan. 

Oeo.  A.  Watts,  P.  M.  Stine,  J.  A.  Templeion  and  L.  C.  Barrett, 
toT  appellant. — The  court  erred  in  permitting  defendant  to  prove  by 
plaintiff  that  he  was  prosecuting  this  suit  on  a  pauper's  oath. 

The  court  erred  in  permitting  the  defendant  to  prove  by  Skinner's 
testimony^  what  would  be  the  fesult  if  a  man  would  get  hurt  and 
they  failed  to  report  it  to  headquarters.     3  Ency.  of  Evi.,  p.   814. 

Former  statements  of  witness  are  not  admissible  to  support  his 
testimony  given  on  the  trial  unless  character  of  witness  has  been 
attacked,  and  such  former  statements  are  then  admissible  only  when 
made  ante  litam  motam.  Aetna  Ins.  Co.  v.  Eastman,  64  S.  W.  Bep., 
863;  Glover  v.  Coit,  81  S.  W.  Rep.,  138,  139;  Morton  v.  State, 
71  S.  W.  Eep.,  281,  282;  McKnight  v.  State,  60  Texas  Crim.  Bep., 
252;  Corpus  v.  State,  61  Texas  Crim.  Sep.,  316;  3  Jones  on  Evi., 
sees.  872,  873 ;  2  Wigmore  on  Evi.,  sees.  1122-1126,  and  notes. 

A  passenger  on  a  freight  train  does  not  assume  the  hazard  of  the 
negligence  of  the  crew  operating  such  train.  4  Elliott  on  Bailroads, 
sec.   1682. 

Spoonts,    Thompson  &  Barwise,   for   appellee. — In   view   of   appel- 
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lant's  contention  that  he  had  enjoyed  a  large  earning  capacity  prior 
to  his  alleged  injuries,  which  had  been  almost  wholly  destroyed 
thereby,  and  in  view  of  the  fact  that  he  was  claiming  almost  a  for- 
tune as  a  result  of  his  injuries,  it  was  competent  for  the  appellee  to 
discredit  his  testimony  as  to  the  large  earnings  which  he  had  been 
able  to  make  before  his  injury,  by  showing  the  fact  that  he  was 
prosecuting  this  suit  on  an  affidavit  in  lieu  of  a  cost  bond;  this  was 
a  circumstance  which  was  inconsistent  with  the  general  effect  of  his 
testimony  on  the  issue  of  his  large  earning  capacity. 

In  view  of  appellant's  insinuations  in  the  cross-examination  of 
the  witness  Spencer  that  his  testimony  was  manufactured  and  that 
the  appellee's  lawyer  hunted  him  up  and  talked  to  him  about  the 
case,  it  was  only  fair  to  the  witness  and  to  the  appellee  to  show  that 
when  thus  first  talked  to  he  had  stated  the  same  facts  as  he  had 
stated  on  the  stand. 

STEPHENS,  Associate  Justice. — For  the  fourth  time  this  case 
is  before  us  on  appeal.  The  former  judgments  were  reversed  on 
account  of  errors  in  the  charge  of  the  court,  as  will  be  seen  from 
the  case  as  reported  in  33  Texas  Civ.  App.,  448,  41  Texas  Civ.  App., 
19,  and  100  S.  W.  Bep.,  995.  The  charge  is  again  complained  of, 
but  we  doubt  if  the  objections  urged  to  the  last  charge  would  war- 
rant a  reversal  of  the  judgment,  though,  in  stating  the  degree  of 
care  which  appellee  owed  appellant,  in  the  second  paragraph  the 
court  uses  the  rather  indefinite  expression  "a  high  degree  of  care" 
instead  of  a  very  high  degree  of  care  or  the  highest  degree  of  care. 
Also  in  the  fourth  paragraph  of  the  charge  the  court  instructed 
the  jury  that  if  under  the  testimony  there  was  any  difference  in 
the  safety  to  the  passenger  of  freight  train  transportation  and  trans- 
portation on  passenger  trains,  appellant  assumed  such  increased 
hazard  or  risk  incident  to  his  transportation  on  a  freight  train.  This, 
we  think,  was  at  least  inappropriate  and  should  have  been  omitted. 
Further  than  this  we  do  not  care  to  discuss  the  charge,  since  our 
views  have  been  sufficiently  expressed  on  that  subject  in  the  previous 
opinions. 

Without,  however,  determining  whether  the  objections  to  the 
charge  above  pointed  out  would  require  the  judgment  to  be  reversed, 
we  are  constrained  to  hold  that  the  following  rulings  on  the  ad- 
mission of  testimony  must  have  that  effect:  The  appellee  was  per- 
mitted to  prove,  over  the  objections  of  appellant,  that  appellant 
was  prosecuting  this  suit  on  a  pauper's  affidavit  and  that  his  son-in- 
law  had  refused  to  20  on  his  bond  for  costs.  This  evidence  was 
clearly  irrelevant  ana  could  only  have  had  the  desired  effect  of 
placing  appellant  before  the  jury  in  an  unfavorable  light,  to  say 
the  least  of  it.  Appellee  seeks  in  different  ways  to  avoid  the  force 
of  the  ruling,  but  without  undertaking  to  discuss  the  matter  in 
detail,  we  think  that  the  proceeding  complained  of,  as  set  forth  in 
the  record,  had  a  tendency  to  deprive  appellant  of  a  fair  hearing 
before  the  jury. 

We  are  also  of  opinion  that  appellee  should  not  have  been  per- 
mitted to  prove  that  it  had  a  rule  which  was  in  force  requiring 


1908.]  Hardin  v.  Ft.  Wobth  &  D.  C.  Rr.  Co.  187 

the  train  crew  to  report  the  ease  of  a  man  who  had  got  hurt  on  the 
train,  and  that  it  would  go  hard  with  the  crew  who  did  not  do 
this.  The  answer  to  the  assignment  complaining  of  the  admission 
of  this  testimony  is  twofold:  First,  that  only  a  general  objection 
was  made  to  the  evidence;  second,  that  the  testimony  was  harmless 
because  the  evidence  did  not  further  show  that  no  report  had  been 
made  of  this  accident. 

It  seems  that  this  testimony  was  embodied  in  the  stenographer's 
report  of  a  former  trial  in  which  the  testimony  was  objected  to 
because  it  was  irrelevant,  immaterial  and  hearsay,  but  when  this 
report  was  offered  on  the  last  trial  the  evidence  was  objected  to 
generally  and  the  ground  of  objection  was  not  then  specifically  stated. 
We  are  inclined  to  the  opinion,  however,  that  appellant  must  have 
intended  in  making  this  objection  to  incorporate  tlie  ground  of  ob- 
jection as  set  forth  in  the  stenographer's  report. 

As  to  the  other  point,  it  is  sufficient  to  say  that  the  testimony 
afforded  counsel  an  opportunity  in  the  argument  of  the  case  to 
treat  it  as  a  circumstance  tending  to  prove  that  no  such  accident 
88  appellant  claimed  had  occurred,  there  being  no  evidence  that  any 
such  report  had  been  made. 

We  are  also  inclined  to  the  opinion  that  the  court  erred  in  per- 
mitting Robert  Spencer  to  corroborate  his  own  testimony  with  the 
statement  that  he  had  testified  several  times  before,  and  that  his 
testimony  was  the  same  every  time  and  the  same  as  was  the  state- 
ment he  had  made  to  Mr.  Taylor,  one  of  the  attorneys  for  appellee, 
when  first  talked  to  about  it  out  of  court.  Appellee  seeks  to  justify 
this  ruling  on  the  ground  that  an  attack  had  been  made  on  the 
character  of  this  witness  by  the  following  cri)ss-examination :  "Q. 
What  is  your  name?  A.  Robert  Spencer.  Q.  Who  was  it  that 
found  your  testimony  and  found  you?  A.  Found  me?  Q.  Who 
found  out  what  you  would  testify  to  on  this  case?  A.  When;  this 
last  time?  Q.  No;  the  first  time  that  you  were  ever  questioned 
about  this  matter.  A.  I  believe  that  Mr.  Jackson  said  something 
to  me  about  the  case — said  there  was  a  case  in  court.  Q.  Who  came 
to  you  first?  A.  I  believe  that  Mr.  Taylor  said  something  about 
it.  Q.  When  I  first  asked  you  that,  why  did  you  not  tell  it  right 
out?    A.    Well,  it  was  not  the  first  I  heard  of  it,"  etc. 

We  hardly  think  this  amounted  to  an  attack  on  the  character  of 
the  witness.  The  cases  relied  on  by  appellee  went  a  good  deal 
farther,  we  think,  than  this  cross-examination.  The  questions  pro- 
pounded may  have  been  intended  as  an  insinuation  against  the 
veracity  of  the  witness,  but  we  hardly  think  that  that  was  their  nec- 
essary effect,  because  immediately  following  the  question,  "Who  was 
it  that  found  your  testimony  and  found  you?"  which  was  the  most 
insinuating  of  all,  is  a  further  question  which  seems  to  withdraw 
that  construction  by  explaining  what  was  meant  by  the  question  as 
follows:    '^Who  found  out  what  you  would  testify  to  on  this  case?" 

Being  unable  to  approve  the  rulings  on  the  admission  of  testimony 
and  to  say  that  they  were  harmless,  we  are  constrained  to  again 
reverse  the  judgment  and  remand  the  cause  for  a  new  trial. 

Reversed  and  remanded. 
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John  Couch  v.  Texas  &  Pacific  Bailway  Company  et  al. 

Decided  February  8,  1908. 

1. — Deed — Call  for  EaUroad  Bight  of  Way — Constmctlon. 

A  call  in  the  fieldnotes  of  a  deed  for  a  railroad  right  of  way,  shoiild 
be  regarded  as  a  call  for  the  line  of  another  tract  of  land  and  not  as  a  call 
for  a  road  or  highway,  and,  when  an  actual  survey  discloses  a  conflict  in  the 
calls,  it  becomes  a  question  of  fact  for  the  jury  to  determine  from  all  the  cir- 
eiiinstanccs  whether  it  was  the  intention  of  the  grantor  to  convey  to  the  center 
of  the  right  of  way  or  only  to  the  outer  boundary  thereof. 

2. — Same — ^Homestead. 

In  a  suit  to  determine  the  true  boundaries  of  a  tract  of  land  conveyed 
by  husband  and  wife,  the  fact  that  the  land  was  part  of  the  homestead,  is  ir- 
relevant and  immaterial. 

Appeal  from  the  District  Court  of  Callahan  County.  Tried  below 
before  Hon.  J.  H.  Calhoun. 

Bomyer  &  Tillett,  for  appellant. 

ff.  C  Shropshire,  for  appellee,  Texas  &  P.  Ry.  Company. — The 
conveyance  of  the  land  bounded  on  the  right  of  way  of  the  Texas 
&  Pacific  Railroad  (by  appellant  and  wife  to  Norton  &  McGown), 
carries  with  it  the  fee  to  the  center  of  the  said  right  of  way  as  part 
and  parcel  of  the  grant;  hence,  the  verdict  of  the  jury  was  correct, 
and  the  court  did  not  err  in  refusing  to  set  the  verdict  aside. 
Couch  V,  Texas  &  Pac.  Ry.  Co.,  87  S.  W.,  847;  Muller  v.  Landa,  31 
Texas,  275;  Wiess  v.  Goodhue,  102  S.  W.,  796-7;  Bond  v.  Texas  & 
Pac.  Ry.  Co.,  15  Texas  Civ.  App.,  281;  Mitchell  v.  Bass,  26  Texas, 
380;  Day  v.  Chambers,  62  Texas,  190;  Emerson  v.  Bedford,  21  Texas 
Civ.  App.,  262;  Cocke  v.  Texas  &  N.  O.  Ry.  Co.,  103  S.  W.,  408; 
Maynard  v.  Weeks,  41  Vt.,  617;  Church  v.  Stiles,  59  Vt.,  642;  10 
Atl.  Rep.,  674;  Jacob  v.  Woolfolk,  14  S.  W.,  415;  Schneider  v. 
Jacob,  5  S.  W.,  350. 

Otis  Bowyer  and  Hardwicke  &  Eardwicke,  for  appellee.  City  of 
Baird. 

STEPHENS,  Associate  Justice. — This  is  the  second  appeal  in 
this  case,  the  first  being  reported  in  87  S.  W.  Rep.,  847,  and  99 
Texas,  464,  to  which  we  refer  for  a  history  and  statement  of  the 
case. 

The  main  question  at  issue  was  the  effect  to  be  given  to  the  fol- 
lowing language  in  a  deed  made  March  6,  1889,  by  appellant  Couch 
and  wife  to  Norton  &  McGown:  "A  portion  of  N.  W.  14  of  section 
ninety  (90)  B.  B.  B.  &  C.  R.  Co.,  about  2^^  miles  west  of  Baird, 
commencing  at  N.  E.  corner  of  the  N.  W.  14  of  said  section  ninety 
(90),  stake  and  stone  mound  from  which  a  p.  0.  10  brs.  S.  62^ 
west  217  vrs.,  marked  R. ;  do  10  brs.  N.  77  W.  38Vi  vrs.,  marked  X; 
thence  west  950  vrs.  to  S.  E.  comer  No.  eighty  (80)  B.  B.  B.  &  C. 
Ry.  Co.  land,  stone  and  mound  for  corner,  from  which  a  black- 
jack 8"  brs.  S.  28  E.  21  vrs.  Mk'd  N.  W.  90  a  p.  0.  19 
brs.  N.  83  W.,  80  vrs.   Mk'd  RR;  thence  south  about  190  vrs.  to 
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Tight  of  way  of  the  Texas  &  Pacific  Railway;  thence  east  with  said 
T.  &  P.  By.  right  of  way  about  950  vre.  to  corner;  thence  north 
about  110  vrs.  to  stake  and  stone  mound  from  which  a  p.  o.  10'^ 
brs.  south  62^  W.  217  vrs.  Mk'd  R.,  p.  o.  10"  brs.  N.  77  W.  SSVa 
vrs.  marked  X,  to  place  of  beginning — containing  forty  (40)  acres 
more  or  less.'' 

On  the  first  tiial  the  court  instructed  the  jury  to  return  a  ver- 
dict in  favor  of  the  appellees,  the  Texas  &  Pacific  Railway  Company 
and  the  city  of  Baird,  thus  holding  that  the  language  above  quoted, 
read  in  the  light  of  an  actual  survey,  included  all  the  land  claimed 
by  Couch  and  wife  north  of  the  Texas  &  Pacific  Railway  track,  the 
survey  made  showing  that  the  distances  called  for  would  have  that 
effect.  This  action  was  approved  by  the  Court  of  Civil  Appeals 
for  the  Fourth  District,  who  treated  the  calls  for  the  right  of  way 
of  the  railroad  as  calls  for  a  public  road  or  street  had  so  long  been 
treated  in  the  conveyances  of  land  bounded  thereon.  Tlie  Supreme 
Court,  taking  a  different  view,  reversed  the  judgment  and  remanded 
the  cause,  holding  that  the  issue  was  one  for  the  jury.  The  result 
of  the  jury  trial,  however,  was  the  same. 

Conclusions. — In  treating  the  calls  for  the  railroad  right  of  way 
as  analogous  to  calls  for  public  roads  and  streets  the  Court  of  Civil 
Appeals  seem  to  have  been  in  accord  with  the  view  entertained  in 
other  jurisdictions,  as  will  be  seen  from  the  cases  cited  in  the  brief 
for  the  appellee,  Texas  &  Pacific  Railway  Company.  In  one  of  these 
cases,  for  instance,  decided  by  the  Supreme  Court  of  Vermont — a 
court  composed  of  six  judges — this  language  was  used  by  the  chief 
justice:  "Public  roads  and  highways,  also  railroads,  are  regarded 
as  having  three  lines:  the  center  line,  which  is  usually  the  line 
sxurveyed  when  the  road  is  laid  out,  and  on  each  side  of  which  the 
road  is  laid;  the  two  side  lines,  at  equal  distances  from  the  center 
line,  and  between  which  lies  the  territory  covered  by  the  road. 
When,  in  a  conveyance  of  real  estate  adjoining  a  highway,  such 
highway  is  referred  to  as  constituting  a  boundary,  the  center  line 
will  be  held  to  be  the  boundary  so  referred  to,  unless  the  language 
used  in  so  referring  to  it  shows  clearly  that  a  side  line,  instead  of 
the  center,  was  intended.*'  Harrison  Maynard  v.  Philo  Weeks,  41 
Vt.,  203,  marginal  page  617.  There  is,  therefore,  much  force  in 
the  contention  of  the  appellee  that  inasmuch  as  the  calls  for  distance 
in  the  field  notes  above  quoted,  from  the  northeast  and  northwest 
comers  of  the  land  conveyed  to  the  right  of  way,  would,  if  given 
controlling  effect,  carry  the  boundaries  to  the  center  of  the  railway 
track,  the  calls  for  the  right  of  way,  when  read  in  the  light  of  this 
established  fact,  were  rendered  entirely  unambiguous.  But  however 
this  may  be,  these  calls  for  distance  clearly  warranted  a  finding  in 
favor  of  the  appellees  on  this  issue,  which  was  submitted  to  the 
jury  in  a  charge  which,  though  somewhat  inaccurate,  substantially 
conformed  to  the  opinion  of  the  Supreme  Court. 

The  fact  that  the  land  conveyed  was  a  part  of  the  homestead  of 
Couch  and  wife  is  a  matter  of  no  consequence  and  was  properly  so 
treated  in  the  trial  below. 
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The  court  also  was  warranted  in  ignoring  the  issue  of  estoppel 
presented  in  the  fifth  assignment  of  error,  inasmuch  as  no  such 
estoppel  was  set  up  or  relied  on  by  appellant  in  his  pleadings.  The 
judgment   is   therefore   affirmed. 

ON   MOTION    FOR   REHEARING. 

The  construction  given  our  opinion  in  this  motion  places  us  in 
conflict  with  the  opinion  of  the  Supreme  Court  on  the  former  appeal, 
and  therefore  seems  to  call  for  a  further  statement  of  our  views.  It 
is  true,  as  appellant  contends,  that  the  language  of  the  opinion  of 
the  Supreme  Court  is  to  the  effect  that  there  is  a  conflict  between 
tlie  calls  for  distance  and  the  calls  for  the  Texas  &  Pacific  Railway 
riglit  of  way.  We  are  frank  to  say  this  view  does  not  seem  to  us 
to  be  sound.  When  the  language  of  the  whole  deed  is  read  in  the 
light  of  measurements  on  tl\e  ground  showing  that  the  unequal  dis- 
tances called  for — one  hundred  and  ninety  varas  at  one  end  and 
one  hundred  and  ten  at  the  other — ^would  carry  the  land  conveyed 
to  the  center  of  the  railway  right  of  way,  the  conclusion  seems 
irresistible  tliat  in  calling  for  the  right  of  way  the  parties  must 
have  meant  the  center  of  the  right  of  way,  thus  rebutting  the  pre- 
sumption which  otherwise,  according  to  the  view  of  the  Supreme 
Court,  might  obtain,  that  the  side  and  not  the  center  line  of  the 
right  of  way  was  meant.  In  no  view  does  the  case  seem  to  us 
precisely  analogous  to  that  of  a  call  for  distance  conflicting  with 
a  definite  call  for  the  line  or  comer  of  another  survey,  for  there 
one  or  the  other  of  the  calls  would  have  to  be  rejected  as  a  mistake. 
Here  the  call  for  the  right  of  way  at  most  is  only  indefinite  and 
seemingly  uncertain  as  to  its  meaning.  The  inferior  call  for  dis- 
tance therefore  does  not  have  to  be  rejected  as  erroneous,  but,  on 
the  contrary,  may  be  looked  to  as  an  interpreter  of  the  cftll  of 
higher  grade.  All  the  calls  of  a  deed  should  stand,  if  possible,  and 
tliat  construction  should  be  adopted  which  will  allow  this  to  be 
done.  This  is  an  old  and  familiar  rule  of  construction,  and  we  see 
no  good  reason  for  not  applying  it  to  tliis  case,  even  if  we  reject 
the  view,  which  seems  to  prevail  in  other  jurisdictions,  that  pre- 
sumptively the  call  for  a  railroad  right  of  way,  like  the  call  for  a 
road  or  street,  is  a  call  for  the  center  of  such  way  of  travel. 

But  however  this  may  be,  the  case  was  remanded  by  the  Supreme 
Court  in  order  tliat  the  question  of  intention  might  be  submitted 
to  the  jury,  which  was  done  on  the  last  trial,  and  it  is  our  conclusion 
that  the  evidence  as  a  whole  warranted  a  finding  that  it  was  the 
intention  of  the  parties  to  include  within  the  conveyance  the  ter- 
ritory north  of  the  railway  track  on  which  the  well  in  question  was 
situated.  This  intention  is,  of  course,  to  be  found  in  the  language 
of  the  deed,  read  in  the  light  of  the  circumstances  under  which  it 
was  executed,  and  not  at  all,  as  seems  to  be  contended,  in  declara- 
tions of  intention  subsequently  made  on  the  witness  stand  or  else- 
where.    The  motion  is  therefore  overruled. 

Affirmed. 

Writ  of  error  refused. 
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Chicago,  Bock  Island  &  Gulf  Bailway  Company  v.  B.  B.  Pooeb. 

Decided  February  8,  1908. 

1. — ^PeremptoTy  Charge — ^Practice. 

Where  there  is  no  room  for  difference  of  opinion  on  the  undisputed  evi- 
dence it  is  proper  for  the  trial  court  to  instruct  a  verdict  in  accordance  with 
the  evidence. 

2. — ^Trlal — ^Argument  of  ConnBeL 

In  a  suit  for  damages  for  personal  injuries  received  in  a  collision  of  rail- 
road trains,  counsel  for  plaintiff  used  the  following  language  in  his  opening 
argument:  ''Consider  how  this  man  (the  plaintiff)  must  have  suffered,  pinned 
there  against  the  wall  with  all  this  weight  of  seats  and  debris  piled  on  top  of 
him,  and  poor  old  man  Trippett  beneath  him."  Held,  under  the  circumstances, 
the  reference  to  Trippett,  who  was  fatally  injured,  was  not  improper. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Mike  E.  Smith. 

N,  H.  Lassiier  and  Robert  Harrison,  for  appellant. — The  argument 
objected  to  was  improper,  as  it  was  irrelevant  to  any  issue  in  this 
case,  and  was  outside  the  record,  and  was  strongly  calculated  to 
prejudice  the  jury  against  the  defendant,  and  to  influence  them  in 
favor  of  the  appellee,  and  to  cause  them  to  confuse  the  appellee's 
injuries  with  the  serious  injuries  of  Mr.  Trippett,  and  to  inject  the 
idea  into  their  minds  that  because  the  two  men  were  thrown  in 
proximity  to  each  other  by  the  collision,  and  one  was  fatally  injured, 
the  other  would  probably  be  very  seriously  injured.  The  instruction 
of  the  court  did  not  repair  the  harm  done  by  this  argument,  and 
did  not  erase  from  the  minds  of  the  jury  the  impressions  improperly 
made  by  it,  and  the  court  erred  in  failing  to  admonish  counsel  to 
refrain  from  the  character  of  argument  objected  to.  Houston  E. 
&  W.  T.  By.  Co.  V.  McCarty,  89  S.  W.  Rep.,  806;  Mount  v.  State, 
86  S.  W.  Eep.,  710;  Chicago,  E.  I.  &  G.  Ry.  Co.  v.  Musick,  76 
S.  W.  Sep.,  221;  Garrity  v.  Rankin,  55  S.  W.  Rep.,  368;  Hunstock 
V.  Roberts,  65  S.  W.  Rep.,  675;  Chicago,  R.  I.  &  G.  Ry.  Co.  v. 
Langston,  48  S.  W.  Rep.,  611;  Willis  v.  McNeill,  57  Texas,  474; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Jones,  73  Texas,  235;  Dillingham  v. 
Scales,  78  Texas,  206;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Butcher,  18  S. 
W.  Rep.,  585;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Levy,  59  Texas,  551; 
Moss  V.  Sanger,  75  Texas,  321. 

B.  L.  CarlocJc  and  W.  P.  McLean,  for  appellee. 

STEPHENS,  Associate  Justice. — This  was  an  action  for  per- 
sonal injuries,  which  resulted  in  a  verdict  and  judgment  for  eight 
thousand  dollars,  the  court  instructing  a  verdict  in  appellee's  favor 
on  the  issue  of  liability.  As  to  the  nature  and  extent  of  his  injuries 
the  evidence  was  more  or  less  conflicting  and  this  issue  was  sub- 
mitted to  the  jury,  the  main  ground  of  recovery  being  that  he  had 
been  severely  and  permanently  injured  in  his  shoulder  and  hip,  which 
was  strenuously  controverted  by   appellant. 
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That  appellant  was  clearly  liable  for  the  injury  will  be  seen  from 
the  following  statement  of  the  case  made  in  its  brief:  "The  evi- 
dence shows  that  the  appellee  was  a  passenger  en  route  from  Bridge- 
port to  Dallas  on  the  morning  of  August  13,  1906.  He  was  riding 
in  the  next  to  the  last  coach  in  the  train.  The  train  had  come  into 
the  T.  &  P.  passenger  station  at  Fori;  Worth,  and  to  get  out  of 
Fort  Worth  it  was  necessary  to  back  from  the  T.  &  P.  station  to 
the  Rock  Island  main  line,  a  distance  of  about  half  a  mile,  where 
it  would  resume  its  course  to  Dallas.  Under  the  appellant's  custom 
of  handling  trains  from  its  main  line  into  the  T.  &  P.  depot  and 
back  again,  it  was  the  duty  of  the  conductor  of  the  train  desiring 
to  leave  the  T.  &  P.  station,  to  call  the  yardmaster's  chief  clerk 
over  the  telephone,  and  ascertain  from  him  that  the  track  was  clear 
and  that  no  train  would  be  allowed  to  enter  this  connecting  track 
between  the  main  line  and  the  T.  &  P.  depot  until  his  train  had 
traversed  it.  On  the  morning  in  question  the  conductor  of  the  train 
on  which  appellee  was  riding  failed  to  ascertain  this  from  the 
yardmaster's  chief  clerk,  and  another  train  was  allowed  to  enter  this 
connecting  track  on  its  way  to  the  T.  &  P.  depot  while  the  appellee's 
train  was  backing  out,  and  the  two  trains  came  together  on  a  curve 
in  the  yards.  The  incoming,  train  suffered  no  damage,  but  the  two 
rear  coaches  in  the  Dallas  train  were  partially  telescoped,  and  several 
passengers  injured,  one  being  killed.  The  appellee,  who  was  seated 
with  his  friend,  Mr.  Stephens,  of  Bridgeport,  in  about  the  middle 
of  the  car,  next  to  the  partition  that  separated  the  coach  into  two 
compartments,  was  thrown  forward  against  this  partition  and  was 
held  there  by  the  weight  of  the  car  seats  which  had  been  pushed 
forward  by  the  partial  telescoping  of  the  two  rear  coaches.*' 

Inasmuch  as  there  was  no  room  for  a  difference  of  opinion  on 
the  undisputed  facts  as  to  the  question  of  liability,  the  court  did 
not  err,  as  first  assigned,  in  taking  that  issue  from  the  jury.  Northern 
Texas  Traction  Co.  v.  Lewis,  37  Texas  Civ.  App.,  197;  Missouri, 
K.  &  T.  Ey.  Co.  of  Texas  v.  Taff,  31  Texas  Civ.  App.,  657;  Missouri, 
K.  &  T.  Ey.  Co.  of  Texas  v.  Saunders,  106  S.  W.  Sep.,  321. 

The  next  objection  to  the  charge  is  that  the  evidence  did  not 
warrant  the  jury  in  taking  into  consideration  the  appellee^s  im- 
paired ability  to  earn  money  in  the  future,  but  while  the  evidence 
set  out  in  the  statement  in  appellant^s  brief  may  not  have  war- 
ranted the  submission  of  this  item  of  recovery,  the  evidence  quoted 
by  appellee  in  answer  to  this  objection  undoubtedly  did. 

The  next  three  assignments  present  objections  to  remarks  made 
by  counsel  for  appellee  in  his  opening  argument,  the  principal 
ground  of  objection  being  that  the  following  statement,  or  rather 
the  last  clause  of  it,  was  made  and  in  substance  repeatedly  made: 
"Consider  how  this  man  must  have  suffered,  pinned  there  against 
that  wall  with .  all  this  weight  of  seats  and  debris  piled  on  top  of 
him,  and  poor  old  man  Trippett  beneath  him.'^  It  seems  that  ap- 
pellant desired  to  have  this  pathetic  reference  to  the  unfortunate 
Trippett  entirely  eliminated,  but  inasmuch  as  what  befell  Trippett 
was  a  part  of  the  case  itself — one  of  the  features  of  the  collision 
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and  wreck — ^the  court  did  not  err  in  permitting  counsel  to  discuss 
it  before  the  jury. 

The  only  remaining  assignment  questions  the  sufficiency  of  the 
evidence  as  to  the  extent  of  the  injuries,  but  it,  too,  must  be  over- 
ruled. The  testimony  of  appellee  and  the  experts  offered  in  support 
of  his  claim  warranted  a  finding  that  he  had  sustained  serious  and 
permanent  injuries  both  in  his  shoulder  and  hip,  to  say  nothing  of 
the  intense  physical  pain  and  mental  anxiety  which  he  must  have 
suffered  in  the  terrific  collision  and  wreck  in  which  he  came  so 
near  losing  his  life.     The  judgment  is  therefore  affirmed. 

Affirmed. 


J.  Davis  v.  S.  B.  Sisk. 

Decided  February  8,  1008. 

1. — Contraot — ^Part  Verbal,  Part  Written — ^Proof. 

Where  a  tract  of  land  was  exchanged  for  a  stock  of  merchandise  and  sev- 
eral town  lots,  and  deeds  were  executed  by  the  parties  respectively  to  the  land 
and  lots,  but  there  was  no  written  evidence  of  the  terms  of  the  exchange,  parol 
evidence  was  admissible  as  to  the  terms  of  the  contract  of  exchange. 

2. — Contraot — ^Breach — ^Damages — ^Estoppel. 

Where  D.  and  S.  exchanged  property,  D.  agreeing  to  discharge  certain  debts 
which  constituted  an  incumbrance  on  the  property  given  by  him  in  exchange, 
and  failed  to  do  so,  whereby  S.  loses  said  property,  the  fact  that  8.  sued  the 
parties  seizing  said  property  for  its  value  and  for  damages  for  the  seizure 
of  the  same,  would  not  estop  him  from  demanding  from  D.  the  value  of  the 
property  so  lost,  and  which  he  failed  to  recover  from  the  parties  appropriat- 
ing the  same. 

8. — Set-off — ^Insolyenoy. 

Where  the  plaintiff  in  a  suit  upon  promissory  notes   is  insolvent,   it  is 
proper  to  allow  the  defendant  to  offset  the  amount  of  the  notes  with  damages 
suffered  by  him  by  reason  of  a  breach  by  the  plaintiff  of  the  contract  to 
.  which  the  notes  relate. 

Appeal  from  the   District   Court  of   Delta   County.      Tried   below 
before  Hon.  T.  D.  Montrose. 

J.  L.  Toung,  for  appellant. 

Neyland  &  Neyland,  for  appellee. 

RAIN'EY,   Chief  Justice.— The  following  statement  taken  from ' 
appellee's  brief  is  adopted  as  our  conclusions  of  facts,  to  wit: 

''On  the  24th  day  of  October  and  prior  thereto  the  appellant 
was  a  merchant  doing  business,  with  one  A.  P.  Bruce,  as  a  partner, 
in  the  town  of  Klondyke,  Delta  County,  Texas,  and  was  the  owner 
of  the  following  described  property,  to  wit:  one-half  interest  in  a 
stock  of  goods,  wares  and  merchandise,  together  with  a  $215  interest 
in  the  other  half,  the  said  stock  of  goods  being  worth  about  $2,000, 
and  a  one-half  interest  in  a  store  house  of  the  value  of  $750^  and 
VoL  XLTX.  avil— 18, 
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the  appellant  owned^  in  addition^  the  house  and  lots  in  his  petition 
described,  worth  $800.  At  the  time  the  appellant  represented  that 
there  were  commercial  debts  owing  by  said  firm  of  about  $400,  but 
in  truth  and  in  fact  there  were  about  $1,200  commercial  debts 
against  the   said  stock,  which  debts   appellant   agreed  to   pay. 

"On  the  said  24th  day  of  October,  1902,  the  appellee  was  a  farmer, 
and  owned  a  farm  of  200  acres  of  land  situated  in  Franklin  County, 
Texas,  worth  $2,500,  and  he  owed  on  the  said  farm  the  sum  of 
$750,  which  was  not  due.  On  the  day  mentioned,  the  appellant  and 
appellee  met  at  the  house  of  A.  Owen,  in  Franklin  County,  and 
entered  into  a  verbal  trade  and  called  up  witnesses  to  witness  same, 
which  trade  was  as  follows:  The  appellant  traded  to  the  appellee 
all  of  his  interest  in  the  property  above  named,  and  contracted  and 
agreed  to  pay  ofE  and  discharge  the  commercial  debts  owing  by  the 
firm  of  Davis  &  Bruce,  and  stated  that  he  had  more  than  enough 
good  accounts  owing  by  good  men  to  pay  said  debts,  and  would  be 
up  in  a  few  days  and  attend  to  it.  The  appellee,  in  consideration 
of  the  property  received  by  him  and  the  promise  to  pay  said  debts, 
traded  tlie  appellant  his  200  acre  farm,  and  was  to  pay  oflE  the  debt 
owed  against  same.  After  the  trade  was  made  and  witnessed,  the 
parties  agreed  that  they  would,  with  their  wives,  meet  in  the  town 
of  Mt.  Vernon  and  execute  deeds  to  the  real  estate,  and  that  meeting 
was  not  for  the  purpose  of  making  a  trade  or  reducing  the  entire 
deal  to  writing,  but  solely  for  the  purpose  of  reducing  that  part  of 
the  trade  that  related  to  the  real  estate,  to  writing. 

"On  the  25th  day  of  October,  it  being  the  next  day  after  the 
trade  was  made,  the  parties  met  in  the  office  of  attorney  Wilkerson, 
in  Mt.  Vernon,  and  he  drew  a  deed  from  the  appellee  and  his  wife, 
conveying  to  the  appellant  the  200  acre  farm,  also  a  deed  from  the 
appellant  and  his  wife  to  the  appellee,  conveying  to  the  appellee 
the  real  property  in  Klondyke,  and  there  being  a  lien  on  the  ap- 
pellee^s  farm  the  appellant  was  permitted  to  keep  a  lien  on  the 
land  conveyed  by  him  to  secure  him  against  the  failure  of  appellee 
to  pay  the  amount  owed  by  him  on  the  farm,  and  there  being  no 
legal  necessity  to  reduce  the  sale  of  the  personal  property  to  writing 
the  appellee  trusted  the  appellant  to  keep  that  part  of  the  considera- 
tion of  the  trade  and  pay  off  the  commercial  debts  owing  on  the 
stock  of  goods.  The  parties  and  their  wives  duly  executed  the  con- 
veyances to  the  property  respectively  owned  by  them,  as  stated. 
Each  party  took  actual  possession  of  the  property  received  from  the 
other,  and  a  short  time  after  the  appellee  went  into  the  possession 
of  the  stock  of  goods  the  creditors  of  Davis  &  Bruce  began  demanding 
the  payment  of  the  debts  owing  by  that  firm  on  the  stock  of  goods, 
and  the  appellee  at  once  called  upon  the  appellant  to  comply  with 
that  part  of  the  consideration  and  come  forward  and  pay  the  said 
debts.  On  the  appellant  failing  to  pay  said  debts,  the  creditors 
sued  the  firm  of  Davis  &  Bruce,  and  attached  the  entire  stock  of 
goods  and  the  store  house,  it  being  admitted  the  value  of  the  stock 
taken  was  $1,722.26,  and  it  'was  proved  tliat  the  store  house  was 
worth  $750,  and  the  appellee  being  unable  to  give  bond  or  pay  the 
debts,   lost   the   full    value   of    same.     After   the    creditors    attached 
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the  stock  of  goods  the  appellant  disposed  of  the  farm  and  became 
insolvent,  and  the  appellee  nsed  every  effort  to  protect  himself  by 
suing  the  creditors  and  the  sheriff  and  oflBcers  levying  the  attach- 
ments, and  in  one  action  did  recover  $196.  At  the  time  of  bringing 
this  action  and  at  the  time  of  the  trial  the  appellant  was  insolvent, 
and  the  appellee  conld  not  make  him  respond  in  damages,  and 
therefore  filed  his  pleading  setting  up  the  entire  trade  and  the 
breach  of  the  same  by  appellant  and  prayed  for  relief,  in  damages, 
to  cancel  the  notes,  etc.,  and  on  the  trial  of  the  cause  the  court  found 
in  favor  of  appellee,  cancelling  the  notes  with  a  part  of  the  damages 
and  giving  judgment  in  favor  of  appellee  for  the  overplus,  to  wit: 
$265,  from  which  judgment  the  appellant  appeals." 

The  appellant,  J.  Davis,  brought  this  suit  against  appellee,  S.  B. 
Sisk,  to  recover  on  two  notes  for  $375  each,  aggregating  $750  and 
interest,  and  to  foreclose  a  vendor's  lien  on  certain  real  estate  de- 
scribed in  plaintiff's  petition,  said  lien  being  retained  on  said  land 
to  secure  said  notes. 

Defendant  answered  by  general  denial,  and  specially,  in  substance, 
setting  up  the  trade  the  parties  had  entered  into,  the  failure  of 
plaintiff  to  pay  off  and  discharge  the  mercantile  indebtedness  of 
Davis  &  Bruce,  tlie  subsequent  attachments  and  loss  to  defendant 
of  the  goods  and  store  house,  and  prayed  for  $1,257  damages  which 
he  asks  be  applied  to  the  cancellation  of  said  two  notes,  and  judg- 
ment for  the  remainder. 

The  contention  of  appellant  is,  that  the  contract  between  the 
parties,  as  shown  by  the  two  deeds  of  conveyance,  embraced  all  the 
terms  of  said  contract  and  that  parol  testimony  could  not  be  resorted 
to  to  alter,  add  to  or  change  said  contract  as  therein  contained. 
Appellee  contends  upon  the  other  hand,  that  said  conveyances  .do 
not  contain  all  the  terms  of  the  contract  as  made  between  them, 
but  that  said  deeds  of  conveyance  only  embrace  that  part  of  the 
contract  that  the  law  required  to  be  in  writing  to  make  binding,  and 
that  the  portion  of  the  contract  in  relation  to  personal  property 
was  not  reduced  to  writing,  and  under  these  circumstances  it  was 
competent  to  show,  in  addition  to  the  deeds,  by  parol  what  tlie  un- 
written portion  was.  In  other  words,  that  where  there  is  a  contract 
made,  part  of  which  is  reduced  to  writing  and  part  not,  that  the 
unwritten  portion  can  be  shown  by  parol. 

Under  the  facts  of  this  case  the  contention  of  appellee  accords 
with  our  views.  The  rule  that  "parol  contemporaneous  evidence  is 
inadmissible  to  contradict  or  vary  the  terms  of  a  valid  written  in- 
strument,''  does  not  apply  "where  the  original  contract  was  verbal 
and  entire,  and  a"  part  only  reduced  to  writing."  Thomas  v.  Ham- 
mond, 47  Texas,  42;  Hansen  v.  Yturria,  48  S.  W.  Rep.,  795;  Peel 
V.  Giesen,  21  Texas  Civ.  App.,  334.  It  is  clear  from  the  evidence 
that  the  two  deeds  of  conveyance  did  not  embrace  the  entire  con- 
tract- The  consideration  expressed  in  each  was  certain  real  estate, 
with  the  addition  in  the  deed  from  Davis  to  Sisk,  tlie  mention  of 
two  notes  which  Sisk  gave  Davis  to  secure  the  pajTnent  of  the  in- 
debtedness due  by  Sisk  on  the  land  conveyed  by  Sisk  to  Davis. 
Nothing  is  mentioned  of  the  stock  of  goods  that  was  sold  by  Davis 
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to  Sisk,  and  all  the  witnesses  testify  that  the  sale  of  these  goods 
was  included  in  the  transaction.  Whether  or  not  Sisk  assumed  the 
mercantile  debts  of  Davis  is  the  only  part  of  the  transaction  about 
which  there  is  a  controversy,  and  the  court  having  found  this  issue 
against  Davis,  and  the  evidence  supporting  this  finding,  it  is  con- 
clusive. 

The  proposition  is  made  that  Sisk  is  estopped  from  recovery  in 
this  case  because  he  sought  to  recover  from  the  attaching  creditors 
of  Davis  &  Bruce  for  the  seizure  and  sale  of  the  goods.  We  think 
there  is  no  element  of  estoppel  in  this  respect.  Davis  agreed  to  pay 
ofE  the  mercantile  debts,  which  he  represented  to  be  about  four  hun- 
dred dollars.  Sisk  relied  on  these  representations,  and  when  the 
creditors  were  pressing  him  he  tried  to  get  Davis  to  comply  with 
his  promise,  which  Davis  failed  to  do.  Sisk  not  having  the  money 
to  pay  said  debts,  was  compelled  to  let  the  property  go.  The  prop- 
erty having  gone  to  pay  Davis's  debts,  without  fault  of  Sisk,  Davis 
became  liable  to  him  for  the  value  of  the  property  that  Davis  had 
paid  Sisk  and  lost  to  Sisk  by  reason  of  said  transactions. 

If  the  suing  out  of  the  attachments  was  wrongful  it  was  Sisk^s 
duty  to  try  by  suit  to  recover  what  damages  he  had  sustained,  for 
Davis  would  not  have  been  responsible  to  him  for  the  wrongful 
interference  to  the  property.  But  Sisk  having  failed  in  the  suits  to 
recover  except  as  to  $196,  Davis  was  responsible  to  him  for  the 
balance  and,  as  Davis  was  insolvent,  there  was  no  error  in  cancelling 
the  notes  and  giving  him  a  Judgment  for  the  balance  of  the  re- 
covery. 

The  court  did  not  err  in  not  permitting  appellant^s  wife  to  testify 
that  appellant  told  her,  on  the  way  to  Mt.  Vernon  to  sign  the 
deeds  and  on  the  return  therefrom,  that  the  ^'trade  between  himself 
and  the  defendant  was  that  defendant  was  to  pay  the  debts  against 
the  firm  and  business/'  etc.  This  testimony  was  hearsay  and  self- 
serving  and  we  think  clearly  inadmissible. 

The  evidence  was  sufficient  to  support  the  judgment,  and  finding 
no  error  in  the  record  the  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


V.  B.  Davenport  v.  A.  C.  Bearden  et  al. 

Decided  February  8,  1908. 

1. — Trespass  to  Try  Title — Limitation — ^Peremptory  Charge. 

Where,  in  a  suit  of  trespass  to  try  title,  it  appeared  from  the  undisputed 
competent  evidence,  that  the  adverse  claimants  of  the  land  in  controversy  were 
in  actual  possession  of  the  same  at  the  time  of  the  death  of  the  owner  and 
remained  m  such  possession  of  the  same  for  more  than  ten  years  before  the 
institution  of  the  suit,  a  peremptory  charge  for  the  defendants  was  proper  with- 
out regard  to  possible  errors  in  the  admission  of  other  evidence  on  the  trial. 

8. — Same — ^Bes  Adjndicata. 

A  final  judgment  of  a  court  of  competent  jurisdiction  against  unknown 
heirs  if  condusive  of  the  rights  of  such  heirs. 
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Appeal  from  the  District  Court  of  Bosque  County.  Tried  below 
before  Hon.  0.  L.  Lockett. 

Pete  Arnold,  J.  C.  Scott  and  F.  B.  Stanley,  for  appellant. 

E.  B.  Robertson  and  James  M.  Robertson,  for  appellees. 

SPEER,  Associate  Justice. — The  appellant  as  plaintiff  below 
instituted  this  suit  against  the  appellees  in  the  form  of  an  action 
of  trespass  to  try  title  to  recover  the  William  Shepherd  league  and 
labor  of  land  in  Bosque  County.  The  court  instructed  tlie  jury  to 
return  a  verdict  for  defendants,  which  was  done  and  judgment  was 
entered  accordingly,  from  which  this  appeal  is  prosecuted. 

The  first  assignment  complains  of  the  court's  ruling  in  admitting 
evidence,  but  we  shall  not  pause  to  consider  whether  the  same  was 
erroneous  or  not,  inasmuch  as  the  court's  action  in  directing  a  ver- 
dict for  appellees  was  clearly  proper  under  the  other  undisputed 
evidence.  Several  reasons  may  be  given  why  this  course  was  proper, 
but  we  shall  content  ourselves  with  noticing  only  two  of  them: 
First,  it  is  undisputed  that  appellant  claims  the  land  through  her 
mother  as  heir  of  William  Shepherd,  who  died  in  the  year  1880,  and 
that  her  mother  was  then  a  widow  and  had  been  since  1869;  that 
the  appellees  and  those  under  whom  they  claim  took  adverse  pos- 
session of  the  land  in  controversy  in  1857,  and  that  as  early  as 
January  1,  1879,  the  land  was  all  under  fence,  actually  occupied  and 
claimed  by  the  appellees  and  those  under  whom  they  claim  in  such 
way  as  to  give  them  a  full  and  perfect  title  under  article  3343, 
Sayles'  Texas  Civil  Statutes,  commonly  known  as  the  ten  year 
statute  of  limitations.  Second,  the  evidence  discloses  that  on 
January  17,  1894,  a  judgment  was  rendered  by  the  District  Court 
of  Bosque  County  in  favor  of  E.  G.  P.  Kellum,  under  whom  'the 
appellees  claim,  against  a  great  number  of  defendants,  including 
the  unknown  heirs  of  William  Shepherd,  devesting  all  the  right, 
title,  interest  and  claim  out  of  the  defendants  and  vesting  the  same 
in  said  Kellimi.  For  this  reason,  as  well  as  the  preceding  one,  an 
instruction  in  favor  of  appellees  was  mandatory.  Hardy  v.  Beaty, 
84  Texas,  562. 

The  judgment  of  the  District  Court  is  afSrmed. 

Affirmed, 

Writ  of  error  refused. 


San  Antonio  &  Ahansas  Pass  Eailway  Company  et  al.  v.  T.  0. 

Martin  et  al. 

Decided  February  12,  1908. 

1. — Carrier  of  live  Stock — ^Negligence — Pleading. 

In  an  action  against  a  railroad  company  for  damage  to  a  shipment  of 
cattle  caused  by  negligence  in  handling  and  delay  in  transportation,  pleadings 
considered,  and  held  not  subject  to  special  exception  on  the  ground  that  they 
were  not  sufficiently  full  and  specific. 
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In  an  action  against  a  railroad  company  for  damage  to  a  shipment  of 
cattle  the  court  charged  the  jury  that  it  was  the  duty  of  a  railroad  company 
to  transport  the  cattle  with  all  reasonable  diligence  and  speed  and  within  a 
reasonable  time.  Held,  that  the  distinction  between  said  charge  and  a  charge 
to  the  effect  that  it  was  the  duty  of  the  railroad  company  to  exercise  reasonable 
care  to  safely  transport  within  a  reasonable  time  etc,  is  too  nice  to  justify 
the  conclusion  that  the  jury  were  misled  thereby.  The  two  forms  of  expression 
are  often  treated  as  interchangeable. 


S. 

It  is  permissible  for  a  trial  judge  in  his  charge  to  first  state  the  rules 
of  law  pertinent  to  the  case  in  the  abstract,  and  then  in  the  concrete  in  sub- 
mitting the  issues  of  fact  to  the  jury. 

4. — ^Improper  Argument — ^Harmless,  when. 

Improper  language  used  by  counsel  in  addressing  the  jury  becomes  harm- 
less when  withdrawn  by  the  counsel  and  the  jury  are  instructed  by  the  court 
to  disregard  it. 

Appeal  from  the  District  Court  of  Falls  County.  Tried  below 
before  Hon.  Sam  B.  Scott. 

Spivey  <&  Carter,  for  appellants. — It  is  the  duty  of  a  plaintiff  to 
BO  present  his  case  as  to  advise  the  defendant  what  he  is  called  upon 
to  meet,  giving  the  time  and  place  when  and  where  and  manner  in 
which  his  cause  of  action  arose;  and  on  failure  to  do  so,  a  special 
exception  should  be  sustained.  San  Antonio  &  A.  P.  Ry.  v.  Wood- 
ley,  49  S.  W.,  691.  See  this  case  for  a  reasonably  good  petition 
on  this  subject. 

The  duty  of  a  carrier  is  to  exercise  reasonable  care  to  safely  trans- 
port within  a  reasonable  time,  and  a  charge  which  requires  them  to 
transport  witliin  a  reasonable  time  is  error,  and  harmfiil  error  where, 
as  in  this  case,  no  dispute  of  the  fact  of  delay  was  made.  San 
Antonio  &  A.  P.  Ey.  v.  Turner,  94  S.  W.,  216;  International  &  G. 
N.  R.  V.  Young,  72  S.  W.,  68;  Texas  &  P.  Ry.  v.  Tribble,  67  S.  W., 
890,  where  a  proper  charge  is  approved;  Texas  &  P.  Ry.  v.  McCoy, 
38  S.  W.,  36;  Bibb  v.  M.,  K.  &  T.  Ry.,  84  S.  W.,  663. 

The  court  erred  in  refusing  to  set  aside  the  verdict  and  judgment 
in  this  case  because  of  improper  remarks  of  plaintiffs'  counsel  in 
his  closing  argument  to  the  jury  as  follows:  "This  railroad  (mean- 
ing the  M.,  K.  &  T.  E.  E.  Co.  and  the  M.,  K.  &  T.  R  E.  Co.  of 
Texas),  that  has  brought  these  men  down  here  to  testify;  this  rail- 
road that  kept  these  cattle  and  would  not  let  another  road  have 
them;  this  railroad,  with  tracks  that  cost  $60,000  a  mile  for  bond- 
ing purposes,  and  $10,000  a  mile  for  taxing  purposes.'*  Chicago, 
etc.,  JXy.  Co.  v.  Gillett,  99  S.  W.,  712. 

Z.  7.  Harlan,  for  appellees. — A  petition  which  charges  the  initial, 
connecting  and  terminal  carriers  with  negligence  in  transporting 
cattle,  and  alleges  the  damages  resulting  therefrom,  is  sufficient 
without  alleging  when  and  where  the  negligence  occurred  and  what 
effect  the  negligence  of  each  carrier  had  on  the  cattle,  though  the 
shippers'  agents  accompanied  the  shipment.     International  &  G.  N. 
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V.  Jones,  91  S.  W.,  611,  in  point,  and  in  which  writ  of  error  was 
lefused;  3  Ency.  Pldg.  and  Prac,  848. 
^  The  two  terms,  "ordinary  care'*  to  transport  within  a  reasonable 
time,  which  appellant  contends  should  have  been  the  charge,  and 
'^reasonable  diligence''  to  transport  within  a  reasonable  time,  used 
in  the  charge,  are  synoDvmous,  and  there  was  no  error  in  the  use 
of  the  latter  instead  of  the  former  term.  St.  Louis  S.  W.  Ky.  v. 
Hunt,  81  S.  W.,  322 ;  Missouri,  K.  &  T.  v.  Stanfield,  90  S.  W.,  518 ; 
Chicago,  B.  I.  &  P.  Ry.  v.  Gillett,  99  S.  W.,  713;  21  Am.  &  Eng. 
Ency.  Law  (2d  ed.),  464,  and  authorities  cited  in  note  5;  21  Am. 
4  Eng.  Ency.  Law  (2d  ed.),  1006,  note  and  authorities  cited;  23 
Am.  &  Eng.  Ency.  Law  (2d  ed.),  946,  note  and  authorities  cited; 
9  Am.  &  Eng.  Ency.  Law  (2d  ed.),  456,  note  and  authorities  cited. 
Where  the  improper  remarks  of  counsel  are  withdrawn  and  the 
jury  charged  not  to  consider  them,  it  will  be  conclusively  presumed 
that  the  jury  obeyed  instructions  and  were  uninfluenced  by  such 
remarks.  Chicago,  R.  I.  &  P.  Ry.  v.  Gillett,  99  S.  W.,  713;  Texas 
&  N.  0.  ^y.  V.  Scarborough,  104  S.  W.,  414;  San  Antonio  &  A.  P. 
By.  V.  McMillan,  98  S.  W.,  421. 

KEY,  Associate  Justice. — T.  0.  Martin  and  J.  W.  Hamilton 
brought  this  suit  against  the  San  Antonio  &  Aransas  Pass  Railway 
Company,  the  Missouri,  Kansas  &  Texas  Railway  Company  and 
the  Missouri,  Kansas  &  Texas  Railway  Co.  of  Texas,  for  damages  on 
account  of  declining  market,  excess  shrinkage  and  extra  feed  on  a 
shipment  of  cattle  from  Rosebud,  Texas,  to  the  National  Stock 
Yards  in  East  St.  Louis,  111.,  alleged  to  have  been  caused  by  un- 
reasonable and  negligent  delays  in  transportation. 

At  the  trial  the  court  instructed  a  verdict  for  the  San  Antonio 
&  Aransas  Pass  Railway  Company,  and  that  defendant  went  out  of 
the  case.  The  other  two  defendants  answered  together  by  general 
denial,  and  also  averred  that  the  cattle  were  transported  with  all 
reasonable  dispatch  until  they  reached  Denison,  where,  on  account 
of  unprecedented  overflows  north  of  Denison,  the  cattle  were  held 
for  a  time  in  an  effort  to  proceed  northward,  and  later  were  re- 
turned to  Ft.  Worth  and  sent  forward  by  another  route.  The  de- 
fendants averred  that  they  did  all  in  their  power  to  advance  the 
shipment,  including  a  futile  effort  to  re-route  it  at  Denison  before 
going  back  to  Ft.  Worth. 

By  supplemental  petition  the  plaintiffs  interposed  special  excep- 
tions to  the  defendants'  special  answer,  and  responded  thereto  by 
a  general  denial. 

There  was  a  jury  trial  resulting  in  a  verdict  for  the  plaintiffs 
against  both  defendants  for  $452.83  for  decline  in  market  value, 
$778.46  for  shrinkage  in  weights  and  $91.25  for  extra  charges  paid, 
with  six  percent  interest  on  each  item  from  June  13,  1904.  The  plain- 
tiffs filed  a  remittitur  for  the  $91.25  awarded  by  the  verdict  for  extra 
charges,  and  tlie  court  rendered  judgment  for  the  plaintiffs  against 
the  defendants  for  $1,231.29,  with  six  percent  interest  from  June 
13,  1904,  and  the  defendants  have  appealed. 

The   first  assignment  of  error  is   addressed  to  the   action  of  the 
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court  in  oyermliiig  a  special  exception  to  the  ayerments  in  the  plain- 
tiffs' petition  charging  negligence  and  failure  to  transport  with  rea- 
sonable diligence.  It  was  charged  in  the  plaintiffs'  petition  that 
the  two  defendants  who  were  held  liable  and  have  appealed,  were 
partners,  and  the  ninth  and  tenth  paragraphs  of  the  petition  read 
as   follows: 

^'IX.  That  after  receiving  said  cattle  for  shipment,  as  aforesaid, 
it  then  became  and  was  legal  duty  and  obligation  of  each  of  said 
defendants  to  handle  the  same  with  ordinary  care  and  prudence,  and 
to  transport  the  same  with  all  reasonable  diligence  and  speed  over 
their  respective  lines  of  railroad  from  point  of  receipt  by  them 
towards  their  destination,  in  order  that  they  might  be  delivered  at 
destination  in  good  marketable  condition;  that  by  the  exercise  of 
reasonable  diligence  and  speed  by  said  defendants  in  the  running 
And  operating  of  their  trains  over  their  respective  lines  of  railroad 
in  hauling  said  cattle,  and  by  the  exercise  of  ordinary  care  and 
prudence  on  their  part,  said  cattle  should  and  ought  to  have  been 
hauled  and  transported  from  Bosebud,  Texas,  to  National  Stock 
Yards,  East  St.  Louis,  Illinois,  on  or  by  the  6th  day  of  June,  1904, 
That  said  defendants  did  not  exercise  reasonable  diligence  and 
speed  in  the  running  and  operating  of  their  trains  over  their  re- 
spective lines  of  railroad  in  hauling  said  cattle  and  did  not  transport 
and  haul  said  cattle  with  reasonable  diligence  and  speed  over  their 
respective  lines  of  railroad  after  they  received  the  same,  as  aforesaid, 
and  did  not  deliver  the  same  or  cause  the  same  to  be  delivered  to 
plaintiff's  said  brokers  at  destination  in  due  time,  but,  on  the  con- 
trary, they  each  negligently  and  carelessly  delayed  said  cattle  in 
transit  over  their  respective  lines  of  railroad  so  that  they  did  not 
reach  their  point  of  destination  aforesaid  until  late  in  the  afternoon 
of  the  11th  day  of  June,  1904,  too  late  to  be  sold  on  the  cattle 
market  at  that  place  of  that  day. 

"X.  That  at  the  time  of  their  delivery  to  said  defendants,  as 
aforesaid,  said  cattle  were  fat  and  in  good  condition  for  market; 
that  said  cattle  were  being  shipped,  and  were  in  fact  shipped,  by 
plaintiffs  for  the  purpose  of  being  sold  upon  the  cattle  markets  of 
National  Stock  Yards,  East  St.  Louis,  Illinois,  as  was  well  known 
to  defendants  and  each  of  them,  and  it  became  and  was  the  duty 
of  each  of  said  defendants  to  so  care  for  said  cattle  in  transit  and 
to  so  handle  and  haul  them  that  they  would  arrive  at  said  market 
within  a  reasonable  time  after  shipment,  and  would  arrive  in  good 
flesh  and  good  marketable  condition;  that  by  exercise  of  proper  care 
and  reasonable  diligence  and  proper  speed  in  hauling  the  same  over 
their  respective  lines  of  railroad,  said  cattle  should  and  ought  to 
have  arrived  at  their  destination  and  market  aforesaid  in  good 
marketable  condition  and  appearance  and  still  fat;  that  said  de- 
fendants did  not  exercise  proper  care  in  the  handling  of  said  cattle 
in  transportation  by  them,  and  did  not  haul  the  same  with  proper 
care  and  speed,  but  the  same  were  delayed  in  transit  an  unusual 
length  of  time  as  hereinbefore  alleged;  that  during  said  delay  the 
said  cattle  were  kept  confined  in  cars  by  each  of  said  defendants 
and  in  muddy  and  crowded   pens,   without  rest   and  without   water 
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and  food,  or  a  sufficient  amount  of  water  and  food^  and  without  rest, 
and  by  reason  thereof  they  became  tired  and  restless  and  hooked  and 
gored  each  other,  became  shrunken  in  flesh  and  weight  and  emaciated 
and  drawn  and  of  bad  marketable  appearance  and  condition,  by 
reason  of  all.  of  which  plaintiff's  said  cattle  greatly  depreciated  in 
value  and  plaintiffs  suffered  great  financial  loss/' 

These  averments  are  as  full  and  specific  as  those  held  to  be 
sufficient  in  International  &  G.  N.  By.  Co.  v.  Jones,  41  Texas  Civ. 
App.,  327,  decided  by  this  court,  and  writ  of  error  denied  by  the 
Supreme  Court.  By  the  contract  sued  on  appellants  obligated 
themselves  to  transport  and  deliver  the  shipment  with  reasonable 
diligence,  and  if  they  failed  to  do  so,  and  negligently  delayed  the 
shipment,  it  was  sufficient  to  charge  in  the  petition  that  they  were 
^ilty  of  such  negligent  delay,  without  setting  out  the  evidence 
relied  on  to  prove  it. 

Under  the  second  assignment  complaint  is  urged  against  a  para- 
graph of  the  court's  charge  stating  that  it  was  the  duty  of  a  rail- 
Toad  company  to  transport  cattle  received  for  shipment  with  all 
reasonable  diligence  and  speed  and  within  a  reasonable  time.  The 
first  proposition  submitted  under  that  assignment  asserts  that  the 
duty  of  the  carrier  is  to  exercise  reasonable  care  to  safely  transport 
within  a  reasonable  time,  and  that  a  charge  which  requires  the  car- 
rier to  transport  within  a  reasonable  time  is  erroneous.  If  the  dis- 
tinction contended  for  is  not  hjrpercritical,  it  is  too  nice  to  justify 
the  conclusion  that  the  jury  were  misled  by  the  paragraph  referred 
to,  when  construed  in  connection  with  the  entire  charge.  The  two 
forms  of  expression  are  often  treated  as  interchangeable.  (St.  Louis 
S.  W.  By.  Co.  V.  Hunt,  81  S.  W.,  322;  Missouri,  K.  &  T.  By.  Co. 
V.  Stanfield,  40  Texas  Civ.  App.,  385;  International  &  G.  N.  By. 
Co.  V.  Trump,  100  Texas,  208;  Chicago,  B.  I.  &  P.  By.  Co.  v. 
Gillett,  99  S.  W.,  713;  21  Am.  &  Eng.  Ency.  Law  (2d  ed.),  464 
and  1006,  and  authorities  there  cited;  23  id.,  946;  9  id.,  456,  and 
authorities  there  cited.) 

The  second  and  last  proposition  under  the  second  assignment 
is  incomplete,  but  points  to  the  contention  that  if  the  paragraph 
complained  of  was  corrected  by  the  other  portions  of  the  charge, 
then  undue  prominence  was  given  to  the  question  of  failure  to 
transport  with  reasonable  dispatch.  We  overrule  that  contention  and 
hold  that  it  is  permissible  for  a  trial  judge  in  his  charge  to  first 
state  the  rules  of  law  pertinent  to  the  case  in  the  abstract,  and 
then  in  the  concrete  in  submitting  the  issues  of  fact  to  the  jury. 

The  third  and  fourth  assignments  present  kindred  questions,  and 
are  disposed  of  by  what  has  been  said  in  reference  to  the  second 
assignment. 

There  are  several  other  assignments  complaining  of  the  court's 
charge,  and  others  relating  to  the  refusal  of  requested  instructions. 
Considering  the  entire  charge  and  several  instructions  given  at  the 
request  of  appellants,  we  are  of  opinion  that  the  case  was  submitted 
to  the  jury  with  reasonable  fairness  and  accuracy,  and  that  the 
assignments  referred  to  are  without  merit. 

We    also    overrule   the    assignments    which    are    addressed    to    the 
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action  of  the  court  in  admitting  certain  testimony.  There  are  several 
assignments  which  assail  the  verdict  of  the  jury,  but  we  find  testi- 
mony in  the  record  which  authorized  the  jury  to  find  that  the  appel- 
lants failed  to  exercise  reasonable  care  and  diligence,  and  were  guilty 
of  unreasonable  and  negligent  delay  in  transporting  the  shipment, 
and  were  not  excused  for  failure  to  comply  with  their  contract  by 
unprecedented  floods,  and  that  the  shipment  was  damaged  and 
plaintiffs  sustained  injury  to  the  extent  awarded  by  the  judgment, 
and  we  so  find  the  facts. 

The  language  used  by  the  plaintiflFs*  attorney  in  addressing  the 
jury,  which  is  complained  of  by  the  twenty-second  assignment  of 
error,  was  improper,  but  it  was  withdrawn  by  the  attorney  referred 
to  when  it  was  objected  to,  and  the  court  specifically  instructed  the 
jury  to  disregard  it.  Hence,  we  conclude  that  the  case  should  not 
be  reversed  on  that  account. 

The  other  language  objected  to  by  another  assignment  we  are 
inclined  to  think  was  not  improper.  However,  it  was  also  with- 
drawn, and  the  jury  instructed  to  disregard  it. 

Upon  the  whole  case  our  conclusion  is  that  no  reversible  error 
has  been  shown,  and  the  judgment  is  afiSrmed. 

Affirmed. 

Writ  of  error  refused. 


Orient  Insurance  Company  v.  A.  T.  Wingpibld. 

Decided  February  12,  1908. 

1. — ^Fire  Insurance — ^Payment  of  Premium. 

The  actual  payment  of  the  premium  on  a  policy  of  fire  insurance  is  not 
essential  to  the  validity  of  the  contract  in  the  absence  of  a  stipulation  in  the 
policy  to  that  effect  and  in  the  absence  of  some  limitation  upon  the  authority  of 
the  agenjb  of  the  insurance  company  to  contract  for  insurance  on  a  credit,  and 
avoiding  the  policy  if  the  premium  be  not  paid. 

2. — Same — Contract  of  Renewal — ^Evidence. 

Upon  the  issue  whether  or  not. a  contract  was  entered  into  between  the 
plaintiff  and  the  agent  of  an  insurance  company  for  a  renewal  of  a  policy  of 
fire  insurance  when  the  same  should  expire,  evidence  set  out  and  considered, 
and  held  sufficient  to  support  a  finding  of  the  jury  that  such  a  contract  had 
been  made  and  that  the  insurance  company  was  bound  thereby. 

3.— ~Sam^— Same. 

When  the  contract  is  to  renew  a  policy  of  fire  insurance  and  there  is  no 
evidence  of  new  or  additional  terms,  the  presumption  is  that  the  renewal  is 
to  be  in  the  same  company,  for  the  same  time,  terma,  amount,  premium,  and 
on  the  same  property  as  the  old  policy.  The  very  request  to  renew  a  policy  im- 
plies that  the  new  policy  shall  be  exactly  like  and  similar  to  the  old  policy. 

4. — Same — Contract  of  Renewal. 

An  action  may  be  sustained  upon  a  contract  to  renew  a  policy  of  fire 
insurance,  and  in  the  absence  of  evidence  to  the  contrary,  the  implication  arises 
tliat  the  renewal  is  upoji  the  same  terms  and  conditions  as  stated  in  the  old 
policy  and  for  the  same  amount. 


5. — ^Same — Payment  of  Premium — ^Waiver — ^Evidence. 

In   ascertaining  whether   or  not   the   payment   of   the   premium   has   been 
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waived  upon  a  contract  for  the  renewal  of  a  policy  of  fire  insurance,  the  habit 
and  custom  and  course  of  dealing  between  the  assured  and  the  agent  of  the  com- 
pany, may  be  looked  to. 

6. — Gonfiieting  Testimony — ^Provinoe  of  Jury. 

Although  the  testimony  in  a  case  may  be  -  conflicting  and  totally  irrecon- 
cilable, the  jury  have  the  right  to  accept  the  testimony  of  one  party  and  to. 
discard  that  of  the  other,  and  to  render  a  verdict  accordingly. 


7. — Virt  Inmranoe— Benewal  of  Policy  Before  Expiration. 

A  policy  of  fire  insurance  contained  the  following  provision:  "This  policy 
may,  by  a  renewal,  be  continued  under  the  original  stipulations,  in  considera- 
tion of  premium  for  renewed  term,  provided  that  any  increase  of  hazard  must 
be  made  known  to  this  company  at  the  time  of  renewal,  or  this  policy  will  be 
void."  Held,  not  to  prohibit  a  contract,  for  the  renewal  of  the  policy,  several 
months  before  the  expiration  of  the  same. 

8. — Charge— Fuller  Instmetlon — ^Practice. 

A  mere  suggestion  to  the  court  is  not  sufficient  to  require  the  court  to  sub- 
mit an  issue  to  the  jury.  To  place  the  court  in  default,  a  charge  should  be 
prepared,  properly  presenting  the  issue  desired  to  be  passed  upon,  and  the 
court  should  be  requested  to  give  the  same. 

9. — ^Fire  Insurance — ^Accrual  of  Interest. 

The  amount  due  upon  a  policy  of  fire  insurance  should  bear  interest  from 
the  date  when  it  is  made  payable  in  case  of  loss.  When  the  loss  is  made  pay- 
able by  the  terms  of  the  policy  60  days  after  proof  of  loss,  this  fixes  the 
maturity  of  the  contract.  In  case  of  proof  of  loss  is  waived,  interest  should 
run  from  the  date  of  the  waiver. 

Appeal  from  the  District  Court  of  Tom  Green  County.  Tried 
before  Hon.  J.  W.  Timmins. 

Crane  &  Gilbert,  for  appellant. 

Hill  &  Lee,  Rhodes  8,  Baker  and  F.  M.  Etheridge,  for  appellee. 

FISHER,  Chief  Justice. — This  is  a  suit  by  the  appellee  against 
the  Insurance  Company  to  recover  the  sum  of  $2000  with  interest 
on  a  contract  for  the  renewal  of  a  policy  covering  $1000  on  stock 
of  merchandise,  including  drugs,  notions,  etc.,  and  $1000  on  soda 
fountain,  mirrors,  attachments,  etc.,  located  in  a  building  on  a 
certain  lot  in  the  city  of  San  Angelo. 

The  property  described  was  covered  by  an  insurance  policy  issued 
by  the  appellant  on  March  28,  1904,  which  expired  March  28,  1905, 
in  favor  of  the  IjCC  Wilson  Drug  Qompany.  On  August  16,  1904, 
the  appellee  Wingfield  bought  all  the  stock  of  goods,  consisting  of 
drugs,  etc.,  and  property  covered  by  the  policy  of  insurance  from 
the  Lee  Wilson  Drug  Company;  and  at  that  time  he  made  an  agree- 
ment with  Mr.  Ions,  the  agent  of  appellant,  that  the  policy  could 
be  transferred  to  Wingfield,  which  was  done.  At  the  time  of  this 
transfer  the  plaintiff  contends  that  there  was  an  agreement  entered 
into  between  him  and  the  agent  Ions,  for  a  renewal  of  the  policy 
on  the  same  terms  and  same  premium,  covering  the  same  property, 
when  it  would  expire  on  March  28,  1905.  It  is  also  claimed  by 
the  plaintiflE  that  on  the  day  before  the  policy  expired  he  and  the 
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agent  Ions  had  a  further  understanding  with  reference  to  the  policy, 
and  it  was  expressly  agreed  that  the  policy  should  be  renewed  on 
a  three  percent  premium.  It  seems  that  this  policy  was  never  actually 
renewed  according  to  either  of  these  agreements,  by  the  issuance  of 
a  policy  in  lieu  of  the  old  one  and  the  delivery  thereof  to  Wingfield. 

On  March  1,  1906,  a  fire  occurred  which  destroyed  the  property 
previously  described  as  covered  by  the  old  policy.  The  trial  court 
in  its  charge  to  the  jury  submitted  to  them  the  question  whether 
there  was  an  agreement  and  contract  entered  into  in  August  for  the 
renewal  of  the  old  policy;  and  also  whether  there  was  an  agreement 
and  contract  entered  into  in  March  for  a  like  renewal  of  the  old 
policy,  and  instructed  the  jury  that  if  they  should  find  in  favor  of 
the  appellee  on  either  of  these  contracts,  then  to  return  a  verdict 
in  favor  of  appellee  for  the  amount  sued  for  with  interest  from  the 
time  that  the  fire  occurred.  In  response  to  these  instructions  a 
verdict  was  returned  for  the  appellee  for  the  sum  of  $1940  with 
interest. 

It  is  contended  by  appellant  that  neither  of  the  supposed  agree- 
ments entered  into  constitute  a  contract  of  renewal,  and  as  to  the 
supposed  agreement  of  March  27,  the  evidence  shows  that  the  minds 
of  the  parties  never  met,  consequently  there  was  no  mutuality.  It  is 
also  contended  that  no  premium  was  paid.  As  to  the  latter  conten- 
tion we  desire  to  say  that  it  does  not  appear  from  the  terms  of  the 
policy  that  payment  of  premium,  in  money  or  cash,  was  made 
essential  to  its  validity;  and  there  is  nothing  upon  the  face  of  the 
policy  that  limits  the  right  of  the  agent  representing  the  Insurance 
Company  to  contract  for  insurance  on  a  credit.  There  is  nothing 
upon  the  face  of  the  policy  that  absolutely  requires  a  policy  or  a 
contract  of  insurance  to  be  in  writing;  and  there  is  no  provision 
avoiding  the  policy  if  the  premium  is  not  paid. 

Upon  the  subject  of  payment  of  premium  the  testimony  of  the 
plaintiff  Wingfield  leaves  that  question  in  some  doubt ;  that  is,  ad 
to  whether  there  had  been  a  settlement  between  him  and  Ions  as 
to  the  premium.  But  it  appears  from  the  amount  of  the  verdict  that 
the  jury  must  have  allowed  the  appellant  credit  for  the  amount  of 
premium  due.  The  plaintiff  in  his  petition  oflEered  to  allow  this 
sum.  lons^  testimony  is  to  the  effect  that  the  premium  was  not 
paid.  But  the  plaintiff  testified  that  Ions  had  been  in  the  insur- 
ance business  in  San  Angelo  ever  since  the  plaintiflE  had  lived  in 
that  city,  where  he  seems  to  have  resided  for  a  number  of  years; 
that  the  custom  of  doing  business  between. him  and  Ions  was  that 
Ions  drew  policies  for  him  and  collected  when  he  felt  disposed  to 
present  the  bill;  that  plaintiff  would  pay  when  he  felt  disposed  to; 
that  Ions  was  a  customer  of  his  in  the  drug  business,  and  that  a 
method  of  offsetting  premium  accounts  with  .drug  accounts  had 
existed  ever  since  plaintiff  had  been  in  business  for  himself  at  the 
Central  Drug  Store,  which  was  some  years  before  he  purchased  the 
Wilson  stock;  that  his  relations  with  Ions  were  friendly  and  still 
were;  that  Ions  was  the  agent  of  tlie  Orient  Company  when  plain- 
tiff bought  the  Wilson  stock;  that  he  carried  its  blank  policies  and 
issued  policies,  and  that  the  old  custom  of  doing  business  still  existed 
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between  hiiiiiL  and  Ions  after  plaintiff  bought  the  Wilson  stock  with 
respect  to  Ions  keeping  up  the  plaintiff's  policies  and  issuing  them 
and  collecting  and  offsetting  bills  for  premiums  against  plaintiff's 
bills  against  him;  that  Ions'  office  was  in  plaintiff's  store^  and  that 
Ions  agreed  to  renew  Wilson's  policies  at  their  expiration.  It  seems 
from  the  evidence  that  there  were  three  policies  on  the  Wilson  stock 
when  the  plaintiff  bought  it^  one  of  which  was  the  policy  in  the 
appellant's  company.  The  other  two  policies  were  renewed  by  Ions, 
but  he  failed  to  renew  the  policy  in  question.  Ions  was  the  local 
agent  of  the  Orient  Insurance  Company  in  San  Angelo^  and  had 
been  for  about  twenty  years;  that  he  was  the  agent  of  many  other 
insurance  companies^  and  the  evidence  shows  that  he  had  the  authority 
to  make  contracts  of  insurance  and  to  issue  policies  and  to  renew 
policies^  accept  risks  and  collect  premiums;  and^  in  fact^  to  perform 
the  duties  generally  exercised  by  insurance  agents. 

In  addition  to  the  facts  as  stated  we  set  out  the  following  evi- 
dence^  which  justifies  the  conclusion  that  the  contracts  for  a  renewal 
of  the  policy  in  question  were  entered  into  between  the  appellee  and 
the  agent  Ions.  As  to  the  first  agreement  the  witness  Ions  testified 
as  follows: 

"Q.  At  the  time  of  the  transfer  of  the  Orient  policy  (from 
Wilson  Drug  Co.  to  Wingfield)  did  not  you  and  Mr.  Wingfield  have 
an  agreement  that  all  of  the  policies  which  were  transferred  to  him 
by  the  Lee  Wilson  Drug  Company,  and  which  had  been  written  by 
you,  were  to  be  kept  up  and  renewed  as  they  expired? 

A.     Yes. 

Q.  Is  it  ni>t  true  that  at  the  time  of  said  transfer  you  asked 
him  about  the  policy  on  the  soda  fountain  written  in  the  defendant 
company  and  now  sued  upon  in  this  action,  and  he  told  you  that 
he  wanted  you  to  keep  that  policy  up  and  renew  it,  and  that  you 
agreed  to  do  so,  and  that  he  explained  to  you  the  reason  why  it 
was  important  to  keep  up  that  policy? 

A.»      JL  es. 

Q.  Is  it  not  a  fact  that  you  understood  from  the  negotiations 
between  you  and  Mr.  Wingfield  at  the  time  that  the  transfer  was 
made  of  the  Orient  Insurance  policy  by  the  Lee  Wilson  Drug  Co., 
and  the  assent  of  the  company  thereto,  about  August  16,  1904,  that 
yon  were  to  keep  up  said  policy  by  renewal  at  its  ejcpiration? 

A.     Yes. 

Q.  Had  Mr.  Wingfield  been  out  of  town  at  the  expiration  of 
said  policy,  and  you  say  that  you  would  have  renewed  tlie  same,  then 
is  it  not  a  fact  that  you  would  have  renewed  it  under  an  agreement 
and  understanding  with  Mr.  Wingfield  made  by  you  at  the  time  of 
the  transfer  of  the  Lee  Wilson  Drug  Company? 

A.     Yes. 

Q.  When  you  have  instructions  to  renew  a  policy,  for  what  length 
of  time  is  your  renewal  written? 

A.     For  one  year. 

Q.     What  are  the  terms  when  you  write  a  new  policy  like  the  old 
one;  or  do  you  write  a  new  one? 
A.     Write  a  new  policy. 
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Q.     But  it  contains  the  same  terms? 

A.     Just  exactly. 

Q.     One  is  the  duplicate  of  the  other? 

A.     Yes,  sir. 

Q.     And  the  expiration  is  the  same? 

A.     Yes,  sir. 

Q.     For  the  same  length  of  time  as  the  old  one? 

A.     Yes,  sir. 

Q.  If  Mr.  Wingfield  had  not  been  in  San  Angelo  on  the  28th 
day  of  March,  1905,  would  you  or  not  have  renewed  that  policy? 

A.  I  would  have  renewed  it  emphatically  without  question. 
.  Q.  Is  it  not  a  fact  that  during  the  five  or  six  years  which  you 
have  been  writing  insurance  for  Mr.  Wingfield,  both  while  he  was 
part  owner  in  the  Central  Drug  Store  and  during  the  time  he  was 
running  his  own  drug  store,  that  you  and  he  ran  open  accounts, 
you  buying  from  him  drugs  and  druggist  articles,  and  he  from  you 
insurance  ? 

A.     Yes. 

Q.  Is  it  not  true  that  during  this  time  you  would  have  settle- 
ments or  partial  settlements,  one  crediting  the  account  in  the 
payment  of  the  account  of  the  other? 

A.     Yes. 

Q.  Is  it  not  a  fact  that  these  accounts  or  partial  payments  were 
made   at  irregular   intervals? 

A.     Yes. 

Q.  Is  it  not  true  that  after  Mr.  Wingfield  bought  out  the  Wilson 
Drug  Store  that  you  also  kept  your  office  with  him,  and  rents  there- 
after, as  a  rule,  were  paid  in  insurance? 

A.  Yes,  but  my  rent  was  more  often  paid  direct  in  money,  as 
insurance  policies  were  only  written  once  a  year. 

Q.  Is  it  not  a  fact  that  the  policy  in  the  Orient  Insurance  Com- 
pany sued  upon  in  this  case,  is  of  the  regular  New  York  Standard 
form? 

A.     Yes. 

Q.  Mr.  Ions,  that  commission  you  speak  of  giving  you  authority 
to  renew  policies — will  get  you  to  state  what  was  the  customary  rule 
of  renewing  policies;  that  is,  did  you  issue  new  policies  or  issue 
certificates  ? 

A.  I  reissued  policies;  there  are  no  certificates  at  all.  Fire  in- 
surance  policies   are   reissued. 

Q.     And  that  is  what  that  was  intended  to  be? 

A.     Yes,  sir. 

Q.  You  have  already  described  how  you  actually  carried  on  your 
business  under  your  commission  with  the  company  in  your  depo- 
sitions ? 

A.     Yes  sir." 

Plaintiff   Wingfield   testified: 

*'Q.  Will  get  you  to  state,  Mr.  Wingfield,  whether  you  had  any 
agreement  or  understanding  with  this  company  through  Mr.  Ions, 
with  respect  to  renewing  this  policy  when  it  should  expire? 

A.     Yes,  sir. 


1908.'\  Orient  Iijsubance  Company  v.  Winofield.  207 

Q.     State  what  that  agreement  was. 

A.  When  I  bought  the  stock  from  Mr.  Wilson  and  the  insurance 
was  transferred,  I  told  Mr.  Ions  that  I  wished  hiili  to  renew  and 
keep  the  policy  in  force  and  never  to  let  them  drop,  which  he  con- 
sented to  do  as  he  always  done  in  my  work. 

Q.  Did  you  make  any  explanations  to  Mr.  Ions  why  you  wanted 
to  keep  the  policy  in  force? 

A.  Yes,  for  this  reason:  When  I  bought  the  Wilson  stock  I 
borrowed  money  and  assumed  an  indebtedness  on  the  fountain.  For 
these  two  reasons  I  asked  him  to  keep  the  policies  in  force. 

Q.     You  stated  that  to  Mr.  Ions? 

A.     Yes,  sir. 

Q.  Now,  Mr.  Wingfield,  these  other  policies  in  the  other  companies 
that  were  carried  by  Mr.  Ions,  when  they  expired  what  did  Mr.  Ions 
do  with  reference  to  renewing  them? 

A.     He  renewed  the  policies  and  gave  them  to  me. 

Q.  At  the  time  you  had  this  understanding  with  him  about  re- 
newing this  and  other  policies,  you  then  had  this  policy  in  hand? 

A.     Yes,  sir. 

Q.    Had  you  looked  at  it? 

A.     Yes,  sir;  I  had  just  looked  at  the  name  and  amount. 

Q.     You  knew  the  amount  and  how  it  was  divided? 

A.     Yes,  sir. 

Q.     Did  you  know  the  rate? 

A.     Yes,  sir;  three  percent,  I  think. 

Q.     Was  this  one  of  the  policies  that  was  to  be  renewed? 

A.     Yes,  sir. 

Q.     Was  it  a  policy  for  one  year? 

A.     Yes,  sir. 

Q.  What  was  Mr.  Ions'  customary  manner  of  renewing  policies 
when  they  would  expire? 

A.     He  would  issue  me  a  new  policy. 

Q.  Issue  you  a  new  policy  of  the  same  character  and  deliver  that 
to  you? 

A.     Yes,  sir. 

Q.  Was  there  any  uniform  custom  of  doing  business  between 
you  and  Mr.  Ions  prior  to  your  buying  the  Wilson  stock  with  ref- 
erence to  issuing  policies  and  collecting  premiums? 

A.  He  drew  policies  and  collected  when  he  felt  disposed  to  present 
me  his  bill. 

Q.  Would  he  insist  upon  the  paying  of  the  premiums  when  the 
policy  was  delivered? 

A.     No,  sir. 

Q.  How  would  you  do  about  the  charge  and  collecting  of  the 
premium  ? 

A.     I  would  pay  when  I  felt  disposed  to. 

Q.     Was  Mr.  Ions  a  customer  of  yours  in  the  drug  business? 

A.     Yes,  sir. 

Q.     Did  he  have  any  account  with  you  in  that? 
A.     Yes,  sir. 
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Q.  You  also  had  a  settled  method  of  offsetting  premium  accounts 
with  drug  accounts? 

A.     Yes,  sir. 

Q.     How  long  had  that  custom  existed? 

A.  Ever  since  I  had  been  in  business  for  myself  at  the  Central 
Drug   Store. 

Q.  I  will  get  you  to  state  whether  the  old  custom  of  doing  busi- 
ness still  existed  between  you  and  Mr.  Ions  after  you  bought  the 
Wilson  stock;  that  is,  with  respect  to  his  keeping  up  your  policies, 
issuing  them  and  collecting  later.     Did  he  continue  that? 

A.     Yes,  sir. 

Q.  Did  you  continue  to  offset  one  account  against  another  as  be- 
fore? 

A.     Yes. 

Q.  When  you  presented  your  bills  to  Mr.  Ions  he  paid  them; 
and  when  he  presented  his  bills  to  you,  you  paid  them? 

A.     Yes,  sir. 

Q.     Did  he  continue  to  carry  the  bulk  of  your  insurance? 

A.     Yes,  sir.'* 

As  to  the  second  agreement,  the  testimony  is  as  follows: 

*Tlaintiff  testified  (speaking  of  the  second  conversation  concerning 
the  Orient  policy  had  the  day  before  its  stated  expiration)  as 
follows : 

Q.    What  was  that  conversation? 

A.  Mr.  Ions  was  seated  at  his  desk;  I  walked  down  to  the  counter 
and  he  said:  *Wing,  this  policy  of  Orient  expires  tomorrow.'  I  said: 
'What's  the  rate?'  He  said:  'Three  percent;'  and  I  said:  'Renew 
the  policy,  Mr.  Ions,'  and  he  returned  to  his  desk. 

Q.     Did  he  say  anything? 

A.  I  understood  him  to  say  yes,  and  I  walked  back  behind  the 
counter. 

Q.     Did  he  give  any  other  sign  or  assent  than  saying  yes? 

A.  He  nodded  his  head  and  turned  back  to  his  desk;  I  walked 
back  to  my  work.*' 

Ions  testified:  "I  was  oflBcing  in  the  same  building  with  Mr. 
Wingfield,  and  on  the  27th  of  March,  the  day  before  the  policy  ex- 
pired, I  called  Mr.  Wingfield  up.  He  was  in  the  store  and  I  called 
him  up  to  my  desk  and  said:  'Wing,  that  Orient  policy  expires 
tomorrow,'  and  I  think  I  said,  'Shall  I  renew  it?'  Mr.  Wingfield 
walked  to  me,  put  his  back  against  the  counter,  looked  towards  the 
soda  fountain  and  said:  'What's  the  rate?'  I  said  three  percent, 
and  understood  Mr.  Wingfield  to  say,  'Don't  renew  it,'  and  turned 
to  my  desk,  took  up  the  expiration  book  before  me  and  marked  on 
the  policy,  'dropped.' 

Q.     How  is  your  hearing? 

A.     Very  defective;  stone  deaf  in  one  ear. 

Q.  Talking  at  that  distance,  couldn't  you  have  been  mistaken 
as  to  what  Mr.  Wingfield  said? 

A.     Of  course  I  could." 

We  have  not  set  out  all  of  the  evidence  of  these  witnesses^  but 
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have  set  out  so  much  as  we  deem  necessary  to  show  that  there  was 
evidence  to  justify  the  trial  court  in  submitting  the  contracts  to 
the  jury,  and  evidence  sufficient  to  support  tlie  verdict  and  the  judg- 
ment below. 

In  this  connection  we  will  dispose  of  the  contention  of  appellant 
that  the  evidence  does  not  show  a  definite  contract  of  renewal  in 
this  particular  company;  that  Ions  was  the  agent  of  many  com- 
panies^ and  that  in  order  to  determine  a  liability  of  the  appellant's 
company,  the  evidence  creating  the  contract  to  renew  must  show 
that  the  renewal  was  intended  to  cover  a  policy  in  this  company. 
In  reply  to  this  it  is  clear  that  the  evidence  justifies  the  conclusion 
that  the  contract  was  not  merely  to  renew  an  insurance,  but  to 
renew  the  old  existing  policy  in  appellant's  company.  When  the 
contract  is  to  renew  a  policy,  and  there  is  no  evidence  introducing 
new  or  additional  terms,  the  presumption  is  that  the  renewal  is  for 
the  same  time,  terms,  amount,  premium  and  to  cover  the  same 
property  as  the  old  policy.  (Western  Assur.  Co.  v.  McAlpin,  55 
N.  E.,  121,  123;  Commercial  Ins.  Co.  v.  Morris,  18  So.,  35;  Wiebeler 
V.  Milwaukee  Ins.  Co.,  16  N*.  W.,  363.)  The  very  request  to  renew 
a  policy  implies  that  the  new  policy  shall  be  exactly  alike  and  similar 
to  the  old  policy. 

As  to  the  questions  of  premium,  contract  of  renewal  and  measure 
of  damages,  we  cite  the  following  cases:  Baldwin  v.  Phoenix  Ins. 
Co.,  54  S.  W.,  13;  German  Ins.  Co.  v.  Goodfriend,  97  S.  W.,  1098; 
King  V.  Phoenix  Ins.  Co.,  92  S.  W.,  892;  Home  Ins.  Co.  v.  Adler, 
71  Ala.,  516;  Commercial  Ins.  Co.  v.  Morris,  supra;  Western  As- 
surance Co.  V.  McAlpin,  supra;  Squier  v.  Hanover  Ins.  Co.,  57  N. 
E.,  93;  King  v.  Hekla  Ins.  Co.,  17  N.  W.,  297.  Other  cases  to  like 
effect  could  be  cited. 

We  will  not  undertake  to  quote  from  the  opinions  delivered  in 
the  cases  mentioned.  On  evidence  establishing  contracts  of  renewal 
of  less  force  than  the  facts  stated  in  this  record,  these  cases  hold: 
First.  That  the  action  may  be  maintained,  not  upon  a  policy,  but 
upon  the  contract  to  renew  the  policy;  and  that  in  the  absence  of 
evidence  to  the  contrary,  the  implication  arises  that  the  renewal 
is  upon  the  same  terms  and  conditions  as  stated  in  the  old  policy, 
and  that  the  amount  of  insurance  to  be  paid  in  the  event  of  loss 
shall  be  the  sum  stated  in  the  old  policy.  This  being  the  measure 
of  damages  when  there  is  a  total  loss  and  no  change  in  the  property 
or  its  value. 

Second.  It  is  further  held  that  in  the  absence  of  agreement  to 
the  contrary,  the  presumption  will  be  that  when  a  contract  to  renew 
is  made  it  is  contemplated  that  the  same  terms,  time  and  premium 
as  formerly  existed  should  apply  to  the  contract  of  renewal. 

Third.  It  is  also  held  that  the  payment  of  premium  is  not  essential 
to  the  validity  of  such  a  contract;  that  in  ascertaining  whether  the 
premium  has  been  paid  or  waived,  the  habit  and. custom  and  course 
of  dealing  between  the  assured  and  the  agent  of  the  company  may 
be  looked  to. 
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The  principles  of  law  announced  in  these  cases  are  applicahle  to 
the  facts  of  this  case.     From  this  conclusion  it  necessarily   follows 
that  appellant's  first/  second  and  third  assignments  should  be  oyer- 
ruled.     In  addition  to  this  ruling  we  will  also  notice  an  objection 
urged  under  the  second  assignment.     It  is  contended  that  no  force 
can  be  given  to  the  agreement  between  Ions  and  appellee  from  what 
occurred  in  their  interview  on  March  27,  1905,  because  it  appears,  so 
the  appellant  contends,  that  there  was  no  mutuality  of  agreement  on 
that  occasion;  that  Ions   understood  one  thing   and   Wingfield   an- 
other— ^that  the  minds  of  the  parties  never  met  upon  the  proposition 
that   the   policy   should   be  renewed.     The   court   submitted   to   the 
jury  the  question  as  to  whether  a  contract  was  entered  into  at  that 
time,  and  we  take  it  that  this  charge  was  broad  enough  to  lay  the 
whole  question  before  the  jury,  and  to  permit  them  to   determine 
if  there  was  a  conflict  in  the  evidence  which  one  of  the  parties  they 
would    believe.      Personally,    the    writer    believes    that    both    parties 
testified  as  they  understood  ^he  matter,  and  that  neither  woiUd  in- 
tentionally  misstate   or  misrepresent  the   true   facts.     But,    however 
that  may  be,  we  are  not  responsible  for  the  verdict  of  a  jury  in  re- 
fusing   to    reconcile    conflicts    in    evidence,    or    iir   determining    the 
credibility  of  witnesses,  and  the  weight  they  will  give  certain  evi- 
dence.    There  was  a  conflict  in  the  evidence   of  the   plaintiff  and 
the  agent  of  appellant  upon  this  subject.     The  jury  have  determined 
that   conflict   in   favor   of  the   testimony   of  the   plaintiff.      If   they 
believed  the  plaintiff,  then  his  evidence  upon  that  subject  was  suffi- 
cient not  only  to  establish  the  agreement  entered  into  between  him 
and  Ions,  but  was  sufficient  to  show  that  Ions,  notwithstanding  his 
denial,  understood  it  as  the  plaintiff  understood  it,  and  accepted  the 
proposition  of  renewal  made  by  the   plaintiff.     This  is  not   a  new 
question  in  this  court.     We  have  had  it  before  us  on  several  occa- 
sions, notably  in  the  case  of  American  Freehold  Land  Mortgage  Co. 
V.  Pace,  23  Texas  Civ.  App.,  248,  and  Aetna  Ins.  Co.  of  Hartford 
V.  Brannon,  91  S.  W.,  614.     In  the  flrst  case  cited  a  writ  of  error 
was  refused.     In  those  cases,  in  determining  whether  there  was  mu- 
tuality of  agreement,  and  in  passing  upon  the  question  as  to  whether 
or  not  the  jury  had  evidence   before  it  sufficient  to   establish   that 
fact,  it  was  held  that  although  the  plaintiff   and   defendant   would 
not  agree  in  their  testimony  as  to  what  was  the  contract,  and  one 
would   expressly   deny   the  evidence   of   the  other,  that  the   jury  in 
passing  upon  the  question  as  to  what  was  the  contract,  or  what  was 
embraced  within  its  terms,  could  base  their  conclusion  solely  upon 
the  evidence  of  one  witness  and  ignore  that  of  the  other. 

Further,  an  objectionable  feature  of  the  charge  set  out  under 
the  second  assignment,  which  was  requested  by  the  appellant  and 
refused,  is  that  it  ignores  entirely  the  existence  of  the  contract 
of  August,  1904,  which  has  some  evidence  tending  to  establish  it. 

The  third  assigpment  also  complains  of  the  action  of  the  court 
in  refusing  to  give  an  instruction  to  the  effect  that  the  jury  should 
ignore  the  contract  or  agreement  entered  into  in  August.  This 
charge  is  on  the  weight  of  evidence  and  is  disposed  of  by  our  find- 
ings of  fact. 
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It  is  contended  in  an  instruction  which  was  requested  and  refused, 
set  out  under  the  fourth  assignment  of  error,  that  the  policy  in 
effect  prohibited  a  contract  of  renewal  until  the  expiration  of  the 
policy,  or  near  that  time.  The  provision  in  the -policy  referred  to 
does  not  bear  the  construction  placed  upon  it  by  the  appellant. 
There  is  nothing  there  prohibiting  a  contract  of  renewal  to  be  entered 
into  prior  to  the  time  the  original  policy  expired.  Practically  the 
same  question  was  raised  in  Baldwin  v.  Phoenix  Ins.  Co.,  54  S.  W., 
13.  It  was  there  held  that  the  mere  fact  that  a  contract  to  renew 
was  entered  into  several  months  prior  to  the  expiration  of  the  ex- 
isting policy  would  have  no  effect  upon  the  validity  of  that  agree- 
ment. 

Our  findings  of  fact  and  what  we  have  just  said 'dispose  of  the 
fifth  and  sixth  assignments  of  errors. 

There  was  no  error  in  the  third  paragraph  of  the  charge,  as  com- 
plained of  in  the  seventh  assignment.  It  was  a  correct  presentation 
of  the  law,  and  if  the  facts  were  .as  stated  in  that  charge,  the  de- 
fendant was  entitled  to  a  verdict.  This  charge  is  to  be  taken  in 
connection  with  the  other  charges  of  the  court,  and  is  not  to  be 
confined  to  the  narrow  limits  contended  for  by  appellant  in  its 
proposition  under  this  assignment. 

In  disposing  of  the  eighth  assignment  it  is  sufficient  to '  say  that 
the  charge  of  the  court  presented  to  the  jury  the  question  as  to 
whether  there  was  a  contract  between  Ions  and  Wingfield;  and  if 
the  appellant  had  desired  an  instruction  broader  than  that  given  by 
the  court,  it  should  have  requested  it.  It  is  a  rule  of  this  court, 
supported  by  authority,  that  a  mere  suggestion  to  the  trial  court  is 
not  sufficient  to  require  the  court  to  submit  an  issue  to  the  jury, 
that  a  charge  should  be  requested,  properly  framed,  presenting  the 
question  desired  to  be  passed  upon.  Gulf,  C.  &  S.  F.  By.  Co.  v. 
Minter,  42  Texas  Civ.  App.,  234,  and  cases  there  cited;  Missouri, 
K.  &  T.  Ry.  Co.  V.  Smith,  45  Texas  Civ.  App.,  128.  In  the  first 
case  mentioned,  a  writ  of  error  was  refused. 

Our  findings  of  fact  dispose  of  the  questions  raised  under  the 
ninth  assignment  of  error,  with  the  exception  of  the  objection  urged 
to  the  judgment  on  account  of  the  interest  allowed.  The  interest 
allowed  on  a  claim  of  this  character  would  be  six  percent,  and  is 
allowed  only  from  the  date  that  the  amount  would  mature  or  be 
due.  The  policy  provides  that  the  loss  shall  be  payable  60  days 
after  proof  of  loss.  The  verdict  and  judgment  allowed  interest  from 
the  date  that  the  fire  occurred.  This  policy  would  mature  within 
60  days  after  proof  of  loss.  The  evidence  does  not  show  that  any 
proof  of  loss  was  furnished,  but  it  was  dispensed  with  by  the  absolute 
refusal  of  the  Insurance  Company  to  pay,  wherein  they  expressly 
denied  liability,  and  this  was  upon  the  2e5th  day  of  April,  1906. 
We  are  inclined  to  think  that  this  objection  is  well  taken,  and 
that  interest  should  commence  to  run  from  this  last  date  and  not 
from  the  day  that  the  property  was  destroyed. 

The  judgment  in  this  respect  will  be  reformed,  and,  as  refprmed, 
will  be  affirmed  for  the  principal  amount  found  by  the  jury,  with 
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interest  thereon  from  the  25th  day  of  April,   1906,  at  the  rate   of 
six  percent  per  annum. 

Costs  of  this  appeal  are  taxed  against  the  appellee. 

Reformed  and  affirmed. 

Writ  of  error  refused. 


Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v. 

J.  P.  Morgan  et  ux. 

Decided  February  12,  1908. 

1. — Carriers  of  Passeng^ers — ^Negligence— Probable  Besnltt. 

As  to  what  was  or  would  be  the  natural  or  probable  result  of  the  negli- 
gence of  a  railroad  company  in  carrying  a  female  passenger  in  delicate  health 
past  her  destination,  involves  a  question  of  fact  to  be  determined  by  the  jury 
under  the  conditions  and  circumstances  then  existing.  Evidence  as  to  injuries 
alleged  to  have  been  received  by  such  a  passenger  by  reason  of  having  been 
carried  beyond  her  destination,  considered,  and  held  to  require  the  submission 
of  the  issue  of  natural  or  probable  consequences  to  the  jury. 

2. — Same — Injnry  Anticipated. 

It  is  not  essential  to  a  recovery  for  the  negligence  of  another  that  the 
precise  injury  which  did  in  fact  occur  might  or  must  have  been  anticipated; 
it  is  sufficient  that  from  the  situation  and  conditions  then  existing  some  injury 
might  have  been  sustained  as  the  natural  and  probable  result  of  the  negligent 
conduct  and  that  injury  did  in  fact  occur. 

8. — Charge — ^Proximate  Canse — Case  Approyed. 

Upon  the  subject  of  proximate  cause,  the  court  charged  the  jury  as  fol- 
lows: "By  the  term  proximate  cause  is  meant  the  efficient  or  direct  cause, 
without  which  the  injury  complained  of  would  not  have  occurred."  Held,  cor- 
rect as  far  as  it  went,  but  not  sufficiently  full.  The  rule  on  this  subject  in 
Gulf  C.  &  S.  F.  Ry.  Co.  v.  Turner,  93  S.  W.  197,  approved. 

4. — ^Practice — Charge — ^Repetition. 

W^en  the  trial  court  gives  one  of  several  charges  requested  presenting 
the  same  subject,  a  party  cannot  complain  of  the  refusal  of  the  others. 


5. — Contributory  Negligence— Burden  of  Proof. 

The  burden  is  on  a  defendant  pleading  contributory  negligence  on  the 
part  of  the  plaintiff,  to  prove  the  same. 

6. — Contributory  Negligence —  Evidence — Charge. 

Under  a  plea  that  plaintiff  was  guilty  of  contributory  negligence  in  fail- 
ing to  secure  the  necessary  wraps  to  protect  her  from  the  inclement  weather 
when  leaving  defendant's  train,  it  was  incumbent  on  the  defendant  to  show 
that  the  plaintiff  could  have  procured  such  wraps  by  the  use  of  ordinary  care 
and  prudence,  and  in  the  absence  of  such  showing  the  refusal  of  a  special 
charge  submitting  the  issue  was  not  error. 

7. — ^Eyidence— Belevanoy. 

In  a  suit  by  the  husband  and  wife  against  a  railroad  company  for  damages 
for  carrying  the  wife  beyond  her  destination,  the  wife  havings  testified  that 
while  on  the  train  she  told  the  train  auditor  her  destination  and  that  he  prom- 
ised to  let  her  off  at  said  station,  the  testimony  of  the  husband  that  upon 
arrival  of  the  train  at  said  station  he  asked  the  auditor  if  his  wife  was  on 
the  train,  was  not  altogether  irrelevant. 

8. — ^Railroads — ^Failure  to  Call  Station — Not  Negligence  per  te. 

There  being  no  statute  requiring  it,  it  is  not  negligence  as  matter  of  law 
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for  a  railroad  company  to  fail  to  call  the  name  of  the  station  at  which  a 
passenger  train  is  about  to  stop,  and  when  the  evidence  was  conflicting  upon 
the  issue  whether  or  not  the  station  was  in  fact  called,  it  was  reversible  error 
for  the  court  to  peremptorily  instruct  the  jury  that  a  failure  to  do  so  was 
negligence. 

9. — Issue-— AfflrmatiTe  Presentation — ^Beqnested  Charge. 

There  being  evidence  raising  the  issue,  it  was  error  for  the  court  to  re- 
fuse special  charges  affirmatively  presenting  the  question  and  instructing  a 
verdict  for  the  defendant  if  the  jury  believed  that  plaintiff's  suffering  was  not 
caused  by  the  negligence  of  the  defendant,  and  this,  although  the  issue  was 
submitted  in  a  general  way  in  the  main  charge. 

Appeal  from  the  District  Court  of  Johnson  County.  Tried  below 
before  Hon.  0.  L.  Lockett. 

Coke,  Miller  £  Coke  and  Ramsey  &  Odell,  for  appellant. — Under 
the  first  and  second  assignments,  cited:  Texas  &  P.  Ry.  Co.  v. 
Buchanan,  32  S.  W.,  348;  Western  U.  Tel.  Co.  v.  Murray,  68  S.  W., 
549;  Texas  &  P.  Ey.  Co.  v.  Cole,  66  Texas,  563. 

Under  the  third,  fourth  and  fifth  assignments,  cited:  St.  Louis 
S.  W.  Ry.  Co.  V.  Hall,  15  Texas  Ct.  Rep.,  869;  St.  Louis  S.  W. 
Rv.  Co.  V.  Hall,  12  Texas  Ct.  Rep.,  377;  Texas  &  P.  Ry.  Co.  v. 
Woods,  28  S.  W.,  438;  Texas  &  P.  Ry.  Co.  v.  Buchanan,  32  S.  W., 
348;  Railway  Company  v.  Williams,  37  S.  W.,  348;  Western  U. 
Tel.  Co.  V.  Murray,  68  S.  W.,  549;  Railway  Company  v.  McGlamory, 
89  Texas,  635;  Railway  Company  v.  Sheider,  88  Texas,  152;  Rail- 
way Company  v.  Rogers,  91  Texas,  52. 

Under  the  tenth  assignment,  cited:  Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Turner,  93  S.  W.,  197 ;  Texas  &  P.  8y.  Co.  v.  Bingham,  90  Texas, 
223;  Milwaukee  Ry.  Co.  v.  Kellogg,  94  U.  S.,  469. 

As  there  was  evidence  tending  to  show  that  the  appellee  walked 
rapidly  through  the  depot  at  Fort  Worth  and  stumbled  over  a  step 
in  entering  said  depot,  and  by  reason  thereof  was  greatly  exhausted, 
the  appellant  was  entitled  to  have  the  jury  instructed  that  if  her 
conduct  in  so  doing  was  negligence,  and  was  the  proximate  cause 
of,  or  proximately  contributory  to,  any  injuries  or  suffering  sustained 
by  her  as  a  result  of  walking  from  the  train  to  said  conveyance, 
they  should  find  for  appellant  as  to  any  such  injuries  or  suffering. 

The  appellant  having  alleged  that  Mrs.  Morgan  was  guilty  of 
contributory  negligence  in  failing  to  provide  herself  with  sufficient 
wraps  or  conveyance  for  the  drive  from  Burleson  to  her  home  on 
the  morning  of  her  arrival,  and  said  allegation  being  supported  by 
the  evidence,  the  appellant  was  clearly  entitled  to  have  said  issue 
submitted  to  the  jury  by  proper  instruction.  Texas  &  P.  Ry.  Co. 
V.  Cole,  66  Texas,  563;  St.  Louis  S.  W.  Ry.  Co.  v.  Rose,  15  Texas 
Ct.  Rep.,  604;  Dallas  City  E.  St.  Ry.  Co.  v.  English,  15  Texas  Ct. 
Rep.,  606;  Gulf,  C.  &  S.   F.  Ry.   Co.  v.  Mangham,  95  Texas,  413. 

Sixteenth  assignment  of  error.  "The  court  erred  in  the  fourteenth 
paragraph  of  its  charge  to  the  jury  in  instructing  the  jury  as  to 
the  measure  of  plaintiff's  duty  after  being  carried  by  her  station,  in 
limiting  that  duty  to  the  exercise  of  ordinary  care  until  her  return 
to  Burleson  on   the  train  next  day;  because,   it  being   alleged    and 
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claimed  by  the  plaintiffs  that  the  plaintiff,  Mrs.  Anna  Morgan,  suf- 
fered from  cold  and  exposure  in  going  from  the  train  and  town 
of  Burleson  to  her  home  after  she  arrived  in  Burleson,  it  was  her 
duly,  under  the  allegations  and  evidence  in  this  case,  to  use  ordi- 
nary care  for  her  own  safety  and  protection  in  making  said  trip 
from  Burleson  to  her  home,  and  if  she  failed  to  do  so  the  defendant 
would  not  have  been  liable  for  any  injury  to  her  caused  by  reason 
thereof.*' 

S,  C.  Padelford,  for  appellees. 

FISHER,  Chief  Justice. — This  is  a  suit  by  the  appellees,  J.  P. 
Morgan  and  wife,  Mrs.-  Anna  Morgan,  to  recover  damages  on  ac- 
count of  injuries  sustained  by  the  latter  while  a  passenger  on  one 
of  appellant's  trains.  Verdict  and  judgment  were  in  appellees' 
favor  for  $4,000. 

It  appears  from  the  facts  that  Mrs.  Morgan,  about  a  year  prior 
to  the  time  that  the  injuries  are  claimed  to  have  been  sustained 
in  this  case,  was  treated  at  Temple,  Texas,  for  wpmb  trouble,  or 
womb  disease.  A  short  time  prior  to  the  time  she  is  alleged  to 
have  been  injured  she  again  left  her  home  at  Burleson,  the  second 
station  south  of  Ft.  Worth  on  appellant's  road,  and  returned  to 
Temple,  Texas,  for  treatment  for  the  same  disease  under  the  same 
physicians  by  whom  she  had  been  formerly  treated.  She  remained 
there  for  some  time  under  the  treatment  of  these  physicians,  and 
was  discharged  as  apparently  cured.  She  and  her  sister  procured 
tickets  at  Temple,  Texas,  over  the  line  of  appellant's  road  to  Burleson, 
Texas;  and  by  the  aid  of  some  of  the  train  crew  at  Temple,  Texas, 
she  was  assisted  on  board  of  appellant's  passenger  train  bound  for 
Burleson,  her  home.  A  short  time  before  the  train  reached  Burleson, 
she  spoke  to  the  auditor,  the  officer  in  charge  of  the  train  who  col- 
lected the  fares  and  tickets,  and  who  performed  some  of  the  duties 
and  functions  usually  resting  upon  a  conductor,  tliat  she  desired 
to  get  off  at  Burleson,  and  would  need  assistance  in  so  doing,  and 
substantially  told  him  that  she  was  not  well.  The  auditor  proffered 
his  assistance  and  told  her  that  Burleson  would  be  the  second  station 
reached. 

She  alleges,  and  so  testifies,  that  prior  to  the  train's  reaching 
Burleson,  slie  was  not  again  approached  by  the  auditor,  nor  was 
the  station  Burleson  announced  or  called,  and  that  she  did  not  know 
that  Burleson  had  been  reached  until  after  the  train  had  passed  that 
place.  Then  she  called  the  auditor's  attention  to  that  fact  and  the 
auditor  explained  what  he  understood  to  be  the  mistake,  and  fur- 
nished her  money  with  which  to  pay  her  hotel  expenses  at  Ft. 
Worth,  and  an  amount  necessary  to  pay  the  expenses  of  her  return 
trip  from  Ft.  Worth  to  Burleson.  She  was  carried  on  to  Ft.  Worth, 
and  when  that  point  was  reached  the  auditor  requested  a  transfer 
man  to  take  her  and  her  sister  to  a  hotel,  and  she  was  carried  to 
the  hotel  in  a  conveyance,  where  «he  remained  until  the  next  morn- 
ing, and  took  the .  train  back  to  Burleson,  and  reached  there  some 
time  the  next  morning. 
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It  is  alleged  as  negligence  that  the  auditor  and  the  servants  in 
charge  of  the  train  failed  to  call  the  station  Burleson  when  passing, 
and  that  they  negligently  carried  her  by,  knowing  that  she  was 
destined  to  that  point,  and  that  the  train  did  not  stop  a  sufficient 
length  of  time  at  Burleson  in  order  to  permit  her  to  alight. 

Mrs.  Morgan  testified  that  she  did  not  know  when  she  reached 
Burleson,  but  was  depending  upon  the  auditor  and  also  upon  someone 
calling  the  station  when  that  place  was  reached.  While  she  was 
going  from  the  train  through  the  depot  at  Ft.  Worth  to  take  the 
conveyance  to  carry  her  to  the  hotel,  her  foot  came  in  contact  with 
some  obstruction  in  the  building;  and  it  further  appears  that  the 
next  morning  in  leaving  the  hotel  to  return  to  the  depot  in  order 
to  take  the  train,  in  getting  into  the  conveyance  she  got  her  feet 
wet;  and  that  after  she  got  back  to  Burleson  she  had  to  go  from 
the  depot  to  her  home  in  an  open  conveyance,  her  home  being  located 
some  distance  from  the  depot.  That  by  reason  of  these  facts  and 
the  exposure  to  bad  and  rainy  weather,  which  was  then  existing,  she 
suffered  a  relapse  of  her  womb  trouble,  which  there  is  evidence  tend- 
ing to  show  is  of  a  serious  and  permanent  nature.  It  also  appears 
that  there  was  some  mental  prostration  and  suffering  by  reason  of 
the  fact  of  her  being  carried  by  Burleson. 

There  is  evidence  upon  the  part  of  the  Railway  Company  that 
the  station  Burleson  was  properly  announced  before  the  train  reached 
that  place. 

Appellant's  first  and  second  assignments  of  error  are  to  the  effect 
that  the  court  erred  in  refusing  to  give  its  special  charges  Nos.  9 
and  20,  which  are  peremptory  instructions  to  find  for  the  defendant, 
because  the  injuries  and  exposure  to  which  the  plaintiff  was  sub- 
jected could  not  have  been  reasonably  anticipated  and  foreseen  as 
the  natural  and  probable  result  of  being  carried  by  the  station 
Burleson.  The  court  did,  in  a  general  way,  instruct  the  jury  that 
the  plaintiff  could  only  recover  in  the  event  that  the  negligence 
of  the  Railway  Company  was  the  proximate  cause  of  the  injuries 
sustained;  and  in  the  latter  part  of  the  14th  subdivision  of  the 
charge  there  is  an  instruction  to  the  effect  to  find  for  defendant,  if 
the  acts  and  conduct  of  Mrs.  Morgan  at  Ft.  Worth  could  not  have 
been  foreseen  as  the  natural  and  probable  result  of  being  carried 
by  Burleson.  It  was  an  issue  of  fact  as  to  what  was  or  likely  would 
be  the  natural  or  probable  result  of  appellant's  negligence  in  carry- 
ing her  by  her  station;  and  the  conditions  and  circumstances  then 
existing  should  be  considered  by  the  jury  upon  that  subject,  and  it 
would  have  been  improper  to  have  taken  that  question  away  from 
them  by  the  peremptory  instruction  requested.  Furthermore,  these 
instructions  are  to  the  effect  that  the  one  guilty  of  negligence,  in 
order  to  be  held  responsible,  must  anticipate  the  precise  injury  that 
resulted.  This  is  not  the  law  as  we  understand  it.  The  principle 
is  that  it  is  not  essential  to  recovery  that  the  precise  injury  may 
or  must  have  been  anticipated,  but  that  from  the  situation  and  con- 
ditions then  existing  some  injury  may  be  sustained  as  the  natural 
and  probable  result  of  the  negligent  conduct.  (Trinity  Lumber  Com- 
pany V.   Denham,  85  Texas,  60;  Rice  v.  Dewberry,  93  S.  W.,  719.) 
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What  we  have  said  in  effect  disposes  of  the  third,  fourth  and  fifth 
assignments  of  error.  They  are  based  upon  the  action  of  the  court 
in  refusing  instructions  to  the  effect  that  in  order  for  the  plaintiff 
to  recover  the  jury  must  believe  that  the  precise  injuries  sustained, 
or  the  acts  from  which  they  arose,  could  or  should  have  been  antici- 
pated by  appellant. 

The  tenth  assignment  of  error  complains  of  the  charge  of  the  court 
on  proximate  cause.  The  charge,  as  far  as  it  went,  was  correct,  but 
we  suggest  that  it  be  more  complete  on  another  trial,  and  follow 
the  rule  announced  in  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Turner,  93  S. 
W.,  197. 

The  eleventh,  twelfth  and  thirteenth  assignments  of  error  complain 
of  the  action  of  the  trial  court  in  refusing  charges  which  directly 
and  in  an  affirmative  way  called  the  jury's  attention  to  the  question 
whether  Mrs.  Morgan  was  guilty  of  contributory  negligence  in  going 
upon  the  wet  and  muddy  street  in  entering  the  hack  at  Ft.  Worth 
on  the  morning  of  her  departure  for  Burleson.  The  three  charges 
present  practically  the  same  question;  and  in  view  of  the  fact  that 
the  court  did,  at  the  request  of  appellant,  give  its  charge  No.  11, 
covering  the  same  subject,  there  was  no  error  in  refusing  these 
instructions.  When  a  party  requests  two  or  more  charges  presenting 
the  same  question,  and  the  court  selects  and  gives  one  of  them,  he 
is  in  no  condition  to  complain  if  the  others  are  refused. 

We  are  not  satisfied  that  the  evidence  would  justify  the  charge 
requested  and  set  out  under  appellant^s  fourteenth  assignment  of 
error,  and  which  was  refused;  but  if  upon  another  trial  the  evidence 
would  justify  such  a  charge,  it  would  be  proper  to  give  it  on  the 
issue  of  contributory  negligence  as  to  the  conduct  of  Mrs.  Morgan 
therein  mentioned.  The  same  may  be  said  of  the  charge  requested 
as  set  out  under  the  fifteenth  assignment.  Upon  this  subject  it  is 
well  to  say  that  the  burden  is  upon  the  appellant  to  show  the  state 
of  facts  that  raise  the  issue  of  contributory  negligence.  As  to  the 
question  raised  under  the  fourteenth  assignment,  .it  does  not  appear 
that  the  transfer  man  would  have  accommodated  his  movements 
to  those  of  the  plaintiff  upon  the  request  to  so  do;  nor  is  the  evi- 
dence satisfactory  that  she  was  walking  too  fast.  As  to  the  issue 
presented  by  the  fifteenth  assignment,  it  is  not  made  to  appear 
that  Mrs.  Morgan  could  have  procured  the  wraps  at  Burleson  when 
she  arrived  there.  These  matters  can  not  be  taken  for  granted,  but 
there  must  be  some  evidence  raising  the  question. 

The  objection  to  the  charge  urged  in  the  sixteenth  assignment  of 
error  will  doubtless  be  corrected  on  another  trial. 

There    are   several    assignments    of   error   which    complain    of    the 
action   of   the   trial   court   in   admitting   certain    testimony   of    Mrs. 
Morgan  and   her   husband.     We   have  examined   into   the   questions  . 
raised,  and  are  satisfied  that  the  evidence  was  admissible. 

The  expressions  in  the  charges  complained  of  by  the  twenty-third, 
twenty-fourth  and  twenty-fifth  assignments  of  error  border  closely 
upon  expressions  on  the  weight  of  evidence,  and  doubtless  the  charges 
in  this  respect  will  be  corrected  upon  another  trial. 

The  twenty-sixth  assignment  of  error  complains  of  a  charge  given 
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at  the  request  of  the  plaintiff.  We  overrule  the  assignment.  We 
overrule  appellant's  twenty-seventh  assignment  of  error.  We  think 
the  evidence  of  Morgan  there  complained  of  was  admissible  to  go 
to  the  jury  for  what  it  was  worth,  in  view  of  the  testimony  of  Mrs. 
Morgan  as  to  what  had  previously  passed  between  her  and  the 
auditor.  It  could  be  considered  for  what  it  was  worth  as  evidence 
tending  to  show  that  the  auditor^s  attention  was  called  to  the  fact 
that  Mrs.  Morgan  desired  to  get  off  at  Burleson.  It  may  be  true 
that  the  auditor  did  not  know  that  Mrs.  Morgan  was  the  wife  of 
J.  P.  Morgan,  but  according  to  her  testimony  the  auditor  agreed 
to  let  her  off  at  that  place,  and  assist  her  in  alighting,  and  when 
J.  P.  Morgan  approached  him  and  asked  him  if  his  wife  was  on 
the  train  at  the  time  that  the  train  was  at  a  stop  at  Burleson,  we 
can  not  say  but  what  the  jury  may  have  given  the  inquiry  of 
Morgan  some  importance  as  refreshing  the  recollection  of  the  auditor 
as  to  the  conversation  with  Mrs.  Morgan,  and  as  to  his  promise  to 
let  her  oil  at  that  place;  and  in  this  connection  it  is  well  to  say 
that  we  are  also  of  the  opinion  that  the  appellant  was  entitled  to 
the  charge  requested  and  set  out  under  the  twenty-eighth  assignment 
of  error. 

Appellant's  twenty-ninth  assignment  of  error  complains  of  the  action 
of  the  court  in  submitting  as  items  of  damages  doctors'  bills  and 
drug  bills.  This,  on  the  ground  that  there  was  no  evidence  tending 
to  show  that  they  were  reasonable.  This  objection  will  be  obviated 
on  another  trial. 

We  now  come  to  what  we  consider  reversible  errors.  The  tenth 
paragraph  of  the  charge*  of  the  court,  which  is  complained  of  in 
the  twenty-first  assignment,  is  to  the  effect  that  it  was  tlie  duty  of 
the  defendant's  employes  in  charge  of  the  passenger  train  to  call 
the  station  of  Burleson  when  the  train  reached  that  station,  in  a 
sufficiently  loud  tone  of  voice  to  apprise  Mrs.  Anna  Morgan,  who 
was  a  passenger  thereon,  of  that  fact,  etc.  It  was  a  contested 
issue  on  the  trial  of  this  case  whether  the  station  Burleson  was 
called.  Mrs.  Morgan  contended  that  it  was  not  called,  and  the 
appellant's  evidence  is  to  the  effect  that  it  was  called.  If  the  station 
had  been  called  and  Mrs.  Morgan  heard  the  call,  it  would  have 
been  her  duty  to  have  made  some  effort  to  get  off.  This  charge 
instructs  the  jury  thatj  as  a  matter  of  law,  it  was  the  duty  of  those 
in  charge  of  the  train  to  call  the  name  of  the  station  in  a  sufficiently 
loud  tone  of  voice  to  apprise  passengers  that  the  station  had  been 
reached.  There  is  no  statute  requiring  this  to  be  done,  and  it  is 
not  one  of  those  absolute  duties  that  are  indispensible  to  the  safety 
of  the  passengers.  The  arrival  of  a  train  at  a  station  may  be  known 
without  the  necessity  of  calling  its  name;  and  we  know  of  no  rule 
that  would  justify  the  court  in  peremptorily  instructing  the  jury 
that  the  duty  was  imposed  upon  those  in  charge  of  the  passenger 
train  to  call  the  station.  This  question  was  directly  passed  upon 
in  the  case  of  Houston  &  T.  C.  R.  R.  Co.  v.  Goodyear,  28  Texas 
Civ.   App.,   206. 

The   appellant's   sixth,   seventh,   eighth   and   ninth   assignments   all 
raise   the   same  question.     They   are   to   the  effect   that  if   the   jury 
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should  believe  that  Mrs.  Morgan  had  been  suffering  from  illness  from 
diseased  womb  and  ovaries,  or  other  illness,  and  that  such  illness 
or  suffering  would  have  been  caused  if  she  had  not  been  carried  by 
Burleson,  and  that  it  was  not  proximately  caused  by  being  carried 
by  such  station,  then  to  find  for  the  defendant  on  that  issue.  There 
is  evidence  in  the  record  which  would  justify  the  submission  of 
this  question  to  the  jury.  It  is  true  the  court  in  its  charge  did, 
in  a  general  way,  instruct  upon  this  subject;  but  these  charges  di- 
rectly and  affirmatively  present  the  question  to  the  jury,  and  we 
think  under  the  evidence  the  defendant  was  entitled  to  have  one 
of  them  given,  and  as  the  least  objectionable  of  the  four  upon  this 
subject  we  have  selected  charge  No.  28,  set  out  under  the  eighth 
assignment  of  error,  as  the  one  proper  to  be  given. 

For   the   errors   pointed    out,   the   judgment    is    reversed    and    the 
cause  remanded. 

Reversed  and  remanded. 


Brazelton  &  Johnson  v.  J.  I.  Campbell  Company  et  al. 

Decided  February  12,  1908. 

1. — ^Appeal — ^Practice — ^Rendering  Judgment — ^Exeladed  Evidenoe. 

A  Court  of  Civil  Appeals,  for  the  purpose  of  rendering  the  judgment  which 
the  trial  court  should  have  rendered,  cannot  consider  evidence  which  the  trial 
court  excluded,  although  the  evidence  was  erroneously  excluded.  This  rule 
applied  as  to  a  report  by  a  Master  in  Chancery  upon  the  claim  of  a  creditor 
in  a  receivership  case. 

2. — ^Evidence — ^Written  Contract — ^Ambiguity — ^Parol  Testimony. 

When  an  instrument  in  writing,  or  several  instruments  which  should  be 
construed  together,  are  so  ambiguous  that  the  true  intention  of  the  parties 
cannot  otherwise  be  ascertained,  parol  testimony  should  be  received  to  aid  in 
arriving  at  a  proper  construction. 

3. — Receiverfl — ^Tortions  Act — Liability. 

While  receivers  might  be  held  personally  liable  for  their  tortious  acts 
in  the  management  of  an  estate,  they  cannot  be  held  liable  officially  and  the 
estate  in  their  possession  be  made  to  pay  for  their  wrongful  acts.  So,  where 
property  of  a  third  party  has  been  converted  by  a  receiver,  the  estate  in  the 
custody  of  the  receiver  should  not  be  made  to  pay  interest  on  the  value  of  the 
property  from  the  date  of  the  conversion. 

4. — Receivers — Conversion  by — ^Expenses. 

When  property  of  a  third  party  has  been  taken  from  his  possession  by  a 
receiver  and  appropriated  as  property  of  the  estate  in  his  custody,  upon  resti- 
tution of  the  property  to  the  owner  he  should  not  be  charged  with  the  expenses 
attending  its  conversion. 

5. — Receivership — ^Insolvent  Estate — ^Interest  TTpon  Claims. 

The  granting  of  a  receivership  over  the  estate  of  an  insolvent  debtor  sus- 
pends the  running  of  interest  upon  the  claims  of  unsecured  creditors.  The 
assets  of  the  insolvent  are  held  by  the  court  for  the  benefit  of  all  the  creditors 
and  for  a  just  distribution  according  to  their  respective  rights  and  claims. 
But  in  the  case  of  a  secured  creditor  and  the  foreclosure  of  his  lien  upon  cer- 
tain property,  to  the  extent  of  the  proceeds  of  the  property  when  sold,  the  total 
amount  of  the  claim,  including  interest,  should  be  paid  out  of  the  proceeds. 
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Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  W.   P.  Hamblen. 

E.  B.  Campbell,  for  appellants. — The  transactions  between  appel- 
lants and  the  J.  I.  Campbell  Company  constituted  a  sale  of  tlic 
lumber  to  appellants.  Exhibit  "A"  referred  to  reads  as  follows, 
to  wit: 


<ir\ 


The  State  of  Texas,) 

County  of  Harris.  3 
"Know  all  men  by  these  presents:  That  we,  J.  I.  Campbell  Com- 
pany, incorporated,  of  Houston,  Harris  County,  Texas,  acting  by  its 
President,  I.  L.  Campbell,  of  the  county  and  State  aforesaid,  for 
and  in  consideration  of  the  sum  of  Ten  Thousand  and  no  100  dol- 
lars to  US  in  hand  paid  by  Brazelton  &  Johnson,  of  Waco,  McLennan 
County,  Texas,  the  receipt  of  which  is  hereby  acknowledged,  have 
bargained,  sold  and  delivered,  and  by  these  presents  do  bargain,  sell 
and  deliver  unto  the  said  Brazelton  &  Jolmson,  of  the  county  of 
Mcl^ennan,  and  State  of  Texas,  all  of  the  following  described  per- 
sonal property  in  Tyler  County,  Texas,  to  wit:  all  that  certain  lot 
of  yellow  pine  lumber  stacked  at  our  mill  at  Warren,  Tyler  County, 
Texas,  which  is  shown  in  schedule  attached,  which  lumber  we  agree 
to  keep  insured  in  the  sum  of  Ten  Thousand  Dollars,  or  a  sum 
sufficient  to  repay  Brazelton  &  Johnson's  interest  in  same.  Policies 
to  be  delivered  to  them  and  payable  to  them  as  their  interest  may 
appear.     Same  to  be  marked  in  pile  *B.  &  J.'*' 

Exhibit  "B"  referred  to  reads  as  follows,  to  wit: 

*'State  of  Texas,   ) 
County  of ) 

"This  memorandum  of  contract  made  and  entered  into  this,  the 
8th  day  of  February,  1905,  by  and  between  the  J.  I.  Campbell 
Company,  incorporated,  of  Houston,  Harris  County,  Texas,  party 
of  the  first  ^art,  and  Brazelton  &  Johnson,  of  McLennan  County, 
Texas,  party  of  the  second  part,  witnesseth: 

"That  the  said  J.  I.  Campbell  Company  does  contract  and  bind 
itself  and  does  by  these  presents  contract  and  bind  as  follows: 

'Whereas,  they  have  this  day  sold  to  the  said  Brazelton  &  John- 
son a  certain  lot  of  lumber  aggregating  1,253,021  feet  of  dry  yellow 
pine  lumber,  now  on  their  yards  at  their  mill  in  Warren,  Tyler 
County,  Texas,  schedule  of  which  is  hereby  attached; 

"That  they  will  dress,  load  upon  cars  and  ship  the  same  to  such 
point  or  points  as  they  may  from  time  to  time  be  ordered  by  Brazel- 
ton &  Johnson  to  ship  said  schedule  of  lumber  so  sold. 

"They  further  agree  and  bind  that  whereas,  they  have  at  tlie 
mill  of  the  Lake  Charles  Lumber  Company  at  Lake  Charles,  Louis- 
iana, a  certain  schedule  of  lumber  made  and  attached  hereto  aggre- 
gating 1,720,270  feet  yellow  pine  lumber,  that  the  said  Brazelton 
&  Johnson  may  have  the  option  to  order  from  the  said  schedule  at 
Lake  Charles,  La.,  and  that  they  will  exchange  to  them  such  lumber 
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ordered  from  Lake  Charles  for  equal  number  of  feet  in  the  list  at 
AVarren,  Texas.  They  further  agree  that  the  said  Brazelton  & 
Johnson  may  send  to  them  orders  from  time  to  time  for  lumber 
not  shown  upon  either  of  above  schedules,  and  that  if  they,  the 
said  J.  I.  Campbell  Co.,  can  fill  the  said  orders  from  other  stocks 
that  they  will  do  so  and  will  exchange  said  stock  so  shipped  for 
equal  amount  of  lumber  from  the  stock  at  Warren,  Texas,  described 
above. 

"They  agree  that  the  price  upon  which  final  settlement  shall  be 
made  for  the  schedule  of  lumber  at  Warren,  Texas,  exhibited  above, 
and  this  day  sold  to  Brazelton  &  Johnson,  shall  be  the  net  price 
received  by  Brazelton  &  Johnson  from  customers  or  their  own  yards, 
to  which  they  will  sell  at  wholesale  less  One  Dollar  ($1.00)  per 
thousand  feet,  which  shall  be  Brazelton  &  Johnson's  marginal  profit 
in  this  sale  and  purchase. 

"The  said  Brazelton  &  Johnson  hereby  acknowledge  the  purchase 
of  the  schedule  of  lumber  at  Warren,  Texas,  and  hereby  agree  to 
order  out  from  said  J.  I.  Campbell  Company  1,253,821  feet  of 
yellow  pine  lumber  according  to  the  terms  and  conditions  above 
set  out. 

"They  agree  that  they  will  sell  the  same  at  wholesale  to  their 
customers  and  their  retail  yards  at  reasonable  market  values  rea- 
sonably in  line  with  market  conditions  and  that  they  will  pay  to 
the  said  J.  I.  Campbell  Company  the  net  price  received  after  deduc- 
tions of  freight  upon  lumber  sold  delivered  or  the  net  price  received 
F.  0.  B.  when  sold  F.  0.  B.,  less  a  profit  to  themselves  of  One 
Dollar   ($1.00)   per  thousand  feet  on  all  lumber  sold. 

"They  agree  that  the  settlement  shall  be  made  as  follows:  After 
shipments  have  been  made  by  the  said  J.  I.  Campbell  Company 
amounting  to  Ten  Thousand  Dollars  ($10,000.00),  the  amount  of 
the  purchase  price  today  paid  them,  they  will  on  further  shipments 
remit  on  the  6th  day  of  each  current  month  at  prices  named  above, 
in  cash,  less  (2%)  two  percent  discount  for  all  lumber  shipped 
during  previous  month. 

"(Signed   in  duplicate  this   day.) 

"(Signed)  J.    I.    Campbell    Company, 

"By  I.  L.  Campbell,  President. 
"Brazelton  &  Johnson." 

Attached  to  this  contract  is  a  detailed  description  of  the  lumber 
at  Warren,  Texas,  described  in  Exhibit  "A"  above  set  out,  and 
also  a  detailed  description  of  the  lumber  on  hand  at  Lake  Charles, 
I^ouisiana,  referred  to  above. 

E.  P.  £  Otis  K.  Hamblen  and  Spoils  £  Matthews,  for  appellee, 
receiver. — "It  is  essential  that  nothing  remains  to  be  done  to  put 
the  subject  matter  in  shape  for  future  sale  or  identification,  for  if 
there  is  anything  to  be  done  material  or  important  to  identify  the 
subject  matter  by  the  vendee,  or  before  it  becomes  deliverable,  then 
the  sale  is  only  executory,  the  subject  matter  not  being  in  esse  so 
that  the  property  passes.'*    Simpkins  on  Contracts  and  Sales,  p.  320; 
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Cleveland  v.  Williams,  29  Texas,  210;  Woods  v.  Half,  44  Texas,  635; 
Allen  &  Bro.  v.  Melton,  64  Texas,  218;  Cooper  v;  Caleb,  White  & 
Wilson,  sec.  499;  Matador  Land  Co.  v.  White,  82  Texas,  477;  Lunn 
&  Fry  V.  Hale,  75  S.  W.,  360;  Farrington  v.  Tennessee,  95  U.  S., 
693;  Benjamin  on  Sales,  sec.  310;  3  Pomeroy  on  Equity,  sec.  1235. 
The  claims  of  creditors  were  presentable  when  the  receivers  were 
appointed;  that  date  fixes  their  status  and  amount,  regardless  of 
when  they  were  in  fact  presented  by  intervention,  or  otherwise, 
and  no  interest  thereafter  accruing  can  be  allowed.  Thomas  v.  Car 
Co.,  149  U.  S.,  95;  United  States  ex  rel.  White  v.  Knox,  111  U.  S., 
784;  Grand  Trunk  Railway  Co.  v.  Central  Vermont  Railway  Co., 
91  Fed.  Rep.,  569;  People  v.  American  Loan  &  Trust  Co.,  172 
N.  Y.,  279;  65  N.  E.,  200;  Alderson  on  Receivers,  p.  847;  Bowman 
V-  Wilson,  12  Fed.  Rep.,  864;  Soloman  v.  American  Bldg.  &  Loan 
Ass'n,  116  Fed.,  676;  Jamison  v.  Estate,  163  Pa.  St.,  143;  29 
Atl.  Rep.,  1001;  People  v.  Commercial  Alliance  Life  Insurance  Co. 
(X.  Y.),  47  N.  E.  Rep.,  968. 

The  property  of  the  defendant  company  having  been,  by  order 
of  court,  taken  from  its  possession  and  placed  in  the  hands  of  a 
receiver,  whereby  it  was  prevented  from  using  same  in  payment  of 
its  indebtedness,  it  is  not  liable  for  interest  accruing  during  the 
time  the  property  has  been  or  may  be  in  the  hands  of  tlie  receiver. 
*  Stephens  v.  Barringer,  13  Wend.,  639;  Osborne  v.  U.  S.  Bank,  9 
Wheat,  738;  Pillow  v.  Brown,  26  Ark.,  248;  Conn  v.  Penn,  1 
Peters,  524;  16  Am.  &  Eng.  Ency.  of  Law,  1068  and  1069. 

FISHER,  Chief  Justice. — I.  L.  Campbell  and  S.  M.  Campbell  sued 
the  J.  I.  Campbell  Company,  the  Tyler  Land  &  Lumber  Company,  and 
the  Warren,  Corsicana  &  Pacific  Railway  Co.,  in  the  District  Court  of 
Harris  County,  for  the  purpose  of  having  receivers  appointed  for 
the  named  defendants.  The  plaintiffs  in  the  petition  filed  in  that 
proceeding  represented  that  they  were  stockholders  in  the  defendant 
corporations  named,  and  were  also  creditors  of  the  same,  and  that 
the  corporations  named  as  defendants  were  in  imminent  danger  of 
insolvency.  Upon  the  filing  of  this  petition  the  District  Court  of 
Harris  County  appointed  receivers  of  all  of  the  defendant  corpora- 
tions sued. 

During  the  pendency  of  the  receivership  the  appellants,  Brazelton 
&  Johnson,  filed  a  petition  of  intervention,  in  which  it  is  alleged 
that  the  receivers  had  taken  possession  of  certain  lumber  described 
in  the  petition,  which  the  appellants  had  purchased  from  the  J.  I. 
Campbell  Lumber  Company  prior  to  the  filing  of  the  petition  seek- 
ing to  place  the  assets  of  that  company  in  the  hands  of  a  receiver. 
The  aggregate  amount  of  the  lumber  purchased  was  1,253,821  feet, 
and  the  consideration  paid  was  $10,000  in  cash,  the  sale  of  which 
was  evidenced  by  exhibit  ^^A"  attached  to  appellant's  petition  of 
intervention,  which  it  is  claimed  constitutes  an  executed  contract 
of  sale.  There  is  also  attached  to  plaintiffs'  petition  an  exhibit 
.  "B,''  which  appears  to  be  an  instrument  executed  at  or  about  the 
same  time  that  the  instrument  classed  as  exhibit  "A"  was  executed, 
and  is  to  be  taken  and  considered  as  a  part  of  the  same  transaction. 
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The  interveners  in  the  petition  seek  to  recover  from  the  receivers 
the  value  of  the  lumber  converted  by  them;  and  it  is  substantially 
alleged  that  the  receivers  had  sold  the  lumber,  or  a  part  of  the  same, 
and  the  proceeds  were  now  in  their  hands,  which  should  be  subjected 
to  the  demand  of  the  interveners.  They  also  plead  in  tiie  alternative 
that  in  the  event  it  should  be  held  that  they  were  not  purchasers  of 
the  lumber,  then  that  the  instruments  executed  by  the  Campbell 
Company  should  be  construed  to  be  a  mortgage  on  the  lumber  in 
question  to  secure  the  $10,000  paid.  The  instruments  described 
the  lumber. 

Upon  the  trial  of  appellants'  intervention  the  court  below  held 
that  the  instruments  in  question  did  not  constitute  a  sale  of  the 
lumber  by  the  Campbell  Company  to  interveners,  but  that  they 
constituted  a  mortgage  on  the  lumber  in  question  to  secure  the 
$10,000  paid  by  interveners,  and  a  decree  was  rendered  foreclosing 
a  lien  in  favor  of  appellants  on  the  fund  in  the  hands  of  the  re- 
ceivers, which  they  received  as  the  proceeds  of  the  lumber  sold  by 
them.  From  this  judgment  the  appellants  as  interveners  have  ap- 
pealed, and  the  principal  question  raised  in  their  brief  is  to  the 
effect  that  the  court  erred  in  holding  that  they  did  not  acquire  title 
to  the  lumber  in  question  as  purchasers  from  the  Campbell  Company. 

There  is  no  statement  of  facts  or  findings  of  fact  contained  in 
the  record,  and  all  that  can  be  ascertained  with  reference  to  what 
was  before  the  trial  court  as  evidence  is  set  out  in  the  judgment 
and  decree  rendered  by  that  court.  It  is  true  that  the  record  does 
contain  a  report  of  the  Master  in  Chancery  bearing  on  the  claim 
of  the  interveners.  That  report  finds  that  the  appellants  were 
the  purchasers  of  the  lumber  in  question,  and  the  report  states 
evidence  tending  to  show  that  the  purpose  and  intention  was  to 
convey  title  to  them;  but  there  is  nothing  indicating  that  this 
report  was  in  evidence,  and  from  a  recital  contained  in  the  judg- 
ment it  appears  that  >a  part,  if  not  all,  of  this  report  was  stricken 
out.  Objections  were  filed  in  the  trial  court  to  the  report  of  the 
master,  and  it  is  recited  in  the  judgment  that  after  having  considered 
the  objections,  no  additional  evidence  was  offered,  except  as  to  the 
disposition  of  the  property  in  controversy,  it  is  the  opinion  of  the 
court  that  certain  exceptions  urged  to  the  report  and  the  findings 
of  the  master  should  be  sustained  as  hereinafter  stated.  Then  fol^ 
lows  this  recital:  "Wherefore  it  is  considered  and  so  decreed  by 
the  court  that  the  transactions  and  dealings  between  inter\'ener8 
herein  and  the  J.  I.  Campbell  Company,  as  evidenced  by  the  written 
contracts  in  evidence,  did  not  constitute  an  absolute  sale  by  the 
said  J.  I.  Campbell  Company  to  the  said  interveners  of  the  lumber 
described  in  interveners'  intervention,  and  in  said  written  instru- 
ments thereto  attached,  but  the  same  constituted  and  was  intended 
as  a  mortgage,"  etc.  From  this  we  take- it  that  the  court  deter- 
mined the  legal  effect  of  these  instruments  from  the  face  of  the 
documents  themselves,  without  a  resort  to  the  report  of  the  master. 
The  theory  of  the  court  evidently  was  that  there  was  no  ambiguity 
upon  the  face  of  these  two  instruments,  which  are  attached  to  the 
plea  of  intervention,  and  which  are  known  as  exhibits  "A"  and  "B,'' 
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and  therefore  the  evidence  heard  by  the  master,  which  is  stated  in 
his  report,  was  not  to  be  considered  in  determining  the  legal  effect 
of  the  transaction.  As  before  said,  the  finding  of  the  master  was 
that  the  effect  of  the  two  instruments  was  to  create  a  sale;  and 
especially  was  this  true  when  taken  in  connection  with  parol  evi- 
dence introduced  before  him  and  considered  by  him  in  determining 
what'  was  the  intention  of  the  parties  in  executing  the  instruments. 
The  master  held  that  the  instruments  upon  their  face  showed  an 
intention  to  convey,  but  if  he  was  mistake  in  that,  and  that  the 
instruments  were  ambiguous,  then  he  held  that  the  evidence  intro- 
duced removed  the  ambiguity  and  demonstrated  the  fact  that  a 
sale  was  intended.  But,  as  before  said,  we  can  not  look  to  this 
report  in  determining  this  appeal,  because,  as  we  take  it,  it  was 
eliminated  by  the  judgment  of  the  trial  court. 

In  Eidson  v.  Eeeder,  101  Texas,  202,  the  Supreme  Court  held 
that  although  the  Appellate  Court  might  properly  hold  that  evidence 
excluded  by  the  trial  court  was  admissible,  it  Could  not  be  consid- 
ered by  the  Court  of  Civil  Appeals  in  determining  the  character  of 
judgment  that  should  be  rendered  by  that  court.  In  the  case  cited 
this  court  held  that  in  the  trial  of  the  case  below  before  the  judge 
without  a  jury  that  a  certain  deed  which  was  excluded  by  the  trial 
court  should  have  been  admitted  in  evidence  and  considered;  and 
there  being  no  dispute  as  to  the  other  facts,  we  then  held  that  if 
the  excluded  deed  was  considered,  then  the  proper  judgment  to  be 
rendered  was  to  reverse  and  render.  But,  as  said  before,  the  ruling 
of  the  Supreme  Court  was  that  we  could  not  consider  evidence  that 
was  not  before  the  trial  court.  This  much  is  said  in  view  of  the 
fact  that  while  we  have  reached  the  conclusion  that  there  is  an 
ambiguity  in  the  instruments  involved  in  this  controversy,  and  the 
master's  report  from  the  evidence  received  by  him,  placed  the  proper 
construction  upon  them,  we  can  not  consider  that  report  in  deter- 
mining what  disposition  we  will  make  of  this  case,  but  we  have  to 
determine  it  alone  upon  the  evidence  which  was  before  the  trial 
judge;  and  as  we  construe  the  decree  bearing  upon  that  subject,  all 
that  he  considered  was  the  two  instruments  declared  on  and  described 
by  the  appellants  in  their  plea  of  intervention. 

The  first  instrument,  known  as  exhibit  "A,**  is  clearly  a  bill  of 
sale,  and  shows  upon  its  face  that  the  purpose  was  to  convey  title 
to  the  lumber  in  question  to  the  appellants.  The  greater  part  of 
the  recitals  of  the  instrument  known  as  exhibit  "B"  evidence  a  like 
intention;  or,  in  other  words,  there  is  nothing  down  to  the  expres- 
sion, "they  agree  that  the  price  upon  which  final  settlement  should 
be  made,''  and  what  thereafter  follows,  to  indicate  a  conflict  with 
exhibit  "A,"  or  a  purpose  different  from  that  stated  in  that  instru- 
ment. Commencing  with  the  words  "they  agree  that  the  price  upon 
which  final  settlement  shall  be  made,"  etc.,  and  the  recitals  there- 
after stated,  there  is  introduced  an  uncertainty  and  ambiguity,  which 
can  only  be  removed  by  the  aid  of  parol  evidence  showing  an  inten- 
tion of  the  parties  consistent  with  what  is  stated  upon  the  face  of 
the  two  documents  in  question.  These  ambiguous  recitals  can  not 
be  said  to  point  to  the  conclusion  that  the  intention  was  to  create 


224  Texas  Civil  Appeals  Reports,  Vol.  49.       [February, 

a  mortgage^  because,  taken  by  themselves,  we  are  not  able  to  under- 
stand their  meaning.  The  parties  to  the  instrument  evidently  in- 
tended that  they  should  serve  some  purpose;  and,  as  before  said, 
what  it  was  can  only  be  ascertained  from  the  evidence  of  the  par- 
ties to  the  contract.  Taking  the  two  instruments  together,  and 
construing  them  as  constituting  one  contract,  the  predominating 
recitals  indicate  a  purpose  and  intention  to  convey  title,  and  if  this 
is  not  the  construction  to  be  placed  upon  them,  then  all  that  can 
be  said  is  that  by  reason  of  the  latter  part  of  the  recitals  contained 
in  exhibit  "B,^^  an  uncertainty  and  ambiguity  is  produced.  The 
decree  in  effect  states  that  the  trial  judge  heard  no  evidence  and 
based  his  conclusion  upon  the  recitals  contained  in  these  instruments. 
In  this  we  think  he  erred;  not  by  reason  of  the  fact  that  the  instru- 
ments considered  together  necessarily  constitute  a  sale,  but  we  merely 
hold  that  the  most  certain  and  definite  expressions  that  appear  upon 
the  face  of  the  instruments  indicate  that  the  intention  was  to  create 
a  sale;  and  we  are  inclined  to  the  opinion  that  if  a  correct  construc- 
tion could  be  reached  solely  by  reference  to  the  instruments  alone, 
without  the  aid  of  extrinsic  evidence,  the  conclusion  would  be,  not 
that  they  created  a  mortgage,  but  a  completed  sale.  But  the  element 
of  ambiguity  that  arises  by  reason  of  the  recitals  contained  in  the 
latter  part  of  exhibit  "B**  require,  it  seems  to  us,  the  introduction 
of  evidence,  if  obtainable,  to  explain  the  nature  and  effect  of  the 
transaction. 

It  is  next  contended  by  the  appellants  that  if  we  should  treat  the 
transaction  as  a  sale,  then  they  would  be  entitled  to  interest  on  the 
value  of  the  lumber  converted,  if  not  from  that  time,  from  the  time 
that  they  filed  their  plea  of  intervention.  As  we  construe  the  plead- 
ings of  the  interveners,  with  their  prayer  for  relief,  we  are  not 
prepared  to  say  that  this  question  should  be  decided.  We  are  not 
authorized  to  go  beyond  what  we  understand  to  be  the  liability 
asserted  against  the  appellees  or  the  receivers  in  the  plea  of  inter- 
vention. As  we  construe  that  pleading,  the  purpose  and  object  is 
merely  to  hold  the  receivers  liable  in  their  official  capacity.  It  is 
pleaded  that  they  took  possession  of  the  property  as  receivers,  and  they 
disposed  of  it  and  sold  it  as  receivers,  some  of  it  without  express  order 
of  the  court,  and  the  great  bulk  of  it  by  virtue  of  an  order  of  the 
court.  Some  of  the  lumber  was  sold  by  the  Campbell  Company 
prior  to  the  appointment  of  the  receiver,  but  the  proceeds  of  that 
sale  was  collected  by  the  receiver,  that  is,  so  far  as  appears  from 
the  pleadings  and  the  master's  report,  which  we  are  not  considering 
as  evidence.  In  other  words,  it  appears  that  all  of  the  lumber  in- 
volved in  this  controversy  has  been  sold  and  converted  into  cash,  the 
proceeds  being  now  in  the  possession  of  the  receiver.  As  against 
those  proceeds,  if  we  should  hold  that  the  transaction  constitutes  a 
sale,  the  interveners  would  be  entitled  to  proceed;  and  it  would  be 
proper  for  the  trial  court  to  render  a  judgment  decreeing  to  thein 
all  of  the  proceeds  received  and  collected  by  the  receiver  that  arose 
from  the  sale  of  the  lumber  which  the  appellants  had  purchased 
from  the  J.  I.  Campbell  Company.  But  it  does  not  follow  that  the 
appellants  would  be  entitled  to  interest  against  the  receivers  on  the 
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value  of  the  lumber  that  had  been  converted  and  sold.  The  act  of 
conversion  was  the  individual  act  of  the  receivers,  for  which  the 
estate  of  Campbell  could  not  be  held  responsible,  and  for  the  tort 
of  the  receivers  the  funds  of  that  estate  could  not  be   held  liable. 

If  the  receivers  took  possession  of  property  belonging  to  the  appel- 
lants, a  third  party,  and  which  was  in  no  wise  a  part  of  the  assets 
of  the  Campbell  estate,  their  conduct  in  so  doing  could  not  be  char- 
acterized as  ofScial,  but  they  stand  in  the  attitude  of  trespassers,  so 
far  as  the  appellants  are  concerned.  The  appellants  could  have 
framed  their  pleadings  so  as  to  recover  against  those  that  committed 
the  tort  individually;  but,  as  said  before,  their  petition  does  not 
bear  snch  a  construction,  and  for  the  individual  wrong  of  the  receivers 
in  depriving  appellants  of  their  property,  of  course  it  could  not  be 
contended  that  the  Campbell  estate  would  be  responsible. 

This  view,  compared  with  what  we  have  just  said  with  reference 
to  the  liability  of  the  receivers  for  the  proceeds  of  the  property  sold, 
may  appear  inconsistent;  but,  when  analyzed,  such  is  not  the  case, 
for  the  trial  court,  which  has  possession  through  its  receivers  of  the 
proceeds  of  the  sale  of  proper^  belonging  to  another  who  is  not  a 
party  to  the  receivership,  has  the  power  and  it  becomes  its  duty, 
when  the  question  of  title  is  settled  in  favor  of  such  party,  to  require 
the  receiver  to  turn  over  and  deliver  to  him  the  funds  or  property  in 
his  hands. 

It  seems  from  the  judgment  of  the  tri^l  court  that  the  expenses 
of  the  sale  of  the  lumber  in  question  and  the  cost  attending  that 
transaction,  which  amounted  to  something  over  the  sum  of  $600, 
was  allowed  as  a  part  of  the  expenses  of  the  receivership.  If.  it 
should  be  determined  that  the  appellants  are  the  owners  of  the 
lumber  in  question,  and  that  it  was  wrongfully  taken  from  their 
possession  and  sold  by  the  receivers,  then  it  is  clear  that  they  should 
not  be  charged  with  any  costs  or  expenses  of  the  receivership  in 
connection  with  that  transaction.  This  much  is  said  in  view  of  an 
assignment  of  error  complaining  of  the  action  of  the  court  in  charg- 
ing the  appellants  with  the  expense  of  the  sale  of  the  lumber  and 
the  cost  of  the  receiver  in  connection  therewith. 

It  is  also  contended  by  the  appellants  that  if  the  instrument 
shotdd  be  construed  as  a  mortgage,  then  they  would  be  entitled  to 
interest  on  the  mortgage  debt  secured,  from  the  date  of  its  maturity. 
The  trial  court  construed  the  instrument  as  a  mortgage  and  decreed 
a  foreclosure  for  the  sum  of  $10,000,  the  amount  paid  Campbell 
&  Company  by  appellants,  but  declined  to  give  a  judgment  for  any 
amount  as  interest.  It  is  a  difficult  matter  to  say  that  the  record 
presents  this  question  in  a  way  that  calls  for  a  decision  by  this 
court.  We  can  not  tell  from  any  fact  found  or  stated  in  the  record 
when  the  amount  matured  or  was  to  be  paid,  if  it  could  be  held  to 
be  a  mortgage.  Of  course,  the  contracts  in  this  case  did  not  provide 
for  any  interest,  and  if  interest  is  allowed  it  is  by  virtue  of  the 
statute  that  provides  that  interest  shall  commence  to  run  from  the 
date  the  amount  is  due.  But,  assuming  that  if  held  to  be  a  mortgaoje, 
the  same  would  be  entitled  to  draw  interest,  then  we  are  inclined 
Vol.  XLIX.  Civil— 15. 
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to  the  view  that  if  the  estate  is  insolvent^  the  receivership  over  the 
property  in  question  would  suspend  the  running  of  interest.  The 
receivership  places  the  debtor  in  the  position  of  being  unable  to  pay 
the  debt  when  it  matures.  All  of  the  property  or  assets  of  his 
estate  which  could  be  used  for  that  purpose  is  taken  from  his  pos- 
session and  goes  into  the  custody  of  the  court.  The  proceedings 
in  this  case  upon  their  face  show  that  the  receivership  was  at  the 
instance  of  stockholders  and  creditors  of  the  corporation;  and  it  is 
a  rule  of  law  that  the  assets  of  the  corporation  are  to  be  held  by 
the  receiver,  or  the  court  through  its  receiver,  for  the  benefit  of  all 
the  creditors  and  for  a  just  distribution  according  to  their  respective 
rights  and  claims.  Of  course,  if  the  estate  is  solvent,  then  the 
creditors  who  have  claims  would  be  entitled  to  interest  upon  their 
demands. 

This  much  is  said  only  so  far  as  to  indicate  the  views  of  this 
court  when  it  is  sought  to  obtain  a  judgment  against  the  general 
assets  of  the  estate,  or  a  judgment  against  the  receivers,  to  be  paid 
out  of  the  general  assets  of  the  estate.  But  in  this  particular  case, 
so  far  as  the  proceeds  of  the  lumber  is  concerned,  we  are  inclined 
to  the  view  that  it  would  be  liable,  not  only  for  the  principal  debt, 
but  for  the  interest  that  accrued  on  the  debt  from  the  time  of  its 
maturity.  The  mortgage,  if  it  is  a  mortgage,  was  executed  not  only 
to  secure  the  principal,  but  the  interest  that  runs  with  the  principid 
and  which  is  an  incident  of  the  principal  sum  due.  In  a  foreclosure 
proceeding  the  creditor  is  entitled  to  foreclose  on  the  property  for 
all  that  is  then  at  that  time  due,  whether  principal,  or  interest  or 
both.  If  the  plaintiffs'  debt  was  intended  to  be  secured  by  the  lum- 
ber, all  the  proceeds  that  arose  from  the  sale  by  the  receiver  would 
be  responsible,  and  the  lien  would  attach,  not  only  for  the  principal 
debt,  but  also  for  the  interest. 

For  the  reasons  stated  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Edgar  Reagan  v.  W.  C.  Bruff. 

Decided  February  12,  1908. 

Contraet — Construction — ^Dnty  of  Conrt. 

When  there  is  no  ambiguity  in  an  instrument  and  the  intention  of  the 
parties  may  be  ascertained  from  its  terms  without  explanation,  it  is  the  duty 
of  the  court  to  construe  it  for  the  jury  and  to  instruct  them  as  to  the  rights 
of  the  parties.  Contract  concerning  the  operation  of  a  cotton  press  considered, 
and  held  to  be  free  from  ambiguity  or  technical  words  and  such  as  called  for 
a  peremptory  instruction  from  the  court  in  favor  of  the  defendant. 

Appeal  from  the   District  Court  of  Bexar   County.     Tried   below 
before  Hon.  J.  L.  Camp. 

Ogden,  Brooks  &  Napier,  for  appellant. 

Cocke    &    Cocke,    for    appellee. — Where    the    evidence    develops    a 
latent  ambiguity  in  a  contract^  as  in  this  case^  it  is  the  province  of 
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the  jury  to  pass  on  and  determine  the  meaning  of  the  contract^  and 
it  is  the  duty  of  the  trial  court,  as  was  done  in  this  case,  to  submit 
that  issue  to  the  jury.  Lihney  v.  Wood,  66  Texas,  22;  Frost  v. 
Erath  Cattle  Co.,  81  Texas,  605;  Kingston  v.  Pickins,  46  Texas, 
101;  Giddings  v.  Day,  84  Texas,  605;  Hamman  v.  Keigwin,  39 
Texas,  34;  Shaw  v.  Parvin,  1  App.  C,  sees.  366  and  974;  Cross  & 
Eddy  V.  Graves,  4  App.  C,  sec.  103. 


NEILL,  Associate  Justice. — BrufE  sued  Beagan  to  recover 
060.47  alleged  to  be  due  under  the  terms  of  the  contract .  copied  in 
our  conclusion  of  fact.  It  was  alleged  that  defendant  obligated 
himself  to  pay  one-half  of  certain  sums  that  had  been  advanced  by 
plaintiff  for  the  purpose  of  promoting  and  placing  in  operation 
what  is  known  as  the  Beagan  Bound  Bale  Cotton  Press;  tliat  plain- 
tiff had  advanced  under  the  contract  $2,120.94,  of  which  one-half 
was  due  him  by  the  defendant;  that  under  the  terms  of  the  contract 
the  one-half  of  the  money  so  advanced  was  not  to  be  due  him  unless 
said  invention  was  a  success ;  that  it  was  a  success,  and  that  defendant 
had  sold  his  interest  therein  to  the  Beagan  Bound  Bale  Company. 

The  defendant  answered  by  a  general  denial,  and  pleaded  that 
plaintiff  had  agreed  with  him  to  furnish  the  money  and  means  to 
carry  out  and  put  the  invention  referred  to  on  the  market;  that  he 
had  conveyed  plaintiff  a  one-half  interest  in  the  patent  to  the  in- 
vention in  consideration  of  his  agreement  to  furnish  the  money  and 
necessary  means  to  float  the  invention  and  make  it  a  success;  that 
after  securing  said  contract,  plaintiff  abandoned  all  efforts  to  make 
any  further  progress  in  making  a  success  of  the  invention  and  re- 
fused to  put  up  any  more  money  in  furtherance  of  the  enterprise; 
that  on  July  1,  1905,  after  plaintiff  had  refused  to  put  up  the 
necessary  money,  defendant  succeeded  in  securing  the  Beagan  Bound 
Bale  Company  to  take  hold  of  the  patent  and  that  he  received  for 
his  remaining  interest  therein  $2800  stock  in  said  company;  that 
he  never  received  any  dividends  or  returns  therefrom;  that  the 
plaintiff  sold  his  interest  in  the  patent  to  the  same  company,  and 
realized  therefrom  about  $2500  in  cash  and  $900  in  stock.  Defend- 
ant's answer  also  contains  a  counterclaim  against  plaintiff  for  a 
breach  of  said  contract  in  failing  to  put  up  the  necessary  money  to 
float  the  invention. 

The  court  peremptorily  instructed  the  jury  to  find  for  plaintiff 
on  defendant's  counterclaim,  and  a  trial  of  the  case  on  plaintiff's 
demand  resulted  in  a  verdict  in  his  favor  for  the  sum  of  $1,005.47, 
the  verdict  being  also  in  his  favor  under  the  peremptory  instruction 
against  defendant  on  his  cross-action. 

Conclusions  of  Fact. — The  contract  sued  on  is  as  follows: 

'^Agreement  and  Lien. 

*'The  State  of  Texas,) 
County  of  Wilson.    ) 

"Know  all  men  by  these  presents:  That  hereby  a  contract  and 
agreement  is  established,  made  and  entered  into  by  and  between  E. 
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Beagan  and  W.  C.  Bruff^  both  of  said  county  and  State,  and  is  of 
the  following  tenor  and  effect: 

*TVhereaa,  the  said  E.  Beagan  has  heretofore  invented  a  rotmd 
bale  cotton  press  which  was  patented  to  him  (and  said  Bruff  assignee 
of  a  one-half  interest)  on  the  11th  day  of  September,  1900,  by  the 
Patent  Office  of  the  TJ.  S.  of  America;  and,  whereas,  the  said  W.  C. 
Bruff,  as  consideration  for  his  interest  in  said  press,  so  assigned  to 
him  has  advanced  an  amount  of  money  approximated  at  $750  and 
is  legally  bound  for  a  sum  approximated  to  be  about  $800;  and, 
whereas,  on  this  date  the  said  W.  G.  Bruff  had  agreed  and  does  agree 
to  furnish  an  additional  sum  of  $200  to  further  promote  the  enter- 
prise of  putting  said  press  into  operation,  said  sum  or  portion  thereof 
to  be  expended  to  secure  a  patent  on  the  last  improvements  on  said 
press,  and  for  such  other  purposes  as  may  be  deemed  necessary: 
Now,  therefore,  for  and  in  consideration  of  the  sum  so  advanced 
for  said  purposes,  the  said  E.  Beagan  hereby  agrees  that  when  said 
presses  are  built  and  put  into  operation  and  a  success  made  of  same, 
then  he  is  to  repay  to  the  said  W.  C.  Bruff  one-half  (^)  of  the 
money  heretofore  and  hereafter  expended  by  him  in  said  enterprise, 
said  half  to  be  paid  of  the  first  proceeds  of  said  press  to  which  the 
said  Beagan  is  entitled.  But  it  is  understood  that  said  Beagan  is 
unable  to  repay  said  one-half  unless  a  success  is  made  in  said  presses 
in  the  manufacturing  and  selling  of  same,  and  if  a  failure  to  make 
and  sell  said  presses  is  made  then  the  said  Beagan  is  not  legally  bound 
to  repay  said  one-half. 

**It  is  further  agreed  that  the  drawings  of  the  improvements  on 
said  press  heretofore  made  by  W.  F.  Long,  of  San  Antonio,  are  the 
individual  property  of  said  Bruff,  and  same  are  to  be  paid  for  by 
the  company  to  be  organized  to  manufacture  and  sell  said  presses  if 
they  desire  to  purchase  same,  price  to  be  paid  for  sam^  being  $110, 
the  amount  the  said  Bruff  paid  for  same. 

"Witness  our  hands  in  duplicate,  this  March  25,  1901. 

(Signed)  E.    Beagan, 

W.    C.    Bruff.'' 

"I  concur  in  the  portions  of  this  contract  relating  to  the  draw- 
ings, that  being  all  in  which  I  am  interested  and  which  my  interest 
affects 

,  (Signed)  E.  B.  Cocke." 

In  pursuance  of  the  contract,  Beagan  assigned  to  Bruff  a  one- 
half  interest  in  the  invention,  and  Bruff  expended  $2,120.94  in  fur- 
tlierance  of  the  enterprise  evidenced  by  the  agreement.  The  undis- 
puted evidence  shows  that  no  presses  were  built  or  put  into  successful 
operation  by  the  parties  or  either  of  them;  but  that  each  party  sold 
his  interest  in  the  patent  to  other  parties,  no  success  having  been 
made  in  the  manufacture  and  sale  of  presses  under  the  patent;  nor 
did  defendant  ever  realize  anything  from  the  sale  of  any  press  or 
presses  manufactured  under  the  patent  right. 

There  was  much  testimony  introduced  on  other  questions,  which, 
under  our  view  of  the  case,  was  immaterial  and  foreign  to  any  real 
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issue   involved;    and   no   findings   will,   therefore^   be   made   on   suck 
testimony. 

Conclusions  of  Law. — ^Under  the  first  assignment  of  error,  which 
complains  of  the  court's  refusal  to  peremptorily  instruct  a  verdict 
for  the  defendant;  and  the  second,  wliicli  complains  of  its  refusal 
of  defendant's  motion,  made  at  the  close  of  plaintiff's  testimony,  to 
instruct  a  verdict  for  defendant,  appellant  advances  these  propositions: 

"Inasmuch  as  the  contract  sued  on  in  this  case  shows  on  its  face 
that  whatever  sum  defendant  was  to  pay  plaintiff  thereunder  was 
to  be  paid  out  of  the  proceeds  of  said  press,  and  that  defendant 
was  not  to  be  liable  to  plaintiff  unless  a  success  was  made  in  the 
manufacturing  and  selling  of  said  presses,  and  as  the  undisputed 
evidence  shows  that  none  of  said  presses  were  ever  sold  and  that 
the  only  proceeds  that  the  defendant  had  ever  received  was  $2800 
in  stock;  which  was  given  him  for  his  remaining  interest  in  the 
patent,  the  court  should  have  instructed  the  jury  to  return  a  verdict 
for  the  defendant.'^ 

'TVhere  there  is  no  ambiguity  in  an  instrument  and  the  intention 
of  the  parties  may  be  ascertained  from  its  terms  without  explanation, 
it  is  the  duty  of  the  court  to  construe  it  for  the  jury  and  to  instruct 
them  as  to  the  rights  of  the  parties/' 

In  our  opinion  both  propositions  are  correct  and  are  directly 
applicable  to  the  case  made  by  the  pleadings  and  undisputed  evidence. 

It  is  ordinarily  for  ,the  court  to  determine  the  construction  of 
contracts — ^not  to  state  rules  and  principles  of  law  to  govern  the 
jury  in  construing  language  which  the  parties  have  used — but  to 
give  the  jury,  as  matter  of  law,  what  the  legal  construction  of  the 
contract  is,  and  the  jury  is  bound  to  take  absolutely  the  construction 
80  given.  .The  rule  which  governs  a  court  in  construing  a  contract 
is,  to  ascertain  what  the  parties  themselves  meant  and  understood. 
Under  this  rule  the  court  will  not  always  construe  a  contract  to 
mean  that  which  the  parties  to  it  meant;  but  will  give  it  the  con- 
struction which  will  bring  it  as  near  to  the  actual  meaning  of  the 
parties  as  the  words  they  saw  fit  to  employ,  when  properly  construed, 
and  the  rules  of  law,  will  permit.  In  other  words,  courts  can  not 
adopt  a  construction  of  any  legal  instrument  which  will  do  violence 
to  the  rules  of  language,  or  to  the  rules  of  law.  2  Parsons  on  Con- 
tracts (9th  ed.),  650.  If  the  parties  have  used  words  which  have 
an  ordinary  meaning  free  from  ambiguity,  and  no  technical  meaning 
is  shown,  extrinsic  evidence  is  inadmissible  to  show  that  the  parties 
used  such  terms  in  a  sense  different  from  their  ordinary  meaning, 
as  the  only  effect  of  such  evidence  would  be  to  contradict  the  legal 
effect  of  the  language  which  the  parties  themselves  have  used.  It  is 
only  in  cases  where  the  words  of  writing  are,  when  read  in  connec- 
tion with  the  entire  writing,  ambiguous  or  of  doubtful  import,  that 
resort  can  be  had  in  aid  of  their  interpretation  to  extrinsic  evi- 
dence. Adams  v.  Turner,  73  Conn.,  38,  46  Atl.,  217;  Chase  v. 
Ainsworth,  97  N.  W.  (Mich.),  401;  Vn^e  on  Contracts,  sec.  1111. 
If  words  employed  were  those  intended  to  be  used,  but  their  actual 
meaning  was  totally  different  from  that  which  the  parties  supposed 
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and  intended  them  to  bear^  still  their  actual  meaning  is  generally 
held  to  be  their  legal  meaning.  Though,  upon  suflBcient  proof  that 
the  contract  did  not  express  the  meaning  of  the  parties,  it  may  be 
set  aside.  Still,  a  contract  which  the  parties  intended  to  make,  but 
did  not  make,  can  not  be  set  up  in  the  place  of  one  which  they  did 
make,  but  did  not  intend  to  make.  Parsons  on  Cont.,  651.  True, 
equity  may  grant  relief  from  a  mistake  in  a  contract  where  there  is 
fraud  or  the  mistake  is  mutual.  Benn  v.  Fritchett,  163  Mo.,  560, 
63  S.  W.,  1103. 

It  is  not  claimed  in  this  case  that  there  is  any  mistake  in  the 
language  used  in  the  contract  sued  upon.  The  suit  is  predicated 
upon  it  just  as  it  was  written;  the  language  used  is  plain  and  free 
from  any  ambiguity  or  technical  meaning;  it  presents  no  difficulty 
of  construction,  nor  anything  that  would  authorize  a  court  to  submit 
it  to  a  jury  for  interpretation.  It  is  too  clear  for  discussion  that, 
under  the  law,  it  was  the  duty  of  the  court  to  construe  the  contract, 
and  inform  the  jury  as  to  the  rights  of  the  parties  under  it.  Soell 
V.  Hadden,  85  Texas,  182;  Smith  v.  Texas  &  N.  0.  R.  Co.^  105 
S.  W.,  531;  Bruner  v.  Strong,  61  Texas,  557;  Tinsley  v.  Penniman, 
12  Texas  Civ.  App.,  591;  Linch  v.  Paris  Lumber  Co.,  14  S.  W., 
701;  Lary  v.  Young,  27  S.  W.,  908;  Oklahoma  City  &  T.  R.  Co. 
V.  Dunham,  88  S.  W.,  849.  Therefore,  as  it  was  expressly  imder- 
stood  that  Reagan  was  unable  to  repay  said  one-half  unless  a  success 
was  made  in  the  manufacture  and  selling  of  the  presses,  and  it  was 
stipulated  that  if  a  failure  to  make  and  sell  said  presses  should  be 
made  he  would  not  be  bound  to  repay  said  one-half,  and  as  the  un- 
disputed evidence  clearly  shows  there  was  such  failure,  Bruff  was 
not  entitled,  by  the  very  contract  upon  which  he  based  his  action,  to 
recover  anything  and  the  court  should  have  so  instructed  the  jury, 
as  defendant  requested. 

What  we  have  said  in  disposing  of  these  assignments  of  error 
demonstrates  that  all  the  others  are  well  taken,  and  that  the  judg- 
ment should  be  reversed  and  judgment  here  rendered  for  appellant, 
which  is  accordingly  done. 

Reversed  and  rendered. 


A.  C.  Kelsey  v.  0.  F.  &  R.  J.  Colliks. 

Decided  February  12,  1908. 

1 . — ^Venne — Eeconventlon. 

Where  the  defendant  files  a  plea  in  reconvention  before  the  plaintiff,  who 
is  a  resident  of  another  county,  dismisses  his  suit,  a  plea  of  privilege  by  the 
plaintiff  to  be  sued  on  such  counterclaim  in  the  county  of  his  residence,  ia 
properly  overruled  when  defendant's  counterclaim  is  inseparably  connected  with 
the  subject  matter  of  plaintiff's  suit. 

d. — Same. 

A  suit  based  upon  fraudulent  representations  may  be  brought  in  the 
county  in  which  said  representations  were  made  against  a  nonresident  defend- 
ant charged  with  making  said  representations. 
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S.— JuriBdietion — Counterdlaim. 

Where  the  District  Court  has  jurisdiction  of  plaintiff's  suit,  it  also  has 
jurisdiction  of  any  counterclaim  by  the  defendant  growing  out  of  plaintiff's 
cause  of  action,  although  the  amount  of  the  counterclaim  is  less  than  the  orig- 
inal jurisdiction  of  the  court. 

4. — ^I>el)t— Extension  of  Maturity — ^Parties  Affected. 

One  who  buys  land  subject  to  a  mortgage  is  not  bound  by  an  agreement 
subsequently  made  between  the  mortgagor  and  mortgagee  postponing  the  ma- 
turity of  the  debt.  In  such  case  the  purchaser  may  either  ratify  the  agree- 
ment or  may  insist  upon  the  status  of  the  debt  as  it  was  wnen  he  bought  the 
land. 

5. — ^Note— Premature  Payment — Cause  of  Action. 

A  defendant  who,  after  suit  filed,  is  induced  by  the  misrepresentations 
of  the  plaintiff  as  to  the  maturity  of  the  debt  to  pay  the  full  amount  of  the 
debt,  interest,  attorney's  fee  and  cost  of  court,  is  entftled  to  recover  the  un- 
earned interest,  attorney's  fee  and  cost  of  court.  Evidence  considered,  and 
held  to  show  no  negligence  on  the  part  of  defendant  in  believing  the  repre- 
sentations of  the  plaintiff  and  paying  the  money  sued  for. 

6. — ClLa]^:e — Submission  of  Undisputed  Fact — ^Harmless,  when.. 

It  is  only  when  the  jury  may  possibly  have  been  misled  and  induced  by 
a  charge  which  submits  as  an  issue  an  undisputed  fact  to  doubt  the  existence 
of  such  fact,  that  such  a  charge  is  ground  for  reversal. 

7. — Counterclaim — ^Tender, 

Where,  after  suit  filed  upon  a  note  and  mortgage,  a  defendant,  in  settling 
the  same,  pays  more  than  the  plaintiff  is  entitled  to,  in  a  plea  in  reconvention 
for  only  such  excess,  it  is  not  necessary  that  the  defendant  tender  to  the 
plaintiff  the  note  and  mortgage  as  they  were  before  the  payment. 

Appeal  from  the  57th  District  Court,  Bexar  County.  Tried  below 
before  Hon.  A.  W.  Seeligson. 

J.  C,  Scott  and  Stayton  &  Berry,  for  appellant. 

W.  W.  King  and  Semp  Buss,  for  appellees. 

NEILL,  Associate  Justice.— On  June  2.  1896,  Garcia  ViUareal 
executed  his  promissory  note  to  John  P.  Kelsey  for  $2916,  payable 
on  June  2,  1901,  with  interest  from  date  at  the  rate  of  eight  percent 
per  annum,  payable  annually  on  June  2  of  each  year,  it  stipulating 
that,  in  default  of  payment  of  interest,  the  principal  should  become 
due  and  that,  if  it  should  be  collected  by  suit,  the  maker  should 
pay  ten  percent  on  the  amount  so  collected  as  an  attorney's  fee.  At 
the  time  the  note  was  made  Villareal  executed  to  Kelsey  a  mortgage 
deed  of  trust  on  6079  acres  of  land  situated  in  Starr  County,  which 
was  duly  recorded  in  said  county.  On  March  3,  1898,  Villareal  and 
others  by  their  deed  of  that  date  conveyed  the  land  to  D.  B.  Fant, 
it  being  recited  in  the  deed,  as  a  part  of  the  consideration,  that  the 
grantee  had  assumed  the  payment  of  note  to  Kelsey,  which  was  a 
lien  on  the  land.  On  March  19,  1898,  Fant  conveyed  the  land  to 
his  daughter,  Ophia  F.  Collins,  the  consideration  expressed  being 
meritorious.  On  March  19,  1898,  Ophia  F.  Collins,  joined  by  her 
husband^  B.   J.   Collins,  executed  a  mortgage  deed  of  trust  on  the 
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land  to  secure  the  payment  of  a  note  made  by  them  to  H.  P. 
Drought  &  Co.,  for  $5000  and  five  notes  made  by  them  for  the 
interest  thereon. 

On  January  5,  1904,  the  appellant,  A.  C.  Kelsey,  as  the  widow 
and  sole  devisee  of  John  P.  Kelsey,  brought  this  suit  in  the  Dis- 
trict Court  of  Bexar  County  against  Villareal  and  Pant  to  recover 
the  principal  on  the  $2916  note  and  the  interest  thereon  accruing 
after  June  2,  1903,  attorney's  fees  and  costs  of  suit,  it  being  alleged 
that  the  interest  up  to  the  last  named  date  had  been  paid;  and 
against  them  and  Ophia  F.  and  E.  J.  Collins,  H.  P.  Drought  and 
H.  P.  Drouglit  &  Co.  to  foreclose  the  mortgage  given  by  Villareal 
to  secure  its  payment.  On  February  1,  1904,  all  the  defendants 
answered  by  a  general  demurrer  and  denial,  the  answer  being  signed 
by  n.  P.  Drought  as  their  attorney.  Afterwards,  on  March  5,  1904, 
Ophia  F.  Collins,  joined  by  her  husband,  filed  an  answer  signed  by 
another  attorney  in  which,  after  admitting  that  the  land  when  deeded 
to  her  by  Fant  was  charged  with  the  mortgage  to  secure  the  note 
sued  on,  and  her  knowledge  of  the  fact,  she  alleged:  That  on 
March  3,  1904,  believing  the  note  had  become  due,  as  alleged  in 
plaintiffs  petition,  in  order  to  avoid  the  foreclosure  of  the  lien  on 
the  land,  she  paid  the  plaintiff  the  principal,  amounting  to  $2916, 
$178.31  interest,  $307  attorney's  fees,  and  $32.35  costs  of  suit; 
that  after  paying  said  sums,  she  discovered  that  the  time  of  the 
maturity  of  the  note  had  been  extended  by  agreements  between 
D.  R.  Fant  and  plaintiflE  from  time  to  time  to  June  2,  1904;  that 
by  reason  of  such  extensions  the  note  was  not  due  when  the  suit  was 
brought  nor  when  said  payments  were  made  by  her;  and  that,  there- 
fore, plaintiff  was  not  entitled  to  recover  the  interest,  attorney's  fees 
stipulated,  nor  the  costs  of  suit.  Wherefore  she  prayed  judgment 
for  the  amounts  paid  by  her  on  such  items,  amounting  in  the  aggre- 
gate to  $517.66,  together  with  interest  thereon  from  date  of  payment 
at  the  rate  of  six  percent  per  annum. 

To  this  answer,  the  plaintiff,  by  supplemental  petition,  pleaded: 
(1)  The  privilege  of  being  sued  in  Starr  County,  where  she  alleged 
she  was  domiciled;  (2)  To  the  jurisdiction  of  the  court  in  that 
defendant's  claim  to  the  item  of  $178.31  interest  paid  by  her  was 
fraudulently  asserted  for  the  purpose  of  bringing  the  amount  sought 
to  be  recovered  by  her  within  the  jurisdiction  of  the  District  Court; 
(3)  An  estoppel,  in  that  her  attorney  of  record,  H.  P.  Drought,  when 
the  payments  were  made  and  who  acted  for  her  in  making  them, 
had  notice  of  the  fact  that  D.  E.  Fant  claimed  that  the  time  of  the 
maturity  of  tlie  note  had  been "  extended  and  that  it  was  not  then 
due,  and  tliat,  notwitlistanding  such  notice,  he,  as  such  attorney, 
made  for  defendants  with  plaintiff  a  full  settlement  of  her  demands, 
including  the  items  sought  to  be  recovered  by  them.  The  supple- 
mental petition  also  contains  general  and  special  exceptions  and  a 
general  denial,  inserted  in  due  order  of  pleading,  to  defendants' 
answer. 

By  supplemental  and  amended  pleadings,  Mrs.  Collins  admitted 
that  the  payments  sought  to  be  recovered  were  made  by  her  attorney, 
H.  P.  Drought;  but  alleged  that  they  were  made  by  him  under  the 
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mistaken  belief  that  the  time  of  payment  of  the  note  had  not  been 
extended,  which  mistake  was  induced  by  the  fact  that  Fant,  after 
search  therefor,  represented  that  he  was  unable  to  produce  the  written 
evidence  of  such  extension,  and  by  the  representations  of  plaintiffs 
counsel  that  the  note  was  due  when  the  suit  was  instituted.  By  her 
second  supplemental  petition,  the  plaintiflE  interposed  general  and 
special  exceptions  to  these  pleadings  of  defendants.  Plaintiff's  ex- 
ceptions were  overruled  and  the  case  was  tried  before  a  jury  and 
the  trial  resulted  in  a  judgment  in  favor  of  Ophia  F.  Collins  and 
her  husband,  B.  J.  Collins,  for  $401.06. 

This  is  the  second  appeal  in  this  case,  the  other  being  by  the 
present  appellees  from  a  judgment  against  them  in  favor  of  the 
present  appellant.  (97  S.  W.,  122.)  On  that  appeal  the  judgment 
in  favor  of  the  plaintiff  was  reversed  because  the  court  erroneously 
submitted  in  its  charge  the  question  whether  the  time  of  the  maturity 
of  the  note  had  been  extended,  the  undisputed  evidence  showing  as 
a  matter  of  law  that  it  had  been  so  extended  and  that  the  note  was 
not  due  when  the  suit  was  instituted  and  payments  sought  to  be 
recovered  by  Mrs.  Collins  were  made.  Upon  the  trial,  at  which  the 
judgment  now  appealed  from  was  rendered,  the  only  issue  of  fact 
was  whether  H.  P.  Drought,  as  defendants'  attorney,  had  notice  of 
the  fact  that  the  note,  by  reason  of  the  extension  of  the  time  of 
payment,  was  not  due  when  he  made  the  payments.  This  issue 
(from  the  fact  that  the  undisputed  evidence  shows  that  D.  R.  Fant 
had  told  Drought  that  he  thought  the  note  had  been  extended)  in- 
volved the  further  questions,  whether  plaintiff's  attorney  in  the  case 
represented  to  Drought  that  the  note  had  not  been  extended,  and, 
if  such  representation  were  made.  Drought  paid  the  interest,  attor- 
ney's fees  and  costs  sought  to  be^  recovered  by  defendants  upon  the 
faith  and  under  the  belief  that  such  representations  were  true.  The 
principal  issue  and  the  question  upon  which  its  solution  depended,  as 
above  stated,  were  submitted  by  the  court  to  the  jury  in  an  appro- 
priate charge,  and  were  determined  by  a  verdict  in  appellees'  favor. 
And  there  being  evidence  to  support  tlie  verdict,  we,  in  deference 
to  it,  find  the  facts  in  accordance  therewith. 

Conclusions  of  Law. — 1.  There  was  no  error  in  the  court's  sus- 
taining defendants'  exceptions  to  plaintiff's  plea  of  privilege.  The 
suit  had  not  been  dismissed  when  defendants  'by  their  answer  de- 
manded a  repayment  of  the  money  which  had  been  wrongfully  claimed 
by  plaintiff,  and  was  paid  by  them  through  their  attorney  under  tlie 
misapprehension,  induced  by  the  representations,  that  the  note  was 
due.  It  was  proper,  therefore,  to  adjudicate  the  defendants'  claim 
in  the  court  where  plaintiff  brought  the  suit  on  the  demand  which 
caused  defendants  to  pay  her  money  she  was  not  justly  entitled  to 
receive,  for  it  was  inseparably  connected  with  the  subject  matter 
of  the  suit.  Besides,  the  misrepresentations  that  induced  defendapts' 
counsel  to  make  the  payments  were  made  to  him  in  Bexar  County, 
which,  if  fraudulent,  would  defeat  plaintiff's  plea  and  authorize  suit 
against  her  in  that  county  for  the  recovery  of  money  obtained  from 
defendants  by  means  of  such  fraud.     Karnes  v.  Ross,  95  S.  W.,  46. 


234  '      Texas  Civil  Appeals  Reports,  Vol.  49.      [February, 

2.  The  suit  haviBg  been  brought  by  plaintiff  in  the  District 
Court  on  a  demand  within  its  jurisdiction,  the  court  had  jurisdic- 
tion of  defendants'  cross-bill  to  recover  the  overpayment,  although  it 
was  less  than  $500  in  amount.  Collins  v.  Kelsey,  97  S.  W.,  124; 
Ablowich  V.  Greenville  Nat.  Bank,  95  Texas,  429.  If  appellant's 
contention  umder  this  assignment  were  correct,  a  defendant  could 
not  plead  a  pa3mient  or  any  counterclaim  to  an  action  brought 
against  him  in  the  District  Court,  unless  the  amount  of  such  payment 
or  counterclaim  exceeded  five  hundred  dollars. 

3.  By  the  third  assignment  of  error  it  is  contended  that  inas- 
much as  the  answer  of  defendants  does  not  show  that  Mrs.  Collins 
was  a  party  to  the  contract  to  extend  the  time  of  payment,  she 
was  not  entitled  to  the  benefit  of  the  same.  This  is  as  illogical  as 
it  would  be  to  say  that,  because  Mrs.  Collins  was  not  a  party  to  the 
note  and  mortgage,  the  plaintiff  was  not  entitled  to  a  judgment  of 
foreclosure  against  her.  As  she  took  the  land  subject  to  the  mort- 
gage, which  was  merely  an  incident  to  the  debt,  there  was  no  cause 
of  action  against  her  until  it  accrued  against  her  grantor,  nor,  con- 
sequently, against  her,  until  the  note  became  due,  although  the  time 
of  its  payment  had  been  postponed  by  an  agreement  between  her 
grantor  and  the  plaintiff.  However,  if  the  agreement  was  made 
after  she  became  the  owner  of  the  property,  it  would  not  have  pre- 
vented her  from  discharging  the  mortgage  according  to  the  contract 
as  it  existed  when  she  beciame  the  owner  of  the  land  if  she  had  desired 
to  do  so. 

4.  The  proposition,  embraced  in  the  fourth  assignment,  that 
defendants'  answer  does  not  show  any  equitable  ground  for  the 
recovery  of  the  money,  can  not  be  maintained.  It  shows  that  the 
payment  was  made  under  the  misapprehension  of  her  attorney,  induced 
by  the  representations  of  plaintiff's  counsel,  that  the  note  was  due, 
which,  if  true,  would  have  rendered  Mrs.  Collins  liable  for  the  full 
amount  claimed  by  plaintiff.  If,  then,  the  allegations  in  the  answer 
were  true  (and  the  jury  so  found)  the  plaintiff  was  not  in  good 
conscience  entitled  to  interest  which  had  been  paid,  attorney's  fees 
which  had  not  attached  nor  costs  accruing  before  her  cause  of  action 
arose.  Plaintiff's  inequity  in  demanding  and  receiving  the  money 
under  such  circumstances  demonstrates  Mrs.  Collins'  equitable  right 
to  recover  it.  The  plaintiff  is  in  no  position  to  say:  "You  should 
not  have  relied  upon,  the  representation  that  the  note  had  never  been 
extended;  but,  on  the  contrary,  should  have  taken  it  as  a  falsehood 
and  have  used  diligence  to  prove  that  it  was;  that  by  your  failure 
to  exercise  such  diligence  you  have  allowed  me  to  overreach  and 
take  from  3^ou  what  I  was  not  entitled  to  as  my  own;  and,  now,  I 
am  going  to  keep  what  is  yours,  and  not  mine,  because  you  failed 
to  use  diligence  to  prove  my  representations  were  untrue." 

5.  If  D.  R.  Fant  had  paid,  the  money  and  was  suing,  as  are 
these  defendants,  to  recover  it,  then  there  would  be  much  force  in 
plaintiff's  seventh  assignment  of  error,  under  which  it  is  contended 
that,  inasmuch  as  he  told  Drought  that  he  thought  the  time  for  the 
pa3rment  of  the  note  had  been  extended.  Drought  had  sufficient  notice 
of  the  extension  before  paying  the  money.     In  such  a  case  it  may 
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be  that  Fant  could  not  recover  because  his  own  attorney  believed 
plaintiff's  attorney  rather  than  himself.  For  Drought  should  have 
taken  the  statement  of  Fant  as  true  and  have  acted  upon  it,  and 
not  upon  the  representations  of  his  adversaries'  attorney.  If  such 
had  been  the  case^  Fant  would  have  to  look  to  his  attorney  for  the 
money  wrongfully  paid  out  and  not  the  plaintiff.  But  we  have 
no  such  case  before  us.  Here  Drought's  action  must  be  viewed  from 
the  standpoint  that  he  was  the  attorney  of  Mrs.  Collins  and  acting 
for  her.  She  never  knew  of  the  existence  of  the  debt  nor  mortgage 
on  her  property  until  the  suit  was  brought;  and,  consequently,  could 
rely  upon  the  face  of  the  papers  upon  which  the  action  was  based, 
which  showed  the  debt  was  due;  and  upon  her  attorney  to  take  such 
action  in  the  matter  as  he  deemed  best  for  her  interest.  Drought, 
when  Fant  failed  to  produce  the  paper,  which  he  told  him  he  thought 
he  had,  extending  the  time  of  payment,  didn't  believe  that  he  had 
such  paper  or  that  the  extension  had  been  made;  but  believed  the 
representation  made  to  him  by  plaintiff's  attorney,  that  it  had  not; 
and,  acting  for  Mrs.  Collins,  under  such  belief,  paid  the  money  in 
ignorance  of  the  fact  that  it  was  not  due.  Under  these  facts  we 
entertain  no  doubt  that  Mrs.  Collins  was  entitled  to  recover. 

6.  The  undisputed  evidence  so  clearly  showed  that  H.  P.  Drought, 
as  the  attorney  of  the  appellees,  paid  the  money  after  he  had  been 
told  by  D.  R.  Fant  that  he  thought  the  note  had  been  extended,  that 
it  was  error  to  submit  such  fact  to  the  finding  of  the  jury,  as  was 
done  by  the  first  clause  of  the  second  paragraph  of  the  court's  charge. 
But  it  is  only  when  the  jury  may  possibly  have  been  misled  and 
induced  by  a  charge  which  submits  as  an  issue  an  undisputed  fact 
to  doubt  the  existence  of  such  fact,  that  such  a  charge  is  ground  for 
reversal.  Johnson  v.  International  &  G.  N.  By.  Co.,  24  Texas  Civ. 
App.,  148.  In  view  of  the  positive  and  undisputed  evidence,  show- 
ing the  existence  of  such  fact  beyond  the  shadow  of  a  doubt,  it  was 
impossible  for  the  jury  to  have  been  misled  by  the  charge  into  find- 
ing that  such  fact  did  not  exist.  The  clause  in  question  was  simply 
used  as  a  hypothesis  for  submitting  the  only  issue  in  the  case,  that  is, 
whether  Drought  paid  the  money  upon  the  faith  of  the  representations 
of  plaintiff's  attorney  that  the  note  had  not  been  extended.  Its 
effect  upon  the  jury  could  not  have  been  different  had  it  been  in 
this  form:  "Although  the  imdisputed  evidence  shows  that  H.  P. 
Drought,  acting  as  the  attorney  of  Ophia  F.  and  R.  J.  Collins,  paid 
the  money  after  he  was  told  by  D.  R.  Fant  that  he  thought  the  note 
had  been  extended,  'yet,  if  you  believe  that  .  .  .  the  attorney 
of  Mrs.  Kelsey  represented  to  Drought  that  the  note  had  not  been 
extended,  and  that  he  paid  the  interest,  attorney's  fees  and  court 
costs  upon  the  faith  of  the  representations  made  by  said  attorney, 
you  will  return  a  verdict  for  Ophia  F.  and  R.  J.  Collins  against 
Mrs.  A.  C.  Kelsey.*'*  The  charge  is  distinguishable  from  that 
which  we  held  erroneous  on  the  prior  appeal,  in  that  there  a  full 
and  thorough  consideration  of  all  the  testimony  bearing  upon  the 
question  was  required  to  show  that  the  fact  of  the  extension  of  the 
note  was  indisputably  established;  but  here  it  was  patent  from  the 
undisputed  testimony  of  Drought  himself  that  'Tant  had  told  him 
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before  he  paid  the  money  that  he  thought  the  note  had  been  extended," 
making  it  impossible  for  the  jury  to  believe  to  the  contrary. 

7.  What  we  have  said  in  considering  other  assignments  disposes 
of  the  remaining  ones  which  attack  the  second  paragraph  of  the 
charge,  as  well  as  the  eleventh,  twelfth  and  thirteenth  assignments 
of  error,  which  complain  of  the  refusal  of  certain  special  charges 
requested  by  plaintiff. 

8.  The  fourteenth  assignment  complains  of  the  refusal  of  the 
court  to  grant  plaintiff's  request  to  give  tliis  charge: 

"You  are  instructed  by  the  court  at  the  request  of  the  plaintiff, 
Mrs.  A.  C.  Kelsey,  that  before  the  defendants,  Collins  and  wife,  can 
recover  in  this  cause  they  must  offer  to  put  Mrs.  A.  C.  Kelsey  in 
as  good  a  situation  as  she  was  before  the  payment  of  the  note,  ten- 
dering back  the  good  and  valid  note  and  deed  of  trust  as  they  were 
before  such  payment.''  We  are  unable  to  perceive  that  plaintiff 
would  be  in  a  better  position  with  the  note  and  deed  of  trust  than 
she  was  with  all  the  money  such  instruments  were  given  for  and  to 
secure;  nor  can  we  see  what  right  she  had  to  such  documents  after 
they  had  been  fully  paid  off  and  discharged. 

9.  Our  conclusions  of  fact  dispose  of  the  fifteenth  assignment  of 
error,  which  complains  that  the^  judgment  is  contrary  to  the  law 
and  the  evidence,  adversely  to  appellant.     The  judgment  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


\ 


Uncle  Sam's  Loan  Office  v.  Mrs.  R.  A.  Emert. 

Decided  February  13,  1908. 

1. — ^Pawnbroker — Sale  by — Failure  to  Comply  with  Statutory  Begulationi. 

A  sale  of  pawned  articles  by  a  licensed  pawnbroker  is  not  rendered  in- 
valid by  a  failure  on  the  part  of  the  pawnbroker  to  comply  with  the  require- 
ments of  article  3645  of  the  Revised  Statutes  concerning  the  making  and  filing 
with  the  county  clerk  of  a  report  of  such  sale.  The  purpose  of  said  statute  was 
to  give  publicity  to  such  sales  for  police  surveillance. 

2. — ^Pawnbroker — ^Trustee  for  Pledgor — Purchase  at  His  Own  Sale. 

A  pawnbroker,  in  selling  pawned  articles,  becomes  a  trustee  for  the  owner. 
The  sale  by  him  must  be  conducted  fairly  and  in  good  faith,  and  in  such  a 
way  as  to  subserve  not  only  his  own  rights,  but  also  the  highest  interests  of 
the  pledgor.  Being  a  trustee,  he  cannot  become  a  purchaser  of  the  pledged 
property  at  his  own  sale,  without  the  consent  of  the  pledgor.  Such  a  pur- 
chase is  prima  facie  voidable,  and  the  burden  is  on  the  pawnbroker  to  show 
that  the  sale  was  made  according  to  law  and  under  circumstances  of  the  ut- 
most  fair  dealing  and  good  faith. 

3. — Same — Case  Stated. 

In  a  suit  by  the  owner  of  pawned  {irticleQ  against  a  pawnbrokerage  com- 
pany for  the  value  of  certain  articles  pawned  with  it  and  sold  and  bought  in 
by  the  company,  it  appeared  that  at  tlie  sale  the  jeweler  of  the  company  acted 
as  auctioneer;  that  the  defendant's  general  manager,  who  was  a  stockholder 
in  the  company,  conducted  the  sale  and  bid  in  the  property  at  the  amount  of 
the  loan,  which  he  knew  to  be  about  one-half  of  its  value  and  no  other  bidders 
were  present  at  the  sale.  Held,  that  the  sale  was  invalid,  and  the  plaintiff 
entitled  to  recover. 


190S,]  Uncle  Sam's  Loan  Office  v.  Emery.  237 

Appeal  from  the  County  Court  of  Jefferson  County.  Tried  below 
before  Hon.  Jas.  A.  Harrison. 

Duff,  John  &  Davis  and  H.  P.  Barry,  for  appellant. 
Teagle  <&  Conley,  for  appellee. 

LEVY,  Associate  Justice. — By  her  petition  Mrs.  B.  A.  Emery 
claims  that  she  had  pawned  a  pair  of  diamond  earrings  and  some 
other  articles  of  jewelry,  to  secure  a  loan  of  $88,  with  the  under- 
standing that  the  goods  pawned  were  to  be  held  until  she  could  re- 
deem same;  and  that  no  interest  was  to  be  charged  on  the  money; 
and  that  appellant  has  converted  the  property  to  its  own  use  and 
benefit.  She  prayed  judgment  for  the  possession  of  the  property, 
and,  in  the  alternative,  for  the  market  value  thereof. 

By  the  answer  it  was  claimed  that  the  property  was  pawned  by  a 
contract  of  pawn  providing  that  if  the  said  sum  of  $88  was  not  paid 
at  the  end  of  thirty  days  from  the  date  of  the  pawn,  the  property 
would  be  forfeited  to  the  pledgees.  That  the  appellee  defaulted  in 
the  payment  of  said  sum  and  failed  to  pay  any  interest  on  the  same. 
That  the  property  pledged  was  not  sold  by  the  pledgees  at  the 
expiration  of  the  thirty  days,  but  was  held  for  a  period  of  nearly 
two  years;  and  the  pledge,  during  that  time,  not  being  redeemed, 
was  advertised  for  sale  for  the  required  period  of  advertisement; 
and  on  February  16,  1905,  the  property  was  sold  at  public  sale  to  the 
highest  bidder. 

By  her  supplemental  petition  the  appellee  denied  the  terms  of  the 
contract  as  set  forth  in  the  answer,  and  asserted  that  if  the  same 
were  true  the  contract  was  usurious;  and,  further,  that  the  sale  of 
the  pledge  was  void  because  a  report  of  the  sale  had  not  been  filed 
with  the  county  clerk,  as  required  by  the  statute. 

The  case  was  tried  before  the  court  without  a  jury,  and  a  judg- 
ment was  rendered  in  favor  of  the  appellee  against  appellant  for  the 
value  of  the  articles  pawned,  after  deducting  the  amount  of  the  loan 
without  interest;  and  from  this  judgment  the  appellant  has  appealed. 

Appellant  assigns  error  as  to  several  of  the  findings  by  the  court. 
A  complaint  is  that  the  finding  that  the  loan  was  made  and  the  pledge 
deposited  "with  the  understanding  that  the  loan  was  from  month 
to  month,  and  that  it  provided  for  ten  percent  interest  per  month*' 
was  contrary  to  the  evidence.  We  do  not  think  the  evidence  shows 
that  there  was  an  agreement  to  hold  the  goods  "from  month  to 
month;'*  but,  on  the  contrary,  the  money  was  to  be  paid  in  thirty 
days  from  the  date  of  the  pawn.  We  are  of  the  opinion  that  there 
is  no  evidence  to  support  the  further  portion  of  the  finding  that 
there  was  an  agreement  of  "ten  percent  interest  per  month"  between 
the  parties  for  the  loan.  There  was  no  rate  of  interest  agreed  upon. 
We  think  the  findings,  except  in  the  particular  mentioned,  are  war- 
ranted by  the  evidence. 

The  material  findings,  in  substance,  with  the  correction  above, 
are:  That  prior  to  October  16,  1903,  I.  Block  and  J.  F.  Horkan 
were  licensed   pawnbrokers   under  the   statutes   of   Texas   regulating 
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pawnbrokers,  and  that  on  that  date  the  appellee  secured  from  them 
a  loan  of  $88,  pledging  the  personal  property  in  suit.  The  loan 
was  made  with  the  agreement  that  it  was  to  be  paid  in  thirty  days 
from  the  date  of  the  pawn,  with  no  rate  of  interest  agreed  upon, 
and  providing  the  right  to  sell  the  property  on  the  expiration  of 
the  thirty  days  if  the  money  and  interest  were  not  paid.  The  appellee 
in  the  meantime  left  the  State,  and  has  continued  to  remain  away. 
Appellee  defaulted  in  the  payment  of  the  principal  and  any  interest 
at  the  date  fixed.  The  pledgees  did  not  sell  the  property  at  the 
date  fixed,  but  continued  to  hold  same  without  effort  at  sale.  No 
further  or  other  agreement  or  arrangement  was  had  or  made  be- 
tween the  parties  respecting  the  pledge  or  the  money  due.  In  No- 
vember, 1904,  Block,  Horkan  and  others  associated  themselves  into 
a  corporation  and  incorporated  "Uncle  Sam's  Loan  Oflfice,"  and  Block 
&  Horkan  then  sold  and  assigned  all  their  pawnbrokerage  business 
to  the  said  corporation;  and  the  said  corporation  took  charge  of  all 
their  pledges,  including  the  appellee's,  under  the  same  terms  and 
conditions  as  they  were  held  by  Block  &  Horkan.  The  corporation 
conducted  a  pawnbrokerage  business  as  licensed  pawnbrokers  under 
the  laws  of  this  State.  The  pledge  not  being  redeemed^  or  any  in- 
terest paid,  the  appellant  advertised  the  same  for  sale  by  putting  the 
i'equired  five  days  notice  at  required  public  places,  and  filed  a  copy 
of  the  notice  of  sale  with  the  county  clerk,  and  on  the  advertised 
date  of  February  26,  1905,  sold  a  part  of  the  property  (the  two  ear- 
rings) at  public  auction,  the  fingerring  and  other  items  not  being 
sold;  the  only  persons  at  the  sale  being  appellant's  general  manager 
and  its  jeweler,  who  acted  as  auctioneer.  The  appellant,  through  its 
general  manager,  bought  in  the  property  so  sold,  the  bid  being  the 
amount  of  the  debt  exclusive  of  interest.  No  report  of  the  sale 
was  ever  made  and  filed  with  the  county  clerk  or  in  his  office.  The 
market  value  of  the  earrings  at  the  time  of  the  sale  was  $225,  and 
the  fingerring  and  the  other  items  $14.  Appellee,  acting  through 
her  attorney,  in  the  year  1906  and  after  the  sale,  demanded  the 
return  of  the  property  and  offered  to  pay  the  amount  of  the  loan 
with  six  percent  interest;  but  the  appellant  did  not  return,  or  offer 
to  return,  the  property,  except  on  payment  of  $200,  but  did  offer 
to  return  the  property  on  payment  of  the  $200.  Appellant  refused 
to  inform  the  appellee's  attorney  as  to  who  held  the  earrings,  but 
agreed  to  get  them  on  payment  of  the  $200. 

The  trial  court  made  the  conclusions  of  law,  in  substance  (1), 
that  the  contract  was  usurious  and  no  interest  was  collectible  under 
it;  and  (2)  that  because  no  report  of  the  sale  was  filed  with  the 
county  clerk,  the  sale  was  not  in  compliance  with  law,  and  void; 
and  (3)  appellant,  being  the  pledgee,  could  not  purchase  at  his 
own  sale,  because  not  authorized  so  to  do  by  the  contract  of  pledge 
nor  by  statutes  nor  common  law,  and  the  sale  was  not  fairly  made 
and  void;  and  (4)  in  making  the  sale  unfairly  and  in  violation  of 
the  statute  regulating  the  sale  by  pawnbrokers,  and  in  refusing  to 
deliver  the  property  on  tender  of  the  debt  and  legal  interest,  the 
appellant  was  guilty  of  conversion  of  the  goods. 

Appellant  insists  that  the  court  erred  in  the  conclusions  of  law 
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teached  by  him,  and  contends,  in  effect,  first,  that  if  the  pledgee  sold 
the  pledge  at  public  auction  to  the  highest  bidder,  for  cash,  under 
the  provisions  of  the  statute  authorizing  the  sale  of  unredeemed  pawns 
— ^that  is,  by  giving  and  posting  the  five  days  notice  at  the  time 
and  place  of  sale  by  printed  advertisements  setting  forth  the  time 
and  place  of  sale,  a  full  description  of  the  property,  and  the  name 
of  the  party  pledging  the  same,  and  filing  a  copy  of  the  notice  of 
sale  with  the  county  clerk  where  the  sale  took  place — ^then  such  sale 
vested  the  title  of  said  pledge  without  filing  a  report  of  such  sale 
with  the  county  clerk,  and,  in  the  absence  of  fraud,  an  action  for 
conversion  will  not  lie  against  the  pledgee;  second,  that  because  the 
pledgee  purchased  the  goods  at  his  own  sale  in  pursuance  of  a 
statutory  right  to  sell  unredeemed  property  upon  default  of  the 
pledgor  to  redeem  within  a  certain  time,  this  did  not  vitiate  the 
sale  if  the  sale  was  fairly  made;  and  third,  as  the  sale  was  fairly 
made,  judgment  should  have  been  rendered  for  appellant. 

By  article  3641,  Eev.  Stats.,  the  authority  is  granted  to  pawn- 
brokers to  sell  the  pledge  upon  the  pledgor's  failure  to  redeem  the 
same  within  the  time  prescribed  by  the  contract.  In  this  case  all 
the  transactions  leading  up  to  the  sale  were  shown  to  be  under  the 
provisions  of,  and  in  the  manner  required  by,  the  statutes  authoriz- 
ing the  sale  of  unredeemed  pledges.  It  would  seem  to  appear,  there- 
fore, that  the  property  was  sold  with  authority  of,  and  in  accordance 
with,  the  law;  and  on  this  question,  in  the  absence  of  fraud  or 
unfair  dealing  in  the  sale,  would  vest  the  title  of  the  pledge  in  the 
purchaser,  unless  the  subsequent  act  of  the  pawnbroker  in  neglecting 
or  failing  to  file  the  report  of  the  sale  with  the  county  clerk,  within 
five  days  thereafter,  as  required  by  law,  and  his  further  failure  to 
make  entry  of  the  disposition  of  the  pledge  in  the  proper  registry 
book  required  of  him  to  keep,  renders  the  sale  void. 

Article  3645  gives  rise  to  the  alleged  infirmity  of  the  sale,  and  reads : 
''When  a  sale  has  been  made  the  pawnbroker  shall,  within  five  days 
thereafter,  file  with  the  clerk  of  the  County  Court  of  the  county 
where  such  sale  was  made,  a  report  in  writing  and  under  oath  show- 
ing (1)  the  time  and  place  of  such  sale;  (2)  the  notice  given  thereof; 

(3)  a  full  description  of  the  property  sold,  and  by  whom  deposited; 

(4)  by  whom  purchased,  and  the  amount  which  each  article  was 
sold  for;  (5)  the  amount  due  the  broker — principal,  interest  and 
expenses — ^upon  each  article  sold;  (6)  the  amount  of  surplus  of  the 
proceeds  of  sale  of  each  article,  if  any,  after  deducting  the  amount 
due  the  broker  of  principal,  iaterest  and  expenses.^' 

The  purpose  of  the  statute  ig  to  give  publicity  to  the  sale  in  all 
its  respects.  The  statute  in  terms  does  not  prohibit  the  sale  upon 
failure  to  comply  with  any  requirement  of  law  governing  the  business 
of  pawnbrokerage.  Article  414  of  the  Penal  Code,  read  in  connec- 
tion with  the  statute,  makes  it  evident  that  the  Act  was  intended  as 
a  regulation  of  the  business  of  pawnbrokerage,  as  an  aid  to  police 
surveillance-  The  article  of  the  Penal  Code  mentioned  provides: 
'If. any  pawnbroker,  or  person  doing  any  business  as  such,  shall 
receive  any   article  in  pledge,  or  sell  the  same,  without  complying 
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with  the  laws  regulating  pawnbrokers  in  this  State,  .he  shall  be  pun- 
ished by  fine  of  not  less  than  $25  nor  more  than  $100/' 

Evidence  of  the  failure  to  file  with  the  clerk  a  copy  of  the  ad- 
vertisement of  sale,  or  a  report  of  the  sale  of  the  article  pledged,  is 
sufficient  to  make  the  case  a  violation  of  this  law  subjecting  the 
offender  to  punishment.  (Heilzleman  v.  State,  26  S.  W.,  729.) 
That  the  statute  is  designed  to  punish  the  seller  for  his  acts  of  omis- 
sion, and  not  prohibiting  the  sale,  is  further  evident  from  art.  3650 
of  this  Act,  which  affords  a  remedy  against  the  pawnbroker's  bond 
for  the  failure  of  the  pawnbroker  to  comply  with  any  requirement 
of  the  law.  The  article  reads:  "Any  person  injured  by  the  failure 
of  a  pawnbroker  to  comply  faithfully  with  his  contract,  or  with  any 
requirement  of  law  governing  the  business  of  pawnbrokerage,  may 
sue  upon  the  bond  of  such  pawnbroker  and  recover  such  damages 
as  he  can  prove  himself  entitled  to,  not  to  exceed  the  penalty  of 
such  bond.*' 

Where  a  sale  is  not  proliibited  by  the  statute  upon  failure  to 
comply  with  any  requirement  of  sale  authorized,  and  the  penalties 
of  tlie  law  are  aimed  at  some  act  or  omission  of  the  seller,  the  sale 
might  be  valid  even  though  tlie  seller  has  made  himself  liable  to  the 
penalty.  (Niemeyer  v.  Wriglit,  40  Am.  Rep.,  720.)  Nor  is  it 
required  in  order  to  accomplish  the  purpose  of  the  statute,  to  hold 
the  sale  void  upon  failure  to  comply  with  collateral  requirements 
subsequent  to  the  sale. 

There  is  a  distinguishment  between  this  case  before  us  and  the 
cases  where  there  was  fraud  or  imposition  upon  the  public  or  in- 
dividuals in  the  thing  offered  for  sale,  as  called  to  our  attention  by 
the  appellee.  Here  there  was  no  fraud  or  imposition  in  the  thing 
offered  to  be  sold.  The  thing  sold  was  a  legal  subject  matter  of 
sale  in  itself,  and  not  fraudulent  in  itself;  and  the  required  pro- 
ceedings leading  up  to  the  sale  were  legal. 

The  omission  of  appellant,  after  the  sale,  to  make  report  of  the 
sale,  and  to  make  the  entry  of  the  sale  on  his  registry  book  required 
by  law  to  be  kept,  might  subject  the  seller  to  punishment,  but  would 
not  render  the  sale  void.  The  filing  of  the  report  of  sale  would  have 
the  same  effect,  as  between  the  parties,  as  the  filing  of  a  deed  for 
record.  "To  pass  the  mere  legal  title  from  one  holder  to  another, 
it  is  not  necessary  that  the  conveyance  should  be  recorded  in  an  office 
of  registration.''     (Portis  v.  Hill,  30  Texas,  562.) 

The  other  contentions  of  the  appellant  involve  the  proper  conduct 
and  fairness  of  the  sale  in  this  case.  The  exercise  of  the  power  of 
sale  is  not  solely  for  the  benefit  of  the  pledgee,  but  in  executing  such 
power  he  becomes  the  trustee  of  the  pledgor.  The  pawnbroker  has 
a  special  property  in  the  thing  pledged,  as  well  as  a  trustee  to  sell. 
The  property  is  pledged  expressly  to  secure  his  claim.  At  the  public 
sale  required  to  be  under  the  statute,  he  has  an  interest  that  the 
property  in  his  possession  and  pledged  for  the  debt  should  bring  the 
amount  of  his  claim,  as  this  may  be  the  only  fund  for  the  discharge 
of  the  debt.  But  as  trustee,  he  is  required  to  do  more  than  to  try 
only  to  pay  his  own  debt  merely.  The  sale  over  which  he  has  the 
control  as  trustee  must  be  conducted  fairly  and  in  good  faith  and  in 


1908.}  Unclb  Sam's  Loan  Office  v.  Emery.  241 

such  a  way  as  to  subserve  not  only  the  rights  that  he  has,  but  also 
the  highest  interest  of  the  pledgor.  (22  Am.  &  Eng.  Ency.,  p.  885; 
Jones  on  Mortgages,  sec.  1906.)  The  pawnbroker,  therefore,  would  be 
governed  by  the  same  restrictions  of  law  as  is  placed  upon  the  ordi- 
nary pledgee  in  the  sale,  clothed  with  power  to  sell. 

The  current  of  authorities  is  that  a  pledgee,  or  trustee,  even  though 
clothed  with  power  of  sale,  is  not  permitted  to  become  a  purchaser 
of  the  property  pledged  at  his  own  sale,  without  express  consent 
of  the  pledgor.  (22  Am.  &  Eng.  Ency.,  p.  891;  Perry  on  Trusts, 
sec.  195;  Jones  on  Mortgages,  sec.  1876;  Jones  on  Pledges  and 
Collateral  Securities,  sec.   635.) 

The  universal  rule  is  that  if  the  pledgee  does  become  the  unau- 
thorized purchaser  at  his  own  sale  such  sale  is  valid  unless  set  aside 
or  repudiated  by  the  pledgor,  who  must  assert  his  rights  within  a 
reasonable  time.  (Jones  on  Pledges  and  Collateral  Securities,  sec. 
637;  Jones  on  Mortgages,  sec.  1876.)  In  other  words,  the  pledgor 
has  the  optional  right  to  aflSrm  or  disaffirm  the  sale  within  a  rea- 
sonable time,  but  the  right  of  disaffirmance  does  not  rest  upon  the 
arbitrary  will  of  the  pledgor.  The  rule  of  law  in  like  subjects  applied 
in  this  State  is:  If  the  trustee  or  agent  to  sell  becomes  a  purchaser, 
directly  or  indirectly,  at  his  own  sale,  the  sale  becomes  prima  facie 
voidable.  (Connolly  v.  Hammond,  51  Texas,  635.)  Circumstances 
which  validate  the  sale  will  not  be  presumed.  (67  Texas,  402.) 
The  rule  has  the  force  of  meaning  that  if  the  trustee  becomes  the 
unauthorized  purchaser  at  his  own  sale  the  burden  rests  upon  him 
to  show  that  the  sale  was  made  according  to  law  and  under  cir- 
cmnstaiices  of  the  utmost  fair  dealing  and  good  faith.  The  courts, 
in  such  investigation,  will  closely  scrutinize  the  sale  and  the  conduct 
of  the  sale;  and  in  the  absence  of  proof  that  the  sale  was  made 
according  to  law,  and  conducted  with  the  utmost  fairness  and  good 
faith  and  in  a  way  to  subserve  the  highest  and  best  interests  of  the 
pledgor,  will  set  aside  the  sale.  We  think  these  rules  applicable  to 
pawnbrokers,  and  govern  in  this  case. 

The  trial  court  made  the  finding,  and  concluded  as  a  matter  of 
law  "that  the  sale  was  not  properly  and  fairly  made,  for  the  reason 
that  the  pledgee  purchased  at  his  own  sale  for  a  price  grossly  in- 
adequate and  which  it  knew  at  the  time  to  be  less  than  half  of 
the  true  market  value  of  the  property  purchased.^^  The  evidence 
upon  which  the  finding  was  made  is  that  appellant's  jeweler  acted 
as  auctioneer;  and  its  general  manager,  who  was  a  stockholder  as 
well,  conducted  the  sale  for  his  corporation.  The  general  manager 
bid  in  the  property  for  $88,  the  amount  of  the  loan.  No  other 
persons  were  bidders,  or,  as  far  as  the  record  shows,  were  present. 
The  general  manager  testifies  that  the  earrings  were  worth  $85 
each,  or  a  total  of  $170.  The  auctioneer,  until  the  fall  of  the 
hammer,  was  the  agent  of  the  seller;  and  the  general  manager 
was  here,  not  individually,  but  in  his  representative  and  managing 
capacity,  and  could  not  act  inconsistently  with  the  interests  of  his 
principal.  To  sell  for  his  principal  and  buy  for  himself  are  incon- 
sistent acts.     At  this  "public  auction*^  the  general  manager  knowingly 
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bid  one-half  of  the  market  value  of  the  articles.  It  was  said  by 
Judge  Campbell,  in  Heath  v.  Waters,  40  Mich.,  466,  "A  trustee  can 
not  put  himself  at  arms  length  and  compel  the  beneficiary  to  protect 
herself.  He  is  bound  to  protect  her  against  his  own  imposition  as 
well  as  against  wrong  from  any  other  quarter,  and  the  slightest  un- 
fairness would  authorize  her  to  complain.^'  As  said  by  Judge 
Wheeler,  in  Shannon  v.  Marmaduke,  14  Texas,  109,  "Considering 
the  price  actually  paid  for  the  land,  and  its  value,  it  is  scarcely  to 
be  supposed  that  the  defendant  could  have  believed  he  was  acting 
fairly  and  honestly  towards  the  plaintiflE  to  suflEer  the  land  to  be^ 
sold  oft  at  a  price  so  grossly  inadequate;  and  the  reconveyance  to 
himself  under  the  circumstances  affords  strong  reason  to  conclude 
that  the  purchase  was  coUusively  made  for  his  benefit.  And  if  the 
determination  of  the  question  rested  on  this  evidence  alone  we  would 
hesitate  much  to  disturb  the  verdict.*'  Inadequacy  of  price  merely 
ordinarily  is  not  sufiicient  to  set  aside  a  sale,  but  that  is  not  the 
doctrine  intended  to  be  applied.  The  inference  of  the  want  of  good 
faith  and  utmost  fair  dealing  arises  where  a  pledgee  buys  in  the 
property  at  his  own  sale  at  half  price,  of  which  he  was  at  the  time 
fuUy  aware,  because  it  would  appear  that  he  was  knowingly  dealing 
to  his  personal  advantage  in  the  wrong  of  the  equity  of  redemption 
of  the  pledgor  in  the  property.  Bearing  in  mind  the  rule  requiring 
of  the  pledgee  the  utmost  good  faith  and  fair  dealing  in  the  pur- 
chase, we  are  not  prepared  to  hold  that  the  testimony  in  this  case 
is  manifest  that  the  purchase  was  made  by  the  pledgee  with  that 
utmost  fair  dealing  and  good  faith  as  to  make  the  sale  valid. 

We  think  the  court  erred  in  finding  and  concluding  that  the 
contract  of  pawn  in  this  case  was  usurious.  There  was  no  contract 
between  the  parties  at  the  time  to  pay  interest;  and  in  the  absence 
of  the  contract  to  pay  interest  the  law  implies  interest  to  run  from 
the  maturity  of  the  debt,  at  the  legal  rate.  The  amount  of  the 
loan  in  this  case  was  $88.  The  judgment  of  the  trial  court  is  or- 
dered reformed  so  as  to  allow  the  appellant  six  percent  interest 
on  $88  from  November  16,  1903,  to  May  16,  1906,  the  day  of  the 
demand  of  the  return  of  the  property;  and  the  judgment  to  be 
then,  as  credited,  in  all  things  affirmed  for  the  balance  of  the  value 
of  the  goods  as  found  by  the  trial  court,  with  costs  of  tliia  appeal 
against  the  appellee. 

Reformed  and  affirmed. 


Mebohantb  &  Farmers  National  Bank  of  Cisco  v.  A.  H. 

Johnson  et  al. 

Decided  February  16,  1908. 

1. — ^Damages — ^Parties — ^Altematlye  Prayer. 

In  a  suit  by  several  parties  for  the  value  of  cattle  alleged  to  have  been 
seized  by  writ  of  attachment  and  converted  by  the  defendant,  it  was  compe- 
tent for  plaintiffs  to  allege,  in  separate  counts,  that  they  were  partners  in  the 
ownership  of  the  cattle,  or  that  they  were  joint  owners  of  the  cattle,  and  to 
ask  an  alternative  recovery  in  accordance  with  the  facts  found. 
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8. — Announoement  for  Trial — ^Withdrawal — Practice. 

An  assignment  of  error  based  upon  the  refusal  of  the  trial  court  to  allow 
appellant  to  withdraw  its  announcement  of  ready  for  trial,  cannot  be  considered 
when  the  record  contains  no  bill  of  exception  to  the  action  of  the  court. 

S. — ConfuBion  of  Goods — ^Eyidenoe. 

When  cattle  which  are  bought  and  owned  individually  by  one  member  of 
a  partnership  are  so  brandjed  as  to  distinguish  them  from  the  partnership 
cattle,  the  doctrine  of  confusion  of  goods  does  not  apply  although  the  cattle 
are  all  placed  in  the  same  pasture. 

Error  from  the  District  Court  of  Eastland  County.  Tried  below 
before  Hon.  J.  H.   Calhoun. 

Scott  £  Brelsford,  for  plaintiff  in  error. 

J.  J.  Butts  and  Patterson  &  Stuhblefield,  for  defendants  in  error. 

STEPHENS,  Associate  Justice.— About  the  20th  day  of  June, 
1906,  plaintiff  in  error  caused  twenty-one  four-year-old  steers,  fifteen 
cows  and  calves,  and  about  one  hundred  and  thirty-four  other  cattle 
to  be  seized  under  a  writ  of  attachment  sued  out  against  W.  T. 
Hudgens,  Jr.,  and  this  suit  was  brought  by  defendants  in  error, 
A.  H.  Johnson  and  A.  L.  Mayhew,  against  the  plaintiff  in  error  to 
recover  the  value  of  the  cattle  so  seized,  and  also  to  recover  vindic- 
tive damages.  These  was  no  ground  for  the  claim  for  vindictive 
damages  and  the  court  instructed  the  jury  to  disregard  it.  A  verdict 
for  actual  damages  in  the  sum  of  nineteen  hundred  and  nine  dollars, 
the  value  of  the  cattle,  was  returned,  on  which  judgment  was  ren- 
dered in  favor  of  defendants  in  error,  and  from  that  judgment  this 
writ  of  error  is  prosecuted. 

The  petition  contained  two  counts.  In  one  it  was  alleged  that 
the  cattle  levied  on  as  the  property  of  W.  T.  Hudgens,  Jr.,  belonged 
to  A.  H.  Johnson,  A.  L.  Mayhew  and  W.  T.  Hudgens,  Jr.,  as  part- 
ners; that  said  Hudgens  had  become  insolvent  and  had  absconded, 
and  that  his  whereabouts  was  unknown;  that  the  partnership  owned 
no  other  property  and  owed  debts  in  excess  of  the  value  of  the  cattle, 
and  that  the  claim  for  damages  against  plaintiff  in  error  was  the 
only  resource  for  the  payment  of  the  firm's  debts. 

In  the  other  count  it  was  alleged  that  if  the  cattle  were  not 
partnership  property,  they  belonged  to  said  Johnson,  Mayhew  and 
Hudgens  as  joint  owners.  The  prayer  of  the  petition  was  for  re- 
covery, for  the  benefit  of  the  partnership,  of  the  total  value  of  the 
cattle  and,  in  the  alternative,  for  defendants  in  error  for  two-thirds 
of  that  value. 

Conclusions. — It  was  clearly  competent  for  defendants  in  error 
to  seek  an  alternative  recovery,  as  was  done,  and  the  assignment 
raising  this  objection  to  the  petition  is  overruled. 

In  the  next  three  assignments  complaint  is  made  of  the  action 
of  the  court  in  refusing  to  permit  plaintiff  in  error  to  withdraw 
its  announcement  of  ready  for  trial  in  order  to  have  the  accounts 
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of  the  partnership  audited,  and  in  order  tliat  it  might  file  an 
affidavit  denying  the  fact  of  partnership,  but  we  are  not  cited  to 
any  bill  of  exception  as  basis  for  tliese  complaints,  and  even  in  the 
application  to  withdraw  the  announcement  no  excuse  whatever  was 
offered  for  having  gone  to  trial  without  first  attending  to  these  pre- 
liminary matters.  There  is,  therefore,  nothing  to  show  any  abuse  of 
discretion. 

In  the  remaining  numerous  assignments,  save  the  last  (which 
complains  of  the  verdict),  plaintiff  in  error  complains  of  the  charge 
of  the  court  and  of  the  court's  action  in  refusing  special  charges. 
We  think  the  requested  charges  were  all  properly  refused  and  find 
no  serious  objection  to  any  of  the  charges  given,  except  the  charge 
complained  of  in  the  seventeenth  assignment,  which  placed  the 
burden  of  proof  on  plaintiff  in  error  to  establish  title  in  Hudgens 
individually  to  any  of  the  cattle  levied  on  if  he  had  purcliased  the 
same  individually  after  the  original  purchase  by  the  firm.  It  seems 
that  the  herd  of  partnership  cattle  had  been  placed  in  a  pasture 
northwest  from  Cisco,  and  that  some  time  thereafter  Hudgens  pur- 
chased some  cows  on  his  own  account  and  placed  the  same  in  this 
pasture.  But  it  also  appears  that  these  cattle  had  been  so  branded 
as  to  distinguish  them  from  the  partnership  cattle.  The  case  was 
therefore  not  one  of  confusion  of  goods,  although  the  cattle  were 
kept  in  the  same  pasture,  since  they  were  clearly  distinguishable  by 
the  brands.  None  of  the  cattle  levied  on  were  in  the  brands  placed 
on  the  individual  cattle  of  Hudgens,  and  we  therefore  fail  to  see 
what  harm  could  have  resulted  from  this  error  in  the  charge.  Indeed, 
we  are  of  opinion  that  all  the  assignments  complaining  of  the  charge 
and  of. the  court's  refusal  to  give  charges  must  be  overruled  on  the 
ground  that  the  evidence  did  not  admit  of  any  other  verdict.  In 
other  words,  the  facts  alleged  in  the  partnership  count  of  the  peti- 
tion as  a  basis  for  recovery  of  actual  damages,  were  conclusively 
established  by  the  testimony.     The  judgment  is   therefore   affirmed. 

Affirmed. 


Houston  &  Texas  Central  Railroad  Company  v.  Turner  Burnett 

et  al. 

Decided  February  15,  1008. 

1. — ^Personal  Injuries — Bection  Foreman — ^Evidence— Charge. 

In  a  suit  by  the  surviving  wife  and  children  for  damages  for  the  death 
of  a  section  foreman  on  a  railroad  caused  by  injuries  received  while  attempting 
to  remove  a  handcar  from  the  track  before  an  approaching  train,  evidence 
considered,  and  held  to  support  a  finding  by  the  jury  that  the  deceased  was 
not  guilty  of  contributory  negligence  or  of  rash  and  reckless  conduct,  under 
all  the  circumstances,  in  attempting  to  remove  said  car,  and  the  charge  of  the 
court  correctly  submitted  the  issues  made  by  the  pleading  and  the  evidence 
on  that  issue. 

8. — Bailroads — Section  Foreman — ^Violation  of  Boles — ^Xtsne. 

The  issue  being  whether  or  not  a  section  foreman  had  violated  the  rules 
prescribed  by  the  defendant  company  for  the  guidance  and  government  of  its 
section  men  in   the  performance  of  their  duties,  charge  considered,  and   held 
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to  propoily  8ubmit  the  question  as  one  of  fact  for  determination  by  the  jury, 
and  the  evidence  supported  a  finding  by  the  jury  that  there  was  no  violation. 

8. — Same — ^Eoad  Crossings — Signals — Statute  Constmed. 

The  provision  of  the  statute  requiring  that  the  whistle  shall  be  blown 
and  the  bell  rung  when  a  locomotive  engine  approaches  the  crossing  of  any 
public  road  or  street,  is  intended  for  the  protection  of  those  engaged  in  the 
performance  of  their  duties  upon  the  track  as  well  as  for  the  protection  of 
persons  who  may  be  about  to  cross  the  track. 

■ 

4. — Same — Operation — ^Dnty  of  Lookont. 

It  is  the  duty  of  operatives  of  railroad  trains  to  keep  a  general  lookout, 
and  to  exercise  ordinary  care  to  discover  persons  rightfully  on  the  track  at 
such  places  as  persons  may  be  expected  to  be,  and  a  failure  to  keep  such  look- 
out renders  the  company  liable  for  injuries  resulting  therefrom  in  the  absence 
of  contributory  negligence  on  the  part  of  the  person  injured. 

6. — ^DiscoYered  Peril — ^Evidence. 

In  a  suit  for  damages  for  the  death  of  a  section  foreman  while  attempting 
to  remove  a  handcar  from  the  track  while  a  train  was  approaching,  evidence 
considered,  and  held  to  raise  the  issue  of  discovered  peril,  and  to  require  the 
submission  of  such  issue  to  the  jury.  ^ 


6. — ^Railroads— Passenger  Train — Freight  Engine— Harmless  Error. 

In  a  suit  for  damages  for  the  death  of  a  section  foreman  struck  by  a 
passenger  train,  the  admission  of  evidence  that  the  train  was  drawn  by  a 
freight  engine  and  that  the  engineer  was  a  freight  engineer,  if  error,  was  harm- 
less in  view  of  evidence  that  there  was  practically  no  difference  in  the  con- 
struction of  freight  and  passenger  engines;  that  no  greater  skill  was  required 
to  operate  one  than  the  other,  and  that  the  engineer  was  not  lacking  in  skill 
in  the  operation  of  either. 

Appeal  from  the  District  Court  of  Collins  County.  Tried  below 
before  Hon.  J.  M.  Pearson. 

Baker,  BotU,  Parker  dk  Garwood,  Smith  &  Wilcox  and  M.  H.  Oar- 
nett  for  appellant. — The  verdict  is  unsupported  by  the  evidence,  in 
this:  The  undisputed  evidence  in  the  case  shows  that  the  deceased, 
after  discovering  the  approaching  train,  had  reached  a  place  of  safety, 
and  that  he  voluntarily  returned  to  the  track  immediately  in  front 
of  the  rapidly  approaching  train,  which  could  not  have  been  stopped. 
If,  therefore,  it  be  conceded  that  there  was  any  negligence  upon  the 
part  of  the  defendant  railway  company,  the  act  of  the  deceased  was 
of  such  a  reckless  character  that  it  will  be  declared  negligence  per  se, 
and  the  proximate  cause  of  his  death.  Bennett  v.  St.  L.  &  S.  W. 
Ey.,  36  Texas  Civ.  App.,  459;  International  &  G.  N.  Ry.  v.  Hester, 
72  Texas,  40;  International  &  G.  N.  Ry.  Co.  v.  McVey,  81  S.  W. 
Rep.,  998;  Houston  &  T.  C.  Ry.  Co»  v.  O'Donnell,  99  Texas,  636; 
Ridley  v.  M.  &  0.  R.  R.,  86  S.  W.  Rep.,  608;  Donohoe  v.  Wabash, 
St.  L.  &  P.  Ry.  Co.,  83  Mo.,  560;  1  Sher.  Red.,  sec.  85,  note  6;  1 
Thomp.  on  Neg.,  sec.   199. 

The  verdict  of  the  jury  is  not  supported  by  the  evidence,  but  is 
contrary  to  the  evidence  in  this:  The  proof  shows  without  con- 
troversy that  the  deceased  violated  the  rules  of  the  company  in 
failing  to  stop  his  car  at  a  safe  distance  from  the  cut  and  send  a 
flagman  ahead  for  the  purpose  of  protecting  the  car,  and  that  this 
failure  was  the  proximate  cause  of  the  collision.     Pilkinton  v.  Gulf, 


246  Texas  Civil  Appeals  Reports,  Vol.  49.       [February, 

C.  &  S.  F.  By.,  70  Texas,  229;  International  &  G.  N.  By.  v.  Brice, 
100  Texas,  203;  Merchants  &  Planters  Oil  Co.  v.  Bums,  96  Texas, 
679;  San  Antonio  &  A.  P.  By.  Co.  v.  Wallace,  76  Texas,  639;  Gal- 
veston, H.  &  S.  A.  By.  Co.  v.  Adams,  94  Texas,  106;  Louisville  & 
N.  By.  Co.  V.  Markee,  103  Ala.,  160;  Francis  v.  K.  C,  S.  J.  &  C. 
B.  By.,  19  S.  W.  Bep.,  935;  Labatt  Master  &  Servant,  art.  211,  page 
468;  5  Thomp.  on  Xeg.,  sec.   5530,  and  note  20. 

The  verdict  is  not  supported  by  the  evidence  in  this:  There  is 
no  proof  of  any  act  of  negligence  on  the  part  of  the  defendant  or 
of  the  servants  of  the  defendant  in  managing  its  train.  Missouri, 
K.  &  T.  By.  V.  Bogers,  91  Texas,  59;  International  &  G.  N.  By.  v. 
Neff,  87  Texas,  308;  St.  Louis  &  S.  W.  v.  Highnote,  86  S.  W.  Bep., 
923;  Looney  v.  Metropolitan  By.,  200  TT.  S.,  487;  L.  ed.,  book  50, 
page  569;  Sher.  &  Bedf.  on  Neg.  (5th  ed.),  sec.  85,  page  124,  note  6. 

The  charge  is  erroneous  and  misleading  in  this:  Article  4507 
of  the  Bevised  Statutes  applies  only  to  persons  who  are  on  the  track 
or  about  to  go  on  the  track  at  a  crossing  with  the  highway  and 
the  railroad  at  grade,  and  has  no  reference  whatever  to  the  facts  of 
this  case.  Bailway  Co.  v.  Highnote,  86  S.  \V.  Bep.,  923;  Texas  &  P. 
B.  Co.  V.  Shoemaker,  98  Texas,  455;  De  Walt  v.  H.  E.  &  W.  T.  ' 
By.,  22  Texas  Civ.  App.,  403;  San  Antonio  &  A.  P.  By.  Co.  v. 
Gray,  95  Texas,  428;  Louisville  &  N".  By.  Coi  v.  Markee,  103  Ala., 
160;  15  So.  Bep.,  615;  Louisville  &  N.  By.  Co.  v.  Hall,  87  Ala., 
718;  4  L.  B.  A.,  713,  714;  Alabama  G.  S.  B.  Co.  v.  Hawk,  72  Ala., 
112;  Nashville,  C.  &  St.  L.  B.  Co.  v.  Hembree,  85  Ala.,  481;  Inter- 
national &  G.  N.  By.  V.  Graves,  59  Texas,  332;  Missouri,  K.  &  T. 
By.  V.  Owens,  75  S.  W.  Bep.,  579. 

The  charge  is  erroneous  because  it  instructs  the  jury  that  it  was 
Engineer  Beckwith's  duty  -to  keep  a  proper  lookout  and  sound  the 
whistle.  It  was  the  duty  of  the  defendant  to  do  those  things,  and 
it  had  the  right  to  select  the  servant  by  whom  that  duty  should  be 
performed — the  engineer  or  the  fireman.  Houston  &  T.  C.  By.  Co. 
V.   Stewart,   92   Texas,   545. 

The  court  erred  in  permitting  the  plaintiffs  to  prove  that  the 
engine  pulling  the  train  in  question  was  one  which  had  been  used 
in  pulling  freight  trains,  and  that  it  was  a  freight  engine,  because: 
(a)  There  is  no  issue  raised  in  the  pleadings  as  to  the  character  of 
the  engine,  as  to  its  efficiency  or  kind,  (b)  The  evidence  objected 
to  is  entirely  without  any  pleadings  to  support  it.  (c)  It  is  incom- 
petent, irrelevant  and  prejudicial.  Hall  &  Jones  v.  Jackson,  3  Texas, 
309;  Cooper  v.  Loughlin,  75  Texas,  527;  Western  U.  Tel.  Co.  v. 
Smith,  88  Texas,  9 ;  .Moody  &  Co.  v.  Bowland,  100  Texas,  363 ;  Bob- 
inson  v.  Moore,  1  Texas  Civ.  App.,  93. 

R.  C.  Armstrong,  Abemathy  &  Mangum  and  Crane  &  Oilbert,  for 
appellees.— ^Whether  tlie  conduct  of  deceased  was  so  rash  or  reckless 
as  to  preclude  recovery  for  his  death  was  a  question  of  fact  for  the 
jury  to  pass  upon,  and  it  was  properly  submitted  to  them  by  the 
court.  San  Antonio  &  A.  P.  Ev.  v.  Grav,  95  Texas,  424;  Becker 
V.  L.  &  X.  By.,  61  S.  W.  Bep.,  997   (Ivy.). 

Where  the  engineer,  as  his  engine  was  entering  a  cut  on  a  curve. 
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saw  the  deceased  and  his  handcar  on  the  track  in  time  to  have  stopped 
his  train,  it  was  criminal  negligence  not  then  to  use  every  effort  to 
stop  his  train,  instead  of  waiting  until  it  went  through  the  cut  and 
around  the  curve  before  attempting  to  stop.  Texas  &  P.  Ry.  v. 
Watkins,  88  Texas,  24;  International  &  G.  X.  Ry.  v.  McVey,  81  S. 
W.  Rep.,  995,  997-8;  Richmond  &  D.  Ry.  v.  Towers,  149  U.  S.,  43 
(L.  ed.,  37,  p.  642). 

As  to  employes  rightfully  on  the  track  where  the  operatives  may 
expect  them  to  be,  the  operatives  owe  them  the  general  duty  of 
lookout  and  warning,  and  such  employes  may  rely  upon  the  dis- 
charge of  statutory  duties  by  the  operatives;  and  it  was  proper  for 
the  court  to  submit  to  the  jury  as  a  question  of  fact,  as  was  done 
in  this  case,  whether  or  not  a  compliance  with  the  statutory  duty 
to  whistle  at  grade  crossings  would  have  warned  the  section  men 
of  the  approaching  excursion  train,  and  whether  a  failure  to  do  so 
was  negligence  under  the  facts  in  evidence.  International  &  G.  N. 
Ry.  V.  Gray,  65  Texas,  32;  San  Antonio  &  A.  P.  Ry.  v.  Brock,  35 
Texas  Civ.  App.,  156. 

Train  operatives  not  only  owe  the  general  duty  to  those  right- 
fully on  the  track  of  keeping  a  lookout  and  of  exercising  ordinary 
care  to  discover  them,  but  they  must  use  every  effort  consistent  with 
the  safety  of  the  train  to  avoid  injury  after  their  discovery.  St. 
Louis  S.  W.  Ry.  v.  Jacobson,  28  Texas  Civ.  App.,  150;  International 
&  G.  K  R.  R.  v.  McVey,  81  S.  W.  Rep.,  996;  Texas  &  P.  Ry.  v. 
Watkins,  88  Texas,  24,  25. 

Whether  or  not  deceased  was  guilty  of  contributory  negligence  or 
of  such  rash  or  reckless  act  as  to  preclude  recovery  for  his  death, 
were  questions  of  fact  which  were  properly  submitted  to  the  jury. 
San  Antonio  &  A.  P.  Ry.  v.  Gray,  95  Texas,  427;  International  & 
G.  N.  R.  R.  V.  McVey,  81  S.  W.  Rep.,  995;  DePalacios  v.  Rio 
Grande  Ry.,  45  S.  W.  Rep.,  612;  St.  Louis  S.  W.  Ry.  Co.  v.  Jacob- 
son,  28  Texas  Civ.  App.,  150. 

RAINEY,  Chief  Justice. — J.  E.  Burnett  was  struck  and  killed 
by  a  train  of  the  Houston  &  Texas  Central  Railroad  Company,  and 
this  action  was  brought  by  his  wife,  Eudora  Burnett,  for  herself  and 
as  next  friend  of  their  children.  Turner  and  Raybum  Burnett,  to 
recover  against  said  railroad  company  damages  that  accrued  to  them 
by  reason  of  such  killing. 

The  defendant  answered  by  general  and  special  demurrers,  general 
denial,  assumed  risk,  contributory  negligence,  and  specially  that 
J.  E.  Burnett  was  an  experienced  railroad  man  and  section  foreman 
of  defendant,  and  sets  out  various  rules  of  the  company  made  for 
the  safety  of  its  employes  and  which  had  been  violated  by  Burnett, 
and  also  sets  out  various  acts  of  Burnett,  unnecessary  to  mention 
here,  that  caused  his  death  and  which  exonerated  defendant  from 
liability.  A  trial  resulted  in  a  verdict  and  judgment  for  plaintiffs 
from  which  this  appeal  is  taken. 

The  deceased  at  the  time  of  his  death  was  section  foreman  of 
defendant  in  the  discharge  of  his  duty  as  such.  He  and  his  crew 
of  six  men  were  en  route  upon  a  handcar  to  a  point  upon  the  track 
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where  they  were  to  engage  in  cutting  grass  from  the  right  of  way. 
They  had  reached  a  point  about  two  miles  south  of  McKinney  early 
in  the  morning  when  an  excursion  train  was  seen  approaching, 
running  at  a  rate  of  speed  variously  estimated  from  thirty  to  sixty 
miles  an  hour.  -The  men  immediately  left  the  handcar  and  at- 
tempted to  remove  it  from  the  track.  The  greater  portion  of  the 
car  was  removed,  but  the  flange  of  one  wheel  hung  upon  a  rail  and 
all  of  the  men,  except  one,  abandoned  it.  Burnett,  who  had  gotten 
off  on  the  opposite  side,  seeing  the  condition  of  the  car,  sprung 
upon  the  track  to  assist  in  removing  the  car  and  was  almost  imme- 
diately struck  by  the  train  and  killed. 

The  first  assignment  of  error  presented  by  appellant  is  that,  "The 
verdict  of  the  jury  is  contrary  to  the  law  and  the  evidence,  and 
there  is  no  evidence  tending  to  support  the  same  in  the  following 
particulars:  (a)  The  undisputed  proof  is  that  the  deceased,  after 
he  had  reached  a  place  of  safety,  voluntarily  placed  himself  in  a 
place  of  danger  by  going  back  upon  the  track  immediately  in  front 
of  the  approaching  train,  and  was  thereby  killed,  and  that  in  so 
doing  he  was  not  only  guilty  of  a  negligent  act,  but  also  guilty  of 
a  rash  and  reckless  act,  which  was  the  sole  cause  of  his  death;  (b) 
The  undisputed  proof  shows  that  deceased  failed  to  comply  with  the 
rules  of  the  company,  and  that  he  was  guilty  of  negligence  in  not 
sending  a  flagman  ahead  of  the  handcar  before  going  upon  the 
dump  or  approaching  the  curve  and  going  upon  it,  and  this  act 
was  the  proximate  cause  of  the  accident;  (c)  The  undisputed  proof 
shows  that  the  defendant's  servants  in  charge  of  the  train  blew  the 
whistle  at  all  of  the  crossings  and  curves,  and  that  they  were  keep- 
ing a  proper  lookout  and  used  all  the  means  within  their  command 
to  prevent  the  collision  as  soon  as  they  discovered"  the  presence  of 
the  deceased  and  his  handcar  upon  the  track;  (d)  The  undisputed 
proof  shows  that  the  deceased  was  guilty  of  a  rash  and  reckless  act 
in  going  back  upon  the  track  immediately  in  front  of  the  rapidly 
approaching  train,  and  that  his  act  in  so  doing  was  the  proximate 
and  immediate  cause  of  his  death;  (e)  The  undisputed  proof  shows 
that  when  he  did  jump  back  upon  the  track  in  front  of  the  engine 
he  turned  his  face  away  from  the  train  and  remained  in  such  posi- 
tion until  he  was  struck,  and  that  in  so  doing  he  was  guilty  of 
gross  negligence.'^  In  this  connection  a  charge  was  asked  and  re- 
fused, in  effect,  that  the  verdict  is  not  supported  by  the  evidence. 

The  first  proposition  is  that,  "the  undisputed  evidence  in  this 
case  shows  that  the  deceased,  after  discovering  the  approaching  train, 
had  reached  a  place  of  safety,  and  that  he  voluntarily  returned  to 
the  track  immediately  in  front  of  the  rapidly  approaching  train, 
which  could  not  have  been  stopped.  If,  therefore,  it  be  conceded 
tliat  there  was  any  negligence  upon  the  part  of  the  defendant  rail- 
way company,  the  act  of  the  deceased  was  of  such  a  reckless  character 
that  it  will  be  declared  negligence  per  se,  and  the  proximate  cause 
of  his  death." 

When  the  train  was  first  discovered  approaching  by  the  section 
crew  the  handcar  was  stopped  and  Burnett  said:    "Boys,  lift  her  off 
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bodily .*'  He  then  got  oflE  on  the  east  side  and  took  off  the  grub  box 
and  placed  it  down  by  the  track.  By  tliat  time  the  men  had  removed 
the  north  end  of  the  car,  but  the  east  wheel  hung  on  the  rail  and 
all  the  men  left  the  car,  but  one,  Camp.  Burnett  then  jumped  on 
the  track  and  he  and  Camp  took  a  lift,  trying  to  move  the  car,  when 
the  train  struck  and  killed  him.  It  also  struck  the  handcar,  knock- 
ing it  oflE  the  track,  and  injured  another  of  the  crew.  It  was  Bur- 
nett's duty  to  remove  obstructions  from  the  track.  The  train  was 
running  very  fast,  and  whether  or  not  under  the  circumstances  he 
was  guilty  of  negligence  was  properly  left  to  the  jury. 

On  this  phase  of  the  case  the  court  charged  the  jury  as  follows: 
*'In  order  to  entitle  plaintiSs  to  recover,  among  other  things,  it 
devolves  upon  them  to  show  by  a  preponderance  of  the  evidence, 
that  defendant's  engineer  in  charge  of  the  train  was  guilty  of  neg- 
ligence in  running  said  train  against  Burnett,  and  to  further  show 
that  the  deceased,  J.  E.  Burnett,  in  remaining  on  or  near  said 
defendant's  track  while  the  train  was  rapidly  approaching,  was  not 
guilty  of  contributory  negligence,  and  in  this  connection  you  are 
instructed,  if  you  find  and  believe  from  the  evidence  that  the  de- 
ceased saw  defendant's  train  approaching  in  time  to  have  gotten 
oflf  the  track  to  a  place  of  safety,  and  you  further  believe  from  the 
evidence  that  the  deceased  remained  at  or  near  said  track  for  the 
purpose  of  removing  the  handcar  from  said  track,  with  a  view  thereby 
of  preventing  the  wreck  or  derailment  of  the  train,  and  thereby 
saving  the  lives  of  the  passengers  on  said  train,  then  if  you  believe 
such  was  his  motive,  his  conduct  in  so  remaining  would  be  excusable, 
unless  you  further  believe  from  the  evidence  that  in  so  placing 
himself  in  a  position  of  peril  he  was  reckless  and  rash,  as  it  would 
appear  to  a  person  of  ordinary  prudence,  under  all  the  facts  and 
circumstances  of  the  case,  and  if  you  find  and  believe  from  the 
evidence  that  his  conduct,  when  so  viewed,  was  rash  and  reckless, 
then  he  would  be  guilty  of  contributory  negligence."  This  paragraph 
of  the  charge  is  attacked  and  the  proposition  submitted  is  that  there 
was  no  evidence  showing  that  the  purpose  of  Burnett  in  going  on 
the  track  at  that  time  was  to  save  life  or  to  avoid  a  breach  of  the 
rules,  and  that  a  rash  and  reckless  exposure  of  life  is  not  justifiable 
in  an  attempt  to  protect  the  life  of  another,  even  as  against  the 
negligence  of  a  third  party. 

It  is  difficult  for  a  person  standing  on  the  track  to  tell  the  speed 
at  which  a  train  is  approaching  and  to  measure  the  distance  and 
^  tell  the  time  when  it  will  reach  him.  The  stopping  of  the  handcar, 
as  it  was  moving  slowly,  and  the  attempt  in  taking  it  oflf  must  have 
consumed  but  a  few  moments,  and  Burnett,  knowing  that  the  handcar 
ought  to  be  removed  from  the  track  to  prevent  the  chance  of  a 
wrecking  of  the  train,  the  inference  was  fairly  deducible  that  Bur- 
nett's motive  was  to  prevent  the  derailment  of  the  train  and  thereby 
save  the  lives  of  passengers  on  said  train,  and  the  court  did  not  err 
in  presenting  this  feature  of  the  case  to  tlie  jury,  as  well  as  whether 
or  not  the  act  was  rash  and  reckless.  International  &  G.  N.  Ry. 
V.  McVcy,  81  S.  W.  Rep.,  991;  San  Antonio  &  A.  P.  Ry.  v.  Gray, 
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95  Texas,  424.  The  evidence  was  suflScient  to  support  the  verdict 
on  this  issue. 

It  is  further  contended  that  the  verdict  is  not  supported  by  the 
evidence  for  the  reason  that  the  proof  shows  without  controversy 
that  the  deceased  violated  the  rules  of  the  company  in  failing  to 
stop  his  car  at  a  safe  distance  from  the  cut  and  send  a  flagman 
ahead  for  the  purpose  of  protecting  the  car,  and  that  this  failure 
was  the  proximate  cause  of  the  collision. 

Several  rules  of  the  company  were  introduced,  which,  in  substance, 
are:  Bule  No.  152  provides  that:  **A11  men  at  work  on  the  track 
or  bridges  must  bear  in  mind  that  in  operating  the  road  under  teleg- 
raphic orders  a  train  may  pass  at  any  moment.  They  must  keep  a 
sharp  lookout  for  trains  from  either  direction,  and  must  not  assume 
that  a  train  may  not  come  for  any  certain  time,  nor  act  on  the 
assurance  of  any  person  to  that  effect,  but  will  at  all  times  protect 
themselves  with  proper  signals,  as  per  Eules  Xos.  149,  154  and  155. . . 
Foremen  must  know  that  their  gangs  are  always  supplied  with 
proper  signals,  flags,  lanterns  and  torpedoes,  and  are  thoroughly 
instructed  as  to  their  use.^*  Rule  149  referred  to  prescribes  what 
signals  are  to  be  used,  and  how  the  torpedoes  are  to  be  placed. 
Rule  155  prescribes  that  when  it  is  necessary  for  trains  to  reduce 
speed  a  green  flag  must  be  set  on  the  side  of  the  track  at  least  90 
rails  or  fifteen  telegraph  poles  from  the  place  on  the  engineer's  side 
in  each  direction,  as  a  caution  to  approaching  trains.  Rule  102  reads 
as  follows:  "Foremen  and  all  others,  in  all  branches  of  the  Main- 
tenance of  Way  service,  will  be  governed  by  all  the  rules  of  the 
company  relating  to  the  protection  of  life  and  property,  and  pre- 
scribing the  precautions  to  be  observed  for  the  safe  operation  of 
trains."  Rule  110  prescribes  that  every  employe  must  be  conversant 
with  the  rules.  Rule  111  prescribes  that  none  will  be  excused  for 
a  violation  of  the  rules.  Rule  112  prescribes  that  if  an  employe 
is  in  doubt  as  to  the  meaning  of  the  rule* he  must  make  application 
to  proper  authority  for  an  explanation,  and  will  not  be  excused  on 
account  of  ignorance.  Rule  164  provides  that  handcars  must  be  run 
with  great  caution  at  all  times,  and  particularly  at  night  and  in 
fogs.  Frequent  stops  to  listen  for  approaching  trains  must  be  made, 
and  on  grades  flagmen  must  be  sent  around  all  curves  as  an  addi- 
tional precaution. 

The  conclusion  is  fairly  deducible  from  the  evidence  that  the  sec- 
tion crew  on  their  way  to  work  that  morning  observed  due  care; 
that  they  stopped  and  listened  for  trains,  and  that  they  had  not 
reached  a  place  where,  under  the  rul^s,  they  were  required  to  send 
out  a  flagman  or  in  any  manner  violated  the  rules  laid  down  by 
the  company  for  their  safety.  The  question  whether  or  not  the 
rules  were  violated  was  properly  submitted  to  the  jury  and  the  evi- 
dence supports  the  finding  that  there  was  no  violation. 

The  court  charged  the  jury,  in  effect,  that  it  was  the  duty  of  the 
engineer  in  charge  of  the  train  to  blow  the  whistle  eighty  rods  be- 
fore reaching  a  public  road  crossing  at  grade  north  of  where  deceased 
was  at  the  time  he  was  struck  by  the  engine,  and  south  of  McKinney, 
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etc.,  and  if  there  was  a  failure  to  blow  and  the  failure  to  blow  was 
an  act  of  negligence,  and  that  if  deceased  was  near  enough  to  hear 
such  whistle  had  it  been  blown,  and  such  would  have  averted  the 
injury,  to  find  for  plaintiff. 

The  evidence  shows  that  there  were  several  grade  crossings  between 
McKinney  and  the  point  where  the  handcar  was  struck,  about  one 
and  one-half  or  two  miles  south  of  McKinney.  There  was  one  over- 
head crossing  about  89  feet  north  of  where  the  handcar  was  struck. 
There  was  sufficient  evidence  to  sustain  the  finding  that  there  was 
no  whistle  sounded  at  the  grade  crossings. 

The  contention  is  made  that  the  charge  is  misleading  in  that  the 
statute  applied  only  to  persons  who  are  on  the  track  or  about  to  go 
on  the  track  at  a  crossing  with  the  highway  and  the  railroad  at 
grade,  and  has  no  reference  whatever  to  the  facts  of  this  case.  We 
do  not  concur  in  this  contention.  The  section  crew  were  rightfully 
on  the  track,  regularly  in  the  discharge  of  their  duty,  and  they 
had  the  right  to  expect  the  operatives  of  the  train  to  perform  the 
duties  required  of  them  in  such  operation.  While  it  was  the  duty 
of  the  section  crew  to  look  out  for  their  own  safety,  it  was  also  the 
duty  of  the  train  operatives  to  keep  a  lookout  for  them  and  conform 
to  the  regulations  prescribed  that  they  might  not  injure  other  em- 
ployes. It  is  the  duty  of  section  men  to  stop  and  listen  for  approach- 
ing trains,  and  the  blowing  of  the  whistle  at  crossings  is  one  means 
by  which  they  can  ascertain  the  approach  of  the  train.  The  statute 
prescribes  the  blowing  of  whistles  at  the  crossings,  and  there  is  no 
reason  why  any  person,  lawfully  using  the  track,  should  not  rely 
on  the  operatives  of  trains  complying  with  that  duty.  The  court 
did  not  charge  the  failure  to  give  the  statutory  signals  to  be  negli- 
gence per  Be,  but  left  the  question  to  be  determined  by  the  jury  under 
the  evidence,  and  the  evidence  warranting  the  charge  there  was  no 
error  in  giving  it.  International  &  G.  N.  Ry.  v.  Gray,  65  Texas, 
32;  San  Antonio  &  A.  P.  Ry.  v.  Brock,  35  Texas  Civ.  App.,  155. 

The  eighth  paragraph  of  the  charge  is  attacked  as  misstating  the 
law  and  upon  the  weight  of  the  evidence.  It  reads  as  follows:  "It 
is  the  duty  of  an  engineer  in  charge  of  a  locomotive  engine  to  use 
ordinary  care  in  discovering  the  employes  rightfully  on  the  track 
by  keeping  a  reasonable  lookout  for  that  purpose,  and  if  you  find 
and  believe  from  the  evidence  on  the  occasion  when  Burnett  was 
killed,  Beckwith,  the  engineer  in  charge  of  defendant's  train,  did 
not  discover  deceased  in  time  to  have  prevented  the  collision  by 
stopping  the  train,  and  you  further  find  and  believe  from  the  evi- 
dence that  said  engineer  in  charge  of  said  train  did  not  exercise 
ordinary  care  in  keeping  a  proper  lookout  for  employes  and  objects 
on  the  track,  and  you  further  find  that  if  he  had  exercised  such 
care  as  an  ordinarily  prudent  person  would  have  done,  he  would  have 
discovered  deceased  in  time  to  have  stopped  the  train  and  thereby 
prevented  the  death  of  Burnett,  and  you  further  believe  from  the 
evidence  that  said  engineer's  failure  to  keep  a  proper  lookout,  if  you 
find  he  so  failed,  was  an  act  of  negligence  and  the  proximate  cause 
of  Burnett's  death,  you  will  find  for  the  plaintiffs  and  assess  their 
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damages  as  hereinafter  instructed,  unless  you  find  for  the  defendant 
under  subsequent  instructions.'* 

The  proposition  is  that  it  was  the  duty  of  the  section  men  to 
keep  out  of  the  way  of  trains  and  that  the  undisputed  evidence 
shows  that  the  operatives  of  the  train  used  the  means  in  their  power 
to  stop  the  train  as  soon  as  the  section  crew  was  discovered.  The 
evidence  raised  the  issue  as  to  whether  the  operatives  of  the  train 
used  care  to  discover  the  situation  of  the  section  crew  in  time  to 
stop  the  train  before  reaching  them,  and  the  verdict  of  the  jury 
was  warranted  by  the  evidence. 

Tlie  law  as  announced  in  St.  Louis  S.  W.  Ey.  Co.  v.  Jacobson, 
28  Texas  Civ.  App.,  150,  in  which  we  concur,  is  applicable  to  this 
case.  Mr.  Justice  Gill,  speaking  for  the  court,  said:  *^We  under- 
stand the  law  to  be  that  as  to  persons  rightfully  on  the  track,  where 
the  operatives  of  the  train  may  expect  them  to  be,  the  operatives 
owe  the  general  duty  of  lookout,  and  must  exercise  ordinary  care 
to  discover  them,  as  well  as  to  avoid  injury  after  the  peril  is  dis- 
covered. A  violation  of  this  duty  would  not  render  the  company 
liable  if  the  person  thereby  injured  was  guilty  of  contributory  neg- 
ligence in  failing  to  exercise  reasonable  care  for  his  own  safety,  but 
the  law  imposes  the  duty  nevertheless,  and  the  company  in  such  case 
is  not  acquitted  of  blame,  but  recovery  is  denied  because  the  injured 
party  is  also  in  fault.  To  illustrate:  Suppose  deceased,  in  the  lawful 
discharge  of  his  duty  of  inspection  after  the  passage  of  each  train, 
had  been  upon  the  bridge  in  question,  and  had  by  some  means  become 
disabled  so  that  he  could  not  leave  it.  Suppose  the  operatives  of  the 
train  cotild,  by  the  exercise  of  a  reasonably  careful  lookout,  have 
discovered  him  in  time  to  avoid  injuring  him.  Can  it  be  doubted 
that  in  such  a  case  the  company  would  be  liable?*'  Texas  &  Pac.  By. 
Co.  V.  Watkins,  88  Texas,  24;  Houston  &  T.  C.  Ry.  Co.  v.  Sympkins, 
54  Texas,  615;  Galveston  City  Ey.   Co.  v.  Hewitt,  67  Texas^  479. 

We  do  not  think  there  is  any  merit  in  the  contention  that  the 
effect  of  the  charge  "was  to  tell  the  jury  that  the  rules  prescribed 
for  the  warning  of  the  men  at  work  on  the  section  were  insuflScient 
for  this  purpose,  and  were  unreasonable,  and  in  eflEect  told  the  jury 
to  disregard  the  evidence  of  the  rules.''  There  is  no  intimation  in 
the  charges  that  the  rules  of  the  defendant  were  insuflScient  and 
unreasonable  for  their  safety  and  that  they  could  disregard  the 
evidence  in  relation  thereto.  In  fact  there  is  no  reference  to  the 
rules  whatever.  -The  charge  relates  to  the  use  of  the  care  the  opera- 
tives of  the  train  should  exercise  for  the  protection  of  those  lawfully 
using  the  track.  The  violation  of  the  rules  is  not  necessarily  neg- 
ligence per  se,  and  the  court  correctly  charged  the  jury  in  regard  to 
them.  The  court  also  gave  a  charge  on  contributory  negligence, 
which  counteracted  any  supposed  instruction  in  this  charge  to  dis- 
regard the  rules. 

Nor  was  it  error  to  charge  that  it  was  the  duty  of  the  engineer  in 
charge  of  the  locomotive  to  exercise  care  by  keeping  a  lookout  for 
persons  riglitfully  on  the  track.  The  engineer  in  charge  of  the  loco- 
motive has  the  control  of  the  movement  of  the  train,  and  it  was 
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his  duty  to  keep  a  lookout,  and  there  is  no  contention  that  any  other 
employe  used  or  was  in  a  better  position  to  use  greater  care  than 
he  to  do  so.  Under  the  circumstances  we  see  no  harm  that  resulted 
to  defendant  in  tliis  respect.  This  paragraph  of  the  charge  was 
called  for  by  the  evidence  and  there  was  no  error  in  giving  it. 

The  court  gave  a  correct  charge  on  discovered  peril.  But  it  is 
contended  that  the  evidence  raised  no  issue  upon  the  question  of 
discovered  peril  in  time  to  have  stopped  the  train,  and  that  deceased, 
after  reaching  a  place  of  safety,  where  defendant's  employes  might 
rightfully  expect  him  to  remain,  voluntarily  returned  to  the  track 
immediately  in  front  of  the  moving  train,  at  a  time  when  no  human 
agency  could  have  stopped  it. 

The  testimony  shows  that  the  handcar  was  at  a  point  on  the  track 
89  feet  south  of  a  curve  on  a  slight  grade,  the  grade  descending 
south.  The  curve  was  in  a  cut.  The  evidence  tended  to  show  that 
an  engineer  seated  in  his  cab  could  have  seen  the  men  on  the 
handcar  at  a  point  sufficiently  distant  to  have  stgpped  the  train  had 
the  operatives  used  proper  exertion.  There  was  evidence  also  that 
there  was  no  warning  given  by,  or  effort  made  to  stop,  the  train, 
until  just  before  the  train  struck  the  deceased  and  too  late  to  have 
prevented  striking  him,  when  the  hazard  signals  were  given  and 
the  emergency  brakes  applied.  The  time  that  Burnett  remained 
off  the  track  was  so  short  and  the  circumstances  surrounding  tlie 
transaction  were  such  that  it  would  not  affect  the  question  of  dis- 
covered peril.  When  he  leaped  on  the  track  the  handcar  had  not 
been  entirely  removed  from  the  track,  and  one  of  the  section  hands 
was  then  still  working  to  remove  it  and  the  train  crew  evidently 
saw  the  situation,  and  if  their  duty  to  stop  the  train  arose,  that  "duty 
had  arisen  before  Burnett  went  back  on  the  track.  We  think  the 
charge  was  authorized  by  the  evidence. 

The  court  permitted  plaintiff  to  prove  by  witnesses  Looney  and 
Farris,  that  the  engine  pulling  the  train  was  a  freight  engine  and 
that  Beckwith,  the  engineer,  up  to  that  time,  had  been  pulling 
freight  trains.  Defendant  objected  to  this  evidence  on  the  ground 
that  the  same  had  not  been  plead,  and  that  it  was  incompetent, 
irrelevant  and  prejudicial  to  it.  The  proof  showed  that  the  engine 
was  a  freight  engine  and  that  Beckwith  had  occasionally  pulled  a 
passenger  train,  and  that  there  was  practically  no  difference  between 
the  construction  of  a  freight  engine  and  a  passenger  engine.  There 
was  no  evidence  that  any  greater  skill  or  capacity  was  required  to 
operate  one  than  the  other,  or  that  Beckwith  was  lacking  in  capacity 
to  operate  the  one  or  the  other.  We  can  not  see  how  this  evidence 
was  prejudicial  to  the  defendant,  and  its  admission,  if  error,  was 
harmless. 

The  verdict  was  not  excessive. 

Other  errors  to  the  charge  are  assigned.  Numerous  ones  are  as- 
signed to  the  refusal  of  special  charges.  Those  refused  that  have 
merit  were  sufficiently  covered  by  the  main  charge,  and  there  was 
no  error  in  refusing  those  not  so  covered. 

The  evidence  was  sharply  conflicting,   but  there   was  evidence   on 
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all  material  points  to  support  the  verdict.  The  charge  of  the  court 
was  a  fair  and  full  presentation  of  all  the  issues.  The  judgment  is 
affirmed. 

Affirmed, 
Writ  of  error  refused. 


George  E.  Williamson  v.  William  P.  Heath. 

Decided  February  18,  1908. 

Guaranty — Breach — ^limitation. 

One  selling  a  bull  guaranteed  verbally  that  he  was  a  breeder,  and  also 
agreed  to  refund  a  certain  part  of  the  purchase  money  upon  satisfactory  proof 
being  made  that  the  bull  was  impotent.  Held,  the  two  years  statute  of  limi- 
tation applied,  and  the  statute  did  not  begin  to  run  until  such  proof  was  made 
within  a  reasonable  time. 

Appeal  from  the  County  Court  of  Harris  County.  Tried  below 
before  Hon.  A.  E.  Amerman. 

Heath  purchased  from  Williamson  a  bull  for  breeding  purposes, 
paying  therefor  the  sum  of  $350,  on  the  7th  day  of  April,  1903. 
Williamson  guaranteed  that  the  bull  was  a  breeder  and  agreed  to 
refund  the  difference  between  $350  and  the  value  of  the  bull  for 
beef  in  the  event  the  bull  proved  impotent  upon  satisfactory  proof 
of  that  fact  being  made.  The  bull  proved  impotent,  and  Heath  sold 
him 'for  beef,  realizing  the  sum  of  $55.25,  and  on  March  21,  1906, 
filed  this  suit  for  the  sum  of  $294,  the  difference  between  the  pur- 
chase price  and  the  amount  realized,  and  also  for  $500  damages. 
The  defendant  plead  a  general  denial  and  the  two  years  statute  of 
limitation.     The  trial  resulted  in  a  verdict  for  plaintiff  for  $264.75. 

Ira  P.  Jones  and  Bryan  &  McRae,  for  appellant. 

L.  B,  Moody,  for  appellee. 

REESE,  Associate  Justice. — The  contract  of  Williamson  was 
not  alone  a  verbal  guarantee  that  the  bull  was  a  breeder,  but  that 
he  would  refund  the  purchase  money,  less  the  value  of  the  bull  for 
beef,  upon  satisfactory  proof  that  the  bull  was  barren.  Appellee 
had  no  cause  of  action  until  this  satisfactory  proof  was  made,  and 
this  was  not  done  until  within  two  years  of  the  filing  of  the  suit. 
There  was  no  unreasonable  delay  on  appellee's  part.  We  hold  that 
the  two  years  statute  applies.     The  judgment  is  afi^rmed. 

Affirmed, 
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Western  Union  Telegraph  Company  v.  J.  B.  Downs. 

Decided  February  19,  1908. 

1. — Telegram — ^Delay  in  Delivering — Hegligence. 

An  important  telegram  received  at  8:35  a.  m.  was  not  delivered  at  the 
residence  of  the  addressee  until  after  9:20  o'clock  a.  m.,  although  the  residence  of 
the  addressee  was  known  to  be  only  five  blocks  from  the  telegraph  office.  Held, 
negligence. 

2. — Same. 

A  telegraph  operator  was  informed  about  9  o'clock  in  the  morning  that 
the  addressee  of  an  important  message  had  left  town  to  go  to  another  station 
on  the  line  ten  miles  distant;  he  thereupon  telephoned  the  operator  at  said 
station  to  keep  a  lookout  for  the  addressee  and  notify  her  that  he  had  an 
important  message  for  her;  the  telegram  was  addressed  to  Mrs.  J.  B.  Downs; 
about  2  p.  m.  he  was  called  up  over  the  telephone  from  'said  station  by  a  Mrs. 
Ben  Downs  to  whom  he  read  the  telegram;  it  developed  that  this  was  not  the 
party  for  whom  the  telegram  was  intended.  Held,  that  the  operator  was  neg- 
ligent in  presuming  that  he  had  delivered  the  message  to  the  right  party. 

S.^Same. 

Where  the  addressee  of  a  telegram  left  town  about  nine  o'clock  in  the 
morning  to  visit  a  town  ten  miles  distant  and  returned  to  her  residence  about 
one  o'clock,  a  failure  to  deliver  the  message  until  4:15  p.  m.  was  negligence. 

4. — Same— Contributory  Hegligence. 

Tlie  refusal  of  a  lady  to  ride  twenty  five  miles  over  bad  roads,  through 
the  country  at  night  without  a  suitable  attendant  and  thus  avoid  the  conse- 
quences of  delay  in  delivering  a  telegram  is  no  defense  by  a  telegraph  com- 
pany to  an  action  by  her  against  the  company  for  delay  in  delivering  the 
telegram. 

Appeal  from  the  District  Court  of  McLennan  County.  Tried  below 
before  Hon.  Marshall  Surratt. 

Clarlc  &  Bolinger,  S,  P.  Ross  and  N.  L.  Lindsley,  for  appellant. 

J.  T,  Ilalbrooh  and  Taylor  &  Oallagher,  for  appellee. 

RICE,  Associate  Justice. — J.  B.  Downs,  appellee,  plaintiff  in 
the  court  below,  sued  appellant,  defendant  in  the  court  below,  for 
damages  alleged  to  have  been  sustained  by  him  by  reason  of  de- 
fendant's alleged  failure  to  promptly  transmit  from  Tyler,  Texas,  to 
McGregor,  Texas,  the  following  message,  sent  by  Mrs.  R.  L.  Peters 
to  plaintiff's  wife,  to  wit: 

"Tyler,   Texas,   June   21,   1905. 
"Mrs.  J.  B.  Downs, 
McGregor,  Texas. 
"Come  on  first  train.     Your  sister,  Mrs.  Wiggins,  is  dying.     Phone 
Mrs.   Duncan  at  Waco.      (Signed)    Mrs.   R.   L.   Peters,"  and  to   de- 
liver the  same  promptly  to  his  said  wife;  he  alleged  that  said  mes- 
sage  was   delivered   to   defendant's   office   in   Tyler   on   the    21st   day 
of  June,  1905,  at  about  4:30  o'clock  a.  m.,  and  that  defendant  neg- 
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ligently  failed  to  deliver  the  same  to  his  wife  until  about  4:35 
o'clock  p.  m.  on  the  same  day;  that  plaintiffs  wife's  sister  died 
about  10:15  o'clock  a.  m.  on  said  day,  and  that  if  said  telegram 
had  been  promptly  transmitted  and  delivered  to  his  wife,  that  she 
could  and  would  have  taken  the  train  leaving  McGregor  at  4:35 
o'clock  p.  m.  on  said  21st  day  of  June,  and  would  have  arrived 
in  Tyler  at  about  2  o'clock  a.  m.  on  the  22d  in  ample  time  to  have 
seen  her  sister  after  her  death  and  before  her  burial,  which  was 
about  11  o'clock  a.  m.  on  said  day,  and  in  time  to  have  attended 
the  funeral  of  her  said  sister,  which  she  could  and  would  have  done, 
and  on  account  of  said  failure  of  defendant  that  she  was  prevented 
from  seeing  her  said  sister  and  attending  the  funeral. 

Defendant  answered  by  general  denial,  and  specially  pleaded  that 
its  agent  at  Tyler,  when  he  received  said  message,  explained  to  the 
sender  thereof  that  in  all  probability  it  could  not  be  delivered  until 
after  8  o'clock  a.  m.,  since  McGregor  was  a  small  place  and  did  not 
maintain  a  night  office,  but  ihat  he  would  take  the  message  and 
do  the  best  he  could  to  get  it  to  McGregor  as  quickly  as  possible; 
that  no  night  office  for  the  public  dispatch  of  business  is  maintained 
or  was  maintained  by  the  company  at  said  time  at  McGregor,  but 
was  only  open  for  public  business  after  the  hour  of  8  o'clock  a.  m., 
according  to  the  rules  and  regulations  of  defendant,  and  tliat  said 
message  was  promptly  transmitted  to  and  received  at  its  office  in 
McGregor  at  8:25  on  the  morning  of  June  21,  and  was  sent  out 
for  delivery  from  said  office  on  said  morning,  when  it  was  ascertained 
that  Mrs.  J.  B.  Downs,  the  addressee  therein  named,  had  started 
for  Oglesby  in  a  buggy  and  was  not  at  home,  and  there  was  no  one 
at  her  place  of  residence  to  receive  the  same ;  and  thereupon  the 
defendant's  agent  at  McGregor  notified  the  operator  at  Oglesby  to 
keep  a  watchout  for  Mrs.  Downs  and  to  inform  her  that  it  had  a 
very  important  message  for  her,  and  tliereafter  about  2  o'clock  p.  m. 
on  the  same  day  Mrs.  J.  B.  Downs  called  up  defendant's  agent  at 
McGregor  over  the  phone  and  he  then  and  there  read  the  said  mes- 
sage to  her  over  the  phone,  and  that  she,  after  the  reading  of  said 
message,  had  ample  time  to  have  taken  the  train  which  left  McGregor 
at  about  4:38  p.  m.  that  afternoon.  Defendant  further  pleaded  that 
plaintiffs  wife  could,  by  the  use  of  reasonable  or  proper  diligence 
or  care  upon  her  part  have  reached  Waco  by  leaving  McGregor  in 
a  buggy  after  the  Cotton  Belt  trdin  left  there,  and  thereby  have 
reached  Waco  in  time  to  catch  the  outgoing  Cotton  Belt  train  for 
Tyler  the  same  night. 

Plaintiff  replied  to  defendant's  answer  by  a  supplemental  petition, 
embracing  general  and  special  demurrers,  and  also  by  a  trial  amend- 
ment, which  latter  pleading  contains  a  special  answer  to  the  effect 
that  the  defendant's  wife  could  not  have  reached  Waco  by  private 
conveyance  in  time  to  have  caught  the  train  on  the  Cotton  Belt  to 
Tyler  on  the  night  of  June  21,  because  she  did  not  have  time  to 
properly  prepare  for  said  trip.  And  furtlier  alleged  that  the  roads 
were  in  bad  condition,  the  distance  from  Waco  to  McGregor  being  25 
miles,  and  that  if  she  could  have  caught  the  morning  train  of  June 
22,  she  would  have  reached  Tyler  after  the  burial  of  her  sister;  that 
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her  husband  was  away  from  home  at  the  time^  and  that  she  had 
no  male  relative  or  proper  person  to  attend  her  on  such  a  trip  at 
night  through  the  country,  and  that  it  was  improper  and  also  im- 
possible, under  the  circumstances,  for  her  to  have  undertaken  such 
a  trip. 

The  trial  was  had  before  a  jury  resulting  in  a  verdict  in  favor 
of  appellee  against  appellant  for  the  sum  of  $300,  from  which  this 
appeal  is  taken. 

While  exceptions  were  taken  in  the  trial  court  to  the  introduction 
of  certain  evidence,  as  well  as  the  refusal  to  give  certain  charges 
presented  by  appellant,  still  there  is  no  assignment  of  error  thereon, 
except  as  to  the  refusal  of  tlie  court  to  give  a  peremptory  instruc- 
tion to  find  for  appellant.  There  was  a  clear  and  admirable  charge 
given  to  the  jury  by  the  trial  judge  presenting  the  law  applicable 
to  the  case  as  made  by  the  evidence;  and  the  only  two  assignments 
presented  by  this  appeal  are,  first  a  refusal  by  the  court  below  to 
grant  a  new  trial  on  the  ground  that  the  evidence  conclusively 
showed  the  highest  degree  of  care  and  diligence  on  the  part  of  the 
defendant  in  the  transmission  of  said  message;  and  that  the  failure 
to  deliver  said  message  was  due  to  no  negligence  on  the  part  of  the 
defendant;  and,  second,  it  is  contended  by  appellant  that  the  court 
erred  in  refusing  to  give  the  jury  its  special  charge  No.  4,  directing 
the  jury  to  return  a  verdict  for  the  defendant  for  the  reason  that 
the  undisputed  evidence  showed  that  the  defendant  company  exer- 
cised the  degree  of  care  required  by  law  in  the  transmission  and  de- 
livery of  said  telegram. 

These  assignments  raise  practically  the  same  question,  and  may 
be  considered  together.  We  think  the  evidence"  in  this  case  is  sufficient 
to  raise  the  issue  of  negligence  on  the  part  of  appellant  and  its 
employes,  and  to  sustain  the  finding  of  such  negligence;  and  there- 
fore that  the  court  did  not  err  in  refusing  to  give  said  special  charge 
nor  in  declining  to  grant  a  new  trial  on  the  ground  of  the  in- 
sufficiency of  the  evidence  to  support  the  verdict. 

Briefly  stated,  it  is  shown  that  Mrs.  Wiggins  (who  lived  at  Tyler), 
sister  of  plaintiff's  wife,  was  taken  seriously  ill  the  evening  of  the 
20th  of  June,  1905,  and  grew  rapidly  worse  during  the  night;  that 
on  the  morning  of  the  21st,  between  4  and  5  o'clock,  Mrs.  R.  L. 
Peters,  mother  of  plaintiff's  wife  and  also  of  Mrs.  Wiggins,  called 
up  the  telegraph  operator  at  Tyler,  informing  him  that  her  daughter 
was  dying,  and  she  wished  the  above  message,  which  she  then  gave 
to  said  operator,  wired  immediately  to  Mrs.  J.  B.  Downs  at  Mc- 
Gregor, in  order  tliat  she  might  come  on  the  first  train,  which  the 
operator  undertook  to  do,  sending  the  same  to  Dallas,  where  it  was 
transmitted  to  McGregor,  being  received  there  at  8:35  a.  m.  of  said 
day.  It  is  shown  that  at  the  time  of  the  receipt  of  said  message 
at  McGregor,  the  messenger  boy  was  not  in,  and  that  the  message 
was  not  sent  out  from  the  office  until  9  o'clock,  when  the  messenger 
boy  was  dispatched  to  deliver  same  with  several  other  messages  for 
other  parties  in  town.  It  appears  from  the  evidence  that  these  other 
messages  were  delivered  prior  to  the  one  in  question^  and  while  the 
Vol,  XLIX.  CivU— 17. 
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messenger  boy  states  that  he  went  immediately  to  where  Mrs.  Downs 
lived  to  deliver  same,  still  it  is  shown  from  his  evidence  that  he 
delivered  the  other  messages  before  going  to  plaintiff's  residence  and 
that  they  were  delivered  at  9:15.  Upon  the  return  of  the  messenger 
boy  to  the  office  he  reported  to  the  operator  that  Mrs.  Downs  was 
not  at  home  and  that  he  was  informed  by  Mr.  Yates  that  she  had 
gone  to  Oglesby,  a  station  on  the  Cotton  Belt,  ten  miles  west  of 
McGregor;  whereupon  the  operator  phoned  to  Oglesby,  informing  the 
operator  there  that  he  had  an  important  message  for  Mrs.  Downs, 
and  to  keep  a  lookout  for  her  and  get  her  to  the  phone,  guaranteeing 
charges  therefor. 

It  clearly  appears  from  the  evidence  that  Mrs.  Downs  was  at  home 
on  the  morning  of  the  21st,  and  did  not  leave  for  Oglesby  until 
9:20;  that  she  did  not  go  to  Oglesby  at  all  on  that  day,  having 
started,  but  after  getting  out  two  or  three  miles  from  McGregor,  she 
returned  on  account  of  rain,  stopping  with  a  friend  in  the  edge  of 
town  until  about  12 :30,  after  which  she  went  to  her  own  home,  reach- 
ing there  between  12:30  and  1  o'clock,  and  remained  there  the  bal- 
ance of  the  day. 

There  was  a  phone  in  the  telegraph  office  and  also  one  at  the 
home  of  Mrs.  Downs;  and  while  it  is  true  that  it  is  shown  from 
the  evidence  that  the  operator  was  called  up,  as  he  claims,  by  Mrs. 
Downs  from  Oglesby  about  2  o'clock  p.  m.  on  said  day,  the  message 
having  been  read  by  him  to  her,  still  it  clearly  appears  from  all  the 
testimony  in  the  record  that  instead  of  talking  to  the  plaintiff's  wife, 
he  talked  to  a  Mrs.  Ben  Downs,  who  testified  that  as  soon  as  the 
operator  stated  that  he  had  a  message  for  her  from  Tyler  that  she 
told  him  that  she  was  Mrs.  Ben  Downs,  and  hung  up  the  phone. 
About  4:15  on  that  evening  a  Mr.  King,  who  worked  at  the  rail- 
road depot  where  the  telegraph  office  was  located,  but  who  had  no 
connection  with  appellant,  informed  plaintiff's  wife  over  the  phone 
that  there  was  a  message  for  her  at  the  depot  from  Tyler,  upon  which 
charges  were  due,  but  did  not  disclose  to  her  the  contents  of  the 
same;  whereupon  plaintiff's  wife  immediately  hitched  up  her  horse, 
drove  down  and  got  the  message  in  question,  and  at  the  time  of  its 
receipt  the  train  was  leaving  McGregor  for  Waco  on  the  Cotton  Belt. 
The  first  information  she  had  as  to  the  contents  of  said  message  waf 
when  she  read  it  at  the  depot. 

While  the  messenger  boy  testified  that  he  had  a  conversation  that 
morning  with  Mr.  Yates,  the  owner  of  the  house  where  Mrs.  Downs 
was  living,  and  that  said  Yates  informed  him  that  Mrs.  Downs  had 
gone  to  Oglesby,  without  stating  whom  she  intended  to  visit,  still  in 
this  he  was  contradicted  by  Mr.  Yates,  who  testified  that  he  was 
not  in  McGregor  on  said  day.  Plaintiff  lived  in  the  central  portion 
of  the  town  of  McGregor,  within  five  blocks  of  the  telegraph  office. 
While  said  telegram  was  sent  from  Dallas  in  ample  time  to  have 
reached  McGregor  at  8  o'clock  a.  m.  the  same  was  not  received 
there  until  8:35.  This  delay  is  not  explained,  nor  is  there  any  sat- 
isfactory explanation  given  why  an  effort  was  not  made  to  deliver 
the  telegram  to  plaintiff's  wife  earlier  than  9  o'clock.  She  lived 
within  five  blocks  of  the  office  and  was  well  known  in  the  town  of 
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McGregor,  where  she  had  lived  for  five  or  six  years  prior  to  that 
time. 

It  seems  to  us  that  by  reasonable  diligence  on  the  part  of  appellant, 
either  by  sending  a  messenger  boy  direct  to  her  home  before  said 
time,  or  by  calling  her  over  the  phone,  this  message  could  have  been 
delivered  to  her.  But,  even  if  it  be  conceded  that  the  effort  made 
in  the  morning  to  reach  her  showed  reasonable  diligence,  still,  it 
appearing  from  the  evidence  that  she  was  at  home  from  about  1 
o'clock  of  that  day  until  4:15  in  the  afternoon,  and,  during  which 
time  there  was  no  effort  made  to  reach  her  by  phone  or  otherwise, 
shows  there  was  negligence  on  the  part  of  appellant.  It  is  true 
that  appellant's  agent  may  have  concluded  that  the  party  with  whom 
he  talked  at  Oglesby  at  2:30  was  the  plaintiff's  wife;  but  it  seems 
to  us  that  he  was  not  justified  in  this  conclusion,  because  it  was 
the  duty  of  the  operator  to  definitely  ascertain  to  whom  he  was 
talking  before  relaxing  his  diligence  to  deliver  said  message,  and 
we  do  not  think  under  the  circumstances  disclosed  by  the  record 
that  it  is  a  sufficient  excuse  that  he  talked  with  the  wrong  party 
under  the  mistaken  belief  tliat  he  was  talking  to  plaintiff's  wife. 

It  was  shown  that  if  Mrs.  Downs  had  received  the  message  at 
any  time  during  said  day  before  4  o'clock  p.  m.,  she  could  and  would 
have  taken  the  train  leaving  McGregor  for  Waco  at  4:35,  and  have 
reached  Tyler  in  ample  time  to  have  seen  her  sister  before  she  was 
buried,  and  to  have  been  present  at  the  time  of  her  burial.  We 
do  not  think,  under  the  circumstances,  that  it  was  incumbent  upon 
her  to  make  an  effort  to  reach  Waco  by  private  conveyance  at  night, 
as  contended  by  appellant. 

Believing  that  there  was  sufficient  evidence  to  raise  the  issue  of 
negligence,  and  the  jury  having  determined  the  same  against  appel- 
lant, we  do  not  feel  warranted  in  disturbing  their  verdict.  Where 
there  is  any  evidence  raising  an  issue,  it  is  the  duty  of  the  court 
to  submit  the  same  to  the  jury.  (Western  Union  Tel.  Co.  v.  Hen- 
dricks, 68  S.  W.,  720;  id.  v.  Dejarles,  8  Texas  Civ.  App.,  111.)  In 
Thompson  v.  Western  Union  .Tel.  Co.,  10  Texas  Civ.  App.,  121, 
the  court  say:  "Whether  under  all  the  circumstances  the  proper 
diligence  had  been  employed  to  make  delivery  was  an  issue  of  fact 
for  the  jury." 

Believing  that  no  such  error  has  been  committed  by  the  trial 
court  as  would  demand  the  reversal  of  this  case,  and  that  tlie  evi- 
dence is  sufficient  to  sustain  the  verdict,  the  judgment  is  affirmed. 

Affirfned. 

Writ  of  error  refused. 


Prank  Muelleb  et  al.  v.  Walter  Heidemeyer  et  al. 

Decided  February  19,  1908. 

1^ — Appearance — Jurisdiotion — Cross  Action. 

Both  parties  to  a  pending  suit  appeared  by  their  attorneys  in  open  court 
on  appearance  day  of  the  term  and  in  the  presence  of  the  court  and  with  its 
approval  agreed  that  the  case  should  be  set  for  trial  on  a  future  day  of  the 
term;  at  the  time  of  this  agreement  the  defendant  had  filed  an  answer  and 
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cross  bill  praying  for  affirmative  relief,  of  which  fact  plaintifiTs  attorney  was  in- 
formed. Held,  that  the  agreement  in  open  court  to  the  settins  of  the  case 
was  an  appearance  of  the  plaintiffs  as  to  the  cross  action  of  the  defendants 
and  gave  the  court  jurisdiction  of  their  persons  without  the  necessity  of  cita- 
tion, and  power  to  render  judgment  against  them  on  defendant's  cross  action. 

3. — ^Attorney — ^PresnmptioiL  of  Authority. 

If  the  appearance  of  an  attorney  for  a  party  to  a  pending  suit  is  of  a 
nature  which  could  be  authorized  by  his  client,  it  will  be  presumed  in  the 
absence  of  evidence  to  the  contrary  that  such  authority  existed. 

Error  from  the  District  Court  of  Comal  County.  Tried  below 
before  Hon.  L.  W.  Moore. 

H.  B.  Salliway  and  D.  A,  McAsJcill,  for  plaintiffs  in  error. 

F.  J.  Maier,  for  defendants  in  error. 

FISHER,  Chief  Justice. — This  is  a  suit  by  the  plaintiffs  in 
error  in  the  nature  of  a  bill  of  review  to  vacate  and  set  aside  a  judg- 
ment rendered  by  the  District  Court  of  Comal  County,  in  cause  No. 
1420,  styled  Frank  Mueller  et  al.  v.  Walter  Heidemeyer.  It  is 
averred  in  plaintiffs  in  error^s  petition  that  the  judgment  rendered  in 
the  case  referred  to  in  favor  of  Heidemeyer  against  the  plaintiffs  in 
error  is  void,  for  the  reason  that  the  judgment  is  based  upon  a  cross- 
action  of  defendant  in  error  Heidemeyer,  set  up  in  his  answer  filed 
in  that  case,  and.  upon  which  no  citation  was  issued  and  served  upon 
the  plaintiffs  in  error.  On  a  trial  in  the  court  below  without  the 
aid  of  a  jury  judgment  was  rendered  against  the  plaintiffs  in  error 
to  the  effect  that  they  were  not  entitled  to  the  relief  prayed  for,  and 
from  this  judgment  the  writ  of  error  is  prosecuted. 

The  trial  court  filed  conclusions  of  fact,  which  are  substantially 
as  follows:  Original  cause  No.  1420  was  an  action  of  trespass  to 
/try  title,  instituted  in  the  District  Court  of  Comal  County  on  July 
20,  1905,  by  the  plaintiffs  in  error,  Frank  Mueller  and  his  wife, 
Lena  Mueller;  Allen  Hoffman  and  his  wife,  Augusta  Hoffman; 
Louis  Jung  and  his  wife,  Annie  Jung;  Charles  Strateman,  Earnest, 
Willie  and  Hugo  Strateman,  Frank  Jung  for  himself  and  his  two 
minor  children,  Stella  and  Edgar,  and  Walter  and  Bosa  Jung,  against 
defendant  in  error,  Walter  Heidemeyer,  to  recover  lot  124,  in  block 
16,  of  the  city  of  New  Braunfels,  Comal  County. 

On  August  19,  1905,  in  that  cause,  the  defendant  in  error  Heide- 
meyer filed  his  original  answer  and  cross-bill,  all  of  which  was  con- 
tained in  one  instrument  of  writing,  wherein,  after  pleading  not 
guilty  and  a  general  denial,  the  answer  contains  the  following  aver- 
ments : 

"And  further  answering,  defendant  Walter  Heidemeyer  says:  That 
the  property  in  question  was  the  property  of  Lisette  'Heidemeyer, 
now  deceased,  in  fee  simple.  That  said  Lisette  Heidemeyer  sold  and 
conveyed  said  property  to  Walter  Heidemeyer  by  a  general  warranty 
deed,  dated  February  26,  1901,  recorded  in  Comal  County  deed  rec- 
ords in  book  Z,  on  pages  412-413.     Said   deed   is   filed   among  the 

papers  in  this  case  and  all  parties  will  take  notice  thereof.     The 
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plaintiffs  and  other  children  granted  and  conveyed  all  their  right, 
title  and  interest  in  said  property  to  Lisette  Heidemeyer  by  deed 
dated  September  29,  1887,  which  is  recorded  in  Comal  County  deed 
records  in  book  T,  on  pages  209-210,  and  which  is  filed  in  this 
case,  and  all  parties  will  take  notice  thereof. 

"That  Lisette  Heidemeyer  had  eight  children,  five  are  plaintiffs 
and  their  heirs,  and  the  other  three  are  Ernst,  Frederick  and  Walter 
Heidemeyer.  That  in  the  deed  by  Lisette  Heidemeyer  to  Walter 
Heidemeyer  part  of  the  consideration  is  thai,  Walter  Heidemeyer 
shall  pay  the  other  seven  children  each  two  hundred  dollars  to  each 
of  her  said  seven  children  within  twelve  months  after  her  death. 
That  defendant  has  offered  to  pay  this  to  each.  That  Ernest  and 
Fred  accepted  it,  and  that  the  plaintiffs  refused  to  accept  it  and 
defendant  has  paid  their  said  portion  into  court  in  this  case  before 
the  twelve  months  expired,  and  defendant  asks  that  he  be  discharged 
from  further  obligation  «nd  liability,  and  that  his  title  be  quieted 
to  the  property  in  question. 

'^Defendant  Walter  Heidemeyer  further  says  that  Lisette  Heide- 
meyer left  a  will  which  has  been  duly  probated  and  defendant  is 
the  independent  executor  duly  qualified.  That  defendant  as  such 
executor  has  $122.50  out  of  said  estate  which  belongs  to  said  five 
plaintiffs,  and  defendant  has  paid  the  same  into  court  and  asks  that 
he  be  discharged  from  further  liability  therefor.  That  Ale  Hoffman 
and  Auguste  Hoffman  are  indebted  to  said  estate  for  $500  with 
seven  percent  interest  on  a  promissory  note  payable  Lizette  Heide- 
meyer. That  judgment  be  entered  against  them  therefor;  that  one- 
eighth  thereof  belongs  to  each  plaintiff,  and  the  other  three-eighths 
belongs  to  defendant,  he  having  purchased  the  interest  of  Ernest 
and  Fred  Heidemeyer,  and  that  said  claim  be  apportioned  accord- 
ingly. That  there  is  about  $1000  in  the  First  National  Bank  of  New 
Braunfels  which  is  the  proceeds  of  life  insurance  of  said  Lisette 
Heidemeyer.  Out  of  the  same  about  $136  should  be  first  paid  to 
Ernest  Heidemeyer  as  premiums  which  he  advanced,  and  of  the 
remainder  five-eighths  belong  to  plaintiffs  and  the  other  three-eighths 
to  defendant,  he  having  bought  the  interest  of  Fred  and  Ernst. 
Defendant  asks  that  the  same  be  apportioned. 

"There  is  also  some  household  furniture  remaining,  which  can  not 
be  partitioned,  and  in  which  plaintiffs  own  five-eighths.  Defendant 
asks  that  the  same  be  sold  at  public  sale  and  the  proceeds  divided. 
Of  the  five  plaintiffs  mentioned  are  Lena  Mueller,  Auguste  Hoffman, 
Annie  Jung,  the  heirs  of  Marie  Strateman  and  the  heirs  of  Selma 
Jung.  Of  the  Strateman  heirs  there  are  five,  four  of  whom  are 
parties  plaintiff,  and  Emil  Strateman,  who  is  not  a  party  hereto,  but 
who  is  entitled  to  one-fifth  of  the  Strateman  portion.  Of  the  Jung 
heirs  there  are  four,  each  of  whom  is  entitled  to  one-fourth  of  the 
Jung  portion.  Defendant  asks  that  all  the  aforesaid  property  and 
money  be  divided  among  the  parties  according  to  their  respective 
interests.  That  the  personal  property  be  sold  and  the  proceeds  divided. 
That  judgment  be  entered  against  Ale  and  Auguste  Hoffman  for  said 
$500  and  interest,  which  should  be  apportioned,  and  that  said  note 
contains  a  stipulation  for  ten  percent  attorney's  fees,  that  the  same 
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is  being  collected  through  an  attorney,  and  that  defendant  have  judg- 
ment for  said  ten  percent  for  his  attorney.  That  defendant  recover 
from  plaintiffs  all  costs  of  court,  and  that  his  title  be  quieted,  and 
that  the  entire  matter  between  the  parties  be  adjusted,  and  such 
further  relief  as  is  just  and  equitable.'^ 

It  appears  from  the  findings  that  one,  Ernst  Heidemeyer,  also 
appeared  and  adopted  the  answer  of  Walter  Heidemeyer,  and  asked 
for  judgment  for  $136,  as  therein  alleged. 

On  the  11th  day  of  September,  1905,  in  the  original  cause  re- 
ferred to,  the  District  Court  of  Comal  County  in  open  session  ren- 
dered the  following  judgment: 

"Frank  Mueller  et  al. 

vs.  No.  1420. 

Walter  Heidemeyer  et  al. 

"Be  it  remembered  that  on  the  11th  day  of  September,  A.  D. 
1905,  this  cause  came  on  to  be  heard.  The  plaintiffs,  Frank  Mueller 
and  his  wife,  Lena  Mueller,  Alex  Hoffman  and  his  wife,  Auguste 
Hoffman,  Louis  Jung  and  his  wife,  Annie  Jung,  Charles  Strateman, 
Earnest  Strateman,  Willie  Strateman,  Hugo  Strateman  and  Frank 
Jung  all  appeared.  And  the  plaintiffs,  Stella  Jung,  Edgar  Jung, 
Walter  Jung  and  Bosa  Jung,  who  are  minors,  appeared  and  brought 
this  suit  through  their  next  friend,  Frank  Jung,  who  is  their  father, 
Walter  Heidemeyer  appeared  and  Earnest  Heidemeyer  also  volun- 
tarily appeared  in  person  in  this  case. 

"The  plaintiffs  offered  to  tal^e  a  voluntary  nonsuit,  and  the  de- 
fendant Walter  Heidemeyer  resisted  and  opposed  said  nonsuit,  he 
having  asked  for  affirmative  relief.  The  court  finds  that  the  defendant 
is  entitled  to  proceed  with  the  case  on  his  prayer  for  affirmative 
relief,  and  the  court  proceeded  with  the  trial.  A  jury  was  waived 
and  the  questions  of  fact,  as  well  as  of  law,  were  submitted  to  the 
court. 

"On  hearing  the  pleadings,  the  evidence  and  argument  of  counsel, 
the  court  finds  that  the  plaintiffs  have  no  interest  in  the  real 
estate  in  question,  viz.:  Town  lot  No.  124,  in  block  No.  16,  on  the 
corner  of  San  Antonio  and  Academy  Streets,  in  the  city  of  New 
Braunfels,  in  Comal  County,  Texas,  and  that  the  title  of  defendant 
should  be  quieted  to  said  land  as  to  all  the  plaintiffs.  The  court 
further  finds  that  the  defendant  Walter  Heidemeyer  owes  to  the 
plaintiffs  $1,122.50,  of  which  $1,000  is  part  of  the  consideration 
for  aforesaid  property,  which  Walter  Heidemeyer  bought  from  his 
mother,  Lisctte  Heidemeyer,  by  deed  dated  February  26,  1901,  and 
recorded  in  Comal  County  deed  records  in  book  Z,  on  pages  412-413, 
to  which  reference  is  made.  That  the  other  $122.50  is  money  which 
came  into  the  hands  of  defendant  Walter  Heidemeyer  as  executor 
of  the  will  of  Lisette  Heidemeyer,  deceased,  and  which  remained 
after  paying  the  debts  as  directed  by  the  will,  and  that  said  amount 
is  all  tiie  money  which  said  executor  has  from  said  estate.  That 
said  $1,122.50  have  been  paid  into  the  registry  of  the  court  in  this 
case  by  the  defendant,  and  is  now  in  the  hands  of  the  clerk  of  the 
court.      That    one-fifth    of    said    $1,122.50,    or    $224.50,    belongs    to 
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Lena  Mueller,  one-fifth,  or  $224.50,  to  Auguste  Hoffman,  one-fifth, 
or  $224.50,  to  Annie  Jung,  one-fifth,  or  $224.50,  to  Ernst,  Willie, 
Hugo  and  Emil  Strateman,  which  is  the  share  which  would  have 
gone  to  their  deceased  mother,  Marie  Strateman,  each  to  get  one- 
fourth  thereof,  or  $56.12.  That  one-fifth  of  $1,122.50,  or  $224.50, 
belongs  to  the  minors,  Stella,  Edgar,  Walter  and  Bosa  Jung,  chil- 
dren of  Selma  Jung,  each  to  have  one-fdurth  thereof,  or  $56.12,  and 
that  the  clerk  of  this  court  should  hold  the  same  for  each  of  said 
minors  until  he  is  21  years  of  age  or  has  a  proper  guardian  of 
his  estate.  The  court  further  finds  that  there  is  in  the  First  National 
Bank  of  New  Braunfels  $1,000,  which  is  the  proceeds  of  an  insur- 
ance certificate  in  the  "New  Braunfelser  Gegenseitiger  Unter- 
stuetzungs  Verein/*  That  $136  thereof  belongs  to  Earnest  Heide- 
meyer. That  of  the  remaining  $864,  one-eighth,  or  $108,  belongs 
to  Lena  Mueller,  $108  to  Auguste  Hoffman,  $108  to  Anna  Jung, 
$108  to  the  aforesaid  Ernst,  Hugo,  Willie  and  Emil  Strateman  in 
equal  portions  of  $27  each,  and  $108  to  the  said  minors,  Stella, 
Edgar,  Walter  and  Bosa  Jung,  in  equal  proportions  of  $27  each, 
and  three-eighths  of  said  $864,  or  $324,  belongs  to  Walter  Heide- 
meyer. That  said  clerk,  Fred  Tausch,  is  hereby  appointed  receiver, 
and  he  shall  draw  said  money  from  the  bank  and  receipt  for  the 
same,  and  shall  distribute  it  to  said  parties  as  herein  stated,  and 
the  clerk  of  the  court  shall  hold  the  part  belonging  to  said  Stella, 
Walter,  Edgar  and  Bosa  Jung,  and  hold  the  part  belongirig  to  each 
until  he  is  21  years  old,  or  has  a  proper  guardian  of  his  estate, 
said  clerk  shall  receive  $10  as  receiver,  to  be  taxed  as  part  of  the 
costs. 

"The  court  further  finds  that  the  household  furniture,  which  is 
incapable  of  partition  and  division,  and  that  the  same  should  be 
sold  as  under  execution  by  the  sheriff  of  Comal  County,  and  that 
the  proceeds  be  paid  to  the  clerk  to  be  divided  as  follows:  One-eighth 
to  each  of  the  following  persons,  viz.:  Lena  Mueller,  Augusta  Hoff- 
man, Annie  Jung,  Ernst  Heidemeyer,  Fred  Heidemeyer,  Walter 
Heidemeyer,  also  one-eighth  to  the  aforesaid  four  Strateman  heirs, 
share  and  share  alike,  and  one-eighth  to  the  aforesaid  four  Jung 
heirs,  share  and  share  alike,  to  be  held  by  the  clerk  as  their  funds. 
The  court  further  finds  that  Alex  Hoffman  and  Auguste  Hoffman 
are  indebted  on  a  promissory  note  for  $500  principal,  $50  interest 
and  $55  attorney's  fees,  making  a  total  of  $605.  That  of  said  prin- 
cipal and  interest,  which  is  $550,  one-eighth,  or  $68.75,  goes  to 
each  of  the  following,  viz.:  Lena  Mueller,  Auguste  Hoffman,  Annie 
Jung,  the  four  aforesaid  Strateman  heirs,  share  and  share  alike,  the 
four  minor  Jung  heirs,  share  and  share  alike,  all  said  money  to  be 
collected  by  the  clerk  as  receiver,  which  he  is  to  distribute  according 
to  this  decree,  and  the  minors'  part  held  by  him  as  their  other 
funds,  and  three-eighths  with  the  attorney's  fee,  or  $261.25  to  Walter 
Heidemeyer,  said  clerk  to  hold  the  part  of  said  Hoffman,  and  issue 
execution  for  the  remainder  due  from  them. 

'T!t  is  therefore  considered,  ordered  and  adjudged  by  thd  court 
that  the  title  of  the  defendant  Walter  Heidemeyer  be  and  the  same 
is  quieted  to   all  the  land  and  real  estate   hereinafter   described  as 
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to  all  the  aforesaid  parties  to  this  6uit>  and  that  any  and  all  claims^ 
right,  title  and  interest  wliich  any  of  the  plaintiffs  may  have,  be 
and  the  same  is  cancelled.  That  the  $1,122.50  which  defendant 
paid  into  court  be  divided  among  the  parties  hereto  as  hereinbefore 
stated,  and  the  clerk  pay  the  same  to  said  parties  in  the  ailiiount 
stated.  That  the  $1,000  in  the  First  National  Bank  of  New  Braunfels 
be  divided  among  the  parties  as  hereinbefore  stated,  and  the  clerk 
is  authorized  to  collect  from  the  bank  their  respective  shares  and 
distribute  the  same  as  aforesaid.  That  the  household  furniture  of 
Lisette  Heidemeyer,  deceased,  be  sold  as  under  execution  by  the 
sheriff  and  the  proceeds  collected  by  the  clerk  and  divided  as  here- 
inbefore stated.  That  the  parties  herein  do  have  and  recover  of  and 
from  the  plaintiffs,  Alex  Hoffman  and  Auguste  Hoffman,  Six  Hun- 
dred and  Fifty  Dollars,  which  shall  draw  seven  percent  per  annum 
interest  from  the  date  of  this  judgment,  and  that  the  parties  take 
the  shares  thereof  as  hereinbefore  stated.  That  the  defendant  Walter 
Heidemeyer  be  and  is  discharged  from  any  and  all  obligations  and 
liabilities  to  the  parties  to  this  suit,  and  that  Frank  Mueller  and 
wife,  Alex  Hoffman  and  wife,  Louis  Jung  and  wife,  pay  all  costs 
of  court;  that  execution,  order  of  sale,  and  other  process  issue  to 
enforce  this  judgment.'* 

On  the  same  day  (11th  September,  1905),  the  plaintiffs  in  error 
filed  a  written  motion  for  new  trial,  setting  up  several  grounds 
therefor,  which  motion  was  on  that  day  overruled  by  the  trial  court, 
from  which  ruling  the  plaintiffs  in  error  gave  notice  of  appeal  to 
the  Court  of  Civil  Appeals  for  the  Third  Supreme  Judicial  district 
of  Texas,  and  an  order  was  then  entered,  allowing  the  plaintiffs  in 
error  twenty  days  time  after  adjournment  of  court  to  file  their  bills 
of  exception  and  statement  of  facts. 

As  pleaded  in  the  answer  and  cross-bill  of  the  defendant  in  error, 
there  is  set  out  in  the  findings  of  fact  of  the  trial  court  the  follow- 
ing instruments:  The  last  will  and  testament  of  Lisette  Heidemeyer, 
wherein  the  defendant  in  error,  Walter  Heidemeyer,  is  made  sole 
executor;  and  a  deed  from  the  plaintiffs  in  error,  conveying  to  their 
mother,  Mrs.  Lisette  Heidemeyer,  for  considerations  therein  stated, 
all  of  their  right,  title  and  interest  in  and  to  the  estate  of  their 
late  father,  Frederick  Heidemeyer,  deceased,  which  embraces  lot 
124  in  block  16,  which  is  the  property  sued  for  by  plaintiffs  in  error 
in  their  original  petition.  Then  is  set  out  a  deed  of  conveyance 
from  Mrs.  Lisette  Heidemeyer,  widow  of  Frederick  Heidemeyer,  of 
the  above  property  to  the  defendant  in  error  Walter  Heidemeyer, 
for  and  in  consideration  of  the  sum  of  $100  payable  annually  to  his 
mother,  Mrs.  Lisette  Heidemeyer,  and  the  further  consideration  of 
certain  sums  to  be  paid  certain  of  her  named  children,  plaintiffs  in 
the  original  suit.  These  instruments  as  set  out  in  the  findings  of 
fact  are  referred  to  and  made  a  part  of  the  findings  of  this  court. 

The  court  further  finds:  "That  tlie  term  of  the  court  at  which 
the  judgment  in  question  was  rendered  and  entered  commenced  on 
September  4,  1905,  and  defendants  in  suit  No.  1420  did  not  file  any 
amended  pleadings,  but  only  filed  one  answer  and  cross-bill,  which 
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they  filed  on  August  19,  1905,  seventeen  days  before  the  court  con- 
vened. 

"That  on  September  5,  1905,  while  the  said  answer  and  cross-bill 
was  on  file,  the  attorney,  H.  B.  Salliway,  for  plaintiffs,  appeared 
in  open  court  and  had  in  bis  possession  the  papers  of  the  case,  in- 
cluding said  answer  and  cross-bill,  before  him,  and  plaintiffs'  attor- 
ney's attention  was  specially  called  thereto.  That  on  said  September 
5,  1905,  while  said  answer  and  cross-bill  was  on  file,  and  in  the 
possession  of  the  plaintiffs'  attorney,  the  plaintiff  and  defendant  in 
said  cause,  through  their  attorneys,  both  appeared  in  open  court 
and  made  an  agreement  to  set  the  case  for  trial  for  September  11, 
1905^  which  agreement  waa  communicated  to  the  court  and  the  court 
approved  the  same  and  set  said  case  for  trial  for  September  11, 
1905.  The  case  in  cause  No.  1420  was  set  for  trial  at  nine  o'clock 
in  the  morning  of  September  11,  1905.  When  the  case  was  called 
for  trial  that  morning,  most  of  the  plaintiffs  in  tliat  case,  who  are 
the  plaintiffs  in  the  case  at  bar,  were  present  in  open  court  and 
their  attorneys  were  not  present.  And  the  trial  judge  informed  all 
the  plaintiffs  who  were  present,  and  explained  to  them  that  their 
case  is  called  and  that  the  trial  will .  proceed,  and  informed  them 
that  their  counsel  was  not  present,  and  that  he  would  proceed  with 
the  case.  There  was  another  attorney,  H.  6.  Ileune,  a  member  of 
the  New  Braunfels  bar,  present  and  whom  the  plaintiffs  could  have 
procured  to  represent  them  in  said  trial  if  they  had  desired  couDsel 
to  represent  them;  plaintiff,  however,  did  not  procure  other  counsel. 

"That  after  the  judgment  was  rendered  and  entered,  and  before 
the  present  suit  to  set  it  aside  was  filed,  the  plaintiffs,  Alex  Hoff- 
man and  his  wife,  performed  said  judgment  by  paying  the  money 
said  judgment  required,  and  the  plaintiff  Strateman  collected  from 
the  receiver  appointed  in  said  judgment  the  money  which  said  judg- 
ment decreed  to  him.  That  the  judgment  in  question  decreed  that 
certain  personal  property  should  be  sold  by  the  sheriff;  that  the 
sheriff  duly  levied  on  the  same  and  sold  the  same  and  gave  all  the 
plaintiffs  actual  notice  of  the  time  and  the  place  of  sale,  and  plain- 
tiffs knew  that  the  sale  would  be  made  under  said  judgment;  the 
sheriff  sold  said  property,  collected  the  purchase  money  from  the 
purchaser  and  made  to  the  purchaser  a  bill  of  sale  in  due  form.  The 
plaintiffs  did  not  object  or  protest  against  said  proceedings,  and 
did  not  file  this  suit  to  vacate  said  judgment  until  long  after  said 
sale  was  made  and  the  money  paid. 

"There  was  no  citation  issued  on  defendant's  cross-action  in  cause 
No.  1420  and  no  service  of  citation  on  plaintiffs;  there  was  no 
answer  filed  by  plaintiffs  to  defendant's  cross-action.  Plaintiffs' 
counsel  were  not  in  court  when  the  trial  took  place. 

"The  plaintiffs  never  at  any  time  authorized  Walter  Heidemeyer 
to  bring  suit  for  them  upon  a  promissory  note,  or  anything  else,  and 
that  his  act  of  bringing  suit  upon  a  promissory  note  due  the  estate 
of  Lisette  Heidemeyer  was  not  authorized  by  them.  Mr.  H.  B. 
Salliway,  one  of  the  attorneys  for  the  plaintiffs  in  suit  No.  1420, 
was  in  New  Braunfels  in  attendance  on  the  District  Court  on  tlie 
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6th  day  of  September,  1905,  and  he  spoke  to  Mr.  Maier,  defendant's 
attorney,  and  asked  him  if  an  answer  had  been  filed.  Mr.  Maier 
stated  that  it  had  and  gave  to  him  the  papers  in  the  case,  including 
the  answer  and  cross-bill.  Mr.  Salliway  did  not  read  said  answer 
and  cross-bill,  and  did  not  know  its  contents  until  he  was  informed 
by  telephone  by  Mr.  Maier  on  the  11th  day  of  September,  1905, 
the  day  on  which  the  case  was  tried,  and  before  the  case  was  called 
for  trial,  in  which  telephone  conversation  he  requested  Mr.  Maier 
to  allow  him  to  take  a  nonsuit." 

Upon  these  findings  the  trial  court  concluded  that  the  plaintiffs 
in  error  were  not  entitled  to  have  the  judgment  in  cause  No.  1420 
set  aside  and  vacated. 

It  is  well  to  state  that  these  findings  of  fact  are  not  excepted 
to,  nor  is  any  objection  made  thereto  in  plaintiffs'  assignments  of 
errors.  It  is  contended  by  the  plaintiffs  in  error  that  under  the 
authority  of  Harris  v.  Schlinke,  95  Texas,  88,  the  judgment  ren- 
dered by  the  trial  court  against  them  in  cause  No.  1420  is  void 
for  the  reason'  that  no  citation  was  issued  and  served  upon  them 
embracing  the  defendant's  cause  of  action  as  set  out  in  his  cross-bill. 
The  case  referred  to  is  not  applicable  to  the  facts  of  this  case.  Of 
course,  the  court  in  that  case  did  not  hold  that  a  party  by  appear- 
ance could  not  waive  the  issuance  and  service  of  citation,  and  it  was 
not  the  intention  to  overrule  the  principle  well  recognized  by  all 
of  the  decisions  that  bear  upon  the  question,  that  a  party  may  by 
voluntary  appearance  become  bound  by  the  judgment  rendered  in  a 
case  in  which  he  is  made  a  party  by  the  pleadings.  Here  it  is  well 
to  notice  the  fact  that  the  motion  for  new  trial  filed  by  the  plain- 
tiffs in  error  in  cause  No.  1420  did  not  allege  as  one  of  the  grounds 
why  the  judgment  should  be  set  aside  that  the  plaintiffs'  attorneys 
who  represented  them  in  that  case  and  made  the  agreement  to  post- 
pone and  set  the  case  for  trial  on  September  11,  were  not  authorized 
to  appear  for  'them  for  that  purpose.  Nor  did  it  allege  as  one  of 
the  grounds  of  complaint  against  the  judgment  that  they  were  not 
served  with  citation;  and  in  this  connection  it  is  proper  to  say  that 
in  none  of  the  plaintiffs'  assignments  of  errors  is  it  contended  that 
their  attorneys  were  not  authorized  to  represent  them  in  making  the 
agreement  to  postpone  the  trial  of  the  original  case  to  September 
11,  and  agreeing  tliat  it  should  be  tried  on  that  day;  nor  is  it  con- 
tended that  such  attorneys  were  not  authorized  to  appear  for  them 
in  the  whole  case  as  made  by  the  pleadings  of  both  parties.  There  is 
no  presumption  against  the  authority  of  the  attorneys,  and  if  their 
appearance  was  of  a  nature  which  could  be  authorized  by  their 
clients,  it  would  be  presumed,  in  the  absence  of  evidence  to  the 
contrary,  that  such  authority  existed. 

It  is  made  to  appear  from  the  findings  of  fact  that  both  parties 
by  their  attorneys  on  the  6th  of  September  appeared  in  open  court, 
and  in  the  presence  of  the  court  and  with  his  approval,  agreed  that 
the  case  should  be  set  for  trial  on  September  11,  and  that  on  that 
day  tlie  case  was  tried  with  a  number  of  the  plaintiffs  actually 
present,   whose   attention  was   called   by  the   court  to  the   fact  that 
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the  case  would  be  tried,  and  tliey  at  the  time  interposed  no  objec- 
tion thereto.  The  finding  is  to  the  effect  that  when  tliis  agreement 
was  entered  into  the  plaintiffs'  attorney  had  in  his  possession  tlie 
answer  which  embraced  the  cross-action,  and  that  his  attention  had 
been  previously  called  to  the  fact  that  that  paper  was  the  answer 
and  cross-bill  filed  by  the  defendants.  When  he  appeared  and 
agreed  to  set  the  case  for  trial,  it  was  not  limited  merely  for  the 
purpose  of  postponing  the  trial  on  the  cause  of  action  asserted  in 
the  plaintiffs'  original  petition  and  the  defensive  matters  embraced 
in  the  defendant's  answer,  but  it  was  an  agreement  to  postpone  and 
set  for  trial  on  September  11  the  entire  case  as  made  by  the  plead- 
ings then  filed,  which  embraced,  as  before  said,  not  only  the  defen- 
sive matter  asserted  by  the  defendant  in  error,  but  all  that  is  set 
out  and  stated  in  what  is  termed  his  cross-action.  At  the  time  of 
this  appearance  there  was  no  agreement  limiting  its  effect;  and  it 
must  be  held,  since  the  case  of  York  v.  State,  73  Texas,  654,  that 
all  appearances,  unless  limited,  will  be  held  to  be  general  appear- 
ances, and  it  is  universally  held  that  a  general  appearance  is  a 
waiver  of  process,  and  confers  upon  the  court  where  the  case  is  pend- 
ing jurisdiction  over  the  person  so  appearing.  2  Ency.  Plead.  & 
Prac,  638,  639.  And  on  page  633  of  the  same  volume  it  is  said 
that  procuring  a  continuance  by  a  motion  or  a  continuance  by 
agreement  is  tantamount  to  a  general  appearance. 

In  DeWalt  v.  Snow,  25  Texas,  321,  it  is  said  that  where  an  amend- 
ment setting  up  a  new  cause  of  action  is  filed,  the  record  must 
disclose  the  fact  that  the  party  to  be  affected  by  the  amendment 
appeared,  either  in  person  or  by  attorney.  And  it  was  held  in  that 
case  that  an  appearance  to  stay  the  order  of  sale  and  execution  placed 
the  party  in  court. 

In  the  case  of  Texas  &  P.  Ey.  Co.  et  al.  v.  McCarty,  29  Texas 
Civ.  App.,  617,  the  question  was  raised  by  one  of  the  defendants 
against  whom  judgment  had  been  obtained  in  the  court  below,  that 
the  judgment  was  void  for  the  want  of  proper  service,  that  defendant 
did  not  file  any  pleadings  in  the  case,  nor  was  he  represented  at 
the  trial;  but  as  said  by  the  court:  "The  defendants  negotiated 
for  and  obtained  a  postponement  on  the  ground  that  they  could  not 
get  ready  for  trial  at  the  term.  They  stated  to  counsel  for  plaintiff 
at  the  time  that  they  did  not  want  to  represent  the  St.  Louis  &  San 
Francisco  Ifailway  Co.,  which  was  the  defendant  complaining,  but 
would  either  represent  it  themselves,  or  have  someone  else  to  do 
so  at  the  next  term.  The  postponement  was  evidently  thus  secured 
in  behalf  of  both  defendants.  An  appearance  is  said  to  be  strictly 
voluntary  when  without  service  of  process  the  defendant  in  some 
manner  indicates  his  intention  to  submit  his  person  and  case  to 
the  jurisdiction  of  the  court.  (York  v.  State,  73  Texas,  655.)  And 
we  think  the  facts  above  shown  must  be  held  to  constitute  a  waiver 
of  any  defects  in  service  and  an  appearance  in  the  case  by  attorney. 
(Auspach  V.  Ferguson,  32  N".  W.,  249;  Cook  v.  American  Exch. 
Bank,  39  S.  E.,  746.)  Kot  having  or  presented  any  pleadings,  there 
was  no  error  in  rendering  judgment  against  it  by  nil  dicit  or  default 
with  a  writ  of  inquiry." 
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In  Cook  V.  American  Exch.  Bank^  39  S.  E.,  746,  the  agreement 
was  as  follows:  "It  is  hereby  stipulated  that  the  defendants*  time 
is  extended  to  and  including  May  31,  1900,  to  take  any  action  that 
they  or  either  of  them  might  have  taken  in  the  above  entitled  cause 
on  or  prior  to  May  5,  1900."  This  agreement,  it  appears,  was  filed, 
and  the  question  arose  as  to  whether  it  constituted  an  appearance. 
It  was  held  that  it  had  that  effect. 

In  Bazzo  v.  Wallace,  16  Neb.,  290,  20  N.  W.,  316,  a  stipulation 
agreed  to  and  filed  by  the  parties  that  the  cause  of  action  should 
be  continued  to  February  20,  1884,  was  held  to  be  a  general  ap- 
pearance. 

In  Auspach  v.  Ferguson,  32  N.  W.,  249,  the  following  agreement 
by  the  parties  was  entered  of  record:  "January  9,  1886.  By  agree- 
ment of  the  parties  this  cause  is  continued  until  January  14,  1886, 
at  ten  o'clock  in  the  forenoon.*'  This  was  held  to  be  a  general 
appearance  and  was  sufficient  to  confer  jurisdiction. 

In  St.  Louis,  Iron  Mountain  &  Southern  Ry.  Co.  v.  Barnes,  35 
Ark.,  97,  the  record  of  the  Justice's  Court  contained  ah  entry  that 
the  defendant  by  E.  A.  Warren,  attorney,  asked  that  tlie  cause  be 
continued  until  the  11th  day  of  September,  1876.  This  appearance 
was  held  to  be  a  substantive  act  dispensing  with  service  of  process. 
This  case  refers  to  other  cases  from  the  same  State  to  like  effect. 

In  Baisley  v.  Baisley,  113  Mo.,  551,  it  was  held  that  an  agreement 
of  plaintiff  and  defendant  to  continue  to  the  next  term  of  court, 
operated  as  a  general  appearance  by  the  defendant  in  the  case; 
citing  other  Missouri  cases  to  same  effect. 

In  the  case  of  Orear  v.  Clough,  52  Mo.,  56,  the  defendant  ap- 
peared and  had  the  case  put  at  the  foot  of  the  docket.  This  was 
held  to  give  the  court  jurisdiction  to  render  a  personal  judgment 
against  him  without  service  of  citation. 

In  Sargent  v.  Flaid,  90  Ind.,  501,  it  is  held  that  procuring  a 
continuance  of  the  case  operated  as  an  appearance. 

The  facts  in  the  case  before  us  are  more  satisfactory  than  those 
stated  in  the  cases  cited  as  indicating  a  purpose  upon  the  part  of 
the  parties  complaining  to  appear  and  submit  their  persons  to  the 
jurisdiction  of  the  court.  It  is  more  than  a  general  agreement  to 
postpone — it  was  in  addition  a  specific  agreement  to  try  the  case 
on  September  11.  The  court  upon  this  subject  found  "that  on  said 
September  5,  1905,  while  said  answer  and  cross-bill  was  on  file 
and  in  possession  of  plaintiffs*  attorney,  the  plaintiff  and  defendant 
in  said  cause,  through  their  attorneys,  both  appeared  in  open  court 
and  made  an  agreement  to  set  the  case  for  trial  for  September  11, 
1905,  which  agreement  was  communicated  to  the  court  and  the 
court  approved  the  same  and  set  said  cause  for  trial  for  September 
11,  1905.'*  Of  course,  it  will  be  understood  that  it  is  not  contended 
tliat  the  trial  court  could  not,  when  this  time  was  readied  again, 
upon  a  proper  motion  or  request,  continue  or  postpone  the  case  for 
good  reason  stated;  but  the  appearance  so  made,  for  the  definite 
purpose  of  trying  on  that  day,  is  an  affirmative  act,  susceptible  of 
no  other  construction  than  that  the  intention  was  to  submit  to  the 
jurisdiction  of  the  court. 
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We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 

opinion  on  beheabing. 

A  re-examination  of  the  questions  raised  upon  this  appeal  con- 
vinces us  that  we  were  correct  in  the  conclusion  originally  reached 
in  disposing  of  this  case.  The  appellants  in  their  action  to  set  aside 
tlie  judgment  treated  it  as  void  on  the  ground  that  they  were  not 
served  with  citation  upon  the  cross-action,  and  that  they  had  no 
notice  of  the  pendency  of  the  same.  We  have,  as  we  believe,  cor- 
rectly held  that  the  judgment  was  not  void,  and  that  the  appearance 
of  the  appellants,  as  stated  in  the  original  opinion,  gave  the  court 
jurisdiction  to  render  the  judgment.  Of  course,  it  will  not  be 
asserted  that  this  proceeding  can  operate  as  an  appeal  from  that 
judgment,  but  it  must  be  considered  only  in  the  nature  of  a  bill 
of  review  to  set  aside  the  judgment  on  the  groimds  and  for  the 
reasons  set  out  in  the  bill.  If  the  court  committed  any  error  in 
rendering  that  judgment  that  would  make  it  merely  voidable,  the 
appellants  are  in  no  position  to  have  it  set  aside,  for  no  facts  are 
pleaded  showing  that  the  judgment  is  voidable,  nor  is  it  asserted  in 
the  petition  for  bill  of  review  that  the  appellants  have  a  meritorious 
defense  to  the  cause  of  action  asserted  by  appellee  Walter  Heidemeyer 
in  his  cross-action.  Kern  Barber  Supply  Co.  v.  Freeze,  96  Texas, 
513;  Barrett  v.  McKinney,  15  Texas  Crt.  Bep.,  261;  Moore  v.  Perry,  35 
S.  W.,  838. 

Motion  for  rehearing  overruled. 

Writ  of  error  refused. 


El  Paso  &  Southwestern  Eaileoad  Company  v.  H.  C.  Polk. 

Decided  February  19,  1908. 

1. — ^Railroad  CroBslng — ColIisloxL — Negligence. 

Railroad  employees,  having  the  right  of  way  over  the  crossing  of  another 
railroad,  have  the  right  to  presume  that  the  employees  of  the  other  road  will 
observe,  not  only  the  rules  of  the  company  but  the  dictates  of  common  sense 
and  a  just  recognition  of  the  rights  of  others,  and  not  recklessly  cause  a 
collision,  and  hence  the  employees  of  the  road  having  the  right  of  way  cannot 
be  charged  with  contributory  negligence  iiwrelying  upon  such  presumption.  Evi- 
dence considered,  and  held  to  show  negligence  on  the  part  of  the  defendant  com- 
pany. 

8. — ^Personal  Injuries — ^Paln — ^Declarations — Kes  Gestae — ^Eyidence. 

In  a  suit  for  damages  for  personal  injuries  declarations  of  the  injured 
party  made  to  a  medical  expert  for  the  purpose  of  qualifying  him  to  testify 
in  the  case,  are  not  admissible  in  evidence.  But  declarations  made  during 
the  course  of  treatment  and  while  the  patient  is  still  suffering  are  admissible 
as  res  gestae,  and  the  length  of  time  which  may  have  elapsed  between  the 
injury  and  the  declaration,  is  immaterial. 

8. — Charges — Conflict — ^Assignment  of  Error. 

In  ft  suit  for  personal  injuries,  contributory  negligence  being  the  issue, 
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a  conflict  in  the  charges  of  the  court,  by  one  of  which  it  was  assumed  that 
the  plaintiff  saw  the  approaching  engine  and  by  the  other  it  was  left  to  be 
found  as  a  fact  by  the  jury,  was  not  such  error  as  could  be  taken  advantage 
of  on  appeal  without  an  assignment  of  error  based  thereon. 

Appeal  from  the  District  Court  of  El  Paso  County.     Tried  below 
before  Hon.  J.  M.  Goggin. 

Patterson,  Buckler  £  Woodson,  for  appellant. — The  testimony  of 
the  pliysician  was  improperly  admitted,  because  it  was  a  statement 
of  a  self-serving  declaration  of  the  plaintiff. 

The  admission  of  such  testimony  was  erroneous,  as  the  evidence 
shows  that  the  complaints  of  plaintiff,  about  which  the  witness  was 
permitted  to  testify,  were  not  spontaneous  but  were  voluntary,  and 
made  on  an  occasion  prepared  by  plaintiff  after  his  suit  had  been 
set  for  trial. 

The  testimony  was  improperly  admitted  because  the  complaints  of 
plaintiff  were  made  to  the  witness  long  after  plaintiff  was  injured, 
and  several  months  after  -he  had  ceased  to  be  under  the  care  of  a 
physician. 

The  testimony  was  but  a  repetition  of  a  voluntary  statement  made 
by  the  plaintiff  to  his  witness  after- plaintiff's  suit  had  been  instituted. 

The  testimony  of  the  witness  was  hearsay,  and  no  part  of  the  res 
gestae.  Bailway  v.  Wheeler,  41  S.  TV.,  518;  Missouri,  K.  &  T.  By. 
V.  Johnson,  95  Texas,  409;  Arlington  v.  Texas  &  P.  By.,  70  S.  W., 
651;  Grand  Bapids  &  I.  By.  v.  Huntley,  38  Mich.,  548;  Abbott  v. 
Heath,  54  K  W.,  574;  McKormick  v.  West  Bay  City,  68  K  W., 
148;  Comstock  v.  Georgetown,  100  K  W.,  791. 

The  third  paragraph  of  the  court's  supplemental  charge  is  in 
conflict  with  the  seventh  paragraph  of  the  main  charge,  and  there- 
fore misleading  and  confusing.  The  seventh  paragraph  of  the  main 
charge  tells  the  jury  that  plaintiff  saw  the  approach  of  defendant's 
engine,  .while  the  third  paragraph  of  the  supplemental  charge  leaves 
for  the  jury  to  determine  whether  or  not  plaintiff  saw  the  approach 
of  said  engine.  As  being  fundamental  error:  Wilson  v.  Johnson, 
94  Texas,  272;  TJpshur  v.   Lewright,   17  Texas   Ct.   Bep.,  93. 

Misleading  and  conflicting  charges  reversible  error:  Emerson  v. 
Mills,  83  Texas,  388;  Gulf,  C.  &  S.  F.  By.  v.  Greenlee,  62  Texas, 
349;  San  Antonio  &  A.  P.  By.  v.  Bobinson,  73  Texas,  284;  William- 
son V.  Smith,  79  S.  W.,  51;  Eddy  v.  Bosley,  31  Texas  Civ.  App.,  116. 

The  error  presumed  to  have  been  injurious:  Emerson  v.  Mills, 
83  Texas,  388;  Bailway  v.  Greenlee,  62  Texas,  349. 

Patterson  &  Wallace,  for  appellee. — The  testimony  of  Dr.  Miller 
was  competent.  Missouri,  K.  &  T.  By.  Co.  v.  Sanders,  12  Texas 
Civ.  App.,  5;  Xewman  v.  Dodson,  61  Texas,  95;  City  of  Bonham 
v.  Crider,  27  S.  W.,  419;  Bogers  v.  Grain,  30  Texas,  284;  Gulf, 
C.  &  S.  E.  By.  Co.  V.  Brown,  16  Texas  Civ.  App.,  93. 

FLY,  Associate  Justice. — This  is  a  suit  instituted  by  appellee 
to  recover  damages  arising  from  personal  injuries  alleged  to  have 
been  inflicted  through  the  negligence   of  appellant.     The  cause  was 
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tried  by  jury  and  resulted  in  a  verdict  and  judgment  for  appellee 
for  $4,000,  of  which  amount  $2,000  were  remitted  'by  appellee.  - 

The  injuries  were  inflicted  through  the  negligence  of  appellant 
in  running  a  locomotive  into  a  car  upon  which  appellee  was  riding, 
at  a  crossing  between  the  railroad  of  appellant  and  the  railroad  of 
the  Texas  &  Pacific  Eailway  Company.  The  collision  did  not  occur 
through  the  contributory  negligence  of  appellee.  No  signals  were 
given  by  appellant  of  the  approach  of  its  engine,  and  it  ran  into 
the  cars  of  the  Texas  &  Pacific  Eailway  Company  that  were  being 
pushed  across  the  track,  after  it  had  stopped  and  the  customary 
blasts  of  the  whistle  had  been  given.  No  attention  was  paid  by 
the  employes  of  appellant  to  the  crossing,  although  they  were  close 
enough  to  have  heard  the  signals.  They  knew  the  crossing  was 
used  day  and  night  by  the  Galveston,  Harrisburg  &  San  Ajotonio 
Eailway  Company,  but  never  whistled  nor  stopped  before  passing 
the  crossing.  The  employes  could,  on  the  night  of  the  collision,  see 
four  or  five  car  lengths  and  could  have  stopped  in  two  car  lengths. 
Three  lights  were  on  the  top  of  the  car  that  was  struck.  No  effort 
was  made  by  the  employes  of  appellant  to  lessen  the  speed  of  the 
locomotive  at  or  near  the  crossing. 

It  is  not  contended  by  appellant  that  any  precautions  were  taken 
by  it  te  prevent  the  collision,  the  position,  seemingly,  being  that  the 
employes  of  the  train,  on  which  appellee  was  riding,  saw  its  locomo- 
tive at  a  distance  of  fifteen  car  lengths  coming  towards  the  cross- 
ing and  should  have  anticipated  that  it  would  give  no  signals,  and 
would  run  into  the  train  on  the  crossing.  Appellee  was  justified  in 
acting  on  the  theory  that  the  employes  of  appellant  would  act  with 
some  regard  for  human  life  and  property  rights,  and  could  presume 
that  they  would  not  recklessly  run  into  a  train  on  the  crossing.  Ap- 
pellee, in  discharge  of  his  duties,  as  an  employe  of  the  Texas  & 
Pacific  Eailroad  Company,  had  as  much  right  on  the  crossing  as 
appellant,  and  more,  perhaps,  because  the  train  on  which  he  was 
riding  had  the  precedence  by  having  first  reached  the  crossing.  We 
think  this  rule  should  prevail  even  though  railroad  companies  had 
never  promulgated  any  rule  on  the  subject,  for  it  is  founded  on 
the  principles  of  common  sense  and  a  just  recognition  of  the  rights 
of  others.  A  man  of  reasonable  prudence  was  justified  in  presuming 
that  the  servants  of  a  corporation  would  not  deliberately  trample 
upon  and  disregard  such  principles  and  would  not  recklessly  drive 
a  locomotive  into  cars  moving  over  a  crossing,  no  matter  how  much 
they  had  before  that  time  disregarded  the  rules  of  safety  in  running 
trains  across  other  railroads  without  giving  any  warning  or  signal, 
or  coming  to  a  stop  in  order  to  ascertain  if  another  train  was  ap- 
proaching. 

The  evidence  discloses  that  the  yard  master  and  foreman  was  on 
the  car  with  appellee  and  he  was  in  charge  of  the  train,  and  he 
gave  the  signal  for  it  to  be  backed  on  the  crossing.  Appellee  had  no 
control  over  the  movement  of  the  train,  and  yet  it  is  contended  that 
his  conduct  in  being  on  the  car  was  so  palpably  negligent  that  the 
court  should  have  instructed  a  verdict  for  appellant.  We  do  not 
think  so.     Although  tlie  train  was  in  a  place  where  it  was  lawful 
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and  right  for  it  to  be,  appellee  was  not  responsible  for  its  being 
there,  and  had  not  lost  the  protection  of  the  law  by  staying  at  his 
post  of  duty  until  he  saw  that  appellant^s  train  would  crash  into 
the  car.  When  he  saw  that  he  did  all  he  could  to  escape  from  the 
car.  The  court  did  not  err  in  refusing  to  instruct  a  verdict  for 
appellant  and  the  jury  was  justified  in  finding  that  the  collision 
occurred  through  the  negligence  of  appellant. 

The  second  and  third  assignments  of  error  complain  of  the  ad- 
mission in  evidence  of  statements  made  by  appellee  to  his  physician 
as  to  pain  in  the  back  between  the  dorsal  and  lumbar  vertetrae.  The 
complaints  were  made  after  the  suit  was  instituted,  the  last  time 
being  the  week  before  the  trial,  but  were  made  to  appellee's  pliysician 
when  he  had  called  at  the  office  of  the  physician  for  examination 
and  treatment,  and  he  was  under  medical  care  at  the  time  the  state- 
ment was  made.  There  is  no  evidence  to  the  effect  that  the  exam- 
ination of  appellee  was  made  for  the  sole  purpose  of  fumisliing  the 
physician  with  information  on  which  to  base  an  opinion  favorable 
to  appellee.  In  the  case  of  Eailway  v.  Johnson,  95  Texas,  409, 
cited  by  appellant,  the  physician  testified  that  the  statements  were 
made  during  an  examination,  which  took  place,  not  for  treatment, 
but  only  to  qualify  the  physician  to  testify  as  an  expert  at  the  trial, 
and  while  the  court  held  that  statements,  made  under  such  circum- 
stances were  not  admissible,  it  was  further  held  that  the  objection 
that  the  evidence  "would  be  self-serving,  hearsay,  immaterial  and 
irrelevant,^'  did  not  raise  the  point.  The  objections  in  this  case  are 
"that  the  time  intervening  between  the  accident  and  the  occasion 
of  the  complaint  was  too  remote;  and  that  any  statement  that  the 
plaintiff  may  have  made  at  the  time  mentioned  would  be  a  mere 
self-serving  declaration  and  the  same  was  irrelevant,  immaterial  and 
incompetent.'*  It  follows  that  the  point,  as  to  the  declarations  being 
made  during  the  course  of  an  examination  arranged  for  the  purpose 
of  making  the  declarations,  is  not  raised  in  this  case.  Wheeler  v. 
Tyler  S.  E.  Ey.,  91  Texas,  356. 

In  the  Wheeler  case,  last  cited,  it  was  objected  that  the  evidence 
was  hearsay,  but  the  court  held  that  the  objection  was  untenable, 
and  in  effect  held  that  the  only  valid  objection  would  have  been  that 
the  declarations  were  made  to  order  for  the  purposes  of  the  trial. 
Nothing  of  the  sort  is  revealed  by  the  evidence  in  this  case,  and 
no   such   objection  was  interposed. 

There  is  no  force  in  the  objection  that  the  declarations  were  made 
too  long  after  the  accident.  Time  does  not  enter  faito  the  considera- 
tion of  such  testimony.  As  said  in  Texas  &  Pac.  Ry.  v.  Barron,  78 
Texas,  421:  "We  think  the  evidence  was  properly  admitted,  and 
that  the  time  that  may  have  elapsed  between  the  injury  and  the 
declaration  is  not  of  much  importance  in  an  inquiry  of  this  char- 
acter. The  question  was.  What  was  his  feeling  at  the  time  of  speak- 
ing? Whether  that  was  some  time  after  the  accident  or  not  might 
affect  the  weight  to  be  given  to  the  evidence  as  tending  to  estab- 
lish that  he  was  injured  in  the  wreck,  but  would  not  affect  its  ad- 
missibility.'* We  conclude  that,  under  the  objections  urged,  the 
evidence  was  not  improperly  admitted. 
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It  was  decided  in  the  case  of  Houston  &  T.  C.  By.  v.  Shafer,  54 
Texas, ^  641,  tliat  such  evidence  was  not  hearsay.  "As  respects  the 
incident  or  circumstance  of  his  suffering  from  the  disease  at  the 
time  referred  to  by  the  witness,  it  was  a  part  of  the  res  gestae;  it 
was  not  the  less  admissible  because  it  was  not  a  part  of  the  trans- 
action which  occasioned  the  injury  to  his  person  on  the  defendant's 
railway.^' 

The  fourth  and  fifth  assignments  of  error  advance  the  proposition 
that  the  verdict  was  contrary  to  the  law  as  given  by  the  court. 
That  contention  is  disposed  of  by  our  conclusions  of  fact  herein- 
before stated. 

The  court  did  not  err,  as  claimed  in  the  seventh  assignment  of 
error,  in  submitting  the  issue  as  to  whether  appellant's  servants  were 
guilty  of  negligence  in  failing  to  give  signals  or  stop  at  the  crossing. 
The  negligence  was  made  to  hinge  upon  the  facts  and  circumstances 
of  the  case,  and  although  appellant's  servants  may  have  been  in  the 
habit  of  disregarding  the  plain  dictates  of  prudence  in  passing  cross- 
ings, it  was  a  question  of  fact  for  the  jury,  as  to  whether  their 
negligent  customs  gave  them  the  right  to  run  over  anything  that 
impeded  their  progress.  It  was  also  a  question  of  fact  to  be  de- 
termined by  the  jury  as  to  whether  appellee  was  in  tlie  exercise  of 
care  and  prudence  in  remaining  on  the  car  as  long  as  he  did. 

There  is  neither  fundamental  error  or  any  other  kind  in  the  two 
charges  criticized  in  the  eighth,  ninth  and  tenth  assignments  of 
error.  There  is  no  conflict,  as  claimed,  between  the  main  and  sup- 
plemental charges.  If  there  was  a  conflict  it  would  not  be  funda- 
mental error  and  could  not  be  considered  in  the  absence  of  assign- 
ments filed  as  required  by  law.  Assuming  in  one  charge  that  appellee 
saw  the  approaching  locomotive  and  leaving  it  to  be  found  as  a 
fact  by  the  jury  in  another  would  not  be  an  error  "either  fundamental 
in  character  or  one  determining  a  question  upon  which  the  very 
right  of  the  case  depends.^*  Wilson  v.  Johnson,  94  Texas,  272; 
Harris  v.  Petty,  66  Texas,  814. 

The  verdict,  as  cut  down  by  the  remittitur,  is  not  excessive. 

Affirmed. 

Writ  of  error  refused. 


El  Paso  &  Southwestern  Railroad  Company  v.  Kate  Murtle 

ET  al. 

Decided  February  19,  1908. 

1. — ^Railroads — ^Failure  to  Stop  at  Croising — Negligence — ^Evidence. 

In  a  suit  for  damages  for  the  death  of  a  railroad  employee  caused  by 
the  collision  of  trains  at  a  railroad  crossing,  evidence  considered,  and  held 
to  show  a  flagrant  violation  of  the  statute,  the  rules  of  the  defendant  comfiany 
and  of  common  prudence. 

3. — Same — Statute  Construed — ^Negligence  per  se. 

The  provisions  of  our  statute  (article  4507)  requiring  that  each  loco- 
motive engine  approaching  a  place  where  two  lines  of  railway  cross  each  other 
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shall,  before  reaching  such  crossing,  be  brought  to  a  full  stop,  have  application 
to  such  crossings  in  railroad  yards  where  switch  engines  are  operated,  as 
well  as  all  other  places,  and  the  habitual  disregard  of  the  statute  in  such 
places  does  not  repeal  it.    The  violation  of  the  statute  is  negligence  per  se. 

8. — ^Hegligenoe — ^Presumption  Against. 

The  employees  of  one  railroad  having  the  right  of  way  over  the  crossing 
of  another  road,  have  the  right  to  presume  that  the  employees  of  such  road 
will  perform  their  duty  in  observing  the  requirements  of  the  law,  and  hence 
cannot  be  charged  with  contributory  negligence  in  acting  on  such  presumption. 

4. — ^Engine — Construction — ^Hegligence. 

Whether  or  not  the  use  of  an  engine,  for  switching  purposes,  equipped 
with  a  square  instead  of  a  sloping  tank  was  negligence,  held,  under  the  facts 
of  this  case,  to  have  been  a  question  of  fact  and  properly  submitted  to  the  jury. 

5. — ^Attorney's  Fee— Judgment  for — ^Error. 

A  judgment  which  in  the  absence  of  pleading  or  evidence  or  verdict  to 
support  it  awards  to  the  attorneys  for  the  plaintiffs  a  part  of  the  amount 
of  the  verdict,  is  fundamental  error.  Especially  where  the  interests  of  minors 
are  involved. 

6. — Vtw  Trial — ^Impeaching  Testimony. 

It  is  not  the  practice  to  grant  new  trials  for  the  purpose  merely  to  im- 
peach a  witness. 

Appeal  from  the  District  Court  of  El  Paso  County.  Tried  below 
before  Hon.  J.  M.  Goggin. 

Patterson,  Buckler  &  Woodson,  for  appellant. — Inasmuch  as  the 
evidence  conclusively  showed  that  Hurtle  and  those  on  the  front  car 
with  him  saw  the  approach  of  the  engine  on  appellant's  track  before 
starting  their  train  over  the  crossings  the  failure  of  appellant  to 
have  a  switchman  upon  the  footboard,  or  to  ring  the  bell  and  sound 
the  whistle,  or  to  give  any  other  signal  of  the  approach  of  their 
train,  could  not  have  been  the  proximate  cause  of  plaintifiPs  injury; 
and  the  court  should  not  have  submitted  these  matters  to  the  jury 
for  their  determination  as  to  whether  or  not  such  failure  on  the 
part  of  the  appellant  was  the  proximate  cause  of  the  injury,  as 
there  was  no  causal  connection  between  the  death  of  Hurtle  and 
the  failure  of  appellant's  servants  to  give  notice  of  the  approach  of 
their  train.  San  Antonio  &  A.  P.  Ry.  v.  Gray,  95  Texas,  424; 
Dupuy  V.  Burkitt,  78  Texas,  340;  Denison  &  S.  Ry.  v.  Carter,  98 
Texas,  196;  St.  Louis  S.  W.  Ry.  v.  Arnold,  87  S.  W.  Rep.,  176; 
Hutchinson  v.  Hissouri  Pac.  Ry.  (Ho.),  93  S.  W.,  931;  Carpenter 
V.  Chicago,  R.  I.  &  P.  Ry.  (lo.),  101  N.  W.,  759;  Lambert  v. 
Southern  Pac.  Ry.,  79  Pac,  873;  HcHanamee  v.  Hissouri  Pac.  Ry. 
(Ho.),  37  S.  W.,  119. 

Rule  325  being  only  collaterally  in  evidence  for  the  purpose  of 
showing  negligence  on  the  part  of  defendant  and  the  absence  of  con- 
tributory negligence  on  the  part  of  deceased,  the  court  should  have 
left  the  construction  of  said  rule  for  the  jury.  The  court  should 
not  have  construed  said  rule  for  the  reason  that  the  word  "train'* 
as  used  therein  has  a  peculiar  meaning  in  the  business  of  railroading, 
and  the  construction  of  said  rule  was,  for  this  reason,  for  the  jury. 
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Hoover  v,  Texas  &  P.  By.  Co.,  61  Texas,  605;  Galveston,  H.  &  S. 
A.  Ry.  V.  LeGierse,  61  Texas,  189;  Sayles'  Stat.,  art.  3268;  Taylor 
V.  McNutt,  68  Texas,  73;  Dwyer  v.  Brenham,  70  Texas,  30;  Inter- 
national &  G.  N.  Ry.  V.  Gray,  65  Texas,  32;  Houston  &  T.  C.  Ry. 
V.  Fanning,  91  S.  W.,  344;  11  Am.  &  Eng.  Ency.  PI.  &  Pr.,  p.  80 
(snbd.  2);  1  Green  Ev.,  sec.  280;  1  Elliott  Ev.,  sees.  677  and  608; 
17  Cye.,  p.  636;  Mooney  v.  Howard  Ins.  Co.,  62  Am.  Rep.,  277; 
Dixon  v.  Central  of  Ga.  Ry.,  35  S.  E.,  369;  Fonda  v.  St.  Paul  City 
Ry.,  74  N".  W.,  166;  Gulf,  C.  &  S.  F.  Ry.  v.  Grubbs,  7  Texas  Civ. 
App.,  53;  Swanson  v.  Melton,  17  S.  W.,  1088;  Medlin  v.  Wilkins, 
60  Texas,  415. 

The  court  in  its  general  charge  erred  in  submitting  to  the  jury 
as  a  question  for  their  decision  whether  deceased,  Murtle,  saw  the 
approach  of  defendant's  engine  and  cars,  or  could  by  the  e;xercise 
of  ordinary  care  on  his  part  have  seen  same  in  time  to  have  stopped 
his  cars;  as  the  entire  evidence  showed  that  he  did  see  the  approach 
of  defendants  engine  and  cars  while  his  train  was  standing  still, 
three  or  four  car  lengths  from  the  crossing;  and  the  submission  to 
the  jury  of  the  question  of  his  seeing  the  approaching  engine  and 
cars,  in  time  to  have  stopped  his  own  train  was  the  submission  of 
an  issue  not  made  by  any  evidence  in  the  case.  Western  TJ.  Tel. 
Co.  V.  Kendzora,  77  Texas,  257;  Wooters  v.  Kaufman,  73  Texas, 
395;  Texas  &  Pac.  Ry.  Co.  v.  McCoy,  31  S.  W.,  304;  11  Am.  & 
Eng.  PI.  &  Pr.,  p.  170. 

Patterson  &  Wallace,  for  appellees. 

FLY,  Associate  Justice. — This  is  a  suit  for  damages  occasioned 
by  the  death  of  Robert  Murtle,  instituted  by  Mrs.  Kate  Murtle, 
his  widow,  Mrs.  S.  J.  Murtle,  his  mother,  and  William  Murtle, 
Bessie  Murtle  and  Richard  Murtle,  his  cliildren,  against  appellant. 
The  defenses  were  assumed  risk  and  contributory  negligence.  A 
trial  by  jury  resulted  in  a  verdict  and  judgment  for  $15,000,  the 
sum  of  $7,000  being  allotted  to  the  widow,  Kate  Murtle;  $500  to 
the  mother,  S.  J.  Murtle;  $3,000  to  Bessie  Murtle;  $3,500  to 
Richard  Murtle,  and  $2,000  to  William  Murtle. 

A  train  of  the  Texas  &  Pacific  Railway  Company,  in  charge  of 
Robert  Murtle,  yardmaster,  and  other  employes  of  that  company, 
was  being  carried  from  the  yards  of  the  company  to  yards  of  the 
Galveston,  Harrisburg  &  San  Antonio  Railway  Company,  over  a 
transfer  track  belonging  to  the  former  company,  and  in  making 
the  trip  a  track  of  appellant  had  to  be  crossed.  When  within  two 
or  three  car  lengths  of  the  crossing  the  train,  which  was  being 
backed,  was  stopped  and  the  usual  blasts  of  the  whistle  given.  Robert 
Murtle  and  two  others,  with  lighted  lanterns,  were  riding  on  the 
rear  car,  nearest  to  the  crossing,  and  after  the  train  had  come  to  a 
full  stop  and  had  sounded  the  whistle,  the  backup  signal  was  given 
by  Murtle  and  the  train  was  slowly  backed  on  the  crossing,  and  when 
the  rear  car  was  on  the  crossing  an  engine  of  appellant  ran  violently 
into  it,  the  car  was  overturned  and  Robert  Murtle  was  killed.  When 
the  train  stopped  at  the  crossing  the  engine  of  appellant,  tliat  caused 
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the  accident,  was  on  its  track  629  feet  from  the  crossing  and  started 
towards  the  crossing  about  the  time  the  train  began  backing  towards 
the  crossing.  The  accident  occurred  about  9  o'clock  at  night.  Al- 
though it  was  the  duty  of  appellant  to  have  a  man  on  the  front  of 
its  engine  to  keep  d  lookout,  none  was  there  on  the  night  of  the  acci- 
dent, and  the  tank  on  the  engine  was  so  high  that  the  engineer  could 
not  see  the  train  on  the  crossing  until  within  ten  or  twenty  feet 
of  it,  accordiffg  to  his  testimony,  although  the  headlight  lighted  the 
track  for  a  distance  of  five  or  six  car  lengths.  The  train  of  the 
Texas  &  Pacific  Bail  way  Company  having  reached  the  crossing  first, 
under  the  rules  of  the  companies,  had  the  right  of  way  over  the 
crossing.  It  was  the  duty  of  the  employes  of  appellant,  under  its 
rules,  to  give  preference  on  the  crossing  to  the  train  on  which  Robert 
Murtle  was  riding  when  he  was  killed.  Appellant's  engineer  swoje 
that  the  Texas  &  Pacific  train,  under  the  rule,  had  the  right  to  the 
crossing,  having  reached  it  first.  Appellant's  engine  was  not  stopped 
and  gave  no  signal  at  or  near  the  crossing. 

It  follows  from  our  conclusions  of  fact  that  the  court  did  not 
err  in  refusing  to  instruct  a  verdict  for  appellant.  The  case  was 
one  for  a  jury,  and  it  would  have  been  gross  error  to  have  withdrawn 
it  from  the  jury.  The  employes  of  the  Texas  &  Pacific  Railway 
Company  may  have  seen  the  engine  of  appellant  approaching,  but 
they  had,  as  prudent  men,  the  right  to  presume  that  those  in  charge 
of  the  engine  would  not  disobey  the  rules  and  the  statute  law  of 
Texas,  but  would  bring  the  engine  to  a  stop  and  give  the  train  time 
to  pass.  It  was  no  defense  to  the  action  to  say  that  the  employes 
habitually  disobeyed  the  rules  and  the  law  and  never  stopped  at 
crossings.  The  employes  on  the  wrecked  train  evidently  did  not 
know  of  the  customary  criminal  negligence  of  appellant^s  servants 
and  acted,  as  they  had  the  right  to  act,  on  the  hypothesis  that  those 
employes  would  not  recklessly  run  their  engine  into  a  train  of  cars 
on  a  crossing.  The  engineer  should  have  seen  the  train  and  was 
grossly  negligent  if  he  did  not.  He  was  signaled  to  stop  but  he 
did  not  stop.  One  of  the  employes  of  the  Texas  &  Pacific  Railway 
Company,  Fred  Barker,  testified:  "They  had  apparently  seen  us 
because  they  gave  a  very  violent  signal  to  stop.'*  The  witness  also 
stated:  "I  had  every  reason  to  believe  that  they  were  going  to  stop.'' 
That  conclusion  was  founded  on  reason  and  common  sense,  although 
it  brought  the  train  to  grief  and  caused  Murtle's  death  in  this 
instance.  It  is  strenuously  argued  that  the  employes  on  the  demol- 
ished cars  must  have  seen  the  engine,  and  it  can  with  the  same 
propriety  be  maintained  that  the  employes  of  appellant  saw  the  rear 
car  on  top  of  which  were  three  lanterns.  The  difference  is  that  when 
the  employes  on  the  car  saw  the  approaching  locomotive  they  could 
reasonably  presume  that  it  would  stop,  while  the  employes  on  the 
engine  could  reasonably  presume  nothing  but  that  the  train,  which 
had  started  across,  would  continue  to  go  until  it  crossed,  and  that 
they  would  collide  with  it  unless  they  stopped.  They  must  have 
known  that  the  train  could  not  clear  the  crossing  before  they 
reached  it,  if  they  knew  it  was  on  the  crossing,  and  not  to  have 
known  it  was  there  was  negligence  of  a  flagrant  character. 
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There  was  an  allegation  that  it  was  tlie  duty  of  appellant  to  have 
a  person  on  the  footboard  of  the  tender  of  the  engine,  switching 
in  the  yards,  to  give  warnings  to  the  engineer,  the  evidence  sustained 
the  allegation,  and  the  court  did  not  err  in  submitting  the  issue  to 
the  jury. 

It  may  be  true  that  Murtle  and  others  on  the  train  saw  the  ap- 
proach of  the  engine  of  appellant,  still  they  were  justified  in  acting 
on  the  theory  that  it  would  not  collide  with  their  train,  and  if  the 
employes  had  decided  not  to  give  the  right  of  way  to  the  train,  they 
should  in  some  way  have  conveyed  that  information  to  the  train 
employes,  by  some  sort  of  warning  or  signal.  That  was  what  the 
court  required  of  them  when  a  recovery  was  authorized  "if  those 
in  charge  of  the  defendant's  engine  and  cars  failed  to  give  signals 
of  their  approach  and  intention  to  pass  across  said  link  track  to 
notify  those  in  charge  of  said  Texas  &  Pacific  transfer  of  their 
approach  and  intention  to  cross."  Appellant  in  its  brief  seeks  to 
disconnect  the  two  ideas  conveyed  by  the  charge  and  makes  its  argu- 
ment on  the  premise  that  the  court  instructed  the  jury  merely  on 
an  issue  of  failure  to  notify  of  the  approach  of  the  engine.  The 
court  couples  notification  of  the  approach  with  notice  of  intention 
to  cross. 

It  was  provided  in  rule  325  of  appellant:  "When  two  trains  of 
the  same  class  approach  a  crossing  at  the  same  time,  the  one  nearest 
the  crossing  shall  be  given  preference,'^  and  the  court  instructed  the 
jury  that  if  the  Texas  &  Pacific  train  arrived  first  nearest  the  cross- 
ing and  stopped  and  blew  two  signals  for  the  crossing  and  was  nearer 
to  the  crossing  than  the  engine  of  appellant,  that  under  the  rule 
quoted  the  Texas  &  Pacific  train  had  the  right  to  use  the  crossing 
first,  subject  to  the  exercise  of  ordinary  care.  That  is  undoubtedly 
the  only  reasonable  construction  that  can  be  placed  upon  that  rule. 
There  is  nothing  technical  about  the  language  used.  The  trains  in 
this  instance  were  being  propelled,  in  the  yards,  by  switch  engines 
and  were  of  the  same  class.  Still,  witnesses  testified  that  a  locomo- 
tive and  nine  or  ten  or  more  cars  was  not  a  train  within  the  con- 
templation of  the  rule  unless  there  were  "markers''  on  them.  "Mark- 
ers," it  seems,  would  turn  an  engine  into  a  train.  It  seems,  there- 
fore, to  be  the  contention  of  appellant  that  at  such  points  as  the 
one  at  which  the  collision  took  place  no  unmarked  train  had  the 
precedence  over  the  other  by  reason  of  reaching  the  crossing  first. 
If  that  be  true,  there  is  no  cause  to  be  surprised  at  a  wreck,  but  the 
surprise  would  be  that  they  did  not  occur  every  day.  Reason  and 
common  sense,  outside  of  any  written  rule,  would  call  for  the  ob- 
servance of  such  a  rule  in  order  to  prevent  accidents  which  would 
certainly  occur  if  trains  were  allowed  to  race  for  crossings. 

If  it  be  conceded  that  the  court  should  have  left  the  construction 
of  the  rule  to  the  jury,  under  the  evidence,  we  do  not  think  that 
any  injury  could  have  resulted  to  appellant  by  the  charge  of  the 
court  construing  the  rule.  The  Texas  &  Pacific  train  was  on  the 
crossing,  and  whether  it  had  the  preference  over  the  train  of  appel- 
lant by  reaching  the  crossing  first  or  not,  no  other  train  had  the 
right  to  run  into  and  knock  the  cars  off  the  track.     It  made  no 
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difference  whatever,  then,  about  which  train  had  the  preference  over 
the  other;  one  of  them  was  on  the  crossing,  and  being  there  was 
entitled  to  protection.  If  there  were  no  rules  as  to  precedence  and 
no  duty  devolving  on  tliose  in  control  of  trains  within  the  yards  to 
stop  before  going  over  crossings,  as  is  contended  by  appellant,  more 
care  and  diligence  would  devolve  upon  the  employes  in  looking  out 
for  and  discovering  trains  on  the  crossings.  It  can  form  no  defense 
to  say:  "We  were  not  in  the  habit  of  stopping  at  crossings  or  giving 
signals  there,  and  we  paid  no  attention  to  giving  the  right  of  way 
to  trains  reaching  the  crossings  before  we  do,  and,  therefore,  they 
get  in  our  way  at  their  peril,  and  they  are  guilty  of  contributory 
negligence,  if  they  see  us  coming  •  and  do  not  get  off  the  crossing 
before  we  get  there.^' 

The  crossing  in  question  was  a  grade  crossing  and  clearly  within 
the  purview  of  article  4507,  Revised  Statutes,  which  requires  that 
*'each  locomotive  engine  approaching  a  place  where  two  lines  of 
railway  cross  each  other,  shall,  before  reaching  such  crossing,  be 
brought  to  a  full  stop."  The  point  where  the  collision  took  place 
was  undoubtedly  **a  place  where  two  lines  of  railway  cross  each 
other,"  and  the  only  exception  to  the  requirement,  "an  interlocking 
switch  and  signal  apparatus,"  is  absent  from  this  case.  It  is  ar- 
gued, however,  that  the  law  has  no  applicability  to  places  where 
switch  engines  are  operated,  but  that  argument  can  not  he  sustained. 
The  Supreme  Court  in  Texas  &  Pac.  Ky.  v.  Bailey,  83  Texas,  19, 
held  that  the  part  of  the  article  4507  in  regard  to  whistling  in 
approaching  public  roads  and  streets  was  applicable  to  engines  switch- 
ing cars  back  and  forth  in  the  city  of  Marshall,  and  the  language 
in  regard  to  railroad  crossings  is  equally  as  comprehensive.  The 
necessity  for  the  law  is  apparent  in  the  case,  and  if  it  had  been 
obeyed  the  collision  would  not  have  occurred  and  a  human  life  have 
been  sacriiSced.  Appellant's  employes  could  not,  by  a  customary 
disregard  of  the  statute,  repeal  it,  and  the  claim  that^  it  would 
impede  their  work  very  much  to  observe  it,  is  no  palliation  of  their 
violation  of  the  statute.  The  law  is,  "that  every  man  operating  a 
train,  arriving  at  such  a  crossing,  must  bring  it  to  a  stop,  whether 
there  be  present  any  visible  necessity  for  so  doing  or  not;  and  when 
the  employes  of  a  railway  company  fail  to  obey  the  statute  in  its 
plain  and  mandatory  provisions,"  the  companies  must  answer  for 
the  damages  arising  from  such  disobedience  to  law.  San  Antonio 
&  A.  P.  Ry.  V.  Bowles,  88  Texas,  634.  It  was  negligence  per  se 
to  fail  to  stop  the  engine  at  the  crossing,  and  undoubtedly  the  failure 
to  stop  it  was  the  direct  and  proximate  cause  of  the  disaster  and 
the  death  of  Robert  Murtle.  The  rule  as  to  which  train  had  the 
pTfeference  right  to  the  crossing  was  of  no  moment,  under  the  facts 
of  the  case,  and  the  charge  of  the  court  thereon  could  not  have  in- 
jured appellant.  The  train  of  the  Texas  &  Pacific  Railway  Com- 
pany was  on  the  track,  whether  by  right  of  precedence  or  not,  and 
if  appellant  had  stopped  its  engine  at  the  crossing,  as  it  should 
have  done,  the  accident  would  not  have  occurred.  The  engine  should 
have  been  stopped  regardless  of  any  proximity  to  another  train  or 
whether  the  employes  saw  it  or  not,  and  the  employes  on  the  car 
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could  act  on  the  presumption  that  the  law  would  he  complied  with 
and  the  engine  stopped. 

The  evidence  did  not  show  beyond  doubt  that  Murtle  saw  the 
train  approaching,  but  if  it  had  so  shown,  it  could  not  have  injured 
the  cause  of  action,  for  if  it  had  been  admitted  that  Murtle  did  see 
the  approaching  engine  that  could  not  have  altered  his  relation  to 
it.  He  was  authorized  to  presume  that  the  employes  in  control  of 
the  engine  would  obey  the  law  and  stop  it  before  reaching  the  cross- 
ing. The  charge  of  the  court  is  clear  and  fair,  and  was  incapable 
of  misconstruction  by  the  jury.  The  issue  as  to  Murtle  seeing  the 
approaching  engine  was  fully  presented  by  special  charges  asked 
by  appellant  and  given  by  the  court. 

The  state  of  case  endeavored  to  be  presented  by  the  second  special 
charge  requested  by  appellant  did  not  exist  in  the  evidence  and  the 
court  properly  refused  it.  The  effect  of  it  was  to  raise  an  issue  as 
to  Murtle  racing  his  train  on  the  crossing  to  get  ahead  of  appel- 
lant's train,  and  there  was  no  foundation  for  such  an  issue  in  the 
evidence.  The  uncontroverted  testimony  showed  that  Murtle's  train 
stopped  in  about  60  or  80  feet  of  the  crossing,  gave  the  usual  blasts 
of  the  whistle,  and  then  moved  slowly  on  the  crossing.  When  it 
started  to  the  crossing  the  engine  of  appellant  was  perhaps  two 
hundred  yards  off. 

While  we  think  that  rule  325  was  applicable  to  the  crossing  where 
the  collision  occurred,  it  did  not  matter  whether  it  was  or  not,  and 
the  court  did  not  err  in  refusing  a  charge  stating  that  the  rule  did 
not  apply  to  such  crossing. 

The  court  did  not  err  in  withdrawing  all  the  rules  except  325 
from  the  jury,  and  that  one  might  very  properly  have  been  withdrawn 
also.  The  only  question  was.  Did  appellant  negligently  run  its 
engine  into  cars  on  a  crossing?  Under  the  facts  of  this  case,  the 
existence  or  nonexistence  of  rules  could  cut  no  figure  whatever.  No 
matter  what  they  were,  they  could  not  justify  appellant  in  violating 
the  laws  of  the  State  and  crashing  into  a  train  on  a  crossing.  It 
follows  that  the  court  did  not  err  in  telling  the  jury  that  "if  defend- 
ant's servants  in  charge  of  said  engine  and  cars,  which  ran  into  the 
train  upon  which  Murtle  was,  failed  to  keep  a  reasonably  sufficient 
lookout,  or  failed  to  keep  a  reasonably  sufficient  lookout  for  transfers 
that  might  be  passing  along  said  link  crossing  across  the  track  ahead 
of  them,  and  failed  to  bring  said  engine  and  cars  operated  by  them 
to  a  stop  before  reaching  said  switch,'*  etc.,  appellant  was  liable. 
The  failure  to  keep  the  lookout  or  the  failure  to  stop  the  engine, 
either,  or  both,  produced  the  death  of  Robert  Murtle. 

The  square  tank,  like  the  one  on  appellant's  engine,  was  more 
obstructive  of  the  engineer's  view  of  the  track  than  the  sloping 
ones  used  on  switching  engines,  and  the  court  did  not  err  in  sub- 
mitting that  issue.  It  may  have  been  that  the  engineer  would  have 
seen  the  train  but  for  the  high  square  tank.  There  were  several 
causes  which  seemed  to  concur  with  each  other  in  producing  the 
result.  Bay  v.  Pecos  &  K  T.  Railway  (Texas  Civ.  App.),  88  S. 
W.  Sep.,  466. 

Appellant  in  its  sixteenth  assignment  of  error  complains  of  that 
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part  of  the  judgment  which  gives  the  attorneys  for  appellees  one- 
third  of  the  judgment  recovered  by  the  latter.  In  the  absence  of 
pleading  and  evidence  on  the  subject,  or  a  verdict  to  support  it,  of 
course,  the  court  had  no  authority  for  rendering  such  a  judgment 
and  the  error  is  fundamental  and  should  be  considered,  and  espe- 
cially is  this  the  case  where  the  interests  of  minors  are  concerned. 
Shippers  Compress  Co.  v.  Davidson,  35  Texas  Civ.  App.,  558. 
Appellant  made  a  motion  to  reform  the  judgment  in  the  lower  court 
so  as  to  eliminate  that  portion  of  it,  but  it  was  overruled,  and  this 
was  such  error  as  will  entitle  appellant  to  a  recovery  of  the  costs 
of  this  appeal.  Appellant  was  entitled  to  have  the  judgment  ren- 
dered in  compliance  with  the  verdict  so  as  to  protect  it  from  an- 
noyance and  possible  harm. 

There  is  no  evidence  of  bias  or  prejudice  on  the  part  of  the  jury 
and  we  can  not  hold  the  verdict  excessive.  Bobert  Murtle  was  43 
years  of  age,  was  in  good  health  and  earned,  Ihe  last  month  of  his 
life,  $150.     He  was  a  yard  foreman. 

There  is  nothing  erroneous  in  the  charge  on  the  measure  of 
damages.  It  did  not  single  out  and  give  prominence  to  any  par- 
ticular evidence,  but  simply  permitted  the  jury  to  consider  the 
amount  contributed  by  Bobert  Murtle  to  the  support  of  his  family, 
in  arriving  at  a  verdict. 

The  twenty-fifth  assignment  does  not  point* out  any  error  in  the 
charge.     It  properly  presented  the  issue  of  contributory  negligence. 

Appellant  sought  a  new  trial  on  the  ground,  among  other  things, 
that  an  opportunity  should  be  given  to  contradict  Fred  Barker,  a 
witness  for  appellees,  as  to  the  distance  from  the  crossing  to  the 
point  where  the  engine  was  standing  when  the  Texas  &  Pacific  train 
started  to  the  crossing.  It  was  not  stated  that  the  testimony  was 
newly  discovered,  but  if  such  statement  had  been  made  it  would 
not  have  availed,  because  new  trials  are  not  granted  when  the  object 
merely  is  to  impeach  a  witness.  Scranton  v.  Tilley,  16  Texas,  193; 
Houston  St.  Bailway  v.  Sciacca,  80  Texas,  350. 

It  was  alleged  as  a  ground  of  negligence  that  the  employes  of 
appellant  disobeyed  its  rules  and  regulations  in  not  stopping  and 
giving  signals  and  permitting  the  train  to  get  over  the  crossing,  and 
we  do  not  think  the  mention  of  rule  325  in  the  statement  of  the 
pleadings  made  by  the  court  could  have  operated  injuriously  to  ap- 
pellant. It  was  an  immaterial  matter  anyway,  and  could  not  have 
influenced  the  verdict.  It  merely  mentioned  an  issue  raised  by  the 
evidence  without  objection  on  the  part  of  appellant.  The  pleadings 
raised  the  issue. 

The  judgment  will  be  reformed  so  as  to  eliminate  that  part  of 
it  in  favor  of  Patterson  &  Wallace,  and  as  reformed  will  be  aflBrmed. 

Reformed  and  affirmed. 

Writ  of  error  refusedi. 


*l»    i 
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A.  W.  Potts  v.  W.  W.  Deyerlb. 

Decided  February  20,  1908. 

Appeal — ^Amount  in  Controversy — Jurisdiction. 

Plaintiflf  brought  suit  upon  an  unpaid  check  for  $100  and  prayed  for  judg- 
ment of  that  sum,  interest,  costs  of  suit  and  for  general  relief.  There  was  no 
allegation  of  damages.  Held,  that  the  amount  involved  did  not  exceed  $100, 
that  the  judgment  of  the  County  Court  on  appeal  from  the  Justice's  Court  was 
final  and  that  no  appeal  could  be  prosecuted  therefrom. 

Appeal  from  the  County  Court  of  McLennan  County.  Tried  below 
before  Hon.  J.  W.   Baker. 

J.  fi.  Downs,  for  appellant. 

Jno.  B.  McNamara  and  0.  L.  Stribling,  for  appellee. 

KEY,  Associate  Justice. — On  a  former  day  of  this  term  this 
court,  without  writing  an  opinion,  sustained  a  motion  to  dismiss  this 
appeal  upon  the  ground  that  the  case,  having  originated  in  a  justice 
of  the  peace  court,  and  not  involving  more  than  $100,  exclusive  of 
interest,  the  judgment  of  the  County  Court  was  final,  and  no  appeal 
could  be  prosecuted  therefrom. 

Appellant  has  filed  a  motion  for  rehearing  and  contends  that  the 
pleadings  show  that  the  amount  in  controversy  exceeded  $100,  ex- 
clusive of  interest  eo  nomine.  The  plaintiff's  petition  shows  that 
he  brought  suit  upon  an  unpaid  check  for  $100.  He  alleged  that 
he  had  been  damaged  in  the  sum  of  $100,  and  prayed  for  judg- 
ment for  that  sum,  costs  of  suit  and  for  general  and  special  relief. 

Appellant  Potts  filed  a  special  answer  in  which  he  alleged  that 
he  and  one  M.  C.  Connerly  made  a  wager,  appellant  betting  Con- 
nerly  $100  that  cotton  would  sell  in  the  town  of  McGregor  on  the 
date  the  Government  bureau  report  should  be  published  at  12  cents 
per  pound,  and  Connerly  betting  the  same  sum  that  it  would  not; 
that  to  secure  the  respective  bets,  appellant  and  Connerly  each  agreed 
to  deposit  with  the  Farmers  Bank  of  McGregor  his  personal  check 
for  the  sum  of  $100,  which  it  is  alleged  was  done.  It  is  also  alleged 
that  the  bank  referred  to  was  the  property  of  appellee. 

The  main  purpose  of  the  plea  referred  to  seems  to  have  been  to 
make  it  appear  that  the  contract  sued  on  by  appellee  was  illegal  and 
not  enforcible  in  the  courts.  It  does  not  allege  that  appellant  has 
been  damaged  in  any  sum,  and  concludes  with  the  following  prayer: 

"This  defendant,  pleading  in  the  alternative,  says,  that  if  for 
any  reason  the  court  refuses  to  dismiss  this  suit,  he  prays  that  he 
may  have  his  judgment  against  said  Deyerle  for  the  sum  of  $100, 
the  amount  of  the  check  in  his  hands  to  secure  the  defendant  the 
payment  of  his  bet,  together  with  the  lawful  interest  thereon  from 
the  said  13th  day  of  December,  1905,  the  date  when  said  check 
should  have  been  turned  over  to  him  by  the  stakeholder,  said  Deyerle, 
to  the  date  of  the  trial  hereof,  and  he  further  prays  for  all  such 
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other  relief  in  law  and  equity  to  which  he  may  be  justly  entitled 
by  reason  of  the  premises.'* 

It  is  contended  on  behalf  of  appellant  that  the  prayer  for  general 
relief  would  authorize  a  recovery  of  interest  as  damages,  and  bring 
the  case  within  the  rule  announced  in  Baker  v.  Smelser,  88  Texas, 
26;  Shulz  v.  Tessman,  92  Texas,  491,  and  Jackson  v.  Nelson,  '39 
S.  W.,  315.  The  answer  to  that  contention  is  that  appellant  did 
not  allege  that  he  had  sustained  any  damages;  and  therefore  he  was 
not  entitled  to  recover  any  in  the  form  of  interest  or  otherwise. 

Motion  overruled. 


Sam  Webb,  Jr.,  v.  Lucy  A.  Gregory  et  al. 

Decided  February  20,  1908. 

Parties — ^Action  Against  Partnership — Several  Liability  of  Partners. 

Each  member  of  a  partnership  is  individually  liable  for  tort  or  breach 
of  contract  by  the  firm  of  which  he  is  a  member,  and  may  be  sued  therefor  alone 
without  joining  the  other  members  of  the  partnership  or  the  partnership  in 
the  suit. 

Appeal  from  the  County  Court  of  Galveston  County.  Tried  below 
before  Hon.  George  E.  Mann. 

Maco  and  Minor  Stewart  and  Oeo.  F.  Buryear,  for  appellant. 

James  R.  &  Charles  J.  Stubbs,  for  appellees. 

LEVY,  Associate  Justice. — By  his  petition  appellant  says  that 
Cora  G.  Gregory,  T.  W.  MuUaly  and  Lucy  A.  Gregory  were  copart- 
ners composing  the  copartnership  of  Mullaly-Gregory  Transfer  Com- 
pany, and  that  the  company  was  engaged  in  a  transfer  business  for 
hire  at  Galveston;  that  the  said  company  contracted  and  undertook 
for  hire  to  carry  and  deliver  his  trunk  to  the  union  depot,  and  has 
never  delivered  same  to  him.  He  sued  Cora  G.  Gregory  for  the 
value  of  the  same  without  joining  the  other  members  of  the  copart- 
nership, alleging  that  Lucy  A.  Gregory  died  after  the  contract  of 
the  company  to  deliver  his  trunk  was  made,  and  that  after  her 
death  the  copartnership  dissolved  and  went  out  of  existence. 

The  appellee  demurred  to  the  petition  on  the  ground,  among 
others,  because  all  the  members  of  the  partnership  are  necessary 
parties  to  a  suit  against  a  copartnership.  The  court  overruled  the 
demurrer.  After  hearing  the  evidence  on  the  trial  before  a  jury  the 
court  reconsidered  the  ruling  on  the  demurrer,  and  gave  the  fol- 
lowing peremptory  instruction  to  the  jury:  "Gentlemen  of  the 
jury:  On  further  examination  of  the  pleadings  I  find  that  the  co- 
partnership, the  Mullaly-Gregory  Transfer  Company,  that  is  alleged 
to  have  lost  plaintiff's  trunk,  is  a  necessary  party  to  this  suit,  and 
the  exception  of  defendant  should  have  been  sustained.  You ,  are 
therefore   instructed   to   find   a   verdict   for   the   defendant."     From 
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the  judgment  entered  against  him  on  the  verdict  of  the  jury,  the 
appellant  has  appealed. 

The  appellant  assigns  the  following  error:  "The  court  erred  in 
peremptorily  instructing  the  jury  that  the  copartnership,  the  firm 
of  Mullaly-Gregory  Transfer  Company,  was  a  necessary  party  to 
this  suit,  because  said  finn  of  Mullaly-Gregory  Transfer  Company 
was  not  a  necessary  party  to  this  suit.'*  The  proposition  of  appel- 
lant under  this  assignment  is:  "A  member  of-  a  firm  or  copartner- 
ship is  individually  liable  for  tort  or  breach  of  contract  by  the  firm 
of  which  he  is  a  member,  and  in  such  cases  may  be  sued  individually, 
and  it  is  not  necessary  to  join  either  of  the  other  partners  or  the 
partnership.'* 

It  is  clear  that  by  his  petition  the  appellant  has  elected  to  bring 
suit  for  the  conversion  of  the  trunk  against  Cora  G.  Gregory  sep- 
arately, as  upon  her  several  liability  for  breach  of  the  copartnership 
contract,  seeking  the  recovery  of  personal  judgment  to  subject  her 
individual  property  to  payment  of  the  debt.  The  petition  does  not 
declare  against  the  partnership  or  the  several  members  of  the  part- 
nership. 

It  is  the  certain  doctrine  of  law  in  this  State  that  every  partner- 
ship debt  or  liability  is  joint  and  several.  This  settled  doctrine  is 
expressly  recognized  by  the  statutes  in  authorizing  the  formation 
of  a  limited  partnership,  where,  in  article  3584,  it  uses  this  lan- 
guage: 'TVho  shall  be  jointly  and  severally  responsible  as  general 
partners  now  are  by  law.'*  Did  the  court  err  in  sustaining  the 
demurrer?  We  quote  from  Lindley  on  Partnership,  p.  283:  "Sup- 
posing the  tort  to  be  imputable  to  the  firm,  an  action  in  respect  to 
it  may  be  brought  against  all  or  any  of  the  partners.  If  some  of 
them  only  are  sued  they  can  not  insist  upon  the  other  partners 
being  joined  aa  defendants;  and  this  rule  applies  even  where  the 
tort  in  question  is  committed  by  an  agent  or  servant  of  the  firm 
and  not  otherwise  by  the  firm  itself."  This  rule  of  law  above  quoted 
seems  to  be  applicable  to  this  case,  and  allowable  under  the  law  of 
this  State.  By  article  1256,  Rev.  Stats.,  it  is  expressly  provided 
that  where  there  are  several  defendants  in  a  suit,  and  some  of  them 
are  served  with  process,  and  others  not  so  served,  the  plaintiff  may 
discontinue  as  to  those  not  served  and  proceed  against  those  served. 
This  provision  of  the  statute  seems  to  have  been  applied  as  authority 
to  sue  partners  or  any  one  of  them  alone. 

The  case  of  Glasscock  v.  Price,  92  Texas,  271,  involved  a  part- 
nership suit  where,  under  the  authority  of  this  article  of  the  statute, 
there  was  a  dismissal  as  to  one  member  of  the  firm  after  the  suit 
was  brought  against  the  partnership,  and  a  judgment  was  then 
rendered  against  the  partnership,  and  also  a  personal  judgment 
against  the  individuals.  The  personal  judgment  duly  was  held 
effective.  The  effect  of  that  decision  was  to  allow  a  member  of  a 
firm  to  be  sued  alone  for  a  personal  judgment  on  his  several  liability 
on  an  ordinary  contract.  The  case  of  Frank  v.  Tatum,  87  Texas, 
204,  was  where  partners  were  sued,  and  where,  after  the  suit  was 
brought,  a  dismissal  from  the  case  of  all  the  partners  of  the  par- 
ticular partnership  except  one,  occurred.     The  court  held:     *^hen 
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the  suit  was  dismissed  as  to  all  the  members  of  that  firm  except 
A.  B.  Frank,  the  court  had  no  further  authority  to  enter  judgment 
against  the  partnership  or  its  property,  and  it  left  A.  B.  Frank  to 
answer  individually  instead  of  answering  as  a  member  of  the  firm 
of  Goldfrank,  Frank  &  Company.^^  The  force  of  that  opinion  is 
to  allow  a  partner  to  be  sued  alone  for  a  personal  judgment  on  his 
several  liability  on  a  partnership  debt.  By  article  1203  it  is  pro- 
vided that  any  principal  obligor  in  any  contract  may  be  sued  either 
alone  or  jointly  with  any  other  party  who  may  be  liable  thereon. 
This  article  has  a  bearing  upon  the  allowable  procedure  in  suit  in 
this  State,  where  the  liability  is  joint  and  several,  in  an  ordinary 
obligation. 

The  purpose  of  the  law  in  fixing  the  liability  of  the  members  of  a 
partnership  as  joint  and  several  in  this  class  of  cases,  has  only  the 
aim  of  protection  to  the  claimant  or  injured  party  in  the  collection 
of  his  claim.  The  consequence  in  the  suit  whether  all  the  members 
be  sued  and  served  or  only  one  member  be  sued  and  served,  is  tlie 
same;  whatever  the  particular  member  may  own,  that  which  is 
embarked  in  the  business,  as  well  as  that  not,  and  regardless  of  his 
interest  in  the  business,  is  liable  to  make  good  the  judgment  obtained. 
In  reason  a  judgment  in  suit  against  only  one  of  the  partners  would 
be  sustainable  because  the  partners  are  jointly  and  severally  liable. 
The  partner  would  accomplish  no  practical  result  in  being  sued 
with  the  other  members  of  the  firm.  If  a  judgment  be  obtained 
against  a  partnership  for  a  debt  owed  by  it,  the  judgment  creditor 
is  not  required  to  first  go  upon  and  exhaust  the  partnership  property 
before  he  can  levy  upon  the  outside  or  separate  property  of  a  partner. 
The  judgment  creditor  can  elect  whether  to  levy  upon  the  firm  or 
individual  property,  "leaving  the  question  of  contribution  to  be  set- 
tled afterwards  between  the  partners  themselves/'  (Bardwell  v. 
Perry,  47  Am.  Dec,  687.)  If  the  injured  person  were  to  sue  the 
particular  partner  separately  it  would  be  held  to  be  an  abandonment 
of  the  right  to  have  the  partnership  property  subjected  to  his  claim. 
(Cowan  V.  Leming,  85  S.  W.,  953;  Gaut  v.  Beed,  24  Texas,  46.) 
Taking  the  judgment  against  the  partnership  and  the  partner  served 
with  process  operates  as  an  abandonment  of  future  proceedings  against 
the  partner  not  served.  (Burnett  v.  Sullivan,  68  Texas,  535.)  A 
claim  satisfied  in  a  suit  against  one  member  of  the  partnership  would 
be  in  full  payment  as  against  the  other  members  of  the  partnership, 
leaving  the  partner  sued  free  to  have  contribution  from  the  other 
members.  (Mercliants  Natl.  Bank  v.  McAnulty,  89  Texas,  124.) 
The  holder  of  a  claim  against  a  partnership  can  establish  his  claim 
against  the  estate  of  a  deceased  partner,  and  share  equally  and  pro 
rata  with  separate  creditors.  (Higgins  v.  Bector,  47  Texas,  361.) 
It  is  observed  that  the  partnership  contract  and  liability  thereunder 
imposes  upon  each  partner  the  same  obligation  that  a  sole  and  separate 
contract  does. 

The  reason  for  allowing  appellant  to  sue  the  individual  partner 
separately  and  alone  for  the  partnership  debt  in  this  case  is  con- 
vincing. The  partnership  was  alleged  to  be  dissolved  and  out  of 
existence  at  the  time  of  suit.     To  say  that  a  member  of  a  copartner- 
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ship  could  not  be  sued  alone  in  this  class  of  cases^  and  especially 
under  these  circumstances,  it  seems  to  us  would  be  a  narrow  rule. 
'  We  think  the  court  erred  in  holding  in  this  case  that  the  appellee 
could  not  be  sued  alone  and  separately  to  personal  judgment.  The 
case  is  therefore  ordered  reversed  and  remanded. 

Reversed  and  remanded. 


Gbeen  Taylor  v.  John  H.  Sillimak  et  al. 

Decided  February  22,  1908. 

1. — Contract — Signature— Xisnomer. 

Where  a  married  woman  was  unable  to  write  her  name,  and  the  notary  at 
her  request  wrote  her  name  for  her  to  a  contract  for  improvements  on  the 
homestead,  the  mistake  of  the  notary  in  writing  her  name  as  **Lutica"  instead 
of  "Lutitia"  both  in  the  signature  and  in  the  certificate  of  acknowledgment, 
was  immaterial  in  the  absence  of  any  controversy  as  to  the  identity  of  the 
person  who  executed  and  acknowledged  the  contract. 

2. — ^Acknowledgment — Suit  to  Correct — Limitation. 

In  a  suit  to  correct  a  certificate  of  acknowledgment  of  a  married  woman, 
evidence  considered,  and  held  sufficient  to  support  a  finding  that  the  suit  was 
filed  within  four  years. 

3. — ^Limitation — ^Filing  Amendment — Leave  of  Conrt. 

It  seems  that  the  actual  filing  of  an  amended  petition  setting  up  a  new 
cause  of  action  will  interrupt  the  statute  of  limitation  although  the  pleading 
is  filed  without  leave  of  the  court  having  been  previously  obtained  and  without 
the  knowledge  of  the  defendant. 

4. — ^Acknowledgment  of  Harried  Woman. 

The  certificate  of  acknowledgment  of  a  married  woman  being  in  statutory 
form,  the  testimony  of  the  notary  that  he  did  not  remember  whether  or  not  he 
explained  any  part  of  the  instrument  to  the  woman,  but  if  she  objected,  he  did 
so,  was  insufficient  to  raise  the  issue  as  to  the  validity  of  said  acknowledg- 
ment in  the  absence  of  evidence  that  the  woman  did  not  fully  understand  the 
instrument. 

5. — Judgment — ^Res  Adjndicata. 

In 'a  suit  to  correct  the  description  of  certain  premises  in  a  judgment 
foreclosing  a  lien  thereon  and  for  possession  of  said  premises,  it  was  not  error 
to  refuse  to  allow  the  defendant  in  the  suit  of  foreclosure  to  introduce  evi- 
dence that  the  judgment  of  foreclosure  had  been  rendered  for  too  large  an 
amounts    Such  issue  was  res  adjudicata. 

Appeal  from  the  District  Court  of  Anderson  County.  Tried  below 
before  Hon.   S.  A.  McMeans,  Special  Judge. 

P.  W.  Brown,  for  appellant. — This  suit  was  brought,  not  to  recover 
a  money  judgment,  but  to  iBubject  the  homestead  of  Green  Taylor 
to  an  alleged  mechanic's  lien,^  and  the  proof  showed  aflBrmatively 
that  his  wife,  Lutitia  Taylor,  did  not  sign  and  acknowledge  the  con- 
tract in  the  manner  required  by  law;  that  the  officer  made  no  offer 
to  explain  the  legal  effect  of  the  instrument  to  her  and  that  he  did 
not  explain  it  to  her.     Art.  1168,  Rev.  Stats.;  Norton  v.  Davis,  83 
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Texas,  36;  Johnson  v.  Taylor,  60  Texas,  365);  Eldridge  v.  McAdams, 
24  8.  W.,  310;  Waters  v.  State,  31  S.  W.,  642;  Focke  v.  Hardeman, 
67  Texas,  173;  Shipman  v.  Fulcrod,  42  Texas,  248;  English  v.  State, 
30   Texas  Civ.  App.,  470. 

Campbell  &  Sewell  and  Thomas  B.   Oreenwood,  for  appellees. 

PLEASANTS,  Chief  Justice.— This  suit  was  brought  by  appellees 
against  appellant,  Green  Taylor  and  his  wife,  Lutitia  Taylor,  to  cor- 
rect a  mistake  in  description  of  real  property  in  a  contract  executed 
by  appellants  on  October  31,  1901,  and  in  a  judgment  in  favor  of 
the  appellee,  the  Silliraan  Hardware  &  Grocery  Company,  rendered 
in  the  District  Court  of  Anderson  County  on  July  31,  1902,  in  a 
suit  brought  by  said  appellee  on  said  contract,  and  to  recover  title 
and  possession  of  said  property.  The  amended  petition  upon  which 
the  case  was  tried  and  which  was  filed  on  July  24,  1905,  further 
sought  to  correct  a  supposed  defect  in  the  certificate  of  acknowledg- 
ment to  said  contract.  This  petition  also  alleged  the  death  of 
Lutitia  Taylor  after  the  institution  of  the  suit,  and  further  alleged 
that  the  property  was  in  the  possession  of  and  claimed  by  appellant 
Green  Taylor  as  survivor  of  the  community  estate. 

The  defendant  answered  by  general  demurrer  and  general  denial 
and  by  special  exceptions  and  pleas,  the  nature  of  which,  so  far  as 
may  be  necessary  in  the  decision  of  the  questions  discussed  in  this 
opinion,  will  be  hereinafter  indicated. 

The  cause  was  tried  before  a  jury  in  the  court  below  and  under 
peremptory  instructions  from  the  court  a  verdict  was  returned  in 
favor  of  plaintiffs   and  judgment  rendered  in   accordance  therewith. 

The  facts  as  disclosed  by  the  record  are  as  follows:  On  October 
31,  1901,  appellant  Green  Taylor  and  his  wife,  Lutitia  Taylor, 
owned  as  community  property  lots  7  and  8  in.  block  A2,  subdivision 
A  of  the  Texas  Land  Company's  Addition  to  the  city  of  Palestine. 
Their  house  was  situated  on  lot  7,  but  their  homestead  included 
both  lots,  lot  8  being  used  for  homestead  purposes.  On  the  date 
last  named  they  entered  into  an  agreement  with  Jack  Freeman  to 
make  certain  repairs  and  additions  to  their  dwelling  house,  for 
which  they  agreed  to  pay  him  the  sum  of  $230  in  monthly  install- 
ments of  $10  and  accrued  interest,  said  payments  to  commence  on 
the  1st  of  December,  1901.  It  was  expressly  agreed  and  stipulated 
in  the  contract  or  note  evidencing  said  promise  to  pay  said  sum, 
that  failure  to  pay  any  installment  as  stipulated  tlierein  would 
mature  the  whole  indebtedness  at  the  option  of  the  holder. 

The  contract  for  the  repairs  and  additions  to  the  house  was  duly 
executed  and  acknowledged  by  Green  Taylor  and  wife,  and  by  its 
terms  a  mechanic's  lien  was  expressly  created  to  secure  the  payment 
of  the  note  before  mentioned.  This  cohtract  described  the  property 
as  situated  on  lot  8,  but  it  also  described  it  as  the  "old  house  and 
homestead  of  said  Green  Taylor  and  wife.'*  It  was  the  intention 
of  all  the  parties  to  the  contract  that  the  lien  should  attach  to  lot  7 
and  the  improvements  thereon,  and  the  designation  of  the  lot  as 
No.  8  was  a  mutual  mistake.     This  note  and  contract  was  assigned 
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by  Freeman  to  the  appellee  Silliuian  Hardware  Company  for  a 
valuable  consideration.  Taylor  and  wife  failed  to  pay  the  install- 
ments as  they  became  due  on  said  note  and  the  Silliman  Hardware 
Company  brought  suit  thereon  for  the  recovery  of  the  entire  amount 
of  said  note,  with  ten  percent  attorney's  fees  as  stipulated  in  the 
note,  and  for  foreclosure  of  the  mechanic's  lien  upon  the  property 
described  in  the  contract.  Both  defendants  in  this  suit  were  duly 
served  with  citation  and  both  failed  to  answer.  The  case  was  tried 
on  July  31,  1902,  and  judgment  by  default  was  rendered  in  favor 
of  plaintiff  for  the  amount  of  said  note,  interest  and  attorney's  fees 
and  for  foreclosure  of  the  mechanic's  lien  upon  the  property  which 
is  described  in  the  judgment  just  as  it  is  in  the  contract  before  men- 
tioned. Upon  this  judgment  an  order  of  sale  was  issued  and  the 
property  described  in  the  judgment  was  sold  to  the  appellee  J.  H. 
Silliman  for  the  sum  of  $200.  The  purchaser  at  this  sale  believed 
that  he  was  buying  the  lot  upon  which  the  improvements  were  situated, 
and  it  was  so  understood  by  the  parties  to  the  judgment  and  the 
officer  who  executed  said  order  of  sale.  After  his  purchase  Silliman 
was  placed  in  possession  of  lot  7  and  the  improvements  thereon. 
Some  months  after  this  Tavlor  and  wife  discovered  the  mistake  in 
the  number  of  the  lot  as  designated  in  the  contract  and  in  the  judg- 
ment before  mentioned  and  re-entered  upon  said  premises  and  ousted 
Silliman  therefrom. 

The  contract  creating  the  lien  is  signed  by  both  grantors  by  their 
mark  and  the  signature  of  the  wife,  Lutitia,  is  written  Lutica.  The 
same  mistake  appears  in  the  certificate  of  the  notary  who  took  Mrs. 
Taylor's  acknowledgment  to  the  contract.  This  certificate  is  in  stat- 
utory form  and  the  officer  certifies  that  the  grantee  Lutica  Taylor, 
the  wife  of  Green  Taylor,  is  known  to  him  to  be  the"  person  whose 
name  is  subscribed  to  the  instrument. 

Under  the  first  assignment  of  error  presented  in  appellant's  brief 
it  is  contended  that  the  court  below  should  not  have  instructed  a 
verdict  for  plaintiffs  because  the  pleadings  and  evidence  raise  the 
issue  of  limitation  as  against  plaintiffs'  right  to  correct  the  certifi- 
cate of  acknowledgment  to  the  contract  by  which  the  lien  sought 
to  be  enforced  was  created,  and  because  the  plaintiffs  failed  to  show 
that  said  contract  was  acknowledged  by  Lutitia  Taylor  in  the 
manner  prescribed  by  law.  There  is  no  merit  in  either  of  these 
contentions.  As  to  the  first  contention,  we  do  not  think  the  fact 
that  the  first  name  of  the  wife,  Lutitia  Taylor,  was  erroneously 
written  by  the  notary,  "Lutica,"  both  in .  the  signature  to  the  con- 
tract and  in  the  certificate  of  acknowledgment,  in  any  way  affected 
the  validity  of  the  contract.  There  is  no  issue  in  the  evidence  as  to 
the  identity  of  the  person  who  executed  and  acknowledged  the  con- 
tract, and  the  error  of  the  notary  in  writing  the  name  Lutica,  in- 
stead of  Lutitia,  conceding  that  the  two  names  are  not  idem  sonans^ 
was  immaterial.  If,  however,  the  correction  of  the  certificate  in  this 
regard  was  necessary  to  plaintiffs'  right  to  correct  the  description 
of  the  property  to  which  the  contract  applied,  we  think  the  undis- 

Euted  evidence  shows  that  the  suit  to  correct  the  certificate  was  not 
arred  by  the  four  years  statute  of  limitations. 
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The  contract  was  executed  and  acknowledged  on  October  31,  1901, 
and  the  amended  petition  which  sought  the  correction  of  the  certifi- 
cate was  filed  on  July  24,  1905.  There  is  an  issue  in  the  evidence 
as  to  whether  appellees  had  leave  of  the  court  to  amend,  no  order 
to  that  effect  appearing  upon  the  judge's  docket  or  the  minutes  of 
the  court.  It  is  admitted,  however,  by  the  attorney  for  the  appellant 
that  appellees'  attorney  gave  him  the  amended  petition  a  few  days 
before  the  24th  of  July,  and  he  kept  the  same  in  his  oflSce  for  several 
days.  On  the  day  named  appellees'  attorney  came  to  the  office  of 
appellant's  attorney,  asked  for  and  obtained  the  petition  and  took 
it  to  the  clerk's  office  and  filed  it.  He  did  not  tell  attorney  for 
appellant  that  he  intended  to  file  the  petition  and  did  not  ask  him 
to  waive  notice  of  such  filing  or  consider  it  as  filed.  Attorney  for 
appellant  did  not  actually  know  that  the  petition  had  been  filed 
until  some  time  in  January,  1906.  He  says  that  he  asked  the  clerk 
several  times  during  the  fall  of  1905  if  any  papers  had  been  filed 
in  the  case  and  was  answered  each  time  in  the  negative.  When  he 
made  these  inquiries  he  also  asked  for  the  papers  in  the  case  and 
failed  to  get  them.  He  does  not  say  why  he  could  not  get  the  papers. 
We  think  these  facts  are  sufficient  to  charge  appellant  as  a  matter 
of  law  with  notice  of  the  filing  of  the  petition,  and  the  bar  of  limi- 
tation against  plaintiffs'  right  to  correct  the  certificate  not  being 
complete  at  the  date  of  such  filing,  the  issue  of  limitation  was  not 
raised  by  the  evidence. 

As  before  stated,  the  certificate  is  in  statutory  form.  The  notary 
who  took  the  acknowledgment  testified  that  he  read  the  entire  con- 
tract to  Mrs.  Taylor  and  that  she  said  she  understood  it.  In  answer 
to  a  question  by  appellant's  attorney  he  stated  that  he  did  not  re- 
member whether  he  explained  any  part  of  it  to  her  or  not,  but  he 
did  so  if  she  ''objected."  There  is  no  testimony  tending  to  show 
that  Mrs.  Taylor  did  not  fully  understand  the  instrument.  We 
think  this  evidence  fails  to  raise  the  issue  presented  by  appellant's 
second  contention  before   stated. 

Other  assignments  complain  of  the  refusal  of  the  trial  court  to 
allow  appellant  to  introduce  evidence  under  his  plea  that  the  contract 
for  the  repairs  upon  the  house  was  not  fully  performed  by  the  con- 
tractor and  that  appellant  was  therefore  not  liable  for  the  amount 
adjudged  against  him  in  the  original  suit.  There  was  no  error  in 
this  ruling.  The  judgment  in  the  original  suit  was  res  adjudicata 
as  to  these  issues. 

It  is  unnecessary  to  discuss  the  various  assignments  in  detail, 
none  of  them  in  our  opinion  present  any  error,  and  all  of  them  are 
overruled.  There  being  no  error  shown  by  the  record  the  judgment 
of  the  court  below  is  affirmed.     (Justice  McMeans  not  sitting.) 

Affirmed, 

Writ  of  error  refused. 
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W.  L.  TowNSEN,  County  Judge,  et  al,  v.  W.  B.  Merspelder  et  al. 

Decided  February  22,  1908. 

1. — InjimetloiL— <!loimt7  Seat  Election — ^Political  Proceeding. 

The  District  Courts  of  this  State  have  no  jurisdiction  to  prevent  by  in- 
junction the  canvassing  of  the  returns  and  the  declaring  of  the  result  by  the 
proper  officers  of  an  election  held  to  select  a  county  seat;  a  proceeding  insti- 
tuted for  that  purpose,  even  by  the  persons  whose  pecuniary  interest  might 
be  affected  by  the  acts  sought  to  be  enjoined,  is  a  political  proceeding  and 
not  a  suit  within  the  ordinary  acceptation  of  that  term.  The  courto  can 
only  interfere  to  protect  pecuniary  rights  after  the  political  questions  have 
been  settled. 

2. — Connty  Seat  Election — ^Void  Political  Act — ^Injunction. 

On  the  ground  that  a  certain  locality  had  been  previously  selected  as 
a  county  seat  at  an  election  held  for  that  purpose,  an  injunction  was  sought 
to  restrain  the  County  Judge  and  other  officers  from  canvassing  the  votes  and 
declaring  the  result  of  a  second  election  in  favor  of  another  locality;  it  ap- 
peared on  the  face  of  the  record  and  the  petition  that  no  place  received  the  neces- 
sary majoritv  of  votes  at  the  first  election  and  hence  that  the  act  of  the  County 
Judge  in  declaring  that  a  certain  locality  had  been  chosen  was  without  authority 
of  law  and  void.  Held,  that  an  injunction  was  improperly  granted  to  restrain 
the  County  Judge  from  declaring  the  result  of  the  second  election. 

Appeal  from  the  District  Court  of  Parmer  County.  Tried  below 
before  Hon.  J.  N".  Browning. 

Turner  £  Boyce  and  J.  W.  Crudgington,  for  appellants. — The 
holding  of  an  election^  canvassing  the  returns^  and  declaration  of 
the  result  thereof  is  a  function  of  the  political  department  of  the 
government  with  which  a  court  of  equity  has  no  jurisdiction  to  in- 
terfere. Bobinson  &  Watson  v.  Wingate,  80  S.  W.,  1067;  see  also 
98  Texas,  267;  10  Am.  &  Eng.  Ency.  of  Law,  p.  816. 

A  citizen  taxpayer  and  voter  in  a  county  has  no  such  interest  in 
the  location  of  the  county  seat  thereof  as  will  enable  him  to  main- 
tain a  suit  for  the  purpose  of  determining  the  result  of  an  election 
affecting  its  location.  If  in  a  suit  involving  a  private  right  or 
interest  it  becomes  necessary  to  ascertain  the  true  result  of  such  an 
election  the  courts  will  consider  the  question  and  ascertain  and 
declare  such  results,  but  will  then  go  no  further  than  is  necessary 
to  protect  the  right  or  interest  in  controversy.  Bobinson  &  Watson 
V.  Wingate,  80  S.  W.,  1067;  Caruthers  v.  Harnett,  67  Texas,  127; 
Caruthers  v.  Slaughter,  2  S.  W.,  526;  Caruthers  v.  State,  67  Texas, 
132;  Harrell  v.  Lynch,  65  Texas,  146;  Walker  v.  Tarrant  Co.,  20 
Texas,  20;  Whittaker  v.  Dillard,  81  Texas,  364. 

The  court  erred  in  ordering  the  issuance  of  the  temporary  injunc- 
tion prayed  for  by  plaintiffs  for  the  reason  that  plaintiffs'  petition 
fails  to  show  that  Parmerton,  at  the  time  of  ordering  the  election 
by  the  county  judge  of  Parmer  County,  on  November  4,  1907,  was 
the  legal  county  seat  of  Parmer  County,  in  that  said  petition  does 
not  allege  that  said  town  of  Parmerton  at  the  first  election,  held 
on  May  7,  1907,  received  a  majority  of  all  the  votes  cast  by  the 
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electors  voting  at  the  election  for  the  county  seat,  and  it  is  not  alleged 
that  the  canvass  of  the  returns,  as  made  by  the  county  judge,  show 
such  result.  Bevised  Statutes,  arts.  809,  810;  Caruthers  v.  Harnett, 
67  Texas,  127;  Caruthers  v.  Slaughter,  2  S.  W.,  526;  Caruthers  v. 
State,  67  Texas,  132;  Presidio  County  v.  JeflE  Davis  Co.,  77  S.  W., 
278;  Whittaker  v.  Dillard,  81  Texas,  364;  Ewing  v.  Duncan,  81 
Texas,  230;  State  v.  Alcorn,  78  Texas,  387;  Dean  v.  State,  88  Texas, 
290. 

Madden  dk  Trulove  and  Knight  &  Slaton,  for  appellees. 

STEPHENS,  Associate  Justice. — This  proceeding  was  instituted 
by  W.  B.  Mersfelder  and  several  other  resident  citizens,  property 
holders,  voters  and  taxpayers  of  Parmer  County  against  the  county 
judge  and  county  commissioners  of  that  county  to  enjoin  the  county 
judge  from  opening  and  canvassing  the  returns  and  declaring  the 
result  of  an  election  held  in  that  county  on  December  10,  1907,  for 
the  location  of  the  county  seat  of  said  county,  and  to  restrain  all 
the  defendants  from  ^'recognizing  in  any  way  that  said  election 
was  legal  or  valid,  and  from  making  or  entering  any  orders,  or  taking 
any  official  steps  or  doing  official  acts,  recognizing  the  validity  of 
said  pretended  election,  or  that  the  county  seat  of  said  county  is 
at  any  place  other  than  Parmerton.*'  The  temporary  injunction 
was  granted,  as  prayed  for,  by  the  district  judge  in  chambers,  and 
from  that  judgment  this  appeal  is  prosecuted. 

The  facts  out  of  which  the  controversy  arose  are  thus  sufficiently 
stated  in  appellants'  brief:  "On  April  9,  1907,  the  county  judge  of 
Deaf  Smith  County,  Texas,  organizing  Parmer  County,  which  had 
been  theretofore  unorganized  and  attached  to  Deaf  Smith  County 
for  judicial  purposes,  ordered  an  election  to  be  held  in  the  various 
voting  precincts  of  said  Parmer  County,  on  May  7,  1907,  for  the 
purpose  of  electing  county  and  precinct  officers  and  designating  a 
county  seat  of  said  county.  Said  election  was  held  on  May  7,  1907, 
and  returns  made  to  the  county  judge  of  said  Deaf  Smith  County; 
at  said  election  the  town  of  Parmerton  received  for  county  seat 
twenty  votes,  the  town  of  Bovina  nineteen  votes,  the  town  of  Friona 
six  votes  and  the  town  of  Farwell  four  votes.  The  county  judge  of 
Deaf  Smith  County  on  May  8,  1907,  canvassed  such  returns  and 
made  a  tabular  statement  of  the  result,  as  shown  by  such  returns 
on  the  record  of  election  returns  of  Deaf  Smith  County,  the  book 
in  which  such  records  were  usually  kept,  which  showed  the  number 
of  votes  cast  for  each  of  said  places  at  each  precinct,  and  the  totals 
as  above  stated;  opposite  the  name  Parmerton  is  noted,  'majority 
vote  one.'  On  May  8,  1907,  said  county  judge  issued  an  order  in 
which  he  declared  that  certain  officers  had  been  elected  to  the  various 
offices  of  said  Parmer  County,  and  that  Parmerton  had  been  elected 
the  county  seat,  having  received  a  'majority  vote,*  and  ordered  that 
due  minute  of  election  returns  be  entered  in  the  record  of  election 
returns,  and  that  such  order  be  recorded  in  the  minutes  of  the 
Commissioners  Court  of  Deaf  Smith  County,  Texas,  which  seems 
to  have  been   done.     About  June   5,    1907,   there  was   filed  in   the 
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District  Court  of  Parmer  County  a  suit  contesting  the  validity  of 
said  election,  which  said  contest  was  dismissed  after  the  order  for 
the  second  election  was  made  November  4,  1907,  as  hereinafter 
referred  to.  After  the  entry  of  the  order  declaring  Parmerton  the 
county  seat  above  referred  to,  the  county  seat  was  maintained  at 
Parmerton;  and  on  June  8,  1907,  the  Commissioners  Court  of 
Parmer  County,  by  order  entered  on  its  minutes,  directed  that  all 
county  records  be  kept  at  said  Parmerton  until  the  location  and 
establishment  of  the  county  seat  of  said  county  should  be  finally 
settled  according  to  law.  On  November  4,  1907,  the  county  judge 
of  Parmer  County  ordered  an  election  to  be  held  in  said  county  on 
December  10,  1907,  for  the  purpose  of  designating  a  county  seat  of 
said  county,  which  said  election  was  duly  held,  resulting  in  the 
town  of  Farwell  receiving  a  majority  of  more  than  two-thirds  of 
the  votes  cast  at  the  election.'' 

In  the  case  of  Bobinson  &  Watson  v.  Wingate,  80  S.  W.,  1067,  in 
an  elaborate  and  well  considered  opinion  by  Judge  Gill,  in  which 
very  many,  if  not  all,  the  previous  decisions  bearing  on  the  subject 
were  reviewed,  the  Court  of  Civil  Appeals  for  the  First  Supreme 
Judicial  District  distinctly  held  that  the  District  Courts  of  this 
State  have  no  jurisdiction  to  prevent  by  injunction  the  publication 
of  the  result  of  a  local  option  election,  treating  a  proceeding  insti- 
tuted for  that  purpose,  even  by  persons  whose  pecuniary  interests 
might  be  affected  by  the  adoption  of  the  law,  as  a  mere  political 
proceeding  and  not  a  suit  within  the  ordinary  acceptation  of  that 
term.  This  opinion  was  expressly  approved  by  the  Supreme  Court. 
83   S.  W.,   182. 

The  proceeding  now  before  us  comes  clearly,  we  think,  within 
that  decision,  notwithstanding  the  allegation  that  *'if  the  county 
seat  of  said  county  is  removed  from  Parmerton  to  the  town  of  Far- 
well,  the  county  of  Parmer,  and  the  taxpayers  thereof,  will  incur 
a  loss  of  about  $1000  in  money  occasioned  by  the  loss  of  the  court- 
house now  being  erected,  and  the  expense  that  will  necessarily  be 
incurred  in  moving  said  county  seat  and  the  records,  furniture  and 
fixtures  belonging  to  said  county,  all  of  which  will  entail  upon  the 
plaintiffs  and  other  taxpayers,  great  and  irreparable  injury;"  and 
notwithstanding  the  further  allegation  that  one  of  the  plaintiffs, 
Norman  Wilson,  "is  the  duly  elected  and  acting  treasurer  of  said 
county,  and  now  has  all  the  books  and  records  pertaining  to  said 
office  in  his  possession  at  Parmerton,  but  plaintiffs  have  good  reason 
to  believe,  and  do  believe,  that  if  said  returns  are  opened  and  can- 
vassed and  Farwell  is  declared  to  be  the  county  seat  of  said  county, 
that  the  Commissioners  Court  of  said  county  will  at  once  remove, 
or  cause  to  be  removed,  to  Farwell  the  books  and  records  pertaining 
to  such  office,  thus  inflicting  upon  said  Wilson,  the  other  plaintiffs 
and  the  taxpayers  of  said  county  great  and  irreparable  injury,  for 
which  they  have  no  adequate  remedy  unless  the  defendants  be  re- 
strained and  enjoined  from  so  doing.'* 

The  clear  and  unmistakable  meaning  of  the  opinion  referred  to 
is  that  it  will  be  time  enough  for  the  courts  to  interfere  by  writ 
of  injunction  to  protect  the  rights  of  those  threatened  with  pecuniary 
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loss  after  the  political  question  has  been  settled,  which  is  not  done 
until  the  result  of  the  election  is  declared. 

We  find  nothing  in  this  opinion  or  in  the  conclusion  we  have 
reached,  holding  it  to  be  applicable  to  the  case  before  us,  in  conflict 
with  the  decision  in  Caruthers  v.  Harnett,  67  Texas,  127.  That  was 
a  suit  by  the  county  treasurer  to  prevent  the  immediate  removal  of 
his  records,  books  and  papers  from  Fort  Davis  to  Marfa,  and  in 
no  sense  a  proceeding  to  prevent  the  declaration  of  the  result  of  a 
county  seat  election. 

But  if  it  should  be  held  that  the  court  had  jurisdiction  to  grant 
an  injunction,  we  incline  to  the  opinion  that  no  injunction  should 
have  been  granted  in  this  instance,  because  it  distinctly  appears 
from  the  face  of  the  record  of  the  election  returns,  as  canvassed 
and  entered  by  the  county  judge  of  Deaf  Smith  County,  that  Par- 
merton  did  not  receive  a  majority  of  the  votes  cast  at  the  county 
seat  election.  The  true  meaning  of  the  record,  read  as  a  whole, 
would  seem  to  be  that  the  county  judge  declared  Parmerton  to  be 
the  county  seat  because  it  received  a  majority  of  one  vote  over  Bovina, 
its  next  highest  competitor,  although  it  received  less  than  a  majority 
of  all  the  votes  cast.  In  other  words,  in  opening  the  returns,  count- 
ing the  votes  and  declaring  the  result,  the  county  judge  made  a 
record  which  shows  on  its  face,  by  the  facts  therein  recited,  that  the 
election  did  not  result  in  the  selection  of  any  place  as  the  county 
seat  of  Parmer  County,  but  nevertheless,  in  the  face  of  this  record, 
he  declared  Parmerton  to  be  the  county  seat.  The  jurisdiction  of 
the  county  judge,  as  a  returning  oflBcer,  to  canvass  the  returns  and 
declare  tlie  result  was  limited  and  special,  and  when  in  the  exercise 
of  this  power  the  fact  showing  that  the  election  had  not  resulted 
in  the  selection  of  a  county  seat,  was  definitely  ascertained,  it  was 
not  within  his  province  to  select  the  county  seat  by  a  mere  declara- 
tion of  his  own.  It  was  suggested  in  argument  that  the  County 
Judge  probably  made  the  mistake  of  supposing  that  a  plurality  vote 
was  synonymous  with  a  majority  vote;  but  however  this  may  be, 
tlie  law  provides  that  a  county  seat  can  only  be  selected  by  a  majority 
of  the  votes  cast  at  an  election  held  for  that  purpose,  and  does  not 
authorize  the  county  judge  by  a  vote  of  his  own  to  make  the  selec- 
tion, as  was  in  effect  done  in  this  instance. 

The  order  granting  the  injunction  will  be  reversed  and  the  injunc- 
tion   dissolved. 

Reversed  and  injunction  dissolved. 


Sam  E.  Merrill  et  al.  v.  Z.  Z.  Savage  et  al. 

Decided  February  22,  1908. 

1. — ^Temporary  Injunction — ^Appeal — ^Act  Sustained. 

The  Act  of  the  Thirtieth  Legislature  (General  Laws,  1907,  page  206),  pro- 
viding for  appeals  from  interlocutory  orders  granting  or  dissolving  injunc- 
tions, is  not  -subject  to  the  objection  that  it  is  nugatory  and  void  because  it 
fails  to  provide  a  procedure  in  such  cases. 
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8. — ^Iiooal  Option  Election — ^Injunction — Legal  Remedy. 

An  injunction  to  restrain  a  County  Judge  and  others  from  publishing  the 
result  of  a  local  option  election  should  not  be  granted  when  the  grounds  upon 
which  the  injunction  is  sought  would  be  cognizable  in  a  contest  proceeding. 
The  remedy  by  injunction  should  not  be  substituted  for  the  remedy  by  contest. 

3. — Same — Local  Option  Election — ^Property  Eights. 

The  fact  that  individual  property  rights  might  be  jeopardized  or  de- 
stroyed by  the  enforcement  of  local  option  is  not  sufficient  ground  for  granting 
an  injunction  against  declaring  the  result  of  such  an  election.  Such  consequence 
is  incidental  and  too  remote,  and  if  such  right  exists  at  all  it  exists  only  when 
an  attempt  is  made  to  enforce  the  law. 

4. — Same — Same — ^Political  Qnestion — ^Act  Constmed. 

The  performance  by  public  officers  of  their  duties  necessary  to  the  legal 
adoption  of  a  law  belongs  to  the  political  domain,  and  the  courts  have  no  right 
to  interfere.  This  rule  was  not  changed  by  the  Act  of  1005,  (General  Laws, 
page  95). 

Appeal  from  the  District  Court  of  Potter  County.  Tried  below 
before  Hon.  Lewis  Fisher. 

Sam  B.  Merrill,  Madden  £  Trulove  and  Zimmerman  £  Stone,  for 
appellants. — Plaintiffs  have  an  adequate  remedy  at  law,  by  way  of 
contest  of  said  election,  for  all  irregularities  and  wrongs  in  connec- 
tion therewith,  which  remedy  is  made  exclusively  by  law,  so  that 
the  injunction  prayed  for  and  granted  by  Judge  Fisher  is  unau- 
thorized by  law.  Eev.  Stats.,  art.  2989,  as  amended.  Laws  1907,  p. 
206;  Bev.  Stats.,  art.  3397,  as  amended.  Laws  1907,  p.  447;  Eobinson 
&  Watson  V.  Wingate,  80  S.  W.,  1067;  id.  98  Texas^  267. 

Such  proceeding  is  a  contest  of  a  local  option  election  in  a  way 
and  manner  not  authorized  by  article  3397  of  the  Eevised  Statutes 
of  Texas,  as  amended  by  the  Act  approved  May  14,  1907,  and  sus- 
pends the  enforcement  of  the  local  option  law  in  Potter  County 
pending  such  contest,  contrary  to  the  law  as  declared  in  said  article. 
Bev.  Stats,  art.  3397,  amended.  Laws  1907,  p.  447;  Eobinson  & 
Watson  V.  Wingate,  80  S.  W.,  1071. 

Declaring  and  publishing  the  result  of  the  election  is  a  political 
or  legislative  question,  over  which  the  courts  have  no  power.  Bogers 
V.  Jones,  42  Texas,  340;  2  Bose's  Notes,  588;  Seay  v.  Hunt,  55 
Texas,  558;  Gibson  v.  Templeton,  62  Texas,  557;  3  Bose's  Notes,  480. 

Oeo.  0.  Clough,  Reeder,  Oraham  &  Williams  and  R.  0.  Watt,  for 
appellees. — ^Where  it  is  apparent  from  the  sworn  petition  that  a 
local  option  election  was  illegally  conducted  in  such  manner  that 
the  result  declared  must  be  reversed  on  a  hearing,  an  injunction  may 
be  granted  at  the  suit  of.  a  person  whose  property  would  be  destroyed, 
or  whose  property  rights  impaired  by  the  putting  into  effect  of  the 
result  of  the  fraudulent  or  void  election.  Act,  29th  Leg.,  p.  95; 
Carothers  v.  Harnett,  67  Texas,  127;  Sweeney  v.  Webb,  33  Texas 
Civ.  App.,  324;  Eppstein  v.  Webb,  75  S.  W.,  337;  contra,  Bobertson 
v.  Wingate,  80  S.  W.,  1067,  98  Texas,  267. 

Also  the  following  cases  from  other  States:  Boren  v.  Smith,  47 
111.,  482;  People  v.  Winant,  48  111.,  263;  Shaw  v.  Hill,  67  III,  455; 
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Mayor,  etc.,  v.  Hughes,  36  S.  E.,  247  (Ga.) ;  Murfreesboro  Ry.  v. 
Hertford  Co.,  12  S.  E.,  952  (N.  C.) ;  Cozart  v.  Fleming,  31  S.  E., 
822  (N.  C);  Gile  v.  Stegner,  100  K  W.,  101  (Minn.);  Maxey  v. 
Meek,  30  Ark.,  472;  State  v.  Cunningham,  81  Wis.,  440;  s.  c.  15  L. 
R.  A.,  561 ;  B.  c.  17  L.  R.  A.,  145 ;  Caseaden  v.  City  of  Waterloo,  77 
X.  W.,  333   (Iowa);  Layton  v.   City  of  Monroe,  SS  So.,  99    (La.). 

SPEER,  Associate  Justice. — Z.  Z.  Savage  and  J.  N.  Bozeman 
sought  and  obtained  an  injunction  against  Sam  R.  Merrill,  as  county 
judge  of  Potter  County,  and  other  defendants,  as  owners  and  pub- 
lishers of  a  weekly  newspaper,  restraining  them  from  publishing 
tlie  result  of  a  local  option  election  held  in  Potter  County  on 
December  3,  1907.  The  writ  was  granted  by  the  Honorable  Lewis 
Fisher,  judge  of  the  Tenth  Judicial  District,  the  application  therefor 
showing  that  the  Honorable  J.  N.  Browning,  within  whose  district 
Potter  County  is  situated,  was  disqualified. ,  The  respondents  in  the 
writ  have  appealed  from  this  interlocutory  order  within  the  time 
prescribed   by   law. 

At  the  threshold  of  the  discussion  we  are  confronted  with  the 
question  whether  or  not  the  Act  passed  at  the  regular  session  of 
the  Thirtieth  Legislature  (page  206),  providing  for  appeals  from 
interlocutory  orders  granting  or  dissolving  injunctions,  is  nugatory 
and  void  by  reason  of  its  failure  to  provide  proper  procedure.  The 
Act  reads :  "Sec.  2.  -  Any  party  or  parties  to  any  civil  suit,  wherein 
a  temporary  injunction  may  be  granted  or  dissolved  under  any  of 
the  provisions  of  this  title  in  term  time  or  in  vacation,  may  appeal 
from  the  order  of  judgment  granting  or  dissolving  such  injunction 
to  the  Court  of  Civil  Appeals  having  jurisdiction  of  the  case;  pro- 
vided the  transcript  in  such  case  shall  be  filed  with  the  clerk  of 
the  Court  of  Civil  Appeals  not  later  than  fifteen  days  after  the  entry 
of  record  of  such  order  or  judgment  granting  or  dissolving  such 
injunction."  "Sec.  3.  It  shall  not  be  necessary  to  brief  such  case 
in  the  Court  of  Appeals  or  Supreme  Court  and  the  case  may  be 
heard  in  the  said  courts  on  the  bill  and  answer  and  such  affidavits 
and  evidence  as  may  have  been  admitted  by  the  judge  granting  or 
dissolving  such  injunction;  provided  the  appellant  may  file  a  brief 
in  the  Court  of  Appeals  or  Supreme  Court  upon  furnishing  the 
appellee  with  a  copy  thereof  not  later  than  two  days  before  the  case 
is  called  for  submission  in  such  court,  and  the  appellee  shall  have 
until  the  day  the  case  is  called  for  submission  to  answer  such  brief." 
In  support  of  appellee's  insistence  that  these  sections  are  impotent 
we  are  cited  to  the  cases  of  Ward  v.  Ward,  37  Texas,  389,  and 
Dial  V.  Collins,  40  Texas,  367,  construing  an  Act  of  the  Twelfth 
Legislature  (page  17),  passed  November  1,  1871.  That  Act  read 
as  follows:  "Section  1.  Be  it  enacted  by  the  Legislature  of  the 
State  of  Texas  that  any  party  to  any  civil  suit  that  may  now  be 
pending  or  may  hereafter  be  instituted  in  any  of  the  District  Courts 
of  this  State  shall  have  the  right  of  appeal  to  the  Supreme  Court 
of  the  State  from  any  interlocutory  judgment,  order  or  decree  that 
may  hereafter  be  rendered  by  such  District  Court  in  such  suit." 
"Sec.  2.     That  all  appeals  authorized  by  the  first  section  of  this  Act 
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shall  be  regulated  by  the  law  regulating  appeals  from  final  judg- 
ment in  the  District  Court,  so  far  as  the  same  may  be  applicable 
thereto/'  In  the  decisions  referred  to  the  Supreme  Court*  held  that 
this  Act  was  nugatory  and  void  for  want  of  adequate  provision  in 
the  law  to  carry  out  its  execution,  upon  the  reasoning  that  the  law 
regulating  appeals  from  final  judgments  in  the  District  Court  was 
wholly  inapplicable  to  appeals  from  interlocutory  orders.  The  state 
of  the  law  with  reference  to  appeal  bonds  was  then  adverted  to  and 
it  was  shown  that  no  bond  was  prescribed  by  law  which  could  be 
applicable  to  an  appeal  from  an  interlocutory  order. 

While  we  think  the  Act  of  1907  under  consideration  should  be 
construed  in  connection  with  general  statutes  regulating  appeals 
and  that  such  statutes  should  be  held  to  regulate  appeals  from  in- 
terlocutory orders  insofar  as  the  same  may  be  applicable,  we  are 
nevertheless  not  remitted  entirely  to  these  statutes  for  the  procedure. 
The  time  is  made  certain  by  the  Act  within  which  the  transcript 
must  be  filed  with  the  clerk  of  the  Court  of  Civil  Appeals,  and  it  is 
reasonably  certain  what  this  transcript  shall  contain.  The  notice 
of  appeal  provided  by  general  law  is  not  applicable  and  need  not 
be  given  where  the  order,  as  here,  was  made  in  vacation.  The  diffi- 
culty as  to  the  character  of  appeal  bond  to  be  given,  which  formed 
the  basis  of  decision  in  the  cases  above  referred  to  because  of  the 
meagemess  of  the  law  as  it  then  existed,  vanishes  in  the  light  of 
our  present  statutes,  which  provide  for  appeals  upon  cost  bonds. 
The  Act  further  provides  for  the  review  of  a  decision  of  the  judge 
granting  or  dissolving  the  writ  on  the  bill  and  answer  and  such 
aflSdavits  and  evidence  as  may  have  been  admitted  by  the  judge, 
and  relieves  the  parties  from  the  necessity  of  briefing  such  case, 
thereby  impliedly  at  least  relieving  the  appellant  from  the  necessity 
of  filing  assignments  of  error.  But  the  complaint  on  such  appeals 
is  ordinarily  so  apparent  and  so  nearly  fundamental  as  that  the 
Legislature  may  justly  have  dispensed  with  the  necessity  for  specific 
assignments  of  error.  However  that  may  be,  it  is  clear  that  some 
of  the  general  provisions  of  law  regulating  appeals  are  applicable 
to  appeals  under  tlie  present  statute,  and  that  in  part  at  least  in 
the  Act  itself  provision  is  made  for  the  execution  of  the  law,  so  that 
the  reasoning  which  prompted  the  decision  in  the  early  cases  referred 
to  does  not  obtain  in  the  present  case  and  the  statute  should  be  per- 
mitted to  stand. 

Furthermore,  it  is  not  unworthy  of  notice  that  this  statute  is 
very  similar  to  the  provision  in  article  1383,  Sayles'  Texas  Civil 
Statutes,  authorizing  an  appeal  from  an  interlocutory  order  of  the 
District  Court  appointing  a  receiver  or  trustee  in  any  cause,  such 
appeal  to  be  taken  within  twenty  days  from  the  entry  of  such  order. 
The  statute  just  referred  to  is  at  least  as  meager,  so  far  as  provisions 
for  its  execution  are  concerned,  as  the  Act  under  consideration, 
yet  the  courts  have  often  entertained  such  appeals  without  even 
discovering  the  difficulties  which  appellee  now  insists  are  insur- 
mountable. Farwell  v.  Babcock,  65  S.  W.,  512;  American  Tribune 
New  Colony  Co.  v.  Schuler,  79  S.  W.,  371;  Espuela  Land  &  Cattle 
Co.  V.  Bindle,  5  Texas  Civ.  App.,  18.     The  same  may  be  said  also 
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of  the  practical  application  of  the  Act  under  consideration.  It  has 
served  its  purpose  in  the  following  cases  that  we  now  call  to  mind: 
Buchanan  v.  Wilburn,  20  Texas  Ct.  Eep.,  113;  Walstein  v.  Nicholson, 
105  S.  W.,  207;  Caswell  v.  Funderberger,  105  S.  W.,  1017.  So 
that  we  hold  the  Act  to  be  sufficient  to  authorize  appeals  in  accord- 
ance with  the  evident  intention  of  the  Legislature  which  passed  it. 

On  the  merits  of  the  appeal  we  have  no  hesitancy  in  holding 
both  on  authority  and  on  principle  that  the  writ  of  injunction  to 
stay  the  publication  of  the  order  declaring  the  result  of  the  election 
in  favor  of  prohibitien  was  improperly  issued.  Appellees'  petition 
evinces  great  diligence  upon  the  part  of  their  attorneys  in  seeking 
out  and  setting  forth  irregularities  which  would,  if  true,  undoubtedly 
change  the  result  of  the  election  in  a  proper  proceeding  instituted 
for  that  purpose,  but  not  one  of  them  presents  a  question  that  is 
not  now  cognizable  by  the  District  Court  in  a  contest  proceeding 
proper.  In  truth,  tliis  proceeding  is  obviously  but  an  attempt  to 
contest  the  local  option  election  in  Potter  County  by  injunction 
proceedings  rather  than  in  the  maimer  pointed  out  by  statute. 

Nor  do  the  allegations  that  appellees'  individual  property  rights 
as  saloon  keepers  will  be  jeopardized  and  destroyed  by  tlie  enforce- 
ment of  local  option  in  the  least  change  the  character  of  the  pro- 
ceeding. That  consequence  is  but  incidental  and  too  remote  from 
the  act  sought  to  be  enjoined  to  authorize  the  interposition  of  the 
equitable  writ  of  injunction.  It  may  be,  though  we  are  not  called 
upon  to  decide  that  question,  that  appellees  will  be  entitled  to  the 
writ  to  protect  themselves  against  the  enforcement  of  the  law  when 
once  that  is  attempted,  but  it  is  time  enough  to  decide  that  question 
when  we  have  reached  it.  We  feel  quite  clear  that  they  are  not  how 
entitled  to  the  writ,  where  the  effect  of  granting  it  would  be  to 
interfere  with  and  anticipate  one  of  the  steps  necessary  to  the  legal 
adoption  of  a  law.  This  is  a  political  question  with  which  the  courts 
have  no  right  to  interfere.  This  case  is  not  to  be  distinguished 
from  Eobinson  &  Watson  v.  Wingate,  80  S.  W.,  1067,  and  98  Texas, 
267,  in  which  the  principles  so  learnedly  elaborated  by  the  Court  of 
Civil  Appeals  for  the  First  District  were  epitomized  by  Mr.  Justice 
Williams  for  the  Supreme  Court  in  the  following  language:  *^The 
reasons  may  be  summed  up  in  the  conclusion  that  there  is  in  the 
performance  of  these  statutory  duties  no  invasion  in  a  legal  sense 
of  the  property  rights  of  complainants  as  licensed  liquor  dealers, 
whetjier  the  election  is  open  to  attack  in  other  ways  or  not.'* 

Finally,  it  is  contended  that  even  though  the  decision  in  Robinson 
&  Watson  V.  Wingate  be  conclusive  of  the  question  as  the  law  then 
stood,  yet  by  Act  of  the  Twenty-Ninth  Legislature,  page  95,  ap- 
proved April  7,  1905,  the  rule  has  been  changed  and  injunctions 
may  now  issue  restraining  the  declaration  of  the  result  or  publica- 
tion of  such  order,  as  the  case  may  be.  Section  1  of  the  Act  relied 
on  is  as  follows:  "No  writ  of  injunction  shall  be  granted  unless 
the  applicant  therefor  shall  present  his  petition  to  the  judge,  verified 
by  his  affidavit  taken  before  some  officer  authorized  to  administer 
oaths,  and  containing  a  plain  and  intelligible  statement  of  the  grounds 
for  such  relief;  nor  shall   any  judge  grant  any  writ   of  injunction 
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touching  or  in  any  way  relating  to  an  election  held  without  his 
judicial  district,  declaring  that  the  sale  of  intoxicating  liquors  in 
any  county,  justice  precinct,  city,  town  or  subdivision  of  a  county 
is  prohibited,  unless  such  application  or  petition  shall  state  that  the 
judge  in  whose  county  or  district  the  suit  is  brought  is  absent  from 
his -county  or  district,  or  is  sick  and  unable  to  hear  the  same,  or 
unless  such  judge  shall  refuse  to  act  upon  such  application  or  peti- 
tion for  injunction,  or  unless  such  judge  is  disqualified  to  act  upon 
the  same,  which  disqualification  must  be  fully  set  forth  in  the  appli- 
cation or  petition/*  It  is  apparent  from  this  Act  that  the  Legislature 
intended,  not  to  enlarge  the  powers  of  the  District  Court  to  grant 
injunctions  in  local  option  cases,  but  rather  to  curtail  them  by 
requiring  the  judge  in  whose  district  the  territory  to  be  affected  is 
situated  to  issue  the  writ,  with  the  exceptions  enumerated.  It  is 
matter  of  common  knowledge  that  the  practice  of  applying  to  distant 
district  judges  for  writs  of  injunction  in  local  option  cases  was 
once  quite  prevalent,  and  it  was  to  remedy  this  evil  that  the  Act 
invoked  was  passed. 

We  think  Judge  Fisher  erred  in  granting  the  writ  prayed  for 
and  therefore  reverse  his  judgment  and  dissolve  the  writ  of  injunc- 
tion. 

Reversed  and  injunction   dissolved. 

Writ  of  error  refused. 


J.  NT.  Winters  et  al.  v.  W.  H.  Portwood. 

Decided  February  22,  1908. 

Broker — ConuniBtiona^-Eyldenoe. 

In  order  to  entitle  a  land  agent  to  commissions  which  he  would  have  made 
but  for  the  refusal  of  the  owner  to  consummate  the  sale,  it  must  appear  that 
the  prospective  purchaser  was  ready,  able  and  willing  to  accept  the  terms  pro- 
posed by  the  owner.  Evidence  considered,  and  held  not  sufficient  to  entitle  an 
agent  to  recover  commissions  claimed  by  him. 

Error  from  the  District  Court  of  Baylor  County.  Tried  below 
before  Hon.   J.   M.   Morgan. 

W,  P,  McLean  and  J.  T,  Montgomery,  for  plaintiffs  in  error. 

Glasgow  &  Kenan  and  J.  TT.  Bullock,  for  defendant  in  error. 

CONNER,  Chief  JustiCE.— This  action  was  instituted  by  plaintiffs 
in  error  in  their  partnership  name  of  the  Winters-Daniel  Company 
to  recover  from  defendant  in  error  thirty-seven  hundred  and  fifty 
dollars,  with  interest  thereon,  alleged  to  be  due  as  commissions 
for  the  sale  of  a  body  of  land  containing  about  twelve  hundred  and 
fifty  acres.     The  basis  of  the  action  is  thus  stated  in  the  petition: 

"That  on  or  about  the  12th  day  of  May,  1905,  the  said  defendant 
made  and  entered  into  an  agreement  with  the  plaintiffs  by  the  terms 
of  which  he  agreed  that  if  the  said  plaintiffs  should  on  or  before 
the  1st  day  of  September,   1905,   sell   his  said  ranch  for  the   sum 
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of  six  dollars  per  acre  upon  the  following  terms:  one-third  cash,  and 
the  balance  in  four  equal  annual  pajnments,  the  deferred  payments 
to  bear  interest  at  the  rate  of  eight  percent  per  annum,  to  be  secured 
by  a  vendor^s  lien;  that  he  would  pay  them  as  a  commission  in  con- 
sideration of  their  services,  five  percent  on  the  price  for  which  the 
said  land  was  sold.  That  on  or  about  the  •  1st  day  of  June,  1905, 
the  plaintiffs,  upon  the  terms  authorized  by  the  defendant,  sold  and 
contracted  and  agreed  to  sell  to  C.  E.  Stewart,  of  Tarrant  County, 
Texas,  the  said  ranch,  and  the  said  Stewart  was  then  and  there 
ready,  willing  and  amply  able  to  purchase  said  ranch  upon  the  said 
terms,  and  was  ready  to  comply  in  all  respects  with  the  terms  of 
said  offer  to  sell,  and  the  said  defendant  then  and  there  wholly 
failed  and  refused  to  carry  out  the  said  contract,  or  to  execute  and 
deliver  a  deed  to  the  said  Stewart,  or  in  any  way  to  carry  out  and 
perform  his  part  of  the  said  contract.*' 

The  defendant  in  error  answered  by  general  demurrer  and  a 
general  denial.  The  trial  resulted  in  a  verdict  and  judgment  for 
defendant  in  error,  from  which  this  writ  of  error  has  been  prosecuted. 

The  assignments  principally  urged  are  those  which  question  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict  and  judgment.  The 
evidence  is  quite  voluminous,  consisting  for  the  most  part  of  cor- 
respondence, and  no  materijd  conflict  appears.  We  have  carefully 
considered  the  same  and  have  been  unable  to  avoid  the  conclusion 
that  the  undisputed  evidence  shows  that  the  trial  resulted  in  the 
only  judgment  that  could  have  been  properly  rendered.  The  sale 
to  Stewart  relied  upon  by  plaintiffs  in  error  is  evidenced  by  a  letter 
of  June  1  that  plainly  was  not  an  acceptance  of  the  terms  first 
specified  in  defendant's  letter  of  May  13,  1905,  nor  of  the  subse- 
quent written  proposition  made  to  him  by  defendant  in  error.  De- 
fendant in  error's  final  proposition,  which  seems  not  to  have  been 
specifically  declared  upon,  was  for  the  sale  of  land  and  cattle  as  a 
whole,  and  to  this  Stewart  replied  with  a  counter  proposition  that, 
so  far  as  we  have  been  able  to  see,  can  not  be  construed  as  an 
acceptance  of  any  of  the  written  terms  of  sale  ever  made  by  the 
defendant  in  error. 

There  are  a  number  of  other  assignments  criticising  the  action  of 
the  court  in  giving  and  refusing  charges,  but  they  become  entirely 
immaterial  in  view  of  the  conclusion  above  announced.  It  is  ordered 
that  the  judgment  be  affirmed. 

Affirmed, 


W,  A,  Earnest  v.  W.  T.  Waggoner. 

Decided  February  22,  1908. 

1. — Contract — ^Breach — Charge — Xlsstatement  of  Defense. 

When  the  trial  court  misstates  thn  pleadin^r  of  the  defendant  and  refuses 
to  give  a  special  charge  correcting  the  misstatement  and  warranted  by  the 
evidence,  it  is  reversible  error.  So  with  regard  to  the  main  charge  of  the  court 
when  it  is  not  applicable  to  the  case  made  by  the  pleading  of  the  plaintiff 
and  the  evidence. 
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8. — Appeal — ^Absence  of  Brief — ^Practlce. 

When  an  appellee  fails  to  file  a  brief  the  Appellate  Court  will  accept  aa 
correct  appellant*8  presentation  of  the  rulings,  and  will  not  examine  the  sten- 
ographer's report  of  the  evidence  to  verify  appellant's  statements. 

Appeal  from  the  District  Court  of  Knox  County.  Tried  below 
before  Hon.  J.  M.  Morgan. 

Glasgow  &  Kenan  and  Coombes  &  Coombes,  for  appellant. 
No  brief  for  appellee. 

STEPHENS,  Associate  Justice. — This  suit  was  brought  by 
appellee  to  recover  damages  for  breach  of  a  contract  to  deliver  five 
hundred  tons  of  cotton  seed  on  the  cars  at  Seymour,  Texas,  and 
resulted  in  a  verdict  and  judgment  in  his  favor  for  five  hundred 
dollars,  from  which  this  appeal  is  prosecuted. 

The  contract  was  made  October  25,  1905,  in  a  conversation  over 
the  telephone.  Appellee's  version  of  this  conversation  was  thus  stated 
in  a  letter  to  appellant  written  that  day:  "W.  A.  Earnest,  Munday, 
Texas:  Dear  Sir — Relative  to  our  phone  conversation  regarding  the 
sale  of  cotton  seed,  we  beg  to  confirm  the  purchase  of  500  tons, 
F.  0.  B.  Seymour,  $11.00  per  ton.  Please  load  out  as  soon  as  you 
can,  and  oblige  yours  truly,  Vernon  Cotton  Oil  Co.,  S.  T.  Wilhelm, 
Mgr."  Appellant  made  no  reply  to  this  communication  and  denied 
that  he  had  ever  agreed  to  deliver  the  cotton  seed  at  any  specified 
time,  and  stated  that  the  contract  was  that  he  was  not  to  deliver 
the  cotton  seed  to  appellee  until  after  he  had  delivered  five  hundred 
tons  of  seed  previously  sold  to  the  Sherman  Cotton  Oil  Company, 
and  further  claimed  that  he  had  used  every  effort  in  his  power  to 
make  this  delivery  to  the  Sherman  Cotton  Oil  Company,  but  that 
ow^ing  to  the  continuous  rains  and  extremely  bad  roads  he  had  been 
unable,  though  he  had  made  the  most  diligent  efforts,  to  make  this 
delivery  until  about  February  1,  1906,  which  was  after  appellee  had 
declared  a  breach  of  the  contract  and  brought  suit  to  recover  damages. 

In  submitting  the  issues  to  the  jury  the  court  stated  that  appel- 
lant had  pleaded  the  general  denial,  and  specially  pleaded  that  no 
contract  had  been  made  "for  the  sale  and  delivery  of  cotton  seed  at 
any  time.^^  Error  is  assigned  to  the  charge  for  this  misstatement 
of  appellant's  defense,  and  also  to  the  court's  refusal  to  give  the 
following  charge,  which  would  have  submitted  the  defense  as  pleaded, 
in  support  of  which  testimony  was  offered:  "The  jury  are  charged, 
if  you  should  find  and  believe  from  the  evidence  that  the  defendant 
contracted  to  sell  and  deliver  to  plaintiff  500  tons  of  cotton  seed 
on  board  the  cars  at  Seymour,  Texas,  and  that  the  delivery  of  same 
was  to  be  made  as  soon  as  defendant  had  completed  a  delivery  of 
500  tons  of  cotton  seed  at  Seymour,  Texas,  to  the  Sherman  Cotton 
Oil  Mill  Company,  and  that  the  defendant  used  all  the  diligence 
in  his  power  to  deliver  said  seed  to  said  Sherman  Cotton  Oil  Mill 
Co.,  and  that  before  defendant  was  able,  through  the  exercise  of 
such  diligence^  to  deliver  said  500  tons  of  cotton  seed  to  said  Sher- 
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man  Cotton  Oil  Mill  Co.^  that  plaintiff  in  this  cause  had  declared 
a  breach  of  the  contract  and  brought  suit  thereon,  then  you  will 
find  for  the  defendant/*  These  assignments  are  well  taken  and  re- 
quire the  judgment  to  be  reversed. 

The  court  also  erred  in  the  first  and  second  subdivisions  of  the 
charge,  as  pointed  out  in  the  eighth  and  ninth  assignments  of  error, 
in  that  the  charges  quoted  in  these  assignments  were  not  entirely 
applicable  to  the  case  made  by  the  petition,  and  evidence  offered  by 
the  appellee  in  support  thereof. 

The  court  also  erred  in  the  admission  and  exclusion  of  testimony 
as  shown  in  the  second,  third,  fourth  and  sixth  assignments  of  error. 
Possibly  a  thorough  examination  of  the  stenographer's  notes  might 
show  that  these  rulings  on  the  admission  of  testimony  were  warranted 
or  that  they  were  harmless,  but  appellee  has  not  favored  us  with  a 
brief,  and  in  view  of  this  fact  and  of  the  conclusion  already  reached, 
that  the  judgment  must  be  reversed  for  errors  in  the  charge,  we 
need  not  make  such  examination,  but  accept  appellant's  presentation 
of  the  rulings. 

For  the  errors  pointed  out  the  judgment  is  reversed  and  the  case 
remanded  for  a  new  trial. 

Reversed  and  remanded. 


T.  D.  Lipscomb  v.  W.  S.  Amend. 

Decided  February  22,  1908. 

Bale  of  Land — ^Falie  Iisne — ^Xisleadins:  Charge — ^Evideiioe  Without  Pleading. 

In  a  Buit  for  speciftc  performance  of  a  contract  for  the  sale  of  land,  the 
following  propositions  discussed  and  approved: 

(1).  It  is  error  for  the  trial  court  to  charge  the  jury  to  pass  upon  an 
uncontroverted  fact. 

(2).  A  charge  which  is  misleading  in  its  language  and  inapplicable  to 
the  facts  is  erroneous. 

(3).  It  is  improper  to  permit  an  issue  to  be  raised  by  proof  which  is  not 
raised  by  the  pleadings. 

Appeal  from  the  District  Court  of  Sherman  County.  Tried  below 
before  JSon.  L.   S.  Kinder. 

•  ' 

Madden  &  Trulove,  E,  C,  Hyde  and  Wm.  Harris,  for  appellant. — 
It  is  error  for  a  trial  court  to  charge  the  jury  to  find  upon  an  un- 
contro verted  fact.  Wintz  v.  Morrison,  17  Texas,  387;  International 
&  G.  N.  By.  Co.  V.  Lewis,  63  S.  W.  Rep.,  1091;  Denham  v.  Trinity 
County  Lumber  Co.,  73  Texas,  82. 

A  charge  which  is  misleading  in  its  language  and  inapplicable  to 
the  facts  is  erroneous. 

It  is  improper  to  permit  an  issue  to  be  raised  by  proof  that  is 
not  raised  by  the  pleadings. 

To  entitle  one  to  relief  from  a  legal  wrong,  he  should  show  some 
damages  or  inconveniences  suffered.  Girard  v.  Moore,  86  Texas,  675; 
Donald  v.  Carpenter,  27  S.  W.  R.,  1056;  Moore  v.  Cross,  87  Texas, 
561;  State  v.  Galveston,  38  Texas,  34. 
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D,  B,  Hill  and  John  W.  VeaUj  for  appellee. — One  can  not  be  both 
buyer  and  seller.  He  will  not  be  permitted  to  act  as  agent  for  the 
seller  in  a  transaction  in  which  he  becomes  the  buyer,  directly  or 
indirectly;  such  conduct  is  against  public  policy  and  renders  the 
contract  void.  McMahan  v.  Alexander,  38  Texas,  138;  Weintz  v. 
Morrison,  17  Texas,  372;  Swift  v.  Faris,  11  Texas,  18;  Armstrong 
V.  O'Brien,  83  Texas,  640;  Chase  v.  Veal  &  Co.,  83  Texas,  333; 
Byan  v.  Kahler,  46  S.  W.  Sep.,  71;  Smith  v.  Kripis,  2  Texas  Civ. 
App.,  267;  Hahl  v.  Kellog,  94  S.  W.  Rep.,  389. 

STEPHEN'S,  Associate  Justice. — ^Appellee  made  a  contract  witli 
appellant  for -the  sale  of  three  sections  of  school  land  in  Sherman 
County,  Texas,  at  three  dollars  per  acre  above  what  was  due  the 
State,  one-half  cash  and  balance  on  one  year's  time  with  interest  at 
eight  percent  per  annum,  secured  by  vendor's  lien.  This  contract 
was  reduced  to  writing  and  signed  by  both  parties  about  the  22d 
or  23d  of  January,  1906,  but  it  was  dated  January  12,  1906,  which 
seems  to  have  been  the  date  of  an  unauthorized  contract  for  the  sale 
of  the  same  lands  made  to  appellant  by  one  H.  A.  Kight  as  agent 
for  appellee,  who  at  first  repudiated  the  contract,  denying  the  authority 
of  Kight  to  make  it,  but  finally  made  a  contract  himself  at  the  same 
price  and  on  the  same  terms.  In  reciting  the  consideration  in  this 
contract  appellee  acknowledges  the  paymeDt  of  one  thousand  and  one 
dollars  on  the  purchase  of  the  lands,  which  is  followed  by  tliis  recital : 
"$1880  more  to  be  paid  upon  delivery  of  a  good  and  suflBcient  war- 
ranty deed  of  conveyance,  except  the  State  of  Texas,  for  the  same 
within  thirty  days  from  this  date  or  as  soon  after  tliirty  days  as  the 
deed  is  ready  for  delivery  after  the  title  has  been  examined  and 
found  good,  and  the  balance  to  be  paid  as  follows:''  (providing  for 
the  execution  of  note  and  the  assumption  of  what  was  due  the  State 
and  the  reservation  of  the  vendor's  lien).  The  contract  concludes 
with  this  statement:  "Should  the  title  to  the  property  not  prove 
good,  then  this  $1000  to  be  refunded,  but  should  the  said  T.  D. 
Lipscomb  fail  to  perform  this  contract  on  his  part  promptly  at  the 
time  and  in  the  manner  above  specified  (time  being  of  the  essence 
of  this  contract),  then  the  $1000  shall  be  forfeited  by  him  as  liquidated 
damages  and  the  above  contract  shall  be  and  become  null  and  void." 

This  contract  was  repudiated  by  appellee  on  February  17,  1906, 
and  some  months  thereafter  this  suit  was  brought  by  appellant  for 
specific  performance  and  to  recover  damages  for  the  breach  of  the 
contract,  which  resulted  in  a  verdict  and  judgment  against  him,  from 
which  this  appeal  is  prosecuted. 

In  declaring  on  the  contract  made  with  appellee  appellant  treated 
it  as  a  substitute  for  a  contract  previously  made  for  the  sale  of  the 
same  lands  through  one  H.  A.  Kight,  alleged  by  appellant  to  have 
been  the  agent  and  representative  of  appellee  in  making  that  sale. 
In  explanation  of  the  recital  in  the  contract  of  the  cash  payment 
appellant  alleged  that  he  had  paid  this  one  thousand  dollars  in  a 
check  on  the  First  National  Bank  of  Amarillo,  payable  to  H.  A. 
Kight  and  indorsed  by  him,  and  that  appellee  had  accepted  it  as 
cash.     On  the  other  hand,  appellee  specifically  denied  that  H.   A. 
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Kight  was  his  agent  at  the  time  of  the  alleged  sale  by  him  to 
appellant,  or  at  any  time  subsequent  thereto,  and  further  alleged 
in  avoidance  of  appellant's  allegation  of  agency  the  existence  of  a 
partnership  relation  between  appellant  and  said  Kight  in  the  pur- 
chase of  the  lands,  charging  in  general  terms  fraud  and  collusion 
between  them  and  that  he  was  ignorant  of  this  relation  until  about 
the  17th  day  of  February,  1906,  when  he  repudiated  the  contract. 

The  proof  established  beyond  controversy  that  H.  A.  Kight  had 
no  authority  to  make  a  sale  of  the  lands  to  appellant  at  the  date 
of  the  alleged  contract  between  him  and  appellant— January  12, 
1906 — or  at  any  time  subsequent  thereto.  According  to  Ejghfs 
testimony  he  seemed  to  have  been  under  the  impression  that  he  had 
the  authority  to  make  the  sale,  but  when  his  memory  was  refreshed 
by  the  statements  of  appellee  in  the  presence  of  appellant  before  the 
contract  declared  on  was  executed,  he  admitted  the  fact  to  be  sub- 
stantially as  appellee  positively  testified — that  the  authority  which 
had  once  been  conferred  on  him  to  sell  had  been  expressly  revoked 
long  before  the  sale  to  appellant  and  within  a  few.  hours  after  he 
had  listed  the  land  with  Kight  as  agent. 

As  to  the  payment  of  the  one  thousand  dollars,  appellee  admitted 
in  his  testimony  that  he  agreed  when  the  contract  declared  on  was 
executed  to  accept  a  check  with  Kight's  indorsement,  which  was 
then  pinned  to  the  contract,  but  he  claimed  that  it  was  to  be  left 
with  John  Houser,  the  county  clerk  of  Sherman  County;  while  the 
testimony  of  appellant  and  Kight  tended  to  prove  that  the  papers 
were  to  be  left  in  the  hands  of  Kight,  who  held  possession  of  them 
up  to  the  time  of  the  repudiation  of  the  contract,  although  he  had 
kept  them  a  part  of  the  time  in  the  vault  of  the  county  clerk's 
office.  The  check  was  never  at  any  time  placed  in  the  hands  of 
the  clerk  or  any  depositary  other  than  Kight.  Appellee's  testimony 
was  also  to  the  effect  that  it  was  understood  that  he  was  to  wait 
thirty  days  for  the  cash  payment. 

On  the  13th  of  February,  1906,  appellee  furnished  an  abstract 
showing  good  title,  which  was  accepted  by  appellant,  but  repudiated 
the  contract  on  the  17th  of  that  month  because  he  had  learned  that 
Kight  was  interested  with  appellant  in  the  purchase,  and  because 
appellant  had  not  paid  him  any  money,  and  Kight  had  taken  the 
contract  and  check  out  of  the  clerk's  office  and  gone  **off  with  it," 
further  stating  to  appellant  in  this  connection,  *^hen  you  and  old 
man  Kight  think  you  can  work  that  kind  of  a  deal  with  me,  your 
trolley  is  off."  As  to  whether  Kight  was  interested  with  appellant 
in  the  purchase  of  the  land  there  was  conflict  in  the  evidence. 

» 

Opinion. — ^We  have  experienced  some  difficulty  in  disposing  of 
the  issues  raised  by  this  appeal,  and  doubtless  the  trial  court  was 
confronted  with  a  like  difficulty  in  submitting  the  case  to  the  jury, 
owing  to  the  manner  in  which  the  issues  were  presented  and  developed 
by  the  contending  parties.  For  instance,  a  large  part  of  the  record 
is  occupied  with  the  development  of  the  issue  of  fraud  arising  out 
of  the  alleged  conflicting  relations  of  Kight  to  the  respective  parties, 
appellant  taking  the  position  in  his  pleadings  that  Kight  was  the 
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authorized  agent  of  appellee  in  the  sale  of  the  lands  to  him^  and 
appellee  taking  the  position^  in  answer  to  this  false  position  of 
appellant,  that  Kight  and  appellant  were  jointly  interested  in  the 
purchase,  which  issue  was  submitted  in  the  charge  as  one  of  the 
determinative  issues  in  the  case,  whereas  it  was  clear  from  the  evi- 
dence that  in  attempting  to  make  a  sale  to  appellant  Kight  acted 
without  authority,  and  when  the  sale  was  reported  to  appellee  he 
promptly  repudiated  it  on  this  ground,  although  he  afterwards  con- 
cluded to  make  the  sale  himself. 

The  principle  invoked  by  appellee  was  clearly  inapplicable  to  this 
state  of  facts  and  the  case  was  therefore  tried  largely  on  a  false 
issue,  for  which  both  parties  were  more  or  less  responsible.  But 
whether  appellant  is  entitled  to  claim  a  reversal  of  the  judgment  on 
this  ground,  that  is,  whether  he  is  in  position  in  this  court  to  insist 
that  the  issue  of  fraud  was  not  an  issue  in  the  case  because  Kight 
was  not  the  agent  of  appellee,  after  he  had  alleged  in  his  petition 
that  he  was  such  agent,  is  a  question  which  seems  pertinently  to 
suggest  itself,  but  which  we  do  not  find  it  necessary  to  determine 
in  view  of  other  features  of  the  appeal  which  we  proceed  now  to 
consider. 

In  the  second  paragraph  of  the  charge,  to  which  error  is  assigned, 
the  court  instructed  the  jury  that  if  appellant  had  failed  to  pay 
appellee  *'said  sum  of  $1000,  according  to  the  terms  of  said  con- 
tract, and  within  the  time  provided  for  in  said  contract,  and  his 
failure  to  do  so  was  not  caused  by  any  act  of  the  defendant,*^  to 
find  for  the  defendant.  This  charge  was  not  altogether  applicable 
to  the  case  made  by  the  pleadings  and  testimony  and  had  a  tendency, 
we  think,  to  mislead  the  jury.  The  deed  recited  the  payment  of 
the  one  thousand  dollars,  and  appellee  admitted  that  he  had  agreed 
to  accept  the  check  with  Kight's  indorsement  in  lieu  of  the  cash, 
and  it  was  thus  that  appellant  had  pleaded  the  payment.  There 
was  no  controversy,  therefore,  between  the  parties  on  this  point. 
There  was  a  controversy  which  arose  subsequently  as  to  whether 
the  conduct  of  Kight,  viewed  as  the  partner  or  agent  of  appellant, 
in  not  placing  the  check  in  the  hands  of  Jolm  Ilouser,  the  county 
clerk,  or  in  not  delivering  it  to  appellee  within  the  thirty  days  and 
before  he  repudiated  the  contract,  would  authorize  appellee  to  treat 
the  contract  as  broken  by  appellant.  But  in  a  subsequent  paragraph 
of  the  charge  the  court,  in  a  measure  at  least,  submitted  this  as  a 
separate  issue,  although  it  does  not  seem  to  have  been  set  up  in  the 
answer. 

We  are  also  of  opinion  that  the  court  erred  in  admitting  the  tes- 
timony complained  of  in  the  twenty-third,  twenty-fourth  and  thirty- 
fourth  assignments,  tending  to  prove  a  mutual  abandonment  of  the 
contract  and  in  not  instructing  the  jury,  as  requested  in  the  third 
special  charge,  to  disregard  any  evidence  tending  to  show  such 
abandonment,  for  the  reason  that  this  issue  was  not  made  by  the 
pleadings.  True,  the  evidence  seems  to  have  been  admitted  for  a 
different  purpose,  but  we  can  not  agree  with  appellee  that  it  was 
admissible  "as  evidence  of  original  bad  faith  on  the  part  of  Lipscomb 
and  went  to  the  question  of  the  credibility  of  the  testimony  of  that 


304  Texas  Civil  Appeals  Reports,  Vol,  49.       [Febrmry, 

gentleman."  The  ease  was  clearly  not  one  of  original  bad  faith  on 
the  part  of  appellant^  and  it  was  incompetent,  to  introduce  an  ir- 
relevant issue  for  the  purpose  claimed. 

The  judgment  is  therefore  reversed  and  the  cause  remanded  for 
a  new  trial. 

Reversed  and  remanded. 

Conner,  Chief  Justice,  not  sitting. 


St.  Louis,   Iron   Mountain   &   Southern   Hailway   Company   v. 

R.  S.  Rogers. 

Decided  February  22,  1908. 

1. — ^Astignment  of  Error — ^Practice  on  Appeal. 

An  assignment  of  error  based  upon  the  admission  of  evidence  will  not  be 
considered  when  it  does  not  appear  from  the  record  that  the  evidence  was  ob- 
jected to,  or  that  the  court  ruled  on  an  objection  made. 

2. — Carrier  of  Live  Stock — ^Reasonable  Time — ^Evidence. 

In  a  suit  for  damages  for  ne^^ligent  delay  in  the  transportation  of  cattle 
from  Texarkana  to  St.  Louis,  a  witness  who  had  been  engaged  in  the  shipment 
of  cattle  between  said  points  for  a  long  time  and  who  was  familiar  with  the 
route  and  distance,  would  be  qualified  to  testify  as  to  the  time  which  would 
be  reasonably  required  to  make  the  trip. 

8. — ^Damage*— Karket  Value— Evidence. 

Where,  in  a  suit  for  damages  for  delay  in  the  transportation  of  cattle 
to  market,  there  is  other  evidence  of  the  market  value  of  the  cattle  at  the 
time  thev  were  sold,  evidence  as  to  what  the  cattle  in  question  sold  for  was 
admissible  as  a  circumstance  tending  to  show  the  market  value  of  the  cattle 
at  that  time  in  their  then  condition,  from  which  the  damages  were  to  be  deter- 
mined. 

4. — ^Damagei-— Depreciation  in  Value— Testimony. 

-  A  witness  who  has  had  experience  in  shipping  and  selling  cattle  and 
who  is  informed  by  the  market  reports  and  quotations  as  to  the  market  value 
of  the  different  classes  and  grades  of  cattle  on  a  certain  day  is  qualified  to 
testify  as  to  the  depreciation  in  value  on  said  day  of  cattle,  with  which  he  is 
familiar,  by  reason  of  delay  and  rough  handling  in  transporteition. 

5. — Damages — (Weight  and  Price  of  Cattle-— Evidence. 

Under  an  assignment  of  error  that  the  court  erred  in  refusing  to  allow 
the  defendant  to  show  that  the  plaintiff  knew  nothing  of  the  weights  of  his 
cattle  and  the  prices  for  which  they  sold  except  what  was  shown  by  the  ac- 
count sales,  record  considered,  and  held  to  show  that  the  assignment  was  not 
supported  thereby. 

6. — ^Damages — Carrier  of  Live  Stock — ^Delay — ^Defense. 

A  carrier  being  charged  with  delay  in  the  transportation  of  cattle  over 
its  own  line,  the  fact  that  a  connecting  carrier  was  guilty  of  negligence  in 
failing  to  deliver  said  cattle  to  the  defendant  at  an  earlier  hour,  was  irrele- 
vant and  immaterial,  and  the  trial  court  properly  refused  to  charge  the  jury 
that  the  negligence  of  the  first  carrier  would  excuse  the  negligence  of  the 
defendant. 

7* — Evidence— Issue — Charge. 

Where  it  appeared  from  the  evidence  that  the  delay  in  the  transportation 
of  cattle  was  caused  solely  by  the  failure  of  the  carrier  to  provide  a  suitable 
engine  to  move  the  shipment,  the  court  properly  refused  to  give  to  the  jury 
a  charge  upon  the  Federal  statute  forbidding  railroads  from  detaining  cattle 
in  cars  longer  than  28  hours. 
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8. — Contract — Olerioal  Error. 

Where,  by  the  terms  of  a  shipping  contract,  it  appeared  that  the  plaintiff 
agreed  to  pay  any  loss  or  damage  to  his  own  cattle  in  a  certain  contingency, 
the  mistake  was  so  evidently  a  clerical  one,  either  in  writing  the  contract  or 
preparing  the  record,  that  it  should  be  disregarded,  and  the  contract  construed 
to  mean  that  the  carrier  would  pay  said  damages. 

9. — Carrier — Shipping  Contract — ^Valnc  of  Live  Stock. 

By  the  terms  of  a  shipping  contract  it  was  provided  that  in  case  of  loss 
or  damage  to  the  live  stock,  in  consideration  of  a  reduction  in  the  freight  rate, 
the  liability  of  the  carrier  should  be  limited  to  the  market  value  of  the  stock 
at  the  place  of  shipment  and  should  not  exceed  a  certain  amount  per  head. 
Held,  not  binding  on  the  shipper  in  the  absence  of  evidence  that  there  was  in 
fact  a  reduction  of  rate,  and  that  the  contract  was  fairly  made  and  entered  into. 

Error  from  the  District  Court  of  Dallas  County.  Tried  below 
before  Hon.  T.  F.  Nash. 

Leake  &  Henry,  for  plaintiff  in  error. — The  statement  of  a  witness 
who  is  suing  to  recover  damages  to  a  shipment  of  cattle  on  account 
of  alleged  delay  in  transportation  should  not  be  admitted  to  the 
effect  that  a  certain  number  of  hours  would  be  ample  time  in  his 
opinion  for  the  transportation  of  a  shipment  of  cattle  between  the 
points  in  question,  such  testimony  being  merely  an  inadmissible 
opinion  or  conclusion  of  the  witness  upon  the  very  question  in  issue 
for  the  determination  of  the  jury.  Bugbee  Land  Co.  v.  Brents,  31 
S.  W.  Bep.,  695;  Missouri,  K.  &  T.  By.  Co.  v.  Darlington,  30  S. 
W.  Bep.,  251;  Texas  &  P.  By.  Co.  v.  Byers  Bros.,  84  S.  W.  Bep., 
1087. 

Evidence  merely  to  the  effect  that  cattle  sold  for  a  certain  price 
without  anything  else  being  shown  in  addition  to  the  actual  sale 
does  not  tend  to  establish  their  market  value  at  the  time  of  sale. 
San  Antonio  &  A.  P.  By.  Co.  v.  Turner,  94  S.  W.  Bep.,  214. 

Testimony  embodying  estimate  of  damages  which  is  partially  based 
upon  a  decline  in  market  between  two  days  of  the  first  of  which 
days  included  in  the  estimate  the  plaintiff  has  no  knowledge  of 
the  market,  is  inadmissible  because  involving  a  conclusion  for  which 
the  witness  has  not  sufiBcient  data  or  information  as  a  basis.  Southern 
Pac.  By.  Co.  v.  Maddox,  75  Texas,  305;  Texas  &  Sabine  By.  Co.  v. 
Lane,  79  Texas,  645. 

Where  plaintiff's  suit  is  for  alleged  injury  to  a  shipment  of  Uve 
stock  by  delay  in  transportation  and  the  consequences  of  delay, 
such  delay  being  occasioned  through  the  cattle  being  unloaded  into 
the  pens  at  a  feeding  station,  and  the  evidence  shows  that  it  was 
impossible  to  run  the  cattle  through  without  exceeding  the  28  hour 
limit,  and  that  thus  in  order  -to  comply  with  the  law  a  delay  through 
unloading  was  unavoidable,  the  jury  should'  be  instructed  in  relation 
to  the  law  controlling  the  unloading  of  cattle  in  transit,  and  should 
not  be  allowed  to  charge  against  the  carrier  a  delay  which  was  un- 
avoidable and  necessarily  contemplated  by  the  parties  when  the  ship- 
ment was  made  in  order  to  comply  with  the  law.  St.  Louis,  I.  M. 
&  S.  By.  Co.  V.  Carlisle,  34  Texas  Civ.  App.,  268;  St.  Louis  &  S.- 
P.  By.  Co.  V.  Frazar,  97  S.  W.  Bep.,  325. 
Vol.  XLIX.  Civil— 20. 
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Tf.  n.  Allen,  T.  R.  Bond,  Word  &  Charlton,  for  defendant  in  error. 

TALBOT,  Associate  Justice. — This  suit  was  originally  instituted 
by  E.  S.  Bogers,  plaintiflp,  who  is  the  defendant  in  error  here,  against 
the  St.  Louis,  Iron  Mountain  &  Southern  Bailway  Company,  who 
is  the  plaintiff  in  error,  and  the  Texas  &  Pacific  Bailway  Company. 
The  first  trial  resulted  in  a  verdict  and  judgment  in  favor  of  both 
railway  companies  and  upon  an  appeal  by  Bogers  to  this  court  that 
judgment  was  affirmed  as  to  the  Texas  &  Pacific  Bailway  Company, 
but  reversed  and  remanded  as  to  the  St.  Louis,  Iron  Mountain  & 
Southern  Bailway  Company.  (Bogers  v.  Texas  &  Pacific  Bailway 
Co.  et  al.,  94  S.  W.  Bep.,  158.)  The  trial  at  which  the  judgment 
now  appealed  from  was  rendered  was  had  upon  an  amended  petition 
against  the  defendant,  the  St.  Louis,  Iron  Mountain  &  Southern 
Bailway  Company  alone.  The  suit  is  for  damages  alleged  to  have 
been  sustained  by  the  plaintiflE  Bogers,  on  account  of  unreasonable 
delays  in  the  shipment  of  170  head  of  beef  cattle  over  said  companies* 
lines  of  railroad  from  Terrell,  Texas,  to  East  St.  Louis,  Illinois. 
The  defendant  answered  the  amended  petition,  insofar  as  is  necessary 
to  state,  by  a  general  denial,  and  special  plea  to  the  effect  that  it 
received,  the  cattle  of  plaintiff  from  the  Texas  &  Pacific  Bailway 
Company  at  Texarkana,  Arkansas,  as  under  the  law,  being  a  common 
carrier,  it  was  compelled  to  do,  and  transported  the  same  in  a  rea- 
sonable time,  under  all  the  conditions  and  circumstances,  to  St. 
Louis,  Missouri,  the  end  of  its  line  of  railway,  and  there  delivered 
the  shipment  without  any  injury  having  resulted  to  same  from  any 
negligence  of  the  defendant  to  the  next  connecting  carrier,  by  which 
the  cattle  were  transported  to  destination.  That  the  shipment  was 
interstate  in  its  character;  that  by  the  terms  of  the  contract  of  ship- 
ment it  was  expressly  provided  that  the  defendant  should  not  be  re- 
sponsible for  any  injury,  damage  or  loss  to  the  cattle  not  arising 
from  the  negligence  of  the  defendant  or  its  employes;  that  the 
shipper,  or  his  respresentative,  went  along  with  the  cattle  and  assumed 
in  the  contract  of  shipment  the  duty  of  caring  for  and  looking  after 
his  cattle  in  transit;  that  if  said  cattle  suffered  wliile  being  trans- 
ported over  defendant's  line  such  injury  was  the  result  of  the  inherent 
quality  of  the  animals  and  their  conditio^  at  the  time,  or  from  the 
failure  of  the  shipper  and  his  representative  to  properly  care  for 
them  in  transit;  that  if  there  was  any  delay  for  any  unusual  lengtli 
of  time  while  the  cattle  were  on  the  line  of  the  defendant,  such  delay 
was  the  result  of  accidental  causes  and  unusual  and  exceptional  con- 
ditions and  stress  of  weather,  which  could  not  have  been  avoided 
by  the  exercise  of  any  reasonable  degree  of  care.  Defendant  further 
pleaded  that  the  contract  of  shipment  between  itself  and  the  plaintiff 
was  executed  in  the  State  of  Arkansas,  to  be  principally  performed 
in  said  State;  that  the  contract  of  shipment  expressly  limited  the 
responsibility  of  the  defendant  for  any  loss  or  damage  that  might 
occur  through  its  negligence  on  its  line  of  railway  to  the  market 
value  of  the  cattle  at  the  point  of  shipment.  Defendant  also  denied 
partnership  with  the  Texas  &  Pacific  Bailway  Company,  or  that 
the  latter  was  its  agent  in  the  making  of  the  contract  of  shipment. 
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The  trial  resulted  in  a  verdict  and  judgment  in  favor  of  plaintiff 
for  the  sum  of  $1535,  from  whicli  this  writ  of  error  is  prosecuted 
by  the  defendant. 

The  evidence  warrants  the  following  conclusions  of  fact:  On 
January  23,  1904,  the  plaintiff  delivered  to  the  Texas  &  Pacific 
Bailway  Company  at  Terrell,  Texas,  170  head  of  beef  steers  to  be 
transported  over  its  line  of  railway  to  Texarkana,  Arkansas,  and 
tlience  to  East  St.  Louis,  Illinois,  over  defendant's  road.  Bills  of 
lading  or  shipping  contracts  were  signed  by  the  Texas  &  Pacific 
Bailway  Company  and  the  plaintiff  Bogers,  at  Terrell,  by  the  terms 
of  which  the  Texas  &  Pacific  Bailway  Company  became  bound  to 
transport  the  cattle  to  Texarkana  only,  at  tariff  rates  and  to  there 
deliver  them  to  the  defendant,  the  St.  Louis,  Iron  Mountain  & 
Southern  Bailway  Company.  The  bills  of  lading,  however,  show 
that  the  cattle  were  consigned  to  the  National  Live  Stock  Commission 
Company,  National  Stock  Yards,  East  St.  Louis,  Illinois,  as  the  ulti- 
mate destination  of  the  shipment,  and  that  the  Texas  &  Pacific 
Bailway  Company  limited  its  liability  to  damages  accruing  on  its 
own  line.  The  cattle  were  delivered  to  defendant  at  Texarkana, 
Arkansas,  at  11:30  o'clock  p..  m.,  January  23,  1904,  in  good  condi- 
tion and  there  unloaded,  over  plaintiff's  protest,  and  the  shipment 
negligently  delayed  for  ten  hours.  There  were  no  new  bills  of  lading 
or  contracts  of  shipment  signed  by  the  plaintiff  and  defendant  at 
Texarkana,  but  defendant's  agent  at  Texarkana  simply  erased  "Tex- 
arkana'*  and  inserted  "East  St.  Louis,  111.,''  in  the  original  bills  of 
lading  or  contracts  executed  at  Terrell,  as  the  point  of  destination 
of  the  cattle,  and  the  shipment  continued  over  defendant's  line,  under 
the  contracts  as  thus  changed,  and  with  the  words  "changed  at 
Texarkana,  B.  S.  Byan,  Agt.,"  endorsed  thereon,  to  that  place.  There 
was  another  negligent  delay  of  the  shipment  at  De  Soto,  Missouri,  on 
defendant's  line  of  railway,  about  41  miles  south  of  St.  Louis,  of  13 
hours,  during  which  time  the  cattle  were  kept  in  the  cars,  suffered 
from  intensely  cold  weather,  became  restless,  homed  and  bruised 
one  another  and  lost  heavily  in  weight.  The  run  from  Texarkana 
to  East  St.  Louis  with  plaintiff's  cattle  could  reasonably  have  been 
made  in  from  thirty  to  thirty-six  hours,  and  defendant  negligently 
failed  to  deliver  them  in  a  reasonable  time.  The  cattle  did  not 
reach  their  destination  imtil  about  one  or  two  o'clock  p.  m.  Tuesday, 
January  26,  1904,  and  were  not  unloaded  until  about  5  o'clock 
p.  m.,  and  when  offered  for  sale  and  sold  the  next  day  there  had 
been  a  decline  in  the  market,  and  they  were  badly  dra^vn  and  presented 
a  general  bad  appearance.  By  reason  of  the  loss  in  weight  of  the 
cattle,  extra  expense  caused  by  the  delays,  and  the  decline  in  market 
plaintiff  was  damaged  in  the  sum  of  $1635,  the  amount  of  the  verdict 
and  judgment. 

There  was  also  a  provision  in  the  contracts  as  follows:  "The 
second  party  (shipper)  further  agrees,  for  the  consideration  afore- 
said that  in  case  of  total  loss  of  his  said  stock  from  any  cause  for 
which  the  first  party  (railway  company)  shall  be  liable,  to  pay  for 
the  same  the  actual  cash  value  at  the  time  and  place  of  shipment, 
but  in  no  case  to  exceed  the  declared  valuations  of,  if  horses,  ponies. 


308  Texas  Civil  Appeals  Kbports,  Vol.  49.      [February, 

geldings,  mares,  or  stallions^  mules  or  jacks,  one  hundred  dollars; 
oxen  or  bulls,  fifty  dollars;  cows,  steers  or  yearlings,  thirty  dollars; 
calves  or  hogs,  ten  dollars;  sheep  or  goats,  three  dollars  per  head, 
which  shall  be  taken  and  deemed  as  full  compensation  thereof  and 
in  case  of  injury  or  partial  loss,  the  amount  of  damages  claimed 
shall  not  exceed  the  same  proportions."  Neither  at  the  time  the 
contracts  containing  the  foregoing  stipulation  were  signed  at  Terrell, 
nor  when  changed^  as  stated,  in  Texarkana,  was  anything  said  about 
this  provision  being  based  upon  a  reduction  in  freight  rates,  and  no 
such  reduction  was  in  fact  made.  The  contracts  further  provided 
that  the  conditions  thereof  should  inure  to  the  benefit  of  all  carriers 
transporting  the  live  stocky  unless  they  should  otherwise  stipulate, 
and,  in  substance,  that  the  shipper,  or  his  representatives,  should 
accompany  the  shipment  and  unload  and  reload  the  cattle  at  feeding 
and  transfer  points,  and  look  after  and  care  for  them  in  transit. 

The  first  assignment  of  error  complains  of  the  court's  action  in 
admitting  the  testimony  of  the  plaintiff  Bogers  to  the  effect  that 
from  thirty  to  thirty-six  hours  would  be  ample  time  for  the  trans- 
portation of  a  shipment  of  cattle  from  Texarkana  to  East  St.  Louis. 
Plaintiff  contends  that  the  record  fails  to  show  that  the  testimony 
was  objected  to  by  defendant  at  the  time  offered,  or  that  the  trial 
court  made  any  ruling  upon  its  admissibility.  We  are  inclined  to 
think  this  contention  is  sustained  by  the  record.  No  separate  bill 
of  exception,  preserving  the  point,  was  taken,  and  the  only  objec- 
tion to  the  question  and  proceedings  had  in  the  matter  is  found  in 
the  stenographer's  report  of  the  evidence,  which  is  as  follows:  "Q. 
What  would  be  a  reasonable  time  to  make  the  run  from  Texarkana 
to  East  St.  Louis  of  that  character — ^that  is,  with  a  load  of  cattle? 
A.  I  should  think  from  thirty  to  thirty-six  hours  would  be  ample 
time.  Q.  Thirty  or.  thirty-six  hours,  you  think,  would  be  ample? 
A,  Yes,  sir."  Counsel  for  defendant  here  stated,  "that  answer  is 
objected  to  and  excepted  to  for  a  number  of  reasons;  in  the  first 
place,  that  is  a  question  for  the  jury  to  determine  after  hearing  all 
the  evidence,  in  what  length  of  time  this  bunch  of  cattle  should 
have  been  transported,  after  stating  all  the  facts  and  circumstances 
surrounding  it  and  it  would  be  inadmissible  for  the  plaintiff  to 
draw  his  conclusions.  That  is  the  very  question  to  be  decided  by 
the  court."  Counsel  for  plaintiff  tlien  said:  *T  intended  to  ask 
what  was  the  usual  time  in  which  to  make  that  run?"  The  witness 
then  answered:  *^Well,  it  is  owing  to  what  trains  run.  I  under- 
stand they  have  a  fast  train."  Counsel  for  defendant  said :  "I  object 
to  anything  that  the  agent  told  him."  Q.  *^You  are  talking  about 
what  occurred  at  Texarkana?"  A.  "Yes,  sir;  when  I  was  asking 
about  getting  my  cattle  out  of  here,  they  said  the  fast  train  was 
gone,  and  as  well  as  I  remember  they  said  the  schedule  time  from 
Texarkana  to  St.  Louis  was  thirty  hours  for  the  train  that  should 
have  taken  my  cattle."  Here  the  inquiry  upon  tlie  subject  ceased,  and 
if  the  court  made  any  ruling  whatever  upon  the  matter,  or  a  ruling 
was  insisted  upon,  it  is  not  shown;  nor  does  it  appear  that  any 
motion  was  made  to  strike  out  the  answers.  But,  waiving  tliat  point 
and   treating  the   question   as   being   properly   presented   for   review. 
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we  think  there  was  no  error  in  admitting  th^  testimony.  One  of 
defendant's  agents  testified  that  the  schedule  time  of  its  fast  freight 
train  from  Texarkana  to  St.  Louis  was  thirty  hours,  and  it  appears 
that  the  witness  Eogers  had  been  engaged  in  the  shipment  of  cattle 
from  Texas  to  East  St.  Louis  for  a  long  time  and  that  he  was  quite 
familiar  with  the  route  and  distance  from  Texarkana  to  that  place. 
What  was  a  reasonable  time  in  which  to  make  the  trip  was  a  perti- 
nent and  material  inquiry  in  the  case,  and  we  think  the  witness 
Rogers  sufficiently  qualified  himself  to  state  what,  in  his  opinion, 
would  be  such  time.  St.  Louis,  I.  M.  &  S.  By.  Co.  v.  Gunter,  39 
Texas  Civ.  App.,  129. 

Plaintiff  was  permitted  to  testify,  over  the  defendant's  objection, 
what  his  cattle  sold  for  on  Wednesday's  market,  and  this  action  of 
the  court  is  assigned  as  error.  The  proposition  is  that:  "Evidence 
merely  to  the  eiffect  that  cattle  sold  for  a  certain  price  without  any- 
thing else  being  shown  in  addition  to  the  actual  sale,  does  not  tend 
to  establish  their  market  value  at  the  •time,  of  sale."  If  it  should  be 
conceded  that  this  is  a  correct  abstract  proposition  of  law,  yet  there 
was  no  error  in  admitting  the  testimony  complained  of,  in  this  case, 
for  the  reason  that  in  addition  thereto  there  was  other  evidence  of 
the  market  value  of  the  cattle.  It  is  true  plaintiffs  damages  were 
not  to  be  determined  from  what  the  cattle  actually  sold  for  at  the 
place  of  destination,  but  in  view  of  the  other  evidence-  in  the  case 
we  think  the  testimony  objected  to  was  admissible  in  connection 
therewith  as  a  circumstance  tending  to  show  the  market  value  of  the 
cattle  at  that  time  in  their  then  condition,  from  which  such  damages 
were  to  be  determined. 

There  was  no  error  in  permitting  the  plainti£E  to  testify  that  the 
decline  in  the  market  and  the  appearance  and  other  injuries  of  the 
cattle  created  a  difference  of  50  cents  per  100  pounds  in  what  the 
plaintiff's  cattle  would  have  sold  for  and  what  they  did  sell  for.  It 
is  contended  that  this  testimony  embodied  an  estimate  of  damages 
which  was  partially  based  upon  a  decline  in  the  market  between 
two  days,  Monday,  January  25,  and  Tuesday,  January  26,  of  the 
first  of  which  days  the  plaintiff  had  no  knowledge  of  the  market, 
and  hexice  was  inadmissible,  because  involving  a  conclusion  for  which 
the  witness  had  not  sufficient  data  or  information  as  a  basis.  The 
contention  is  not,  in  our  opinion,  sustained  by  the  record.  The 
record  shows  that  the  plaintiff  was  an  experienced  cattle  man,  having 
engaged  in  the  shipment  and  sale  of  cattle  in  the  St.  Louis  and 
perhaps  other  markets  for  many  years.  He  was  fully  acquainted 
with  the  character  of  the  injuries  to  his  cattle  and  knew  the  dam- 
aging effect  such  injuries  and  their  drawn  and  shrunken  appearance 
would  have  upon  their  market  value.  Plaintiff  arrived  at  East  St. 
Louis  January  26,  and  remained  there  until  after  the  sale  of  his 
cattle,  Wednesday,  January  27;  and  from  his  experience  and  knowl- 
edge of  cattle,  the  information  he  received  from  the  market  reports 
and  quotations,  showed  himself  fully  qualified  and  competent  to  give 
the  testimony  of  which  complaint  is  made.  It  was  not  absolutely 
essential,  in  order  to  qualify  the  witness  to  give  the  testimony  com- 
plained of,  that  he  should  have  seen  the  cattle  sold  in  the  St.  Louis 
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market  on  January  25,  1904.  The  quotation  as  to  the  market  on 
that  day  showed  the  weight  of  the  animals  sold,  and  whether  they 
were  steers,  cows  or  bulls,  and  that  "an  advance  of  10  to  15  cents 
was  obtained  on  steers — and  a  few  places  the  advance  amounted  to 
as  much  as  20  cents.^^  With  this  information  and  the  experience 
of  tlie  witness,  we  think  he  possessed  sufficient  knowledge  of  the 
matter  about  which  he  was  testifying  to  autliorize  the  admission  of 
his  estimate  of  the  difference  between  what  his  cattle  sold  for  and 
wliat  they  would  have  sold  for,  but  for  the  delay  and  damage  done 
to  them.  The  data  upon  which  his  estimate  was  based  was  fully 
stated  by  him  and  justified  the  conclusion  he  reached. 

Plaintiff  in  error^s  fourth  assignment  will  not  be  sustained.  We 
think  the  record  discloses  that  the  court  did  not  refuse  to  permit 
tlie  defendant  to  prove  that  the  plaintiff  had  no  knowledge  of  what 
his  cattle  sold  for,  except  what  was  shown  by  tlie  account  sales.  Ofa 
the  contrary,  it  appears,  we  think,  that  sufficient  latitude  was  granted 
for  that  purpose.  The  witness  testified,  that  he  saw  the  cattle 
weighed;  that  he  stood  tliere  and  watched  the  weigher  when  he 
transferred  the  scale  weights  at  the  balance;  tliat  169  head  of  his 
cattle  weighed  192,800  pounds  and  the  other  one,  a  steer,  weighed 
1580,  and  that  they  sold  for  four  and  a  quarter  cents  per  pound; 
that  he  was  there  and  saw  the  cattle  sold.  When  asked  if  he  knew 
the  account  sales  to  be  correct,  he  said:  **Yes,  sir;  I  know  I  got 
them  according  to  the  weiglit  and  prices.^^  Asked  if  he  settled  by 
tlie  account  sales,  he  replied,  "Yes,  sir;  this  is  the  account  sales  I 
got  my  money  on  when  I  sold.*^  Being  asked  if  he  had  "any  knowl- 
edge of  what  they  (the  cattle)  >veiglied  or  sold  for,  except  from 
what  your  account  sales  sliow,^*  he  answered:  "I  saw  him  put  down 
some  weights  and  they  corresponded  with  what  he  had  on  the  bal- 
ance of  the  scales.^*  The  court  here  stopped  the  inquiry  into  this 
matter,  and  in  doing  so,  committed,  in  our  opinion,  no  reversible 
error. 

The  refusal  to  give  the  following  special  charge  is  assigned  as 
error:  "The  jury  is  instructed  that  if  they  find  and  believe  from 
the  evidence  that  the  Texas  &  Pacific  Railway  train  was  late  at 
Texarkana,  whereby  plaintiff's  cattle  missed  the  fast  train  of  the 
defendant,  and  that  if  the  shipment  had  caught  the  fast  train,  which 
it  missed,  the  waits  at  De  Soto  and  Texarkana  would  have  been 
avoided  and  the  shipment  gone  through  on  time,  then  your  verdict 
will  be  for  the  defendant.*'  The  court  did  not  err  in  refusing  to 
give  this  charge.  Plaintiff's  alleged  cause  of  action  was  the  negli- 
gence of  the  defendant  in  failing  to  exercise  ordinary  care  to  for- 
ward his  cattle  after  they  w^ere  received  by  it  at  Texarkana,  and  to 
deliver  them  at  East  St.  Louis  within  a  reasonable  time.  These  were 
the  issues  on  the  question  of  negligence,  and  any  negligence  on  the 
part  of  the  Texas  &  Pacific  Railway  in  the  transportation  of  the 
cattle  from  Terrell  to  Texarkana,  as  the  case  stood  when  the  trial 
was  had  resulting  in  the  judgment  *  from  which  the  present  writ  of 
error  is  prosecuted,  did  not  enter  into  the  controversy  and  was 
properly  excluded  from  the  consideration  of  the  jury.  Plaintiff  was 
only  entitled  to   recover  upon   proof  that   the   defendant,   St.   Louis, 
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Iron  Mountain  &  Southern  Bailway  Company,  negligently  failed  to 
promptly  transport  the  cattle,  etc.,  and  defendant  could  not  escape 
liability  for  its  failure  to  do  so,  by  sliowing  that  the  Texas  &  Pacific 
Bailway  Company  had  likewise  been  guilty  of  negligence,  and  did 
not  deliver  tlie  cattle  to  it  in  time  to  be  forwarded  by  it  on  the  fast 
train,  whicli  left  Texarkana  about  9  o'clock  p.  m.,  on  the  niglit  the 
cattle  arrived  there. 

There  is  no  evidence  showing  any  negligence  whatever  on  tlie 
part  of  the  plaintiff  or  his  representative  in  reference  to  unloading 
or  reloading,  or  to  the  handling  and  care  of  the  cattle  in  transit, 
and  tlie  requested  charge  submitting  such  an  issue  to  the  jury  was 
properly  refused. 

Nor  do  we  think  the  evidence  called  for  the  submission  of  the 
special  charge  requested  to  the  effect  that  it  is  the  duty  of  a  railway 
company  to  unload  cattle  while  in  transit  for  water,  feed  and  rest, 
when  their  condition  requires  it,  and  that  such  company  is  not  per- 
mitted by  law  to  retain  cattle  on  the  cars  under  the  circumstances 
longer  than  28  hours,  and  therefore  they  could  not  charge  against 
the  defendant  any  time  which  necessarily  would  be  lost  in  complying 
with  that  provision  of  the  law.  There  is  no  pretense  that  the  delay 
at  De  Soto  was  for  the  purpose  of  complying  with  the  law  referred 
to,  and  when  the  cattle  reached  Texarkana  they  had  not  been  on  the 
cars  more  than  12  or  15  hours,  and  their  condition  did  not  then 
require  that  the  transportation  be  delayed  iii  order  to  feed,  water 
and  rest  them.  If  it  be  true  that  the  28  hour  limit  would  have  been 
exceeded  by  an  immediate  continuation  of  the  transportation  at 
Texarkana  before  the  next  regular  stopping  place  to  feed,  water  and 
rest  stock  on  its  line  could  have  been  reached,  yet  we  think  this 
would  not  alter  the  case.  That  the  purpose  of  the  delay  at  Texarkana, 
however,  was  not  to  comply  with  the  28  hour  law,  is  clearly  apparent 
from  the  record.  The  reason  given  for  such  delay  by  defendant's 
witness  was  that  the  fast  train  departed  before  plaintiff's  cattle  reached 
Texarkana,  and  they  had  no  suitable  engine  with  which  to  proceed 
with  the  shipment. 

Nor  did  the  court  err  in  overruling  defendant's  motion  for  a  new 
trial  for  the  reasons  stated  in  its  tenth  assignment  of  error.  Wo 
think  there  was,  as  shown  by  the  record,  sufficient  competent  evidence 
to  enable  the  jury  to  determine,  in  accordance  with  the  rule  given 
them  by  the  court  upon. the  measure  of  damages,  the  amount  plain- 
tiff was  entitled  to  recover.  This  evfdence  consisted  principally  of 
the  quotations  of  the  market,  and  the  testimony  of  plaintiff  and 
the  witness  Sample.  It  is  true  the  record  shows  in  one  place  that 
the  plaintiff,  upon  cross-examination,  stated  that  he  was  unable 
from  these  quotations  to  himself  to  tell  what  the  market  value  of 
his  cattle  would  have  been  on  Monday,  the  25th,  but  we  think  it 
clearly  appears  from  his  testimony  as  a  whole,  that  he  was  qualified 
to  express  his  opinion,  from  the  data  and  information  he  possessed 
as  to  what  would  have  been  their  market  value  in  East  St.  Louis 
on  that  day,  and  that  such  opinion,  together  with  all  the  evidence 
in  the  case,  was  sufficient  to  justify  and  sustain  the  verdict  of  the 
jury.    As  before  stated,  plaintiff  was  an  experienced  cattle  man  and 
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competent  to  judge,  by  comparison  of  his  own  cattle  with  cattle 
sold  on  Monday,  January  25,  as  shown  by  the  quotation  of  the 
market,  giving  their  weight  and  whether  steers,  cows  or  bulls,  of 
tlie  market  value  of  his  cattle  on  that  day,  without  having  seen  the 
cattle  so  sold. 

We  are  also  of  the  opinion  that  the  trial  court  did  not  err  in 
refusing  to  charge  the  jury,  as  asked  by  the  defendant,  to  the  effect, 
that  the  measure  of  damages  in  the  case  was  to  be  determined  accord- 
ing to  the  actual  cash  value  of  plaintiff's  cattle  at  the  time  and 
place  of  sliipment,  and  as  there  was  no  evidence  of  such  value  of 
paid  cattle  at  that  tipae  and  place,  to  return  a  verdict  in  favor  of 
the  defendant.  By  reference  to  the  stipulation  upon  which  this 
instruction  was  based,  which  is  quoted  in  our  conclusions  of  fact,  it 
will  be  seen,  that  by  its  construction  and  phraseology,  the  agreement 
was  that  the  plaintiff  should  pay  any  loss  or  damage  to*  his  cattle, 
etc.,  but  this  we  regard  an  apparent  clerical  error  in  writing  the 
contract,  or  copying  it  in  the  record,  and  shall  treat  it  as  an  agree- 
ment on  the  part  of  the  railway  company  to  pay  the  loss,  if  any, 
as  therein  limited.  It  will  also  be  observed  that  the  special  provision 
of  the  contract  here  referred  to  not  only  limits  the  liability  of  the 
defendant  for  any  loss  or  damage  that  might  occur  through  its 
negligence,  to  the  market  value  of  the  cattle  at  the  point'of  shipment, 
but  also  declares  that  its  liability-  shall  in  no  event  exceed,  plaintiff's 
cattle  being  steers,  thirty  dollars  per  head.  The  charge  in  question 
was  requested  upon  the  hypothesis  that  the  contract  of  shipment  in 
this  cause  was  entered  into  in  the  State  of  Arkansas,  and  valid  in 
that  State,  and  therefore  enforcible  in  this  State.  We  have  not 
found  it  necessary  to  a  disposition  of  the  writ  of  error  to  determine 
whether  the  contract  was  an  Arkansas  or  Texas  contract,  and  hence 
that  question  is  not  decided.  There  seems  to  be,  however,  much  force 
in  the  contention  of  the  defendant  in  error,  that  the  mere  erasure  of 
"Texarkana'*  and  the  insertion  in  the  contract  of  '^East  St.  Louis'* 
as  the  point  of  destination  of  the  cattle  was  simply  an  acceptance 
of  the  contract  by  plaintiff  in  error  as  a  Texas  contract  and  did 
not  have  the  effect,  although  the  change  was  made  in  the  State  of 
Arkansas,  and  assented  to  there  by  defendant  in  error,  to  make  it 
an  Arkansas  obligation.  But  conceding  for  the  purposes  of  this 
appeal  that  the  contract  is  an  obligation  entered  into  in  the  State 
of  Arkansas,  yet  the  refusal  of  the  special  charge  was  not  error. 
Such  a  provision  as  the  one  sought  to  be  given  effect  by  the  charge 
asked  will  not  be  enforced  where  the  evidence  shows  that  the  common 
carrier  accepted  the  cattle  for  transportation  without  any  reduction 
of  the  freight  rate.  The  evidence  in  this  case  was  sufficient  to  show 
that  no  reduction  of  the  freight  rate  was  made  by  either  the  initial 
carrier  or  the  plaintiff  in  error  in  consideration  of  the  stipulation 
in  question,  and  that  the  contract  containing  it  was  signed  by  the 
defendant  in  error,  without  opportunity  for  a  fair  consideration  of 
the  stipulation.  The  plaintiff  Bogers  testified  that  he  received  no 
concession  in  freight  rate,  or  other  consideration  for  the  limitation 
of  liability  contained  in  the  stipulation  and  this  testimony  was  un- 
contradicted,  except   insofar   as   the   recital  to   the  contrary   in   the 
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contracts  themselves  may  have  that  effect.  *'Even  the  cases  up- 
holding contracts  of  the  kind  under  consideration,  proceed  upon 
the  theory  that  to  be  valid  the  contract  must  have  been  fairly  entered 
into  with  the  rate  of  freight  based  on  the  condition  that  the  carrier 
assumes  liability  only  to  the  extent  of  the  agreed  valuation.'^  St. 
Louis,  I.  M.  &  S.  Ey.  v.  Moon,  19  Texas  Ct.  Eep.,  10.  To  this 
effect,  as  we  understand  them,  are  the  decisions  of  the  Supreme 
Court  of  Arkansas  in  the  following  cases:  St.  Louis,  L  M.  &  S.  Ry. 
V.  Lesser,  46  Ark.,  236;  St.  Louis,  I.  M.  &  S.  By.  v.  Weakley,  50 
Ark.,  a97;  Kansas  &  Ark.  V.  By.  Co.  v.  Ayers,  63  Ark.,  331;  St. 
Louis  S.  F.  By.  Co.  v.  Hurst,  67  Ark.,  407.  In  these  cases  it  seems 
that  the  validity  and  enforcement  of  the  contracts  were  made  to 
turn  on  the  fact  that  they  were  entered  into  fairly  and  in  consid- 
eration of  a  reduction  of  the  freight  rate.  The  special  charge  under 
consideration  ignored  this  particular  phase  of  the  case  and  was 
properly  refused.  The  specific  question  here  decided  •  did  not  arise 
in  the  case  of  St.  Louis,  I.  M.  &  S.  By.  v.  Hambrick,  97  S.  W. 
Bep.,  1072,  cited  by  the  plaintiff  in  error.  In  that  case  special 
exceptions  were  sustained  by  the  trial  court  to  that  portion  of  the 
railway  company's  answer  setting  up  a  similar  provision  in  the 
contract  of  shipment  to  the  one  sought  to  be  enforced  in  the  present 
case.  The  allegations  of  the  answer  showed  clearly  that  the  contract 
was  entered  into  in  the  State  of  Arkansas,  that  it  was  valid  under  the 
laws  of  that  State  and  would  be  enforced  in  that  State,  were  the 
suit  .pending  there.  In  reversing  the  judgment  in  that  case,  this 
court,  speaking  through  Mr.  Justice  Bookhout,  said :  "That .  the 
allegations  of  the  answer  must  be  taken  as  true  in  considering  the 
exceptions;  that  the  clause  of  the  contract  to  the  effect  that,  in  case 
of  injury  to  the  cattle,  their  value  at  the  place  of  shipment  in  case 
of  total  loss  constitutes  the  measure  of  damages,  and  in  case  of  par- 
tial loss  in  the  same  proportion,  was  a  material  part  of  the  contract, 
and  if  the  evidence  discloses  that  the  same  was  valid  in  the  State 
of  Arkansas,  where  made,  it  must  be  enforced.'*  Our  opinion  in 
that  case  was  based  largely  upon  the  decision  of  our  Supreme 
Court  in  the  case  of  Chicago,  E.  I.  &  P.  By.  v.  Thompson,  97  S. 
W.  Bep.,  459,  which  we  regard  as  directly  in  point,  and  we  adhere 
strictly  to  the  views  there  expressed.  But  as  it  is  unnecessary  to 
determine  whether  or  not  the  contract  here  under  consideration  was 
entered  into  in  the  State  of  Arkansas  or  Texas,  the  question  involved 
in  the  Hambrick  case  does  not  necessarily  arise  in  this  case  and  need 
not  be   discussed. 

Assignments  of  error  not  discussed  have  been  carefully  examined 
and  considered  and,  in  our  opinion,  none  of  them  show  reversible 
error.  The  evidence  was  sufficient*  to  show  unreasonable  delay  on 
the  part  of  the  plaintiff  in  error  in  transporting  the  cattle,  and  it 
is  not  claimed  here  that  the  verdict  is  excessive. 

The  judgment  of  the  lower  court  is  therefore  affirmed. 

Affirmed, 

Writ  of  error  refused. 
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Missouri,  Kansas  &  Texas  Railway  Company  v.  L.  R.  Hendricks. 

Decided  February  22,  1908. 

1 . — ^Action — Condition  Precedent — iWaiv er. 

In  a  suit  for  personal  injuries  the  defendant  plead  in  bar  of  the  action 
an  agreement  in  writing  by  plaintiff  to  give  notice  to  defendant  within  thirty 
days  after  an  accident  for  which  he  intended  to  claim  damages  of  the  particu- 
lars of  the  accident,  and  that  plaintiff  had  failed  to  give  said  notice.  Plain- 
tiff's answer  setting  up  a  w^aiver  by  defendant  of  said  notice  considered,  and 
held  sufficient. 

2. — Damages — ^Waiver — Charge. 

A  waiver  is  the  intentional  relinquishment  of  a  known  right,  or  such  con- 
duct as  warrants  an  inference  of  the  relinquishment  of  such  right.  A  waiver 
never  occurs  unless  intended,  or  where  the  act  relied  on  ought  in  equity  to 
estop  the  party  from  denying  it.  Charge  considered,  and  held  correct  on  an 
issue  of  waiver  of  notice  of  claim  for  damages. 

3. — Railroads — Operation — ^Lookbnt — Charge. 

In  a  suit  for  personal  injuries  caused  by  being  run  over  bv  an  engine  while 
plaintiff  was  on  a  railroad  track,  a  charge  in  substance  that  the  defendant  rail- 
road would  be  liable  if  those  operating  the  engine  could,  by  the  exercise  of 
ordinary  care  in  keeping  a  lookout,  have  discovered  the  plaintiff  in  time  by 
the  use  of  the  means  they  had  at  hand  to  stop  the  engine,  thereby  avoiding 
running  over  plaintiff,  was  not  subject  to  the  objection  that  it  placed  a  gpreater 
burden  on  the  defendant  than  the  law  required. 

4. — Charge — Submission  of  Issne. 

By  the  use  of  the  language,  *'If  you  find  and  believe  from  the  evidence,  etc.," 
the  court  submits  to  the  determination  of  the  jury  the  issue  referred  to. 
C*harges  considered,  and  held  not  upon  the  weight  of  the  evidence. 

5. — ^Personal  Injuries — Fellow  Servant — ^Eyidence. 

The  rule  of  law  exempting  the  master  from  liability  for  injuries  received 
by  an  employee  caused  by  the  negligence  of  a  fellow  servant  only  obtains  where 
the  injured  servant  was  at  the  time  of  receiving  the  injury  engaged  in  the 
performance  or  discharge  of  his  duty  under  his  employment.  Evidence  con- 
sidered and  held  id  support  a  finding  that  the  plaintiff  was  not  in  the  employ 
of  the  defendant  at  the  time  he  was  injured,  and  hence  the  doctrine  of  fellow 
servant  did  not  apply. 

6.— Assignment  of  Error — Enle  31, 

An  assignment  of  error  not  a  proposition  in  itself  and  not  followed  by 
a  proposition  nor  by  a  sufficient  statement  of  the  evidence,  will  not  be  con- 
sidered on  appeal. 

7. — Question — not  Leading. 

A  question  in  the  form  of  "whether  or  not,"  and  which  does  not  indicate 
how  it  was  desired  that  the  same  should  be  answered,  is  not  leading.  Allow- 
ing leading  questions  to  be  asked  is  a  matter  largely  left  to  the  discretion 
of  the  trial  court,  and  in  the  absence  of  evidence  that  the  discretion  was 
abused  its  action  will  not  be  revised. 

Appeal  from  the  District  Court  of  Grayson  County.  Tried  below 
before  Hon.  B.  L.  Jones. 

Coke,  Miller  &  Coke  and  Smith  &  Wall,  for  appellant. — Discussing 
with  appellee  the  matter  of  settlement  of  his  claim  for  damages  be- 
fore the  expiration  of  thirty  days  and  stating  to  him  that  the  com- 
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pany  would  treat  him  right,  and  discussing  a  settlement  after  the 
expiration  of  thirty  days  would  not  as  a  matter  of  law  constitute  a 
waiver  of  the  written  notice  required  by  the  terms  of  the  contract 
entered  into  by  appellee.  Scottish  Union  Ins.  Co.  v.  Clancy,  71 
Texas,  10;  East  Texas  Fire  Ins.  Co.  v.  Coffee,  61  Texas,  292;  Mer- 
chants Ins.  Co.  V.  Dwyer,  1  Posey  TJ.  C,  450. 

The  charge  is  erroneous  and  places  upon  appellant  a  greater  burden 
tlian  the  law  requires  in  that  the  jury  are  thereby  told,  in  substance, 
tliat  appellant  would  be  liable  if  those  operating  the  engine  could, 
by  the  exercise  of  ordinary  care  in  keeping  a  lookout,  have  discovered 
appellee  *^in  time  by  the  use  of  the  means  they  had  at  hand  to  have 
stopped"  said  engine  and  tender  and  thereby  avoided  running  over 
plaintiflF.  International  &  G.  N.  Ry.  v.  McDonald,  75  Texas,  47; 
Missouri,  K.  &  T.  By.  v.  Stone,  23  Texas  Civ.  App.,  106;  Texas  & 
Pac.  By.  v.  Stagg,  37  S.  W.  Bep.,  611;  Boswadosfskie  v.  Interna- 
tional &  G.  N.  By.,  1  Texas  Civ.  App.,  487. 

The  charge  is  not  adapted  to  the  pleadings  and  submits  to  the 
jury  issues  not  within  the  scope  of  the  pleadings  in  that  it  permits 
a  recovery  if  the  jury  sliould  believe  that  the  failure  to  have  a  light 
on  the  head  end  of  the  tender  was  negligence  and  in  any  way  caused 
appellee's  injuries.  Ft.  Worth  &  D.  C.  By.  v.  Measles,  81  Texas, 
477;  Murchison  v.  Mansur-Tibbetts  Imp.  Co.,  37  S.  W.  Bep.,  605; 
Gulf,  C.  &  S.  F.  By.  v.  Scott,  27  S.  W.  Bep.,  827;  Texas  &  Pac. 
By.  V.  Johnson,  34  S.  W.  Bep.,  189;  Texas  &  Pac.  By.  v.  Coy,  90 
Texas,  266;  Austin  v.  Talk,  20  Texas,  165;  Andrews  v.  Smithwick, 
20  Texas,  111;  Austin  &  N.  W.  By.  v.  Flannagan,  40  S.  W.  Bep., 
1046. 

Under  the  law  oife  may  be  a  servant  of  a  master  so  as  to  be  pre- 
cluded from  a  recovery  on  account  of  injuries  received  thi;ough  the 
negligence  of  other  servants  of  the  master,  although  at  the  time  of 
receiving  the  same  he  was  not  engaged  in  the  performance  of  any 
duty  or  labor  in  the  capacity  of  his  position.  Martin  v.  Atchison, 
T.,  etc.,  By.,  166  U.  S.,  399;  Northern  Pac.  By.  v.  Peterson,  162 
TJ.  S.,  347;  Northern  Pac.  By.  v.  Charless,  162  IT.  S.,  358;  St.  Louis, 
A.  &  T.  By.  V.  Welch,  72  Texas,  298;  International  &  G.  N.  By. 
V.  Byan,  82  Texas,  565;  East  Line  &  B.  B.  By.  v.  Scott,  71  Texas, 
710;  Ewald  v.  Chicago  &  N.  W.  By.,  70  Wis.,  420;  36  X.  W.,  12, 
591;  Mele  v.  Del.,  etc..  Canal  Co.,  59  N.  Y.  Sp.  Ct.,  367;  14  N.  Y. 
Supl.,  630;  Dishon  v.  Cincinnati,  N.  0.  &  T.  P.  By.,  126  Fed.  Bep., 
194;  Louisville  &  N.  By.  v.  Stuber,  108  Fed.  Bep.,  934;  O'Brien 
V.  Boston  &  A.  By.,  138  Mass.,  387;  52  Am.  Bep.,  279;  McGuirk 
V.  Shattuck  et  al.,  160  Mass.,  45 ;  35  N.  E.,  110. 

Appellee'*  train  had  come  into  Oklahoma  City  for  repairs  on 
Saturday  night,  to  go  out  again  for  work  on  Monday  morning.  It 
was  a  necessary  incident  of  his  employment  as  brakeman  on  such 
train  that  he  should  go  into  the  yards,  find  his  train,  board  it  and 
go  out  to  the  place  where  the  track  was  being  repaired,  and  being 
injured  while  on  appellant's  premises  for  this  purpose,  he  was  an 
employe  and  a  fellow  servant  of  those  operating  the  engine.  McGuirk 
V.  Shattuck,  160  Mass.,  45;  35  N.  E.  Bep.,  110;  Cleveland,  C.  C. 
&  St.   L.   By.   V.   Martin    (Ind.),   41   N.   E.   Bep.,   1055;   Parkinson 
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Sugar  Co.  v,  Eiley  (Kan.),  31  Pac.  Eep.,  1090;  Vick  v.  N.  Y.  C. 
&  H.  Ey.,  95  K  Y.,  267;  47  Am.  Eep.,  36;  Ewald  v.  Chicago  & 
N,  W.  Canal  Co.,  70  Wis.,  420;  36  N.  W.  Eep.,  12;  Mele  v.  Del. 
&  C.  Canal  Co.,  59  K  Y,  Super.  Ci,  367;  14  K  Y.  Supl.,  630; 
Olsen  V.  Andrews,  168  Mass.,  261;  47  N.  E.  Eep.,  90;  Boldt  v. 
New  York  Cent  Ey.,  18  N".  Y.,  432;  Dishon  v.  Cincinnati,  N.  0. 
&  T,  P.,  Ey.,  126  Fed.  Eep.,  194. 

Wolf,  Hare  £  Maxey  and  Finley,  Knight  &  Harris,  for  appellee. 

BOOKHOTJT,  Associate  Justice. — ^Appellee,  L.  E.  Hendricks 
instituted  tills  suit  against  appellant,  Missouri,  Kansas  &  Texas 
Bailroad  Company,  to  recover  damages  in  the  sum  of  $50,000  on 
account  of  personal  injuries  received  by  him  near  the  city  of  Okla- 
homa, in  the  Territory  of  Oklahoma,  October  3,  1904,  by  being 
struck  by  one  of  appellant's  tenders,  pushed  by  one  of  its  engines, 
while  he  was  crossing  over  the  Canadian  Elver  on  appellant's  rail- 
road bridge. 

By  his  first  amended  original  petition  he  alleged  that  this  bridge 
on  said  date,  and  for  a  long  wliile  prior  thereto,  had  been  commonly 
and  habitually  used  by  the  public  generally  as  a  footway  upon  which 
to  travel  across  said  river.  That  about  daylight  on  said  day  he 
started  to  walk  across  the  same  and  when  he  had  gotten  a  distance 
of  about  fifteen  feet  out  on  the  same  he  discovered  an  engine  and 
tender  approaching  from  his  rear  and  endeavored  to  return  and 
get  off  the  bridge,  but,  before  he  could  do  so  he  was  struck  and 
run  over  and  so  injured  that  it  was  necessary  to  amputate  both 
legs.  That  his  injuries  were  caused  by  the  negligence  of  appellant 
in  the  following  respects:  (1)  In  that  the  employes  operating  the 
engine  failed  to  have  a  man  on  the  lead  end  of  the  tender,  as  appel- 
lant's rules  for  the  control  and  guidance  of  its  employes  required. 
(2)  That  they  failed  to  have  a  light  on  the  lead  end  of  said  tender, 
as  said  rules  required.  (3)  Or  that  if  there  were  no  rules  having 
the  above  requirements  said  employes  were  not  exercising  ordinary 
care  in  operating  the  engine  without  a  man  and  light  on  the  lead 
end  of  the  tender.  (4)  That  the  usual  and  customary  way  of  doing 
such  work  was  to  have  a  "herder"  on  the  lead  end  of  the  tender  for 
the  purpose  of  throwing  switches  and  keeping  a  lookout  for  persons 
on  the  track,  but  this  they  failed  to  do,  although  their  view  of  the 
track  was  cut  off  by  a  tender  full  of  coal.  (5)  That  they  failed  to 
keep  a  lookout  to  see  if  there  were  any  persons  on  the  bridge,  although 
had  they  done  so  they  would  have  discovered  appellee  in  time  to  have 
avoided  injuring  him.  (6)  That  they  negligently  failed  to  ring 
the  bell  or  blow  the  whistle  or  give  any  signal  or  warning  of  the 
approach  of  the  engine.  That  had  there  been  someone  on  the  lead 
end  of  the  tender  he  could  and  would  have  discovered  appellee  in 
ample  time  to  have  signaled  the  engineer  and  thereby  caused  the 
same  to  be  stopped  before  it  reached  appellee.  That  appellee  looked 
back  before  starting  upon  said  bridge  but  could  see  no  train  ap- 
proaching. That  had  there  been  a  light  on  the  lead  end  of  the  tender 
he  would  probably  have  seen  the  approaching  engine  before  entering 


1908.]         Missouri,   K.   &   T.   By.    Co.   v.   Hendricks.  317 

upon  the  bridge,  but  seeing  no  light  and  hearing  no  signal  or  other 
warning  he  proceeded  upon  the  same  and  was  strucL 

Appellant's  first  amended  original  answer  consisted  of  a  general 
demurrer,  special  exceptions,  general  denial  and  then  by  special  answers 
alleged  in  substance,  that  appellee's  injuries  were  caused  by  his  own 
negligence  and  that  of  his  fellow  servants,  or  resulted  from  one  of 
the  risks  assumed  by  him. .  The  answer  set  out  certain  acts  and  con- 
duct on  the  part  of  plaintiff  which  it  was  alleged  constituted  con- 
tributory negligence. 

Appellant  further  alleged  that  when  the  plaintiff  took  employ- 
ment with  the  defendant,  in  consideration  of  being  given  such  em- 
ployment, he  made  and  entered  into  a  written  contract  with  the 
defendant  which,  among  other  things,  contained  in  substance  the 
following  stipulation  and  agreement:  "I  further  agree  that  if,  while 
in  the  service  of  the  company  (meaning  this  defendant)  I  sustain 
any  personal  injury,  for  which  I  shall  or  may  make  claim  against 
the  company  for  damages,  I  will,  within  thirty  days  after  receiving 
such  injuries,  give  notice  in  writing  of  such  claim  to  the  claim 
agent  of  said  railway  company,  which  notice  shall  state  the  time, 
place  and  particulars  of  the  injuries,  and  the  nature  and  extent 
thereof,  and  the  claim  made  therefor,  to  the  end  that  such  claim 
may  be  fully,  fairly  and  promptly  investigated,  and  my  failure  to 
give  written  notice  of  such  claim  in  the  manner,  and  within  the 
time  aforesaid,  shall  be  a  bar  to  the  institution  of  any  suit  on  account 
of  such  injuries.*'  That  the  foregoing  stipulation  was  reasonable. 
That  the  name  of  the  claim  agent  and  the  names  of  assistant  claim 
agents,  of  various  station  agents,  and  of  various  general  ofiBcers  of 
this  defendant,  together  with  their  addresses,  were  well  known  to 
the  plaintiff  at  the  time  he  received  the  injuries  involved  in  this 
suit,  but  the  plaintiff  wholly  failed  and  refused  to  give  to  defendant 
such  a  written  statement  of  his  injuries,  stating  the  time,  place  and 
particulars  of  the  same,  the  nature  and  extent  thereof,  and  the  claim 
made  therefor,  as  required  by  the  terms  of  said  contract,  and  wholly 
failed  to  give  any  written  statement  thereof  of  any  kind  until 
June  2,  1905,  and  wholly  failed  and  refused  to  give  any  notice  in 
writing  to  such  tenor  and  effect  to  the  defendant's  claim  agent 
within  thirty  days  after  said  injuries  were  received,  and  because 
thereof,  is  not  entitled  to  recover  anything  in  this  suit.  That  by 
reason  of  his  failure  to  do  these  things  the  defendant  has  been  de- 
prived of  an  opportunity  to  fully  and  fairly  investigate  this  case. 
That  uiider  the  laws  in  force  in  the  Territory  of  Oklahoma  at  the 
time  these  injuries  were  received,  this  contract  and  agreement  was 
valid  and  binding. 

It  was  alleged  that  plaintiff  received  his  injuries  in  the  Territory 
of  Oklahoma  and  that  the  laws  of  that  Territory  govern  the  righte 
of  the  parties  to  this  suit.  The  plaintiff  in  reply  alleged,  that  while 
he  had  previously  been  in  the  employment  of  the  defendant  in  the 
capacity  of  a  brakeman,  he  was  not  in  defendant's  employ  at  the 
time  he  sustained  said  injuries.  If  in  this  plaintiff  be  mistaken, 
then  he  says  that  the  train  upon  which  he  had  been  braking  had 
left  Oklahoma  City  prior  to  his  injuries,  that  plaintiff  was  not  on 
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duty  at  the  time  of  his  injuries  and  was  not  doing  or  undertaking 
to  do  anything  for  the  defendant  railway  company  and  was  not  then 
subject  to  its  orders,  control  or  direction,  and  was  in  no  sense  a 
fellow  servant  with  defendant's  employes  in  operating  the  engine  and 
tender  which  ran  over  and  injured  him. 

For  further  and  special  reply  to  that  portion  of  said  answer  set- 
ting up  an  alleged  written  contract  between  plaintiff  and  defendant 
as  a  bar  to  plaintiff's  suit,  and  alleging  that  under  said  contract 
plaintiff  was  to  give  notice  of  any  claim  tiiat  he  might  make  against 
the  company  for  damages  for  any  personal  injuries  within  thirty 
days  after  receiving  such  injuries,  etc.,  in  substance,  a  waiver  by 
defendant  of  the  requirements  of  said  contract. 

A  frial  resulted  in  a  verdict  and  judgment  for  plaintiff  in  the 
sum  of  $18,000.  Defendant's  motion  for  new  trial  having  been  over- 
ruled, it  perfected  an  appeal  to  this  court. 

Opinion. — There  was  no  error,  as  contended  by  appellant  in  its 
propositions  under  the  first  and  second  assignments  of  error,  in  over- 
ruling appellant's  special  exceptions  to  that  paragraph  of  the  answer 
wherein  appellee  plead  a  waiver  of  the  written  contract  requiring 
notice  of  any  claim  for  damages  for  injuries  sustained  within  thirty 
days  from  the  date  of  such  injury.  The  answer  specifically  alleged 
certain  acts  and  conduct  of  the  agents  of  appellant  as  constituting 
the  alleged  waiver,  which  were  sufficient,  if  established,  to  amount 
to  a  waiver.  It  was  also  alleged  that  such  agents  had  authority  to 
waive  said  notice. 

The  third  assignment  assails  as  error  the  ninth  paragraph  of  the 
court's  charge,  which  is  as  follows:  "You  are  further  instructed 
that  the  undisputed  evidence  in  this  case  shows  that  on  the  31st  day 
of  September,  1903,  by  a  written  contract  entered  into  between 
plaintiff  and  defendant,  plaintiff  agreed  that  in  the  event  he  should 
sustain  any  personal  injury  wliile  in  the  service  of  the  defendant 
for  which  he  should  make  claim  against  defendant  for  damages,  he 
would,  within  30  days  after  receiving  such  injury,  give  notice  in 
writing  of  such  claim  to  the  claim  agent  of  the  defendant,  which 
notice  should  state  the  time,  place  and  particulars  of  such  injuries 
and  nature  and  extent  thereof,  and  the  claim  made  therefor.  The 
undisputed  evidence  further  shows  that  said  provisions  in  said  con- 
tract were  not  complied  with  by  the  plaintiff,  or,  in  other  words, 
that  plaintiff  did  not  give  the  written  notice  within  30  days  provided 
for  in  said  contract.  Therefore  you  are  instructed  that  the  failure 
of  plaintiff  to  give  such  written  notice  constitutes  a  bar  to  recovery 
by  him  in  this  case  unless  you  find  and  believe  from  the  evidence 
that  the  giving  of  such  written  notice  by  him  within  the  said  thirty 
days  was  waived  by  the  defendant.  So,  if  you  find  and  believe  from 
the  evidence  that  the  giving  of  the  written  notice  by  plaintiff  within 
30  days  after  he  received  his  injuries,  as  provided  for  in  said  written 
contract,  was  not  waived  by  the  defendant,  you  will  return  a  verdict 
for  the  defendant.  In  this  connection,  however,  you  are  further  in- 
structed that  if  you  find  and  believe  from  the  evidence  that  the 
plaintiff  was  run  over  by  one  of  defendant's  engines  or  tenders  and 
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injured,  as  alleged  in  his  petition^  and  if  you  further  find  and  believe 
from  the  evidence  that  the  defendant  had  notice  and  knowledge  of 
the  time  and  place  of  said  accident  and  of  plaintiff's  injuries  just 
after  it  occurred,  and  if  you  further  believe  from  the  evidence  that 
the  defendant,  without  such  notice  in  writing  having  been  given  it 
by  plaintiff  before  the  expiration  of  thirty  days  after  said  injuries 
were  received  by  plaintiff,  undertook  to  investigate  and  did  investigate 
the  happening  of  said  accident  and  the  injuries  resulting  to  plaintiff 
therefrom,  and  through  its  claim  agent  called  on  the  plaintiff  with 
a  view  of  entering  into  negotiations  looking  to  the  adjustment  of 
any  claims  plaintiff  might  have  for  damages  on  account  of  his  in- 
juries, and  if  you  further  believe  from  the  facts  and  circumstances 
in  evidence  in  the  case  that  the  defendant  intended  to  waive  the 
giving  of  such  notice  provided  for  in  said  contract  of  employment 
and  intended  to  and  did  treat  plaintiff  as  if  such  notice  had  been 
given,  then  the  failure  on  the  part  of  plaintiff  to  give  such  written 
notice  constitutes  no  bar  to  a  recovery  by  him  in  this  case  if  under 
the  evidence  and  the  law  as  given  you  in  charge  by  the  court  you 
find  and  believe  he  is  otherwise  entitled  to  recover/* 

The  contention  is  made  that  this  charge  is  on  the  weight  of  evi- 
dence, in  that  the  jury  are  thereby  told  that  failure  to  give  the 
written  notice  required  by  the  terms  of  appellee's  contract  would 
not  bar  a  recovery  if  they  should  believe  (1)  that  appellant  had 
notice  and  knowledge  of  the  time  and  place  of  the  accident  just  after 
it  occurred,  and  (2)  before  the  expiration  of  thirty  days  undertook 
and  did  investigate  the  accident  and  appellee^s  injuries,  and  (3) 
called  on  appellee  with  a  view  of  adjusting  his  claim,  and  (4)  if 
they  should  further  believe  from  all  the  facts  and  circumstances  in 
evidence  that  appellant  intended  to  waive  the  notice  and  treated 
appellee  as  if  same  had  been  given. 

A  waiver  is  the  intentional  relinquishment  of  a  known  right,  or 
such  conduct  as  warrants  an  inference  of  the  relinquishment  of  such 
right.  A  waiver,  so  called,  is  the  result  of  an  intenjtional  relinquish- 
ment of  a  known  right.  29  Am.  &  Eng.  Enc.  Law,  (2d  ed.),  p.  1091. 
It  has  been  held  that  a  waiver  never  occurs  unless  intended,  or 
where  the  act  relied  on  ought  in  equity  to  estop  the  party  from  deny- 
ing it.  The  existence  of  an  intent  to  waive  is  a  question  of  fact, 
which  may  be  determined  by  the  language  and  conduct  of  the  par- 
ties.    Id.,  pp.  1095-1096. 

The  charge  of  the  court  is  in  no  sense  upon  the  weight  of  the 
evidence.  It  submitted  to  the  jury  to  determine  from  the  evidence 
these  conclusions  of  fact:  (1)  Whether  the  defendant  had  notice 
and  knowledge  of  the  time  and  place  of  said  accident  and  the  plain- 
tiff's injuries  just  after  it  occurred;  (2)  Whether  the  defendant 
without  such  notice  in  writing  having  been  given  it  by  plaintiff  before 
the  expiration  of  thirty,  days  after  such  injuries  were  received  by 
plaintiff,  undertook  to  investigate,  and  did  investigate,  the  happening 
of  said  accident  and  the  injuries  resulting  to  plaintiff  tlierefrom; 
(3)  Whether  the  defendant  through  its  claim  agent  called  upon  the 
plaintiff  with  a  view  of  entering  into  negotiations  looking  to  the 
adjustment  of  any  claims  plaintiff  might  have  for  damages  on  account 
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of  his  injuries;  (4)  Whether  the  defendant  intended  to  waive  the 
giving  of  such  notice  provided  for  in  said  contract  of  employment 
and  intended  to,  and  did  treat  plaintiff  as  if  such  notice  had  been 
given.  And  the  jury  were  instructed  that  if  these  issues  of  fact 
were  determined  by  them,  from  the  evidence,  in  the  aflfirmative, 
plaintiflE's  failure  to  give  such  notice  would  not  bar  his  suit.  If, 
as  the  jury  found  upon  the  issues  submitted  by  the  court,  the  de- 
fendant had  notice  and  knowledge  of  the  time  and  place  of  said 
accident  and  the  plaintiff^s  injuries  just  after  it  occurred,  and  if 
the  defendant,  without  such  notice  in  writing  having  been  given  it 
by  the  plaintiff,  before  the  expiration  of  thirty  days  after  such  in- 
juries were  received  by  plaintiff,  undertook  to  investigate,  and  did 
investigate  the  happening  of  said  accident  and  the  injuries  resulting 
to  plaintiff  therefrom,  and  through  its  claim  agent  called  on  plain- 
tiff with  a  view  of  entering  into  negotiations,  looking  to  the  adjust- 
ment of  any  claims  plaintiff  might  have  for  damages  on  account  of 
his  injuries,  and  if  the  defendant  intended  thereby  to  waive  the 
giving  of  such  notice  provided  for  in  said  contract  of  employment, 
and  intended  to  and  did  treat  the  plaintiff  as  if  such  notice  had 
been  given,  then  this  would  legally  constitute  a  waiver  of  such  notice. 
The  charge  was  correct. 

Complaint  is  made  of  the  refusal  of  appellant's  special  charge 
No.  1,  wherein  it  was  sought  to  have  the  jury  instructed,  in  effect, 
that  the  plaintiff  had  entered  into  a  contract  agreeing  if  he  should 
sustain  personal  injuries  while  in  its  employ,  for  which  he  might 
claim  damages,  he  would  give  notice  within  30  days  to  a  claim  agent 
of  the  company  of  such  claim,  stating  the  requisites,  as  provided 
in  the  contract,  and  that  the  undisputed  proof  showed  that  such 
notice  within  the  time  stipulated  had  not  been  given,  they  should 
return  a  verdict  for  defendant.  This  charge  is,  in  effect,  a  peremptory 
instruction  for  the  defendant,  based  upon  the  failure  of  the  plain- 
tiff to  give  notice  of  his  injuries  within  thirty  days,  and  ignores  the 
issue  of  waiver  of  such  notice  made  by  the  pleadings  and  evidence, 
and  for  this  reason  the  action  of  the  court  in  refusing  to  so  charge 
the  jury  was  proper. 

Error  is  assigned  to  the  fourth  paragraph  of  the  general  charge. 
This  paragraph  presents  aflBrmatively  the  case  as  made  by  plaintiff 
and  instructs  the  jury  on  the  issues  to  be  determined  by  them  to 
justify  a  verdict  .for  plaintiff.  The  charge  is  lengthy,  and  it  is  un- 
necessary to  quote  the  same  in  full.  The  particular  portion  of  the 
charge  complained  of  is  as  follows:  "And  if  you  further  believe 
from  the  evidence  that  the  employes  of  defendant  engaged  in  operating 
said  engine  and  tender,  by  keeping  such  lookout  to  discover  persons 
on  the  track  and  bridge  where  plaintiff  was  walking,  as  an  ordinarily 
prudent  person  would  have  kept  under  the  same  or  similar  circum- 
stances, could  and  would  have  discovered  the  presence  of  plaintiff 
on  said  track  and  bridge  in  time  by  the  use  of  the  means  they  had 
at  hand  to  have  stopped  said  engine  and  tender  and  thereby  avoided 
running  over  plaintiff,"  etc.  It  is  insisted  that  this  clause  is  erro- 
neous and  places  a  greater  burden  on  appellant  than  the  law  requires, 
in  that  the  jury  are  thereby  told,  in  substance,  that  appellant  would 


1908,]         Missouri,  K.   &   T.   By.   Co.   v.   Hendricks.  321 

be  liable  if  those  operating  the  engine  could,  by  the  exercise  of  ordi- 
nary care  in  keeping  a  lookout,  have  discovered  appellee  in  time  by 
the  use  of  the  means  they  had  at  hand  to  have  stopped  said  engine 
and  tender,  thereby  avoiding  running  over  plaintiff.  This  portion 
of  the  charge  relates  to  the  matter  of  negligence  on  the  part  of  the 
operators  of  the  engine  in  failing  to  keep  a  lookout,  and  does  not 
undertake  to  declare  the  degree  of  care  after  discovery  of  peril, 
which  was  not  involved  in  the  case,  and  imposed  no  burden  upon 
the  defendant  with  reference  thereto.  The  rule  of  liability  in  a 
case  of  discovered  peril  is,  if  the  operators  of  the  engine  discovered 
the  peril  of  the  person  on  the  track  in  time  to  avoid  injury  by  stop- 
ping the  engine,  it  is  their  duty  to  use  every  means  at  hand  to  do 
so.  And,  even  considered  in  the  abstract,  the  charge  of  the  court 
was  not  erroneous.  This  particular  clause  in  the  charge  was,  in  fact, 
a  limitation  of  the  particular  issue  of  negligence  in  favor  of  de- 
fendant, in  that  the  jury  was  thereby  instructed  that  failure  to 
have  a  man  on  the  lead  end  of  the  tender  to  keep  a  lookout  should 
not  be  considered  negligence  unless  a  man  in  such  position  would 
have  discovered  plaintiff  in  time  for  the  employes  operating  said 
engine,  by  the  use  of  the  means  they  had  at  hand,  to  have  stopped 
said  engine  and  tender,  and  thereby  avoided  injury  to  the  plaintiff. 
The  sixth  and  seventh  assignments  complain  of  the  main  charge, 
are  grouped,  and  are  as  follows : 

6.  "You  are  further  instructed  that  all  persons  who  are  in  the 
employment  of  the  same  master,  engaged  in  the  same  common 
enterprise,  and  are  employed  to  perform  duties  and  services  tending 
to  accomplish  the  same  general  purpose,  are  fellow  servants.  There- 
fore, if  you  find  and  believe  from  the  evidence  that  at  the  time 
plafntiff  was  injured  he  was  engaged  in  discharging  any  duty  in 
the  capacity  of  brakeman,  you  will  find  that  he  was  a  fellow  servant 
with  the  employes  of  the  defendant  in  operating  said  engine  and 
tender,  if  you  so  find  and  believe,  you  will  find  for  the  defendant." 

7.  "On  the  other  hand,  if  you  find  and  believe  from  the  evidence 
that  at  the  time  plaintiff  was  injured,  if  you  find  he  was  injured 
by  being  run  over  by  one  of  defendant's  engines  and  tenders,  the 
plaintiff  was  not  engaged  in  the  performance  of  any  service  or  the 
discharge  of  any  duty  as  an  employe  of  the  defendant  railway  com- 
pany as  brakeman,  then  you  will  find  that  he  was  not  a  fellow 
servant  with  the  employes  of  defendant  engaged  in  operating  said 
engine  and  tender.^' 

Under  these  assignments  three  propositions  are  presented,  as  follows : 

1.  Said  charges  were  on  the  weight  of  the  evidence  in  that  the 
jury  were  thereby,  in  substance,  told  that  appellee  would  not  be  a 
fellow  servant  of  those  operating  the  engine  unless  at  the  time  of 
the  accident  he  was  engaged  in  the  performance  of  some  duty  as  a 
brakeman. 

2,  Said  charges  announce  an  incorrect  principle  of  law  in  that 
the  jury  are  thereby,  in  substance,  told  that  appellee  would  not  be 
a  fellow  servant  of  the  operatives  of  the  engine  imleBB  at  the  time 
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of  the  accident  he  was  actually  engaged  in  performing  some  duty  in 
the  capacity  of  a  hrakeman. 

3.  Under  the  law  one  may  be  a  servant  of  a  master  so  as  to  be 
precluded  from  a  recovery  on  account  of  injuries  received  through 
the  negligence  of  other  servants  of  the  master,  although  at  the  time 
of  receiving  the  same  he  was  not  engaged  in  the  performance  of  any 
duty  or  labor  in  the  capacity  of  his  position. 

These  charges  are  not  on  the  weight  of  evidence.  They  do  not 
assume  the  existence  of  any  controverted  fact;  they  in  no  sense 
comment  on  the  weight  of  evidence,  nor  give  any  intimation  as  to 
the  opinion  of  the  judge  as  to  any  issue  of  fact.  By  the  use  of  the 
language,  ^*if  you  find  and  believe  from  the  evidence/*  etc.,  in  these 
charges  the  court  fairly  left  the  issue  therein  to  be  determined,  to 
the  jury.  St.  Louis  S.  W.  By.  v.  Cassedy,  92  Texas,  627;  Galveston, 
H.  &  S.  A.  By.  V.  Waldo,  32  S.  W.  Bep.,  784;  Galveston,  H.  &  S. 
A.  By.  V.   Goodwin,  32   S.  W.   Bep.,   785. 

The  capacity  in  which  appellee  served  appellant  prior  to  receiving 
the  injuries  was  that  of  hrakeman;  there  was  no  contention  whatever 
that  he  was  engaged  in  any  other  character  of  service,  and  the  charge 
correctly  applied  the  principle  and  rule  of  fellow  servant  to  the  case 
as  made  by  the  pleadings  and  evidence  The  appellee  had  been  in 
the  employ  of  the  appellant  as  hrakeman  on  a  work  train.  The  duty 
of  this  work  train  was  to  handle  an  extra  crew  engaged  in  ditching 
and  filling  the  track.  The  train  had  no  regular  run,  but  would  go 
wherever  work  was  to  be  done.  As  a  rule,  they  worked  from  6:30 
a.  m.  to  6:30  p.  m.  They  did  not  work  at  night.  Appellee  had  a 
grip,  quilt  and  pillow  and  some  work  clothes  in  the  caboose  and 
sometimes  slept  in  the  caboose.  At  6:30  p.  m.  they  would  come  in 
from  the  work  and  bring  in  the  extra  gang,  that  is,  bring  them  into 
the  station  where  the  bunk  cars  were.  They  would  then  go  onto  the 
side  track,  coal  up  the  engine  and  then  they  were  through  until  the 
next  morning.  It  was  optional  with  plaintiflE  whether  he  slept  in 
the  caboose  or  at  a  hotel.  He  was  paid  by  the  mile  on  some  work 
and  by  the  day  on  other  work;  twelve  hours  was  a  day^s  work. 
At  this  particular  time  he  was  at  work  by  the  day.  The  last  work 
he  did  was  between  the  towns  of  Maud  and  Shawnee.  The  train  was 
brouglit  into  Oklahoma  City  on  Saturday  night,  October  1,  1904,  to 
wash  the  boilers  of  the  engine,  intending  to  return  to  Sliawnee  on 
Monday  morning.  The  train  was  expected  to  leave  about  5  o'clock 
a.  m.  The  plaintiff  slept  in  the  caboose  on  Saturday  night.  On 
Sunday  night  he  slept  at  the  Vendome,  which  is  a  hotel  and  room- 
ing house.  He  got  up  about  4:40,  went  to  a  restaurant  and  got 
breakfast,  and  then  went  down  to  appellant's  passenger  station  and 
yards,  for  the  purpose  of  finding  his  work  train  to  go  out  to  work. 
Not  finding  his  train  in  these  yards,  he  went  down  appellant's  track 
across  the  Canadian  Biver  to  its  roundhouse  in  its  Shawhoma  yards. 
His  train  had  gone.  His  train  having  left  he  was  not  subject  to 
call  for  duty  that  day.  He  had  crossed  two  bridges,  one  known 
as  "A"  313-7  across  the  north  fork  of  the  Canadian  Biver.  When 
he  ascertained  his  train  was  gone  he  decided  to  quit  appellant's 
employ  and  started  back  up  the  track  to  Street  &  Harper's,  in  Okla- 
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homa^  to  see  Hall  Street^  with  whom  he  was  acquainted.  When  he 
reached  the  bridge  over  the  north  fork  of  the  Canadian  Biver  he 
looked  back  and  listened  and  did  not  see  any  engine  or  light.  He 
started  across  the  bridge,  and  when  he  had  gone  twenty-five  or  thirty 
feet  he  discovered  an  engine  approaching  from  tlie  rear.  H©  ran 
back  toward  the  east  end  of  the  bridge,  the  shortest  way  off,  when  his 
foot  slipped  and  he  fell  between  the  rails;  he  halloed  to  those  in 
charge  of  the  engine  to  stop.  There  was  no  one  on  the  front  of  the 
engine,  nor  was  there  any  light  on  it,  nor  was  there  any  warning 
given  as  it  approached  the  bridge.  The  engine  ran  over  and  crushed 
and  mangled  both  of  appellant's  legs,  and  he  fell  about  fifteen  feet 
from  the  bridge  to  the  ground.  His  limbs  have  both  been  amputated 
as  a  result  of  his  injuries.  The  bridge  was  from  two  hundred  and 
fifty  to  three  hundred  and  fifty  feet  long,  and  was  commonly  and 
habitually  used  by  the  public  with  the  knowledge  and  acquiescence 
of  the  appellant.  The  accident  took  place  just  about  break  of  day, 
but  it  was  not  yet  fully  light. 

Was  appellee,  under  the  facts,  at  the  time  he  was  injured,  in  the 
employ  of  the  appellant  as  brakeman?  The  rule  of  law  exempting 
the  master  from  liability  for  injuries  received  by  an  employe  caused 
by  the  negligence  of  a  fellow  servant  only  obtains  where  tlie  injured 
servant  was  at  the  time  of  receiving  the  injury  engaged  in  the  per- 
formance or  discharge  of  his  duty  under  his  emplojrment.  The  at- 
torneys on  each  side  have  cited  the  following  cases  by  our  Supreme 
Court:  St.  Louis,  A.  &  T.  Ry.  v.  Welch,  72  Texas,  298;  Interna- 
tional &  G.  K  Ey.  V.  Ryan,  82  Texas,  665;  East  Line  &  E.  B.  By. 
V.  Scott,  71  Texas,  710. 

In  the  Welch  case  the  plaintiff  was  foreman  of  a  bridge  gang  in 
the  employment  of  defendant  company.  He  was  asleep  in  the  bunk 
of  a  sleeping  car^  provided  by  the  company  for  that  purpose,  which 
was  lying  on  a  side  track.  The  employes  of  the  defendant  company 
operating  a  freight  train  negligently  ran  their  train  upon  the  side 
track  and  struck  the  one  in  which  plaintiff  was  asleep,  causing  his 
injuries.  It  was  held  that  Welch  was  a  fellow  servant  of  those 
operating  the  freight  train.  In  that  case  Welch  was  occupying  the 
sleeping  car  by  virtue  of  his  emplo3rment  by  the  defendant  company 
and  was  subject  at  any  moment  to  call  to  go  out  on  duty  by  the 
company. 

In  the  Byan  case,  the  plaintiff  was  a  carpenter  in  the  bridge  gang 
of  the  defendant  company.  He  was  in  the  sleeping  car  provided 
by  the  defendant  company  for  its  employes  to  sleep,  writing  a  letter. 
The  da/s  work  was  done  and  the  collision  which  caused  the  injury 
occurred  about  9:30  at  night.  He  was  held  a  fellow  servant  with 
the  train  crew  that  ran  into  his  car. 

In  the  Scott  case,  Scott  was  a  watchman  in  the  employ  of  the 
defendant  company  and  under  order  of  the  regular  engineer,  who  from 
sickness  was  unable  for  duty,  took  charge  of  a  working  train  and  ran 
to  where  some  pile  driving  was  being  done.  The  engine  used  in  pile 
driving  was  on  the  rear  end  of  the  train.  Plaintiff,  upon  stopping 
the  train  at  its  destination,  went  back  to  the  car  containing  the 
pile  driver^  boiler  and  engine^  when  its  boiler  exploded  and  injured 
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him.  He  was  held  to  be  in  the  employment  of  the  company  at  the 
time  of  the  injury.  In  that  case  it  was  said:  "It  is  true  that  the 
employer  is  only  liable  as  master  to  the  servant  when  the  latter  is 
actually  in  his  service,  and  that  at  times,  during  the  period  of  an 
engagement,  the  employe  may  sustain  to  the  employer  no  other 
relation  than  that  of  stranger.  It  does  not  follow  from  this,  how- 
ever, that  the  employe  is  to  be  deemed  in  the  employer's  service  only 
when  he  is  actually  engaged  in  labor.  He  is  to  be  deemed  in  the 
master^s  service  whenever  present  to  perform  his  duty  under  the 
contract  creating  the  relation  of  master  and  servant  and  subject  to 
orders,  although  at  a  given  moment  he  may  not  be  engaged  in  the 
actual  performance  of  any  labor.*'  ^ 

In  other  jurisdictions  the  decisions  are  not  uniform,  but  are  made 
to  depend  upon  the  facts  of  each  particular  case.  In  some  cases  the 
question  is  controlled  by  the  fact  that  the  employe  in  going  to  or 
returning  from  his  work  is  injured  while  on  the  property  of  the 
railway  company  and  where  he  would  be  a  trespasser  were  he  not  an 
employe.  Such  was  the  case  of  Ewald  v.  Chicago  &  N.  W.  Ey.,  70 
Wis.,  420,  cited  by  appellant.  In  that  case  plaintiflf,  an  engine  wiper, 
was  injured  while  going  to  his  work  over  a  pathway  made  by  the 
employes  in  going  to  their  work  across  defendant's  yards,  by  the 
jamming  together"  of  freight  cars  which  had  been  left  apart  to  allow 
employes  to  pass.  In  other  cases  the  injury  occurred  while  the  em- 
ploye was  being  carried  by  the  master  to  or  from  his  work  as  a  part 
of  and  under  the  terms  of  his  contract  of  employment.  Such  are  the 
cases  of  Vick  v.  N.  Y.  C.  &  H.  E.  E.  E.  Co.,  95  N.  Y.,  267,  and 
O'Brien  v.  Boston  &  Albany  E.  E.  Co.,  138  Mass.,  387,  cited  by 
appellant.  The  case  before  us  is  distinguishable  from  these  cases  on 
the  facts. 

Appellee  testified  that  his  train  having  gone  and  left  him  he  was 
not  subject  to  call  for  duty  any  more  that  day;  that  he  had  deter- 
mined to  quit  the  employ  of  appellant  and  was  on  his  way  to  see  an 
acquaintance  in  Oklahoma  City  when  injured.  As  a  member  of  the 
public  he  was  licensed  by  appellant  to  travel  over  its  bridge  across 
the  North  Canadian  Eiver.  In  our  opinion  appellee  was  not,  when 
injured,  in  the  discharge  of  any  duty  as  brakeman;  nor  was  he  at 
the  time  subject  to  the  call  of  the  company,  but  was  injured  at  a 
time  when  the  master  had  no  claim  upon  his  services,  and  at  a 
time  when  he  was  not  acting  in  the  service  of  appellant.  Bailway 
V.  Welch,  5wpm;  Bailway  v.  Eyan,  supra;  Bailway  v.  Scott,  supra; 
Abell  V.  West  Md.  By.,  63  Md.,  433;  4  Thomp.  Neg.  (New  Ed.), 
sec.  4990,  pp.  1009-10;  Washburn  v.  Nashville  &  C.  By.,  75  Am. 
Dec,  785;  Fletcher  v.  Baltimore  &  P.  By.,  168  U.  S.,  135-8;  Dick- 
inson V.  West  End  Ey.  (Mass.),  59  N.  E.  Sep.,  60-61;  Doyle  v. 
Fitchburg  By.,  37  N.  E.  Eep.,  770;  McNulty  v.  Pennsylvania  By., 
38  Atl.  Eep.,  524 ;  Harrier  v.  St.  Paul,  M.  &  M.  By.,  17  N.  W.  Eep., 
952;  Cincinnati,  N.  0.  &  T.  P.  Ey.  v.  Conley,  20  S  W.  Eep.,  816; 
Orman  v.  Salvo,  117  Fed.  Eep.,  234-5. 

But  it  is  said  that  there  is  testimony  that  appellee  stated  to  appel- 
lant's general  attorney,  in  substance,  that  when  injured  he  was  on  his 
Vfty  to  the  depot  with  the  intention  of  going  upstairs  to  get  a  pass 
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from  an  official  of  the  company  and  take  the  first  passenger  train  out 
with  a  view  of  overtaking  the  train  with  which  he  had  been  working, 
and  it  is  argued  that  this  would  make  him,  constructively,  in  the 
employ  of  the  company  when  injured.  If  this  were  so,  still,  under 
the  facts,  we  do  not  regard  the  argument  as  sound.  It  was  optional 
with  appellant  whether  it  would  give  him  a  pass.  Appellee  was  at 
work  by  the  day.  He  could  have  quit  employment  at  the  end  of  any 
day's  work.  So  also,  the  appellant  could  have  dispensed  with  his 
employment  at  the  close  of  any  day.  Neither  party  was  bound,  except 
for  the  day's  employment;  and  if  the  contract  continues  longer  than 
tlie  day  it  would  seem  to  be  under  a  new  implied  contract  each  day 
of  service.  Cincinnati,  etc..  By.  v.  Conley,  supra.  But  appellee 
denied  making  the  statement  attributed  to  him  and  the  verdict  im- 
plies that  the  jury  found  in  accordance  with  his  testimony. 

The  charge  correctly  stated  the  law  of  fellow  servant,  and  if  ap- 
pellant desired  a  fuller  expression  embracing  an  explanation  of  what 
was  meant  by  the  language  used,  "engaged  in  discharging  his  duty 
in  the  capacity  of  brakeman,'^  a  special  instruction  should  have  been 
asked  to  cure  this  supposed  defect  of  omission.  Ivy  v.  Williams,  78 
Texas,  687 ;  Williams  v.  Gore,  73  S.  W.  Eep.,  563 ;  St.  Louis  &  S.  W. 
By.  V.  Hughes,  73  S.  W.  Sep.,  976.  As  appellee's  employment  was 
that  of  brakeman,  and  his  duties  under  such  employment  were  solely 
in  that  capacity,  the  jury  could  not  have  been  misled  by  the  language 
of  the  charge,  "engaged  in  discharging  his  duty  in  the  capacity  of 
brakeman/'  It  follows  from  the  above  remarks  the  court  did  not 
err,  as  contended  in  appellant's  eighth  assignment  in  refusing  a  charge 
instructing  a  verdict  for  defendant. 

The  ninth,  tenth,  eleventh  and  twelfth  assignments  of  error  com- 
plain of  the  court's  action  in  refusing  special  charges  requested  by 
appellant.  These  charges  are  based  upon  the  theory  that  appellee, 
when  injured,  was  in  appellant's  employment  and  are  disposed  of 
adversely  to  appellant  by  our  remarks  overruling  the  fifth  and  sixth 
assignments. 

The  thirteenth  and  fourteenth  assignments  complain  of  the  refusal 
of  special  charges  asked  by  defendant  as  follows: 

"You  are  instructed  that  at  the  time  of  his  injuries  plaintiff  was 
in  the  employ  of  defendant.  Now,  if  you  believe  from  the  evidence 
that  at  the  time  plaintiff  was  injured  he  was  at  the  place  where  he 
received  such  injuries  by  reason  of  such  employment,  and  as  an  inci- 
dent 'of  such  employment,  then  you  are  instructed  that  he  was  a 
fellow  servant  of  the  employes  of  defendant  in  charge  of  and  operating 
the  engine  that  injured  plaintiff." 

"In  this  case  you  are  instructed  that  if  you  believe  from  the  evi- 
dence that  plaintiff  was  in  the  employ  of  defendant  and  at  the  time 
he  was  injured  was  engaged  in  an  act  incident  to  such  an  employ- 
ment, then  you  are  instructed  that  the  plaintiff  and  the  hostler 
in  charge  of  the  engine,  and  the  herder  or  helper  riding  thereon 
were  in  the  employment  of  the  same  master,  were  engaged  in  the 
same  common  enterprise  and  were  employed  to  perform  duties  and 
services  tending  to  accomplish  the  same  general  purpose,  and  were 
fellow   servants,    and    if   you   believe   that   plaintiff's   injuries    were 
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caused  by  the  negligence  of  either  or  both  of  such  persons,  you  must 
return  a  verdict  for  defendant." 

There  was  no  error  in  refusing  these  charges.  The  fact  that  ap- 
pellee was  at  the  place  where  he  received  his  injuries  in  consequence 
of  his  previous  service  under  employment  did  not  constitute  present 
engagement  in  the  service  of  his  employment  so  as  to  bring  him 
within  the  rule  of  fellow  servant  exempting  the  master  from  liability 
for  negligence  of  appellee's  coemployes  resulting  in  his  injury.  The 
main  charge  of  the  court  fairly  embraced  the  propositions  of  law 
presented  in  these  charges. 

The  fifteenth  and  sixteenth  assignments  are  grouped  and  complain 
of  the  court's  refusal  of  certain  charges  requested  by  appellant.  The 
assignments  are  not  propositions  in  themselves,  and  no  propositions 
are  presented  thereunder,  and  they  are  not  followed  by  any  sufficient 
statement.    They  can  not  be  considered.    Bule  31,  94  Texas,  660. 

The  seventeenth,  eighteenth,  nineteenth  and  twentieth  assignments 
of  error  have  been  carefully  considered  by  us,  and  because,  in  our 
opinion,  they  are  not  well  taken  they  are  overruled. 

The  twenty-first  assignment  complains  of  the  admission  of  the  tes- 
timony of  plaintiif  on  his  redirect  examination  to  the  effect,  that  he 
entertained  the  idea  that  he  would  be  discharged  for  failing  to  catch 
his  train  that  morning  and  having  already  made  up  his  mind  to 
quit,  just  thought  he  would  beat  them  to  it  The  bill  of  exceptions 
is  as  follows: 

'^Q.  What  was  your  idea  at  that  time,  if  any?  Did  you  have 
any  idea  about  what  would  be  the  result  of  your  failure  to  catch 
your  train  that  morning?  This  was  objected  to  as  irrelevant  and 
immaterial,  self-serving.  The  exception  was  overruled  and  defendant 
excepted.  The  question  was  then  asked:  What  idea  did  you  enter- 
tain would  be  the  result  of  your  failure  to  catch  your  train  that 
morning  when  you  found  your  train  had  gone,  whether  you  would 
be  discharged  for  missing  it  or  not?  This  was  objected  to  as  lead- 
ing. The  exception  was  overruled,  to  which  defendant  excepted  and 
the  witness  answered:  ^ell,  they  would  fire  me  anyhow;  I  had 
already  made  arrangements  to  quit,  and  I  just  thought  I  would  beat 
them  to  it.'" 

The  only  objections  in  the  bill  of  exception  to  this  testimony  were 
that  it  was  self-serving  and  leading.  The  question  propounded  to 
the  witness  was  not  leading,  in  that  the  form  of  same  did  not  indi- 
cate how  it  was  desired  that  same  should  be  answered,  the  form  being 
"whether  or  not." 

Again,  it  was  a  matter  within  the  discretion  of  the  trial  judge* 
to  allow  leading  questions,  and  exercise  of  this  discretion  will  not 
be  reviewed,  unless  it  is  clearly  shown  to  have  been  abused.  Appellee 
was  not  disqualified  by  reason  of  interest  from  testifying  in  his  own 
behalf,  and  the  objection  that  his  testimony  was  self-serving  consti- 
tutes no  legal  objection  to  the  admission  thereof. 

The  twenty-second,  twenty-third,  thirty-fourth,  thirty-fifth,  thirty- 
sixth,  thirty-seventh  and  thirty-eighth  assignments  can  not  be  consid- 
ered by  us.  Neither  of  .these  assignments  is  followed  by  a  proposition, 
and  neither  is  followed  by  a  statement  which  sufficiently  presents  the 
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record  to  explain  and  support  the  assignments.  Bules  30  and  31,  94 
Texas,  660. 

The  thirty-ninth  assignment  of  error  complains  of  the  verdict  as 
being  contrary  to  the  law  and  evidence,  and  against  the  great  weight 
of  evidence.  The  weight  and  preponderance  of  the  evidence  was  a 
matter  to  be  determined  by  the  jury  and  we  will  not  undertake 
to  settle  it  after  a  verdict  by  the  jury  and  the  action  of  the  trial 
judge  in  overruling  a  motion  for  new  trial. 

Finding  no  reversible  error  in  the  record  the  judgment  is  aflBrmed. 

Affirmed, 

Writ  of  error  refused. 


Gerhabdt  Meeve  v.  John  Ebebhabdt. 

Decided  February  24,  1008. 

1. — ^Fartnerthlp— Dissolution — ^Pleading — JndgmexLt. 

In  a  suit  between  partners  for  a  dissolution  of  the  partnership,  an  ac- 
counting and  partition,  the  defendant  partner  appeared  in  person  but  filed  no 
pleading;  plaintiff's  petition  averred  that  the  partnership  owned  certain  pro- 
perty and  owed  certain  debts,  including  a  debt  to  plaintiff;  the  court  decreed 
a  dissolution  of  the  partnership,  established  plaintiff's  debt,  and  ordered  a 
partition  of  the  property,  and  made  provision  for  the  payment  of  partnership 
debts.  Held,  that  plaintiff's  pleading  was  sufficient  to  support  the  judgment  in 
the  absence  of  pleading  by  the  defendant  raising  issues  as  to  other  indebtedness 
of  the  partnership  or  the  accounts  between  the  partners. 

8. — Judgment— Agreement  of  Parties. 

Where  a  judgment' recites  an  agreement  of  parties  and  is  rendered  in  ac- 
cordance with  said  agreement,  the  fact  that  the  statement  of  facts  contains 
no  evidence  of  the  agreement,  is  immaterial.  A  party  who  stands  by  and 
makes  no  objection  in  the  trial  court  will  not  be  heard  to  complain  afterwards. 

8. — ^Partnership— Debt  Due  Partner — Judgment. 

A  judgment  which,  upon  dissolution  of  the  partnership  and  partition  of 
the  partnership  property,  authorizes  the  entire  amount  of  a  debt  due  one  of  the 
partners  by  the  partnership  to  be  made  out  of  the  property  set  aside  to  the 
other  partner  is  erroneous.  Such  partner  should  be  charged  with  only  one  half 
the  debt. 

Error  from  the  District  Court  of  DeWitt  County.  Tried  below 
before  Hon.  James  C.  Wilson. 

Lackey  &  Lewright,  for  plaintiff  in  error. — A  partnership  can  not 
have  partition  of  firm  assets  until  all  firm  debts  have  been  fully  paid 
and  discharged,  and  a  petition  for  dissolution  of  partriership  and 
partition  of  firm  properties,  which  fails  to  allege  payment  of  firm 
debts,  is  fatally  defective.  Moore  v.  Steele,  67  Texas,  439;  21  Ency. 
Law  (Am.  &  Eng.,  2d  ed.),  page  1154,  sec.  f,  note  4,  and  22  do., 
page  99. 

The  petition  of  a  partner  suing  for  dissolution  of  the  firm,  the 
partition  of  firm  property  and  the  establishment  of  a  claim  against 
the  firm  for  an  alleged  contribution  made  by  plaintiff  to  the  firm 
business,  is  fatally  defective  and  will  not  support  a  judgment  in  favor 
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of  such  plaintiff  unless  said  petition  seeks  an  accounting  of  the  entire 
partnership  affairs  and  business.  Worley  v.  Smith,  63  S.  W.,  903; 
Bond  V.  llav,  78  X.  E.,  260;  Doll  v.  Hennessy,  81  Pac.,  625;  Theus 
V.  Armistead,  41  So.,  95;  Mitchell  v.  Tonkin,  95  N.  Y.  S.,  669; 
Miller  v.  Freeman,  36  8.  E.,  961;  Sheldon  v.  Stevens,  66  N".  Y. 
S.,  796;  Milligan  v.  Mackinlay,  70  K  E.,  685;  Foss  v.  Dawes,  101 
N.  W.,  237;  Bichard  v.  Mouton,  30  So.,  894;  Sebastian  v.  Boone- 
ville  Co.,  56  S.  W.,  810;  Warring  v.  Arthur,  32  S.  W.,  221;  Shearer 
V.  Francis,  6  S.  W.,  559;  Coulson  v.  Ferree,  85  S.  W.,  686;  Albery 
V.  Geis,  82  Pac,  262;  MoraiL  v.  Mclnemey,  61  Pac.,  575;  Gimpel 
V.  WUson,  30  N:  Y.  S.,  942. 

On  dissolution  of  an  equal  partnership  and  on  an  accounting  of 
partnership  business  and  affairs  a  partner  who  has  individually  con- 
tributed money  to  the  firm  in  excess  of  that  contributed  by  his  co- 
partner, can  not  recover  the  whole  amount  of  such  excess  contribution 
from  his  copartner,  but  must,  in  -any  event,  be  limited  to  one-half 
of  such  excess  contribution.  Haight  v.  Turner,  99  8.  W.,  196 ;  Ferrell 
V.  Bales,  65  S.  W.,  604. 

Davidson  &  Bailey ^  for  defendant  in  error. 

BEESE,  Associate  Justice. — In  this  case  John  Eberhardt  sues 
Gerhardt  Meeve  for  a  dissolution  of  partnership,  an  accounting,  and 
for  partition  of  partnership  property,  alleging  in  substance  that  there 
had  been  for  some  years  a  partnership  in  business  between  himself 
and  Meeve;  that  the  firm  owned  certain  property,  real  and  personal, 
which  is  set  out  and  described;  that  it  owes  certain  debts,  which  are 
also  substantially  set  out,  including  a  debt  to  plaintiff  of  $4435. 
Plaintiff  prays  for  dissolution  of  the  partnership,  and  for  partition 
of  the  partnership  property,  after  payment  of  the  debts  aforesaid, 
and  for  general  relief. 

Defendant  Meeve  appeared  but  filed  no  pleadings,  the  judgment  of 
the  court  reciting  "tliat  plaintiff  Eberhardt  appeared  in  person  and 
by  attorney  and  the  defendant,  although  duly  cited,  filed  no  answer 
but  came  in  person,  and  all  parties  announced  ready  for  trial,  and  a 
jury  being  waived,  submitted  all  matters  of  law  as  well  as  of  fact 
to  the  court." 

By  its  decree  the  court  dissolved  the  partnership,  established  the 
amount  of  plaintiff's  debt  at  $4435,  found  that  there  existed  certain 
real  and  personal  property,  ordered  that  the  same  be  divided,  that  it 
appearing  to  the  court  that  certain  parties,  naming  them,  had  been 
agreed  upon  by  the  parties  as  commissioners  to  divide  the  property, 
they  are  accordingly  so  appointed  by  the  court,  and  directed  to 
divide  the  property  equally  between  the  parties,  except  certain  cattle. 
As  to  these  cattle  the  court  makes  the  following  order: 

"And  it  also  appearing  to  the  court  that  there  is  also  personal 
property  belonging  to  the  partnership  of  plaintiff  and  defendant,  con- 
sisting of  cattle  as  described  in  plaintiff's  petition,  and  it  appearing 
to  the  court  from  the  evidence  adduced  that  it  is  agreed  between 
plaintiff  and  defendant  that  said  cattle  shall  not  be  partitioned  by 
the  commissioners  herein,  but  that  the  same  are* to  be  sold  by  the 
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firm  of  John  Eberhardt  &  Company  and  the  proceeds  from  such  sale 
to  be  applied  to  the  extinguishment  of  debts  against  said  partner- 
ship, and  said  cattle  are  left  undivided  by  this  decree,  and  the  power 
is  hereby  given  to  said  John  Eberhardt  and  said  Gerhardt  Meeve  to 
sell  said  cattle  and  apply  the  proceeds  to  said  partnership  indebtedness/* 

As  to  these  cattle  it  was  proven  that  they  were  of  value  sufficient 
to  satisfy  the  debts  of  the  partnership,  except  the  debt  owing  to 
Eberhardt,  there  being'  only  two  of  such  debts.  As  to  the  indebted- 
ness of  Eberhardt  against  the  firm,  the  court^  found  that  the  firm 
was  indebted  to  Eberhardt  in  the  sum  of  $4435  with  interest  at  six 
percent  per  annum  from  December  9,  1902,  and  rendered  judgment 
against  the  firm  for  that  amount  and  decreed  a  lien  to  secure  the 
same  upon  the  assets  of  the  firm,  and  upon  that  portion  of  said 
assets  which  should,  in  the  partition,  be  allotted  to  Meeve.  The  court 
decreed,  further,  with  reference  to  this  indebtedness,  that  "in  the 
event  said  partnership  property  is  not  divided,  or  is  divided  at  this 
term  of  court,  and  said  indebtedness  is  not  paid,  then  the  said  Eber- 
hardt may  have  an  execution  to  issue  out  of  the  District  Court  of 
DeWitt  County,  and  may  levy  upon  and  sell  Meeve's  interest  in  said 
partnership  property,  or  a  sufficient  amount  thereof  to  pay  said  in- 
debtedness.** No  exception  was  taken  to  the  judgment  and  no  notice 
of  appeal  given,  but  four  days  thereafter,  by  order  of  the  court, 
defendant  Meeve  was  granted  twenty  days  within  which  to  file  state- 
ment of  facts,  which  was  done,  and  by  writ  of  error,  defendant  prose- 
cutes this  appeal  from  the  judgment. 

By  his  first  and  second  assignments  of  error  plaintiff  in  error 
presents  the  contention  that  the  pleadings  were  wholly  insuSicient  to 
support  the  judgment.  "We  have  set  out  the  substance  of  the  peti- 
tion. We  think  the  allegations  are  suflBcient  to  support  the  judg- 
ment. The  petition  avers  that  the  partnership  owned  certain  prop- 
erty, and  owed  certain  debts,  including  what  it  owed  to  plaintiff.  If 
upon  a  full  investigation  of  the  partnership  accounts  as  between  the 
partners  it  would  have  developed  that  the  firm  was  indebted  to 
plaintiff  in  error  or  that  the  amount  of  indebtedness  to  defendant 
in  error  would  have  been  cut  down,  plaintiff  in  error  should  by  de- 
fensive pleadings  have  made  this  issue.  Having  elected  to  say  noth- 
ing he  can  not  now  complain.  No  further  accounting  was  necessary 
if  the  allegations  of  the  petition  are  true.  The  third  assignment  of 
error  is  overruled. 

It  is  sufficient  answer  to  the  fourth  assignment  of  error  that  the 
judgment  does  make  complete  settlement  of  the  partnership  affairs 
and  accounts  between  the  parties,  so  far  as  appears  from  the  pleadings 
and  evidence. 

There  is  no  merit  in  the  fifth,  sixth,  seventh  and  eighth  assign- 
ments of  error  of  which  plaintiff  in  error  can  complain.  The  decree 
provides  for  the  payment  of  the  debts  in  connection  with  the  partition. 

The  ninth  assignment  complains  of  the  finding  that  **from  the 
evidence  adduced,  it  is  agreed  between  plaintiff  and  defendant  that 
certain  cattle  belonging  to  the  partnership  should  not  be  partitioned, 
but  that  the  same  should  be  sold  by  the  said  plaintiff  and  defendant.*' 
It  is  claimed  that  there  is  no  reference  in  the  statement  of  facts. 


330  Texas  Civil  Appeals  Beports^  Vol.  49.      [Fehruary, 

which  consists  solely  of  the  testimony  of  plairftiflP  and  defendant,  to 
any  such  agreement.  This  is,  in  fact,  true,  but  we  are  inclined  to 
think  that  by  this  part  of  the  judgment  reference  is  intended  to  an 
agreement  of  the  parties  made  in  the  presence  of  the  court,  and  not  a 
part  of  the  testimony,  as,  for  instance,  the  agreement  as  to  the  persons 
who  should  be  appointed  to  make  the  partition.  It  does  not  appear 
that  this  provision  of  the  judgment  could  operate  to  the  prejudice 
of  plaintiff  in  error.  By  this  provision  of  the  judgment  the  cattle 
were  left  undivided,  and  plaintiff  and  defendant  were,  jointly,  to  sell 
them  and  pay  the  debts  owing  to  other  parties  than  Eberhardt.  The 
evidence  showed  that  they  were  suflBcient  in  value  for  that  purpose. 
This  may  have  been  a  departure  from  the  prayer  of  the  petition,  but 
it  was  authorized  by  the  agreement  of  the  parties.  Plaintiff  in  error, 
who  was  in  court  representing  his  own  interests,  stood  by  and  made 
no  objection  in  the  trial  court,  and  we  do  not  think  should  be  heard 
to  complain  in  this  court  of  this  part  of  the  judgment.  The  assign- 
ment is  overruled.     (Storey  v.  Nichols,  22  Texas,  87.) 

The  tenth  assignment  of  error  is  without  merit.  The  eleventh 
assignment  complains  of  the  amount  of  the  judgment  in  favor  of 
defendant  in  error.  This  judgment  was  for  $4435  with  interest  at 
six  percent  per  annum  from  December  9,  1902.  It  affirmatively 
appears  from  the  testimony  of  defendant  in  error  that  this  indebted- 
ness was  for  certain  money  of  his  own  which  he  had  expended  in  the 
partnership  business,  and  was  the  amount  he  had  received  from  the 
sale  of  2IQY2  acres  of  land  at  $20  per  acre.  He  testifies  that  after 
paying  certain  debts  owing  by  the  firm  out  of  this  amount,  he  ex- 
pended the  balance  in  the  erection  of  certain  brick  houses,  on  lots 
owned  by  the  firm  in  Goliad.  It  is  clear  that  the  amount  so  received 
by  him  from  the  sale  of  his  land  is  all  that^  he  put  into  the  firm  busi- 
ness which  constitutes  the  indebtedness  claimed  by  him.  This  was 
$4210.  This  affirmatively  appears  from  his  own  testimony.  De- 
fendant in  error  has  not  attempted  to  explain  the  discrepancy  between 
this  amount  and  the  amount  of  the  judgment.  It  can  not  include 
interest,  for  interest  is  given  from  December  9,  1902,  presumably 
the  date  when  the  money  was  expended.  This  does  not  require  a 
reversal  of  the  judgment,  which  will  be  reformed  so  as  to  fix  the 
amount  ot  defendant  in  error's  debt  at  $4210  with  interest  as  pro- 
vided in  the  judgment. 

In  the  absence  of  any  defensive  pleadings  by  plaintiff  in  error 
there  was  no  error  in  refusing  to  charge  to  defendant  in  error  the 
$2000  referred  to  in  the  twelfth  assignment  of  error. 

The  thirteenth  and  fourteenth  assignments  of  error  must  be  sus- 
tained. Tlie  judgment  very  clearly  provides  that  the  entire  amount 
awarded  defendant  in  error,  as  a  debt  against  the  partnership,  should 
be  a  lien  on  Meeve's  part  of  the  partnership's  property  when  parti- 
tioned, and  if  not  paid  or  satisfied  out  of  the  partnership  property 
should  be  satisfied  by  levy  and  sale  of  his  part.  Defendant  in  error 
insists  that  by  the  judgment  Meeve  is  only  made  liable  for  his  por- 
tion of  this  indebtedness,  that  is,  one-half.  The  judgment  provides 
very  clearly  otherwise.  This  error  does  not  require  a  reversal  of  the 
judgment,  which  will  be  reformed  so  as  to  provide  that  only  one- 
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half  of  Eberbardt's  judgment  shall  be  satisfied  out  of  Meeve's  por- 
tion of  the  property,  and  that  Meeve,  individually,  and  his  share  of 
the  property  shall  not  be  liable  for  more  than  one-half  thereof. 

The  judgment  of  the  trial  court  should  be  reformed  in  the  two 
particulars  indicated,  and  as  thus  reformed,  should  be  affirmed  at 
cost  of  defendant  in  error,  and  it  is  so  ordered. 

Reformed  and  affirmed. 

Writ  of  error  refused. 


J.  S.  Palmer  v.  J.  W.  Spandenbeho. 

Decided  February  26,  1908. 

1. — Appeal  Bond — Bignatnre  of  Principal. 

It  IB  not  necessary  that  an  appeal  bond  be  signed  by  the  principal  in  the 
bond.    It  is  sufficient  if  the  same  is  signed  by  the  sureties. 

S. — Appeal — Tran8oript--Certlilcate— Presumption. 

The  unsworn  statement  of  an  appellant,  in  a  motion  to  dismiss  the  appeal, 
that  the  transcript  is  incomplete,  cannot  prevail  against  the  official  certificate 
of  the  clerk  preparing  the  same  to  the  effect  that  it  contains  all  the  proceed- 
ings in  the  court  below. 

8. — ^Appeal — ^Incomplete  Transcript — ^Bemedy. 

The  fact  that  a  transcript  does  not  contain  all  the  proceedings  in  the 
trial  court  is  not  ground  for  dismissal  of  the  appeal.  The  proper  remedy  is 
to  perfect  the  transcript  by  writ  of  certiorari. 

Appeal  from  tlie  County  Court  of  Brown  County.  Tried  below 
before  Hon.  A.  M.  Brumfield. 

Robt.  Russell,  for  plaintiif  in  error. 

Arch  Orinnan,  for  defendant  in  error. 

KEY,  Associate  Justice. — The  defendant  in  error  has  submitted 
a  motion  to  dismiss  the  writ  of  error  in  this  case.  None  of  the 
reasons  assigned  for  dismissal  are  well  taken,  and  some  of  them  are 
so  obviously  untenable  as  to  render  discussion  unnecessary.  Two 
points  only  will  be  noticed.  The  first  is  that  the  writ  of  error  bond, 
while  signed  at  its  conclusion  by  the  sureties,  is  not  so  signed  by 
the  plaintifE  in  error.  Such  signing  was  not  necessary.  (Shelton  v. 
Wade,  4  Texas,  148;  Lindsay  v.  Price,  33  Texas,  282;  McKellar  v. 
Peck,  39  Texas,  385 ;  Bridges  v.  Cundifif,  45  Texas,  439 ;  San  Boman 
V.  Watson,  54  Texas,  254;  Houston  &  T.  C.  By.  v.  Lockhart,  39  S. 
W.,  320;  Karnes  County  v.  Nichols,  54  S.  W.,  656.) 

The  second  point  is  that  the  transcript  is  incomplete,  because  it 
fails  to  contain  a  written  waiver  of  citation"  by  one  of  the  defendants 
in  the  court  below.  The  clerk  of  the  court  below  has  certified  that 
the  transcript  now  on  file  contains  all  the  proceedings  in  that  court, 
and  we  can  not  accept  the  unsworn  statement  in  the  motion,  in  con- 
tradiction of  the  clerk's  certificate,  as  true.    Besides,  if  the  statement 
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in  the  motion  is  correct  the  defendant  is  not  entitled  to  have  the 
writ  of  error  dismissed  for  that  reason.  His  remedy  'would  be  a 
writ  of  certiorari  to  perfect  the  transcript^  and  he  has  not  asked 
for  that. 

Motion  overrtded. 


S.  H.  Lumpkin  et  al.  v.  Millard  Story  bt  al. 

Decided  February  26,  1908. 

1. — ^Venue— Plea  of  Priyllegre— Foreclosure. 

Where  suit  for  recovery  upon  a  note  and  for  foreclosure  of  its  vendor's 
lien  on  land  is  brought  in  the  county  in  which  the  note  is  made  payable,  the 
land  being  situated  in  another,  parties  defendant  residing  on  and  claiming  the 
land  and  against  whom  foreclosure  was  sought,  but  who  were  not  signers  of 
the  note,  could,  it  seems,  avail  themselves,  by  proper  plea,  of  their  right  to  be 
sued  in  the  county  of  their  residence. 

2. — Same^Trespass  to  Try  Title. 

Plaintiff  sued  in  D.  County  on  a  note  there  payable  and  to  foreclose  a 
lien  on  lands  in  B  County,  and  made  defendants  persons  claiming  and  residing 
on  the  land  in  B.  County,  who  were  not  parties  to  the  note,  and  who  plead  limi- 
tation against  its  foreclosure;  he  then  amended,  seeking  recovery  in  trespass 
to  try  title.  Held,  that  such  defendants  who  had  throughout  asserted  by  proper 
plea  their  right  to  be  sued  only  in  the  county  of  their  residence,  were  entitled 
to  that  privilege. 

3. — Same — Case  Distingnislied. 

Kendall  v.  Hackworth,  66  Texas,  409,  distinguished. 

4. — ^Plea  of  Privilege — Change  of  Yenne. 

On  sustaining  defendants'  plea  of  privilege  to  be  sued  in  the  county  of 
their  residence,  the  venue  should  be  changed  to  that  county  and  the  original 
papers  and  transcript  of  the  proceedings  certified  to  the'  proper  court  thereof. 
(Act  of  April  18,  1907,  Laws  30th  Leg.,  pp.  248,  249,  Rev.  Stats,  art.  1194c). 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below 
before  Hon.  T.  F.  Nash. 

S.  H.  Lumpkin,  for  appellants. — To  entitle  plaintiflfs  to  sue  in  a 
county  other  than  the  residence  of  the  defendants,  they  must  bring 
their  case  clearly  within  one  of  the  exceptions  of  the  statute.  Sayles* 
Civil  Statutes,  art.  1194;  Cohen  v.  Munson,  69  Texas,  237;  Lind- 
heim  v.  Muschamp,  72  Texas,  35 ;  Phillio  v.  Blythe,  12  Texas,  128-9 ; 
Mahon  v.  Cotton,  35  S.  W.,  869;  Drug  Co.  v.  Hamilton  &  McCarty, 
92  Texas,  287;  Morris  v.  Russell,  12  Texas,  175;  16  Texas,  327. 

The  court  below  did  not  have  jurisdiction  over  the  appellants  upon 
their  pretended  original  suit  on  the  vendor's  lien  notes,  for  the  reason 
that  it  was  a  foreclosure  suit  (even  if  notes  were  not  barred)  and 
was  against  the  claim  of  appellants,  who  did  not  derive  any  title  from 
the  Storys,  the  vendors  of  Moffatt,  and  that  appellant  Lumpkin's  title 
could  not  be  determined  in  the  foreclosure  suit.  "Wolf  v.  Harris,  48 
S.  W.,  529;  Faubian  v.  Rogers,  66  Texas,  473;  Jones  on  Mortgages, 
sees.   1440,  1445;  Shropshire  v.   Dunson,   32  Texas,  467. 
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All  of  the  pleadings  of  the  plaintiffs  show  that  all  of  the  land  is 
and  all  of  the  defendants  reside  in  Bosque  County,  Texas,  and  not 
in  Dallas  County,  Texas;  and  the  said  trial  court  should  have  sus- 
tained the  demurrers  to  the  iurisdiction  and  dismissed  the  case  so  far 
as  said  Lumpkin  and  Walker  were  concerned.  Same  authorities. 
Also:  Sayles'  Civil  Statutes,  art.  1149,  sec.  14;  Ft.  Worth  &  Denver 
Hy.  Co.  V.  Jenkins,  29  S.  W.,  1113;  Russell  v.  Railway  Co.,  68 
Texas,  650;  Martin  v.  Eobinson,  67  Texas,  382;  Hanner  v.  Caudle, 
49  S.  W.,  411;  Harrington  v.  Williams,  31  Texas,  458;  McKnight 
V.  Railroad,  55  S.  W.,  658. 

Where  owner  is  in  one  county  and  the  land  is  in  another  county, 
the  suit  involving  the  land  must  be  brought  in  the  county  where 
the  land  lies.     Harrington  v.  Williams,  31  Texas,  45. 

B.  K.  Craig,  for  appellees. — The  notes  for  the  purchase  money  of 
the  land,  for  a  recovery  on  wliich  and  a  foreclosure  of  the  lien  the 
suit  was  originally  brought,  being  by  their  terms  payable  in  Dallas 
County,  suit  was  properly  brought  in  Dallas  County  against  the  maker. 
And  appellants  being  in  possession  of  the  land,  claiming  as  to  a  part 
of  the  land  under  the  title  for  the  purchase  of  which  the  notes  were 
given,  were  proper  parties  to  such  suit.    Rev.  Stats.,  art.  1194,  par.  1. 

Appellants  (defendants  below)  having  interposed  the  plea  of  the 
statute  of  limitations,  the  plaintiffs  had  the  right  to  amend  and 
set  up  their  superior  title  and  seek  a  recovery  of  the  land.  And  such 
right  of  amendment  was  not  affected  by  the  fact  that  the  defendants 
were  not  residents  of  Dallas  County,  or  that  the  land  was  situated  in 
another  county.  The  court  had  jurisdiction  of  the  subject  matter; 
the  parties  were  properly  in  court,  and  the  amendment  was  one 
authorized  by  the  rules  of  pleading  and  practice,  and  the  statutes 
of  amendments.  Bonner  v.  Hearne,  75  Texas,  251-252;  Wilson  v. 
Pecos  Ry.,  23  Texas  Civ.  App.,  706;  Ufford  v.  Wells,  52  Texas,  617; 
Stone  Land  &  Cattle  Co.  v.  Boon,  73  Texas,  555-556 ;  White  v.  Cole, 
87  Texas,  502;  Gardner  v.  Griffith,  93  Texas,  358;  McPherson  v. 
Johnson,  69  Texas,  484;  Kendall  v.  Hackworth,  66  Texas,  499;  Ditt- 
raan  v.  Iselt,  52  S.  W.,  96;  Reagan  v.  Evans,  2  Texas  Civ.  App.,  41. 

RICE,  Associate  Justice. — This  was  an  action  originally  brought 
by  the  plaintiffs  in  the  court  below  on  five  vendors'  lien  notes  against 
T.  M.  Moffatt,  as  maker  thereof,  and  against  S.  H.  Lumpkin  and 
Eli  Walker,  appellants  herein,  as  parties  in  possession  of  the  land 
for  which  they  were  given.  All  parties  defendants  were  residents  of 
Bosque  County,  where  the  land  upon  which  foreclosure  was  sought  lay. 

The  defendant  Moffatt  failed  to  appear  and  made  default.  Appel- 
lants Lumpkin  and  Walker  filed  their  plea  of  privilege,  properly 
verified,  to  the  effect  that  they  were  residents  of  Bosque  County,  and 
not  of  Dallas  County,  and  that  the  land  for  which  the  foreclosure 
proceedings  were  instituted  is  situated  wholly  within  Bosque  County, 
and  that  they  had  not  signed  the  notes,  or  either  of  them,  upon  which 
the  suit  was  instituted.  Likewise  they  filed  general  and  special 
demurrers  to  the  jurisdiction  of  the  court  on  account  of  alleged  mis- 
joinder of  parties  defendant;  and  by  special  demurrer  urged  that 
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the  petition  disclosed  upon  its  face  that  the  notes  sued  upon  were 
barred  by  the  four  years  statute  of  limitations. 

Defendant  Walker  plead  that  he  was  a  tenant  of  Lumpkin's,  and 
disclaimed  all  right,  title  and  interest  to  the  land,  except  that  he 
had  rented  the  same  from  the  defendant  for  the  year  1906. 

Appellant  Lumpkin  also  filed  a  general  denial,  and  plead  that  the 
notes  were  not  the  property  of  plaintiffs;  likewise  the  four,  three 
and  five  years  statutes  of  limitations. 

Thereupon  the  appellees  filed  their  first  amended  original  petition, 
changing  their  suit  from  one  of  foreclosure  of  vendor's  lien  to  a 
suit  in  the  form  of  trespass  to  try  title.  Whereupon  appellants  filed 
their  first  amended  original  answer,  containing  their  plea  of  privilege 
and  setting  up  substantially  the  same  defenses  as  in  their  original 
answer,  with  addition  of  pleas  of  not  guilty,  and  three,  five  and  ten 
years  statutes  of  limitations. 

Appellees  thereafter  filed  their  second  amended  original  petition, 
in  form  of  trespass  to  try  title,  omitting  all  allegations  as  to  vendor's 
lien  notes,  and  alleging  ouster  on  January  1,  1905. 

Trial  was  had  before  the  court  without  a  jury,  and  resulted  in  a 
judgment  overruling  appellant's  plea  of  privilege  and  their  demurrers 
to  the  jurisdiction  of  the  court,  rendering  judgment  by  default  against 
Moflfatt,  and  against  appellants  for  an  undivided  three-fifths  interest 
in  the  land  sued  for,  from  which  judgment  this  appeal  is  prosecuted. 
Appellants  by  their  first  assignment  questions  the  correctness  of  the 
judgment  overruling  their  plea  of  privilege. 

Whilst  it  is  true  that  the  notes  sued  upon  promised  payment 
thereof  in  Dallas  County,  still  the  defendants  Lumpkin  and  Walker, 
neither  being  parties  to  said  notes,  and  each  of  whom  were  residents 
of  Bosque  County,  Texas,  in  which  the  land  is  situated,  and  having 
at  the  first  opportunity  and  in  limine  set  up  by  a  plea  of  personal 
privilege  their  right  to  be  sued  in  the  county  of  their  residence,  and 
which  plea  was  not  waived  but  strenuously  urged  throughout  the  case, 
we  are  inclined  to  the  opinion  that  that  plea  should  have  been  sus- 
tained and  the  suit  as  to  them  dismissed  with  their  costs.  (Sayles' 
Texas  Civ.  Stat.,  art.  1194;  Behrens  Drug  Co.  v.  Hamilton  &  Mc- 
Carty,  92  Texas,  287;  Cohen  v.  Munson,  69  Texas,  237;  Linheim 
V.  Muschamp,  72  Texas,  35;  Phillio  v.  Blythe,  12  Texas,  128-9; 
Mahon  v.  Cotton,  13  Texas  Civ.  App.,  239;  Morris  v.  Runnells,  12 
Texas,  175;  16  Texas,  327.) 

Conceding  that  the  plaintiffs  below  had  the  right  to  change  their 
suit  from  one  of  foreclosure  of  vendor's  lien  to  that  of  trespass  to 
try  title,  still  the  appellants  having  promptly  filed  their  plea  of  privi- 
lege to  the  original  suit,  and  having  urged  the  same  to  the  amended 
suit,  they  lost  no  right  to  have  the  same  considered  by  the  court. 
The  cases  cited  by  appellees  to  sustain  their  contention  go  no  further 
than  to  establish  tlie  doctrine  that  plaintiffs  had  the  right  to  change 
their  suit  from  foreclosure  to  one  of  trespass  to  try  title,  when  this 
is  made  necessary  by  a  plea  of  limitation  urged  to  the  notes^ 

The  principal  case,  that  of  Kendall  v.  Hackworth,  66  Texas,  499, 
relied  upon  by  appellees  in  support  of  the  ruling  of  the  trial  court 
relative  to  appellants'  plea  of  privilege,  we  think  is  not  in  point, 
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because  that  was  a  suit  to  settle  a  partnership  transaction,  and  de- 
fendant in  that  case,  while  pleading  his  privilege  to  be  sued  in 
Harris,  the  county  of  his  residence,  concluded  his  plea  by  saying  that 
the  same  was  "in  abatement  of  this  suit,  insofar  as  the  plaintiff  sought 
to  recover  of  defendant  other  relief  than  the  establishment  of  plain- 
tiflPs  alleged  interest  in  the  McCormick  lands,^'  thereby  seemingly 
admitting  that,  as  to  a  part  of  plaintiff^s  cause  of  action,  the  District 
Court  of .  Ft.  Bend  had  jurisdiction,  and  if  it  had  jurisdiction  as  to 
part  of  the  cause  of  action  against  the  defendant  in  order  to  avoid 
multiplicity  of  suits,  then  it  could  exercise  it  as  to  other  matters 
pleaded.  But  apart  from  this,  it  appears  that  the  parties  by  consent 
changed  the  venue  of  the  case  from  iFt.  Bend  to  Harris  County,  the 
residence  of  the  defendant  therein,  and  that  the  exceptions  to  the 
jurisdiction  were  not  urged  until  after  the  case  had  been  called  in 
Harris  County,  the  county  of  defendant's  residence,  which  would 
ordinarily  be  held  a  waiver  of  the  plea  of  privilege.  Therefore  we 
think  that  that  case  is  clearly  distinguishable  from  the  one  at  bar, 
and  that  the  court  correctly  held  that  "if  a  party  has  been  properly 
sued  in  a  county  other  than  that  of  his  domicile,  the  subsequent  pro- 
ceedings in  respect  to  the  matters  that  may  be  litigated  in  it  under 
amendments  varying*  the  character  of  the  issues  to  be  tried  and  what 
subject  matters  may  be  added  by  way  of  amendment  for  determina- 
tion in  that  suit,  are  to  be  determined  not  on  a  question  of  privilege 
as  to  where  such  matters  may  be  tried,  but  according  to  the  rules  of 
law  which  determine  what  may  be  added  by  way  of  amendment  to 
the  subject  of  litigation  as  it  was  presented  in  the  original  petition.'* 

Quoting  again  from  the  same  case,  the  court  says:  "This  case 
having  been  by  consent  of  parties  removed  by  change  of  venue  to 
Harris  County,  where  the  defendant  resides,  and  his  plea  in  abate- 
ment and  exceptions  to  the  jurisdiction  having  been  filed  after  the 
case  was  pending  in  the  District  Court  of  Harris  County",  it  requires 
a  nice  discrimination,  wiB  think,  to  perceive  the  merit  of  defendant's 
objection.  If  his  privilege  was  to-  be  sued  in  Harris  County,  the 
change  of  venue  to  that  county  had  the  effect  to  accord  to  him 
all  the  benefits  contemplated  by  the  privilege  the  statute  accords  to 
him,  and  in  such  case  the  law,  which  does  nothing  vainly,  would  not, 
whilst  the  case  was  pending  in  Harris  County,  dismiss  it  in  order 
that  it  might  be  brought  anew  in  that  county." 

Without  referring  specially  to  the  other  cases  cited  by  appellant, 
we  think  that  they  are  all  distinguishable  from  the  case  at  bar,  and 
do  not  militate  against  the  principle  herein  announced.  We  think 
our  statute,  art.  1194,  which  declares  that  "no  person  who  is  an 
inhabitant  of  this  State  shall  be  sued  out  of  the  county  in  which 
he  has  his  domicile,''  was  intended  to  give  a  substantial  right  to 
defendants,  and  that  the  courts  are  not  justified  in  reading  into  or 
engrafting  exceptions  upon  the  same.  In  this  case  appellants  Lumpkin 
and  Walker  had  not  signed  the  note  upon  which  the  suit  was  brought, 
and  they  did  not  come  within  any  of  the  other  exceptions  named 
in  the  statute  authorizing  suit  against  them  in  a  county  other  than 
that  of  their  residence.  Therefore,  they  had  the  right  to  be  sued 
in  the  county  of  their  residence,  which  right  had  not  been  waived 
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by  them.    "We  therefore  believe  that  the  trial  court  erred  in  overruling 
their  plea  of  privilege. 

This  ruling  makes  it  unnecessary  for  us  to  consider  any  of  the 
other  numerous  assignments  of  errors  alleg^  to  have  occurred  on 
the  trial  of  the  case  on  its  merits. 

Chapter  4,  Title  30,  of  the  Eevised  Statutes,  was  amended  by  the 
Acts  of  the  30th  Legislature,  page  248-9,  by  adding  arts.  1194a, 
1194b  and  1194c  to  art.  1194.  Article  1194c  reads  as  follows: 
"Whenever  a  plea  of  privilege  to  the  venue  to  be  sued  in  some  other 
county  than  the  county  in  which  the  suit  is  pending  shall  be  sustained, 
that  the  court  shall  order  the  venue  to  be  changed  to  the  proper 
court  of  the  county  having  jurisdiction  of  the  parties  and  the  cause, 
and  that  the  clerk  shall  make  up  a  transcript  of  all  the  orders  made 
in  said  cause,  certifying  thereto  officially  under  seal  of  court,  and 
transmit  the  same,  with  the  original  papers  in  the  case  to  tlie  clerk 
of  the  court  to  which  the  venue  Jias  been  changed.^' 

Believing  that  the  trial  court  erred  in  overruling  appellants'  plea 
of  privilege,  the  case  is  now  for  this  reason  reversed  and  remanded 
with  instructions  to  the  trial  -court  to  sustain  defendants'  plea  of 
privilege,  and  to  change  the  venue  of  said  case  to  the  District  Court 
of  Bosque  County,  and  to  make  all  other  necessary  orders  therein 
as  prescribed  by  said  amendment. 

Reversed  with  instructions. 


Galveston  Shoe  &  Hat  Company  v.  John  F.  Rowe,  Trustee. 

Decided  February  26,  1908. 

1. — ^Venue — ^Fraud — ^Private  Corporation. 

Upon  a  plea  of  privilege  by  a  private  corporation  to-be  sued  in  the  county 
where  its  principal  office  and  place  of  business  was  situated,  evidence  con- 
sidered, and  held  to  sustain  the  action  of  the  trial  court  in  overruling  the 
plea  both  on  the  ground  of  fraud  and' because  the  cause  of  action  against  the 
corporation  arose  in  the  county  in  which  the  suit  was  filed.  (Sections  7  and 
23  of  article  1104,  Rev.  Stats.) 

3. — Continnanoe — ^Want  of  Diligence. 

A  request  or  demand  upon  the  opposite  party  to  produce  his  mercantile 
books  in  court  on  the  trial,  is  not  sufficient  diligence  to  entitle  the  party  mak- 
ing the  demand  to  a  continuance  because  of  the  absence  of  said  bookfl.  He  ahouid 
have  applied  for  a  subpoena  duces  tecum. 

Appeal  from  the  District  Court  of  McLennan  County.  Tried  belo^ 
before  Hon.  Marshall  Surratt. 

Jno.  W.  Davis,  for  appellant. — ^Under  sec.  7  of  art.  1194,  authoriz- 
ing suits  to  be  brought  in  a  county  other  than  defendant's  residence 
in  cases  of  fraud,  the  fraud  must  have  been  actually  committed  and 
concluded  in  the  county  in  which  the  venue  is  laid.  Baines  v. 
Mensing,  75  Texas,  200;  McGlaughhn  v.  Shannon,  22  S.  W.,  117; 
Weeks  v.  S.  B.  &  T.  Co.,  56  S.  W.,  247. 

To  hold  jurisdiction  of  a  party  out  of  his  county  under  the  fraud 
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clause  in  the  venue  statute,  the  fraud  mjist  be  committed  in  the  county 
in  which  suit  is  brouglit,  and  if  tlie  transaction  is  a  sale,  it  must  be 
iri  the  county  of  the  sale.  Boothe  v.  Fiest,  80  Texas,  141;  Lindsey 
V.  State,  66  S.  W.,  332. 

Promises  are  outside  domain  of  law  unless  they  create  a  contract. 
Jones  Lumber  Co.  v.  Villegas,  28  S.  W.,  558. 

A  contract  is  made  where  the  acceptance  is  made,  where  it  first 
takes  effect.     9  Cyc,  670. 

A  contract  is  incomplete  until  the  minds  meet  on  all  material  ele- 
ments.    7  Eng.  &  Amer.  Enc.  of  Law,  138. 

If  anything  is  to  be  done  about  the  subject  matter  of  a  contract 
it  is  not  a  contract  until  such  things  are  done.  1  Mecham  on  Sales, 
sec.  505,  et  seq. 

If  goods  are  to  be  measured,^  etc.,  in  order  to  identify  and  ascer- 
tain price,  the  contract  is  incomplete.  1  Mecham  on  Sales,  sees.  515- 
520;  Cleveland  v.  Williams,  29  Texas,  204. 

Without  regard  to  negotiations  preceding  a  sale,  no  sale  is  made 
until  agreement  to  deliver  specific  article.  Bohrbough  v.  Leopold, 
68  Texas,   254. 

"In  sale  of  goods,  anything  remaining  to  be  done  by  the  seller, 
such  as  counting,  weighing  and  measuring,  the  title  does  not  pass 
when  it  is  necessary  to  do  either  of  tliese  things  in  order  to  separate 
the  goods  from  a  larger  mass  of  which  thov  form  a  part.''  Allen  v. 
Melton,  65  Texas,  218;  Woods  v.  Half,  Weis  &  Co.,  44  Texas,  633; 
Moore  v.  Byatt,  47  S.  W.,  752. 

In  an  action  for  fraud  it  is  necessary  that  there  should  be  estab- 
lished a  misrepresentation  as  to  an  existing  fact.  Doctor  v.  Gilmartin, 
5  N.  Y.  St.  Rep.,  894;  New  York  Life  Co.  v.  Miller,  32  S.  W.,  550. 

On  promissory  statements:  20  Cyc,  p.  20;  Moore  v.  Cross,  87 
Texas,  557. 

Fraud  is  dependant  on  existing  fact,  not  on  promise  to  perform 
in  future.  Bigham  v.  Bigham,  57  Texas,  238;  Bray  &  Co.  v.  Tit- 
terington,  -84  Texas,  218 ;  People  v.  Healy,  128  111.,^  9. 

The  rule  that  if  a  promise  is  made  with  a  fraudulent  intent  of 
the  maker  not  to  keep  it,  the  breach  of  the  promise  may  be  regarded 
as  a  fraud  does  not  obtain.  Murray  v.  Smith,  42  111.  App.,  548; 
McAlister  v.  Indianapolis  Co.,  15  Ind.,  11;  Long  v.  Woodman,  58 
Me.,  49;  Habbord  v.  Long,  60  N.  W.,  50;  Bullock  v.  Woolridge,  42 
Mo.  App.,  356. 

Must  be  present  representation  and  not  mere  promise  as  to  future. 
2  Mecham  on  Sale,  sec.  870. 

Under  section  23,  article  1194,  of  Eevised  Statutes,  allowing  suits 
to  be  commenced  in  any  county  in  which  the  cause  of  action  or  any 
part  thereof  arose,  it  is  not  that  the  cause  of  action  arose  by  reason 
of  negotiations  or  that  negotiations  comprise  the  cause  of  action,  but 
if  such  negotiations  culminated  in  a  contract  in  another  county,  then 
the  cause  of  action  in  its  entirety  arose  in  such  other  county. 

"A  cause  of  action  is  made  up  of  the  contract  and  the  breach  of 
it.  It  takes  these  two  parts  to  constitute  the  whole  cause  of  action, 
within  the  meaning  of  the  statute  quoted  (art.  1194,  sec.  23),  other- 
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wise  the  added  phrase,  ^or  a  part  thereof  would  be  without  meaning/' 
Westinghouse  E.  &  M.  Co.  v.  Troell,  70  S.  W.,  32-1;  Com.  Co. 
V.  Hart,  20  S.  W.,  131;  Phillio  v.  Blythe,  12  Texas,  124;  BHay 
Co.  V.  Hill,  63  Texas,  383;  Gulf,  W.  T.  &  P.  Ry.  Co.  v.  Browne, 
66  S.  W.,  341. 

Contract  is  the  cause  of  action,  together  with  its  performance  or 
breach.     Phillio  v.   Blythe,   12   Texas,   124. 

Cause  of  action  generally  means  the  breach  of  duty  by  the  de- 
fendant, or  the  act  or  omission  without  which  there  would  be  no 
cause  of  action  or  right  of  recovery.  22  Enc.  of  Plead,  and  Prac., 
791;  Hosley  v.  Wisconsin,   86  Wis.,  463. 

To  sue  in  a  county  other  than  defendant's  residence,  plaintiff  must 
bring  his  case  clearly  within  one  of  the  exceptions.  Cohen  v.  Munson, 
59  Texas,  237;  Lindheim  v.  Muschamp,  72  Texas,  35. 

Where  an  application  for  a  continuance  is  based  upon  equitable 
ground  and  affidavit  for  same  shows  it  presents  itself  to  the  sound 
discretion  of  the  court,  it  can  not  be  exercised  arbitrarily.  Chilson 
V.  Reeves,  29  Texas,  276;  Payne  v.  Cox,  13  Texas,  480;  Jordan 
V.   Robson,  27  Texas,   612;   Stoddard  v.   Garhart,   30   Texas,   200. 

An  innocent  misrepresentation  of  a  material  fact  made  to  the 
seller  of  goods  by  the  buyer,  relied  on  by  the  seller  entitles  the  latter 
to  a  rescission  of  his  contract  to  the  same  extent  as  if  the  misrep- 
resentation was  fraudulent.  Haldeman  v.  Chambers,  19  Texas,  3; 
Wilcox  V.  Iowa,  32  la.,  367;  2  Mecham  on  Sales,  sec.  864,  and  notes. 

The  person  seeking  credit  and  making  a  statement  of  the  part- 
nership indebtedness  of  the  firm  to  which  he  belongs,  for  the  purpose 
of  inducing  the  credit,  and  fails  to  state  that  he  has  individual 
indebtedness  to  a  large  amount  for  which  his  partner  is  surety,  is 
guilty  of  such  a  concealment  of  fact  as  to  make  it  a  misrepresentation. 
Wintz  V.  Dougall,  17  Texas,  372;  Bishop  on  Contracts,  sec.  660;  2 
Mecham    on    Sales,    sec.    868. 

"To  tell  half  a  truth  only  is  to  conceal  the  other  half.  Conceal- 
ment of  this  kind  under  the  circumstances  makes  a  false  repre- 
sentation." 2  Mecham  on  Sales,  sec.  868;  Newell  v.  Randall,  32 
Minn.,   171. 

*'A  party  who  undertakes  to  make  a  statement  respecting  his 
solvency  or  ability  to  pay  is  bound  to  make  a  fair  one  or  suffer  the 
consequences  of  a  fraudulent  misrepresentation."  2  Mecham  on 
Sales,  sec.  893;  Hughes  on  Contracts,  sec.  99;  Tiedeman  on  Sales, 
sec.   159;  Ricker  v.  Chicago,  89  Fed.  Rep.,  251. 

"One  asked  for  a  statement,  makes  it,  true  as  far  as  it  goes,  but 
which  would  show  up  different,  if  other  facts  had  been  given,  in 
such  cases  the  facts  stated  make  a  false  impression,  by  reason  of 
the  concealment  of  material  facts,  the  suppression  of  fact  by  one 
under  obligation  to  disclose  it,  is  a  fraud."  Duvoe  v.  Brandt,  53 
N.  Y.,  462;  Tiedeman  on  Sales,  sec.  159. 

Prendergast  <&  Williamson,  for  appellee. — On  the  question  of  the 
fraud  committed  in  McLennan  County:  Rev.  Stats.,  art.  1101, 
subfliv.  7;  Hunt  v.  Scott,  67  S.  W.,  451;  Howe  v.  Golt,  73  S.  W., 
828;  Trinity,  etc.,  v.  Stockwell,  81   S.  W.,  794;  Wintz  v.  Morrison, 
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17  Texas,  383;  Boothe  v.  Fiest,  80  Texas,  141;  5  Ency.    (1st  ed.), 
318. 

On  the  question  of  whether  the  cause  of  action  or  a  part  thereof  arose 
in  McLennan  County,  and  fraud:  Bev.  Stats.,  art.  1194,  subdiv. 
23;  Mangum  v.  Lane  Bice  Co.,  95  S.  W.,  605;  Western  Wool  Com. 
Co.  V.  Hart,  20  S.  W.,  131;  Westinghouse,  etc.,  v.  Troel,  70  S.  W., 
325;  Peach  Lumber  Co.  v.  Ayres,  91  S.  W.,  387;  Eq.  Mortgage 
Co.  V.  Weddington,  21   S.  W.,  677. 

KEY,  Associate  Justice. — November  6,  1905,  W.  B.  Carroll 
and  W.  H.  Carroll,  merchandising  under  the  firm  name  of  W.  B. 
Carroll  &  Co.,  made  an  assignment  to  John  F.  Bowe,  as  trustee 
for  the  benefit  of  their  creditors.  The  property  transferred  was  a 
stock  qf  merchandise  in  the  town  of  Tama,  Coryell  County,  Texas. 
Thereafter  Bowe,  as  trustee,  brought  this  suit  in  the  District  Court 
of  McLennan  County  against  Galveston  Shoe  &  Hat  Company,  a 
private  corporation,  seeking  to  recover  the  value  of  a  portion  of  the 
stock  of  merchandise  referred  to,  which  he  alleged  the  defendant 
obtained  possession  of  by  fraudident  representations  made  in  Mc- 
Lennan County,  and  thereafter  appropriated  the  property  to  its 
own  use  and  refused  to  pay  him  therefor. 

The  defendant  filed  a  plea  in  abatement,  showing  that  it  was  a 
resident  of  Galveston  County,  which  plea  was  in  due  form  to  raise 
the  question  of  venue.  The  defendant  followed  its  plea  in  abate- 
ment with  a  general  demurrer,  general  denial  and  a  special  answer 
wherein  it  was  alleged  that  the  merchandise,  for  the  value  of  which 
the  plaintiflF  sought  to  recover,  was  procured  by  Carroll  &  Co.  by 
fraud  and  deceit,  and  under  such  circumstances  as  entitled  the 
defendant  to  a  rescission  of  the  sale,  and  to  retake  and  dispose  of 
the  property  as  it  had  done  without  liability  to  the  plaintiff  or 
anyone  else.  The  defendant  also  filed  a  cross-bill,  impleading  W. 
B.  Carroll  &  Co. 

The  plaintiff  filed  a  supplemental  petition  in  which,  among  other 
things,  he  averred  that  if  any  false  statements  were  made  by  Carroll 
&  Company  in  reference  to  their  financial  affairs,  that  an  agent  of 
the  defendant  helped  prepare  such  statement,  and  knowingly  par- 
ticipated   in    any    misrepresentations    contained    therein. 

There  was  a  nonjury  trial  which  resulted  in  a  judgment  for  the 
plaintiff  against  the  defendant,  Galveston  Shoe  &  Hat  Company 
for  $891.  Judgment  was  also  rendered  in  favor  of  Galveston  Shoe 
&  Hat  Company  against  W.  B.  and  W.  H.  Carroll  for  the  sum  of 
$2082.28.  Galveston  Shoe  and  Hat  Company  has  appealed  and 
seeks  a  reversal  of  the  judgment. 

The  trial  judge  filed  findings  of  fact,  which  are  as  follows: 

"About  the  middle  of  March,  1905,  G.  W.  Neathery,  the  travel- 
ing salesman  of  defendant,  Galveston  Shoe  &  Hat  Company,  a 
private  corporation,  went  to  the  place  of  business  of  W.  B.  Carroll 
&  Co.,  at  Tama,  Coryell  County,  Texas,  for  the  purpose  of  selling 
said  firm  a  bill  of  goods;  that  while  there  he  made  such  investigations 
as  satisfied  him  as  to  the  value  of  the  stock  of  goods  which  Carroll 
&  Co.  had  in  the  store  at  that  time,  and  went  to  their  homes  on 
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their  respective  farms  nearby  and  investigated  the  same,  so  as  to 
satisfy  himself  of  their  value.  He  succeeded  in  procuring  from 
them  an  order  on  the  16th  of  March,  11)05,  for  goods  to  the  amount 
of  $807.70;  that  upon  leaving  Carroll's  store  defendant's  salesman, 
G.  W.  Neathery,  went  to  Gatesville  and  was  accompanied  to  Gates- 
ville  by  W.  B.  Carroll.  After  reaching  Gatesville  Neathery  requested 
of  Carroll  a  statement  of  the  financial  condition  of  W.  R.  Carroll 
&  Co.  and  produced  a  blank  form  of  the  Galveston  Slioe  &  Hat 
Co.  with  its  name  printed  throughout  the  blank  form,  upon  which 
to  make   said  statement. 

"The  date  of  the  statement,  the  words  'McLendon  Hardware 
Company,  Waco,'  'store  building  and  lot  $700,'  notes  secured  by 
liens  *$700,'  appearing  in  said  statement  were  written  therein  by 
defendant's  agent  Neathery,  and  he  placed  ttie  valuation  on  the 
stock  of  goods  and  homestead  of  the  CarroUs.  This  statement  and 
its  probative  force  as  evidence  can  not  be  appreciated  without 
being  seen,  and  therefore  I  have  ordered  the  original  to  be  sent  up 
with  the  record,  as  in  my  judgment  it  is  so  imperfect  and  contra- 
dictory as  to  show  upon  its  face  to  have  been  made  by  a  man  so 
ignorant  of  mercantile  matters  as  to  carry  grave  doubt  to  the  mind 
of  an  ordinarily  prudent  person  as  to  his  ability  to  make  out  * 
statement  sufficiently  accurate  to  base  a  line  of  credit  upon. 

"Xeathery  forwarded  the  order  and  statement  which  he  had  thus 
procured  from  Carroll  to  defendant;  when  received,  said  company 
caused  the  order  to  be  laid  aside  and  not  filled  for  the  time  being, 
and  Frenkel,  its  secretary  and  treasurer  and  credit  man,  wrote  a 
letter  to  said  traveling  salesman,  Neathery,  who  took  said  order, 
to  the  effect  he  thought  Neathery  had  sold  Carroll  a  little  bit  too 
much  goods,  and  thereafter  said  order  was  filled  and  the  goods 
shipped  to  the  Carrolls.  In  reply  to  FrenkePs  letter  Neathery 
replied  that  he  thought  they  were  perfectly  good  for  every  nickel 
they  bought.  On  April  13,  1905,  defendant  company  shipped  to 
Carroll  &  Company  on  their  order  other  goods  of  the  value  of  $72. 
Afterwards,  wliile  Neathery  was  in  the  store  of  the  defendant  at 
Galveston  he  was  called  upon  for  further  information  by  Frenkel 
in  regard  to  W.  R.  Carroll  &  Co.,  and  at  that  time  Frenkel  dis- 
cussed fully  with  Neathery  Carroll  &  Co.'s  condition  at  that  time 
and  the  crop  prospects  in  that  county  and  their  neighborhood.  This 
was  before  he  left  Galveston  to  obtain  orders  for  the  fall  trade, 
and  while  on  said  trip,  on  July  3,  1905,  he  procured  from  W.  R. 
Carroll  &  Co.  another  order  for  goods  amounting  to  the  sum  of 
$886.65,  which  he  forwarded  to  the  defendant  company,  and  which 
was  filled  and  shipped  out  as  requested,  and  on  August  15,  1905, 
defendant  company  sold  Carroll  Co.  a  bill  to  the  amount  of  $36, 
nothing  having  been  paid  up  to  that  time  by  W.  R.  Carroll  &  Co. 
on  the  March  order,  which  was  due  July  1,  1905. 

"About  November  1,  1905,  Charles  Frenkel,  the  secretary-treasurer 
of  the  defendant  company,  went  to  W.  R.  Carroll  &  Co.'s  place  of 
business  in  Coryell  County,  and  there  ascertained  from  them  that 
they  were  unable  to  meet  their  indebtedness,  and  tried  to  get  them 
to  return  to  him  such  goods  as  had  been  sold  them  by  the  defendant 
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company  as  were  then  in  their  stock,  and  informed  them  that  he 
would  sequestrate  them  if  he  could  not  otherwise  obtain  possession, 
claiming  that  Carroll  had  bought  them  on  misrepresentation.  Car- 
roll &  Company  declined  to  surrender  the  goods,  stating  they  desired 
to  treat  all  their  creditors  equally,  and  informed  said  Frenkel  that 
they  were  going  to  Waco  to  have  a  conference  with  all  their  cred- 
itors, and  would  meet  him  there  on  the  6th  day  of  November,  1905. 
On  that  day  there  was  held  at  the  Botan  Grocery  Company's  office 
in  Waco,  a  meeting  of  the  creditors  of  W.  B.  Carroll  &  Company, 
which  was  attended  by  said  Frenkel,  where  it  was  agreed  by  the 
creditors  that  W.  B.  Carroll  &  Company  should  make  an  assignment 
of  all  their  property  to  John  F.  Bowe  for  the  benefit  of  their 
creditors  generally.  Frenkel  at  this  meeting  claimed  that  the  goods 
procured  by  Carroll  &  Company  from  his  firm  were  obtained 
through  misrepresentation,  and  that  unless  some  satisfactory  ar- 
rangements were  made  in  regard  thereto  that  he  would  sue  to  recover 
said  goods  and  sequestrate  the  same;  whereupon  it  was  agreed  be- 
tween him  and  Bowe,  as  trustee  for  all  the  creditors,  that  in  order 
to  save  the  expense  of  a  sequestration  suit  that  he  should  accom- 
pany Bowe  to  the  Carrolls'  place  of  business  in  Cor3'ell  County, 
and  that  all  the  goods  of  the  defendant  which  could  be  found  in 
the  stock  of  Carroll  &  Co.  at  that  time  should  be  set  aside  and  sold 
either  by  Frenkel  or  Bowe,  and  the  proceeds  of  the  sale,  if  sold 
by  Frenkel,  should  be  turned  over  to  Bowe  and  held  by  him,  or  if 
the  goods  were  sold  by  Bowe,  that  he  should  retain  the  proceeds 
of  the  sale,  and  that  defendant  company  would  institute  its  suit 
therefor  in  McLennan  County,  Texas,  against  said  Bowe  for  such 
proceeds  in  order  to  test  the  question  as  to  whether  or  not  the 
defendant  company  should  recover  said  goods  on  account  of  having 
been  obtained  through  fraud  by  W.  B.  Carroll  &  Co.  This  agree- 
ment was  made  on  the  part  of  said  Frenkel  with  fraudulent  intent 
on  his  part  of  obtaining  possession  of  the  proceeds  of  said  goods 
and  retaining  the  same  from  said  trustee.  With  this  understand- 
ing tlie  assignment  was  made  by  W.  B.  Carroll  &  Co.  to  Bowe  on 
said  day,  and  they  with  Frenkel  and  Bowe,  at  once  went  to  Coryell 
County,  to  the  store  of  Carroll  &  Company,  where,  in  accordance 
with  tlie  agreement  that  had  been  made  in  Waco,  the  goods  pur- 
chased from  tlie  defendant  company  were  identified,  separated  from 
the  remainder  of  the  stock  and  laid  aside  and  that  night  were  sold 
by  Frenkel  on  credit  for  $825,  he  taking  the  note  of  the  purchaser 
therefor,  payable  to  defendant  company,  and  he,  Frenkel,  agreeing 
at  the  time  with  Bowe  that  as  soon  as  he  reached  Galveston  he 
would  forward  to  Bowe  tlie  company's  clieck  for  tlie  amount  thereof, 
$825,  for  which  he  had  sold  said  goods,  to  be  held  by  said  Bowe 
subject  to  the  agreement  that  had  been  made  in  Waco  as  to  holding 
said  funds  for  future  litigation.  After  Frenkel  had  reached  Gal- 
veston the  defendant  company  declined  to  deliver  to  Bowe  the  pro- 
ceeds of  said  sale,  or,  in  other  words,  their  check  for  the  proceeds, 
and  hence  this  suit  to  recover  the  same. 

*^At  the  time  W.  B.  Carroll  and  Neathery  made  out  the  statement 
of    Carroll   &    Co.'s    financial    condition,    Carroll   was    not    requested 
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by    Neathery   to   give   the   individual   assets    or   liabilities    of   either 
himself  or  his  partner,  W.   H.   Carroll;  Neathery  and  Carroll  both 
testifying  that   Carroll  was  not   asked  to   state   the   same,  that  the 
subject  of  individual  debts  did  not  come  up  at  all,  and  that  Carroll, 
being  away  from  his  books,  could  only  give  the  partnership   assets 
from  recollection.     At  that  time  the  firm  owed  the  Eotan  Grocery 
Co.    $449.31,    as    shown   on   this   trial,   which    Carroll   gave   in   the 
statement  as  $400;  it  owed  Sanger  Bros.  $464.81,   stated  at  $400; 
it  owed  the  McLendon  Hardware  Company  an  amount  not  shown, 
which  amount  Carroll  stated  to   Neathery   at  the   time   he  did   not 
know.     W.  B.   Carroll  &  Co.  were  at  that  time  running  a  weekly 
account  with   Cochran   &   Co.,   and   on  the  day   said  statement   was 
made,  owed  Cochran  &  Co.  about  $75  on  that  week's  account,  and 
the  same  way  with  the  Waters-Pierce  Oil  Company,  to  whom  it  owed 
at  that  time   about  $33,  and   also   a  few  other   small   accounts    of 
like  nature  that  were  not  included  in  the  statement.     At  the  time 
the   statement  was  given,  W.   R.    Carroll  individually   was   indebted 
to  various  persons  to  the  extent  of  some  $1000   or  $1500,  one   of 
these  debts,  $450,  being  a  lien  upon  the  store  house  of  W.  B.  Car- 
roll  &  Co.,   said  lien  having  become  fixed  prior  to   W.   H.   Carroll 
buying  an  interest  in  said  business,  which  he  did  shortly  prior  to 
the  giving  of  the  first  order  by  said  firm  to  the  defendant  company. 
W.   H.   Carroll  was  surety  on  some  of  the  notes  given  by  W.   R. 
Carroll  for  a  portion  of  this  indebtedness.     I  find  the  value  of  the 
stock   in  the   store   of   W.   B.    Carroll   &   Co.,   on   the   16th   day   of 
March,  1905,  to  be  about  $4000,  and  that  they  held  notes  secured 
by  mortgage  to  the  amoimt  of  $7000,  as  stated  in  said   statement. 
These  notes  were  what  were  known  as  advancement  notes  of  farmers, 
and  the  full  amount  thereof  had  not  been  advanced  to  the  makers 
at  the  time  said  statement  was  made,  there   having  been   advanced 
at   that   time   some   $250   or   $300.     The   evidence   also    shows   that 
the  value  of  live  stock  not  exempt  under  State  laws  to  have  been 
$1200,  and  the   store  and  lot  were  probably  worth  about  $700,   as 
stated  therein. 

"I  further  find  that  W.  B.  Carroll  had  only  been  in  the  mercan- 
tile business  a  short  while,  was  a  man  thirty-five  years  of  age,  his 
father,  W.  H.  Carroll,  68  years  of  age,  both  farmers,  and  that 
defendant's  agent  who  procured  the  orders  was  fully  cognizant  of 
all  these  facts,  was  present  while  the  statement  was  being  made,  and 
assisted  therein,  and  that  the  sales  made  by  the  defendant  com- 
pany to  W.  B.  Carroll  &  Co.  were  not  made  exclusively  upon  said 
statement,  and  that  they  were  not  caused  to  make  the  same  because 
of  their  reliance  on  the  correctness  of  said  statement,  that  the  same 
was  intended  by  W.  B.  Carroll  to  be  correct,  and  did  set  forth  the 
financial  condition  of  W.  B.  Carroll  &  Co.  at  the  time  it  was  given 
to  the  best>  of  W.  B.  Carroll's  ability  to  give  the  same  at  the  time 
and  under  the  circumstances  under  which  it  was  given,  and  said 
statement  does,  to  a  reasonable  extent,  set  forth  approximately  the 
financial  condition  of  said  -partnership  at  that  time.  Defendant 
Galveston  Shoe  &  Hat  Company's  principal  office  and  place  of  busi- 
ness is  in  Galveston,  Texas,  and  it  has  no  office  or  place  of  business 
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in    McLennan    County,    Texas,    nor    any    local    agent    in    McLennan 
County,  Texas/^ 

Opinion, — The  first  assignment  of  error  is  addressed  to  the  action 
of  the  court  in  overruling  the  defendant's  plea  in  abatement,  assert- 
ing its  right  to  be  sued  in  Galveston  County.  The  second  assign- 
ment assails  the  trial  judge's  finding  of  fact  to  the  effect  that  an 
agreement  was  made  by  appellant  in  McLennan  County,  Texas,  to 
pay  for  the  goods  involved  in  this  litigation,  with  the  fraudulent 
intent  on  its  part  of  obtaining  possession  of  the  proceeds  of  said 
goods,  which  constituted  such  fraud  as  authorized  appellee  to  sue 
appellant  in  McLennan  County.  We  find  testimony  in  the  record 
which   supports  the  finding   in   question. 

The  trial  court  held  as  a  conclusion  of  law  that  such  fraud  was 
committed  by  appellant^s  agent  Frenkel  in  making  the  agreement 
referred  to,  in  McLennan  County,  as  would  authorize  the  suit  in 
that  county  under  both  section  7  and  section  23  of  article  1194  of 
the  Revised  Statutes,  and  that  conclusion  is  complained  of  by  the 
third  assignment  of  error.  The  7th  section  authorizes  a  defendant 
to  be  sued  out  of  the  county  of  his  residence  when  the  plaintiff's 
suit  is"  predicated  upon  fraud  committed  by  the  defendant  in  the 
county  where  the  suit  is  instituted.  Section  23  authorizes  suit  against 
any  private  corporation,  association  or  joint  stock  company  in  any 
county  where  the  cause  of  action  or  a  part  thereof  arose.  We  agree 
with  the  trial  court  on  the  question  of  law  involved,  and  especially 
as  to  the  right  to  sue  in  McLennan  County  under  the  23d  section 
of  the  statute  in  question. 

The  fourth  assignment  complains  because  a  motion  for  a  con- 
tinuance was  overruled.  Appellant's  brief  does  not  disclose,  except 
by  inference,  the  ground  upon  which  the  continuance  was  sought. 
An  examination  of  the  record  shows  that  it  was  sought  because  of 
the  absence  of  the  mercantile  books  of  Carroll  &  Company.  The 
application  failed  to  show  proper  diligence.  It  was  not  shown  that 
a  subpoena  duces  tecum  had  been  applied  for.  Mere  requests  or 
demands  upon  the  plaintiff  and  Carroll  &  Company  to  have  the 
books  in  court  was  not  suflBcient  diligence. 

The  fifth,  sixth  and  seventh  assignments  challenge  the  findings 
of  fact  and  conclusions  of  law,  which  resulted  in  the  trial  court's 
holding  that  appellant  was  not  entitled  to  rescind  its  contract  of 
sale  with  Carroll  &  Company.  There  is  evidence  in  the  record  sup- 
porting the  material  findings  upon  that  issue;  and,  taking  the  facts 
as  found,  we  are  of  opinion  that  the  right  to  rescind  was  not  shown. 

There  are  some  other  minor  questions  presented  in  appellant's 
briefs,  but  they   do  not  show  that   reversible   error   was   committed. 

Our  conclusion  is  that  the  judgment  should  be  affirmed,  and  it 
is  so  ordered. 

Affirmed. 
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Sam  Ainsworth  v.  George  D.  Briggs. 

Decided  February  26,  1908. 

1. — ^WiU — ^Znoompletenesa — ^Eyldence. 

A  testator  wrote  two  holographic  wills  at  different  times,  devising  all 
of  his  property  to  different  persons;  the  probate  of  the  last  will  was  contested 
on  the  ground  that  it  was  incomplete  and  never  intended  by  the  testator  to 
take  effect;  the  only  evidence  of  incompleteness  was  in  the  word  "witness" 
at  the  bottom  of  the  will  and  the  absence  of  signatures  after  or  under  that 
word.  Held,  that  while  the  numerical  weight  of  authority  might  be  in  favor 
of  the  proposition,  that  the  natural  inference  to  be  drawn  from  an  attestation 
clause  at  the  foot  of  a  testamentary  paper  is  that  the  writer  intended  to  exe- 
cute it  in  the  presence  of  witnesses  and  considered  it  incomplete  'until  that 
was  done,  such  inference  may  be  overcome  by  the  testimony  of  witnesses  as  to 
the  declarations  of  the  testator  that  he  had  willed  his  property  to  the  person 
named  in  the  alleged  incomplete  will. 

2.— WiU— Validity. 

Unlike  deeds,  delivery  is  not  essential  to  the  execution  or  validity  of 
wills;  and  when  an  instrument  has  been  executed  in  such  a  manner  as  to  consti- 
tute it  a  valid  will,  it  remains  such  until  revoked  by  the  making  of  another 
will  or  by  the  testator's  destroying,  cancelling  or  obliterating  the  same  or 
causing  it  to  be  done  in  his  presence. 

8. — ^Wlllfl — ^Application  to  Probate — tissue. 

In  determining  whether  or  not  an  instrument  should  be  probated  as  a  will, 
the  courts  are  not  required  to  construe  the  instrument  and  determine  the 
rights  of  persons  claiming  it  any  further  than  is  necessary  to  determine  whether 
or  not  the  particular  instrument  constitutes  the  will  of  the  alleged  testator. 

4. — ^Wllls — Contest — ^Evidence. 

In  a  contest  over  the  probate  of  two  wills  by  the  same  testator,  evidence 
considered,  and  held  to  require  the  probate  of  the  will  last  made. 

Appeal  from  the  District  Court  of  Eobertson  County.  Tried  below 
before  Hon.  J.  C.  Scott. 

W.  0.  Campbell,  for  appellant. — ^When  a  paper  testamentary  in 
form  and  character  is  wholly  written  and  signed  by  a  person  com- 
petent to  make  a  will  with  the  intention  of  making  a  will,  its  exe- 
cution as  a  written  will  is  complete  under  the  statute  of  wills  of 
this  State,  and  it  takes  effect  and  becomes  operative  as  his  will  after 
his  death,  unless  it  has  been  revoked  by  him  by  one  of  the  modes 
pointed  out  by  the  statute,  and  when  it  is  produced  in  court  on  an 
application  for  its  probate  it  may  be  probated  on  proof  by  two 
witnesses  of  his  handwriting,  notwithstanding  such  instrument  may 
contain  a  clause  demanding  that  it  be  kept  secret,  and  that  the 
envelope  enclosing  it  shall  remain  sealed  until  after  his  death,  but 
was  never  enclosed  in  an  envelope  or  otherwise.  Eev.  Stats.,  1895, 
arts.  5335-5337,  1900,  1904;  Kelly  v.  Settegast,  68  Texas,  13; 
Lawson  v.  Dawson,  21  Texas  Civ.  App.,  361;  30  Am.  &  Eng.  Ency. 
of  Law,  p.  651;  "Holograph  Wills,^'  p.  591;  "Evidence  of  Comple- 
tion," pp.  578-9,  and  notes;  "Extraneous  Papers;"  Schouler  on 
Wills,  sec.  255,  275  and  note,  279,  393  and  note  on  pp.  401,  403, 
468.  . 
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When  a  will  has  been  executed  in  accordance  with  the  statute  the 
legal  presumption  is  that  it  continued  to  exist  until  the  death  of 
the  testator,  and  when  it  is  found  after  his  death  and  it  is  shown 
by  the  evidence  that  it  was  in  his  possession  at  the  time  of  his  death 
this  presumption  can  not  be  overcome  except  by  proof  of  its  revoca- 
tion in  one  of  the  modes  pointed  out  by  the  statute.  Rev.  Stats., 
1895,  arts.  5335-5337;  Morgan  v.  Davenport,  60  Texas,  230;  1 
Jarman  on  Wills,  p.  268  and  notes;  Schouler  on  Wills,  sees.  383-387. 

The  will  dated  March  1,  1904,  having  been  duly  executed  as  re- 
quired by  law  and  disposing  of  the  testator's  property  in  a  manner 
wholly  inconsistent  with  the  will  dated  March  19,  1895,  operates 
as  a  revocation  of  the  said  former  will  without  express  words  of 
revocation.     Schouler  on  Wills,  sec.  406. 

Lane  &  Vfoois,  for  appellee. — The  court  did  not  err  in  holding 
that  the  will  dated  March  19,  1895,  was  the  last  will  and  testament 
of  W.  B.  Briggs,  M.  D.,  and  admitting  same  to  probate,  and  did 
not  err  in  refusing  to  probate  the  will  of  March  1,  1904.  Vickery 
V.  Hobbs,  21  Texas,  570;  Phelps  v.  Ashton,  30  Texas,  348;  30  Am. 
&  Eng.  Ency.,  titte.  Wills,  page  553  (3),  also  page  624  (2)  and 
notes,  and  page  625  and  notes,  also  page  643;  49  Century  Digest, 
sec.  254,  column  315,  and  authorities  there  cited;  Mealing  v.  Pace, 
14  Ga.,  596;  Plater  v.  Groome,  3  Md.,  134;  In  re  Barber's  Will, 
92  Hun,  489,  37  N.  Y.  Supp.,  235;  Guthrie  v.  Owen.  21  Tenn.  (2 
Humph.),  202,  36  Am.  Dec,  311. 

KEY,  Associate  Justice. — On  the  lJ)th  day  of  March,  1895,  Dr. 
Wellington  D.  Briggs  made  a  will  by  which  he  bequeathed  most, 
if  not  all,  of  the  property  then  owned  by  him  to  his  brother,  George 
D.  Briggs,  designated  to  be  executor  of  that  will.  Thereafter  he 
executed  another  instrument,  which  reads  as  follows: 

"The  State  of  Texas,  ) 
County  of  Robertson.) 

"Know  all  men  by  these  presents:  That  I,  W.  B.  Briggs,  M.  D., 
being  sound  in  mind  and  in  body,  and  knowing  my  years  are  num- 
bered, do  will  and  bequeath  to  Mrs.  Jane  Ainsworth  for  her  own 
and  individual  use,  all  my  real  estate  in  Robertson  County,  State 
of  Texas;  and  all  my  personal  property,  consisting  of  stock  of  every 
description,  and  other  personal  property  consisting  of  goods  of  all 
kinds,  and  all  moneys  in  bank. 

"It  is  my  desire  that  she  shall  see  that  on  my  death  I  will  be 
buried  at  the  Easterly  Cemetery,  in  the  State  and  county  aforesaid, 
in  appropriate  manner,  and  that  only  my  burial  expenses  shall  be 
paid  from  my  property. 

"I  also  demand  that  this  my  last  will  and  testament  shall  be 
kept  secret,  and  that  the  envelope  enclosing  this  document  shall 
remain  sealed  until  after  my  death,  and  if  said  envelope  or  en- 
closure be  mutilated  or  opened  before  my  death,  then  this  will  and 
testament  will  be  of  no  force  and  effect  in  law,  and  that  the  property 
of  all  kinds,  belonging  to  me  will  become  the  property  of  my  brother, 
Geo.  D.  Briggs,  of  Galveston,  Texas, 
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"In  consideration  of  this  last  will  and  testament  to  Mrs.  Jane 
Ainsworth,  she  is  to  attend  and  care  for  me  in  sickness,  faithfully, 
or  if  disabled  by  any  other  cause  ...  I  also  empower  her  to 
collect  all  accounts  due  me  for  her  own  use. 

"Done  this  first  day  of  March,  A.  D.  1904.  Witness  my  hand 
using  scroll  for  seal, 

"Witness.  (L.  S.)  W.  B.  Briggs,  M.  D.'^ 

About  the  last  day  of  December,  1905,  Dr.  Briggs  died,  and  on 
March  20,  1906,  Geo.  D.  Briggs  propounded  for  probate  the  will 
dated  March  19,  1895.  On  April  14,  1906,  Samuel  Ainsworth  pro- 
pounded for  probate  the  will  dated  March  1,  1904.  After  trial  in 
the  County  Court  the  proceedings  were  removed  by  appeal  to  the 
District  Court,  where,  upon  trial,  judgment  was  rendered  refusing 
to  probate  the  latter  will  and  probating  the  former  as  the  will  of 
Dr.  Briggs.  Ainsworth  has  appealed,  and  the  on\y  question  for 
decision  is  which  of  the  two  wills  should  have  been  probated  as 
the  last  will  and  testament  of  Dr.  Briggs. 

The  undisputed  testimony  shows  that  both  wills  were  entirely 
in  the  handwriting  of  Dr.  Briggs,  and  that  the  first  one  was  found 
in  the  deceased's  trunk,  where  he  kept  his  valuables.  The  other  will 
was  found  in  Dr.  Briggs'  residence,  in  the  room  where  he  died, 
located  on  a  table  and  under  or  among  a  lot  of  old  letters,  circulars, 
medical  journals  and  other  papers  of  no  value.  It  was  not  in  an 
envelope,  and  did  not  appear  to  have  ever  been  folded  or  enclosed 
in  an  envelope. 

There  was  conflict  in  the  testimony  as  to  what  had  been  done 
by  Mrs.  Jane  Ainsworth  in  the  way  of  caring  for  and  nursing  Dr. 
Briggs,  but  we  do  not  regard  that  testimony  of  any  importance  in 
determining  the  question  under  consideration.  The  testimony  indi- 
cates that  the  property  bequeathed  to  Mrs.  Ainsworth  by  the  last 
will  included  all  the  property  owned  by  the  deceased  at  the  time 
of  his  death;  and  therefore  if  that  will  is  valid,  it  revokes  the  former 
will. 

Counsel  for  appellee  contend  that  the  trial  court's  judgment 
should  be  upheld,  because  the  last  will  shows  on  its  face  that  it  was 
incomplete,  and  that  the  testator,  instead  of  having  it  completed, 
cast  it  aside  as  an  abandoned  and  worthless  paper.  The  only  thing 
tending  to  show  incompleteness  on  the  face  of  the  paper  "is  the 
word  "Witness,"  at  the  bottom  of  the  will,  and  the  absence  of  signa- 
tures after  or  under  that  word.  The  argument  is  that  the  testator 
prepared  the  instrument  with  a  view  to  having  it  witnessed,  and 
not  intending  that  it  should  take  effect  as  his  last  will  until  one  or 
more  witnesses  had  signed  it  at  his  request. 

There  are  authorities  which  hold  that  the  natural  inference  to 
be  drawn  from  an  attestation  clause  at  the  foot  of  a  testamentary 
paper  is  that  the  writer  intended  to  execute  it  in  the  presence  of 
witnesses,  and  considered  it  incomplete  until  that  operation  was 
performed.  Some  of  the  authorities  hold  that  the  rule  referred  to 
has  application  even  where  witnesses  are  not  essential  to  the  validity 
of  a  will.     However,  the  authorities  which  -so  hold  state  that  the 
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presumption  against  such  unattested  instrument  is  but  a  slight  one, 
and  is  overcome  by  evidence  showing  an  intention  that  the  in- 
strument should  operate  in  its  existing  state,  or  that  the  testator 
was  prevented  by  uncontrollable  circumstances  from  completing  the 
same.  (30  Am.  &  Eng.  Ency.  Law,  593,  and  authorities  there 
cited.)  In  Perkins  v.  Jones,  84  Va.,  361,  tlie  doctrine  that  an 
unsigned  attestation  clause  will  raise  a  presumption  against  the 
validity  of  a  will,  although  subscribing  w^itnesses  be  not  required, 
is  controverted;  and  it  is  there  held  that  as  witnesses  were  not  re- 
quired to  render  valid  a  holographic  will,  an  unsigned  attestation 
clause  did  not  affect  the  validity  of  the  will,  nor  constitute  any 
obstacle  to  its  probation.  There  are  some  other  decisions  to  the 
same  effect  cited  in  a  note  to  the  text  just  referred  to  in  the  Ency- 
clopedia. The  Virginia  case  presents  with  considerable  force  tlio 
argument  that  when  a  person  has  done  all  that  is  required  by  a 
statute  governing  the  subject  to  constitute  a  valid  will,  the  fact 
that  he  may,  on  account  of  a  misapprehension  of  law,  intend  to 
have  something  else  done,  can  have  no  effect  in  determining  the 
validity  of  the  instrument.  In  other  words,  that  an  intention  to 
do  more  than  the  law  requires  will  not  render  nugatory  full  per- 
formance of  all  legal  requirements.  That  argument,  applied  to 
this  case,  would  run  as  follows:  Our  statute  dispenses  with  sub- 
scribing witnesses  when  the  will  is  written  by  the  testator.  There- 
fore when  Doctor  Briggs  finished  writing  the  instrument  under 
consideration  and  signed  his  name  to  it,  it  became  his  valid  will 
that  very  instant,  and  nothing  thereafter  done  by  him  short  of 
revocation  could  affect  its  legal  status.  There  is  much  force  in 
that  argument,  but  the  numerical  weight  of  authority  seems  to  be 
against  it. 

We  do  not  regard  it  as  necessary  to  determine  which  line  of 
decisions  is  correct,  because  if  the  one  relied  on  in  support  of  the 
judgment  in  this  case  be  correct,  we  think  it  must  be  held  that 
the  presumption  arising  from  the  unsigned  attestation  clause  was 
overcome  by  the  testimony  of  two  disinterested  witnesses,  •  both  of 
whom  testified  that  not  very  long  before  his  death  Dr.  Briggs  told 
them  that  he  had  willed  all  of  his  property  to  Mrs.  Ainsworth. 
The  fact  that  the  last  will  was  found  in  a  less  secure  place  than 
the  one  written  years  before,  is  of  little  importance  in  determining 
its  validity.  Unlike  deeds,  delivery  is  not  essential  to  the  execution 
or  validity  of  a  will;  and  when  an  instrument  has  been  executed  in 
such  manner  as  to  constitute  a  valid  will,  it  remains  such  will  until 
revoked  by  the  making  of  a  subsequent  will,  or  by  the  testator's 
destroying,  cancelling  or  obliterating  the  same,  or  causing  it  to  be 
done  in  his  presence.      (Rev.   Stats.,  art.   5337.) 

The  instrument  under  consideration  waa  found  in  possession  of 
the  deceased ;-  it  was  wholly  written  by  him,  and  two  disinterested 
witnesses  testified  that  he  told  them  that  he  had  willed  all  of  his 
property  to  Mrs.  Ainsworth,  the  beneficiary  named  in  that  instru- 
ment. This  being  the  case,  should  it  be  rejected  and  disallowed 
as  the  last  will  of  the  testator  merely  because  after  he  had  signed 
it  he  wrote  the  word  ^'Witness/'  and  did  not  procure  anyone  to  sign 
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it  as  a  witness?  We  tliink  not,  and  bold  that  the  court  was  not 
justified,  upon  the  ground  referred  to^  in  refusing  to  probate  that 
instrument. 

Nor  can  the  judgment  of  the  trial  court  be  sustained  on  account 
of  the  clause  in  the  will  relating  to  its  enclosure  in  an  envelope 
and  demanding  that  the  will  be  kept  secret.  That  clause  is  inar- 
tistically  framed,  and  is,  in  some  respects,  mysterious,  if  not  doubtful. 
It  demands  secrecy,  but  does  not  indicate  upon  whom  the  demand 
was  laid.  It  must  have  been  written  with  the  intention  of  enclosing 
the  document  in  a  sealed  envelope,  but  it  fixes  no  penalty,  except 
for  opening  or  mutilating  the  envelope.  It  was  not  shown  that  it  was 
ever  in  fact  enclosed  in  an  envelope,  and  it  was  shown  that  neither 
Mrs.  Ainsworth  nor  her  husband  had  any  knowledge  of  the  exist- 
ence of  the  instrument  until  it  was  found  after  the  death  of  Dr. 
Briggs.  It  does  not  render  the  validity  of  the  will  conditional 
upon  any  person's  keeping  a  knowledge  of  the  will  secret,  or  upon 
the  will's  being  found  after  his  death  in  a  sealed  envelope,  and 
the  only  condition  prescribed  as  an  avoidance  is,  as  before  said, 
opening  or  tampering  with  the  envelope  in  which  the  testator  seems 
to  have  intended  to  enclose  the  instrument.  However,  while  it  is 
stated  that  in  tliat  event  "this  will  ani  testament  will  be  of  no 
force  and  effect  in  law,''  that  statement  is  followed  immediately 
by  this  language:  "and  that  the  property  of  all  kinds  belonging 
to  me  will  be  the  property  of  my  brother,  George  D.  Briggs,  of 
Galveston,  Texas."  While  the  first  clause  just  quoted,  if  it  stood 
alone,  might  render  the  will  conditional,  the  other  clause  quoted 
shows  that  it  was  merely  the  testator's  intention  to  render  the 
bequest  to  Mrs.  Ainsworth  conditional  and  subject  to  forfeiture, 
in  the  event  of  the  envelope's  being  opened  or  mutilated;  and  that, 
upon  the  happening  of  such  event,  the  bequest  to  Mrs.  Ainsworth 
should  be  shifted  and  go  to  the  testator's  brother  George,  and  this 
by  force  of  the  instrument  itself.  Such  being  the  case,  the  validity 
of  the  will  under  consideration  is  not  affected  by  the  clause  referring 
to  the  envelope  in  which  it  was  intended  to  enclose  the  will.  The 
will  under  consideration  devised  all  of  the  testator's  property  either 
to  Mrs  Ainsworth  or  to  his  brother  George.  The  testator  had  the 
right  to  make  bequests  in  the  alternative,  and  the  fact  that  he  did 
so  can  afford  no  reason  for  not  probating  the  will. 

In  determining  whether  or  not  an  instrument  should  be  probated 
as  a  last  will,  the  courts  are  not  required  to  construe  the  instrament 
and  determine  tlie  riglits  of  all  parties  claiming  under  it  any  further 
than  is  necessary  in  order  to  determine  whetlier  or  not  the  particular 
instrument   constitutes   the    last   will   of   the   alleged   testator. 

What  has  just  been  said  disposes  of  the  contention  that  the  will 
itself  is  contingent  or  conditional,  on  account  of  the  clause  reading, 
"In  consideration  of  tliis  last  will  and  testament  to  Mrs.  Jane  Ains- 
worth slie  is  to  attend  and  care  for  me  in  sickness,  faithfully,  or  if 
disabled  by  any  other  cause."  We  express  no  opinion  as  to  whether 
the  language  referred  to  was  intended  to  make  the  bequest  to  Mrs. 
Ainsworth  contingent  upon  the  performance  of  certain  things  by 
her.     A  conditional  bequest  does  not  affect   the   validity   of  a  will 
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in  such  manner  as  to  prevent  its  probate.  Such  clauses  affect  only 
the  particular  bequests  to  which  they  relate,  and  their  construction 
and  the  rights  of  the  parties  under  such  clauses  are  not  involved 
until  after  the  will  has  been  probated,  and  the  court  enters  upon 
the  duty  of  awarding  the  estate  to  the  devisees  in  accordance  with 
the  terms  of  the  will. 

Upon  the  undisputed  facts  contained  in  the  record,  our  con- 
clusion is  that  the  last  will  made  by  Dr.  Briggs,  dated  March  1, 
1904,  should  have  been  admitted  to  probate;  and  therefore  the  judg- 
ment will  be  reversed  and  cause  remanded  with  instructions  to  the 
District  Court  to  render  judgment  to  that  effect. 

Reversed  and  remanded. 


Atchison,  Topeka  &  Santa  Fe  Railway  Company  v.  I.  L.  Mills. 

Decided  February  26,  1908. 

1. — Personal  InJnrleB — ^Assnmed  Eisk — Charge. 

Upon  the  issue  of  assumed  risk  in  a  suit  for  damages  for  personal  injuries; 
the  court  charged  the  jury  that  "he  (the  plaintiff,  an  employee)  does  not  as- 
sume the  risks  of  any  danger  that  may  be  brought  about  by  the  railway  com- 
pany or  its  other  servants  or  employees,  unless  he  knows  of  such  negligence 
and  the  attendant  risks,  or  in  the  ordinary  discharge  of  his  duties  ipust  nec- 
essarily have  acquired  the  knowledge."  Held  not  subject  to  the  objection  that 
it  rendered  the  company  liable  for  all  the  dangers  brought  about  by  itself, 
while  the  liability  should  be  confined  to  such  dangers  as  are  brought  about 
by  its  want  of  ordinary  care. 

S. — Negligence — ^Act  of  Omission.         *  ;^ 

An  act  of  omission  may  constitute  negligence  as  well  as  one  of  commission. 
Where  an  engineer  sent  the  fireman  under  the  engine  to  perform  some  duty, 
and,  while  the  fireman  was  in  this  dangerous  position,  failed  to  use  the  means 
at  hand  to  prevent  the  engine  from  moving,  the  railway  company  was  liable 
for  injuries  resulting  from  the  engine  moving  its  position. 

3. — Same — ^Degree  of  Care — Charge. 

A  charge  which  makes  it  the  absolute  duty  of  a  railroad  company  to  keep 
its  engines  in  a  safe  condition,  instead  of  to  exercise  ordinary  care  to  keep 
its  engines  in  such  condition,  is  erroneous. 

4. — Same-— Charge. 

In  a  suit  for  personal  injuries,  a  charge  that  the  defendant  would  be  liable 
if  the  injuries  resulted  from  the  failure  of  the  engineer  "to  place  the  reverse 
lever  at  the  center  notch  of  the  quadrant,"  or  by  reason  of  his  failure  "to 
open  the  cylinder  cocks  to  permit  the  steam  to  escape,  or  both,"  was  correct 
and  not  upon  the  weight  of  the  evidence. 

5. — ^lawB  of  Other  States — ^Presumption. 

In  the  absence  of  pleading  and  proof  to  the  contrary',  the  laws  of  other 
States  are  presumed  to  be  the  same  as  the  laws  of  this  State,  and  a  requested 
charge  stating  the  law  to  be  different,  is  properly  refused. 

6. — Comparative  Hegligence — ^Act  of  Congrress  TTnconstitntional. 

The  doctrine  of  comparative  negligence  is  not  recognized  by  the  courts 
of  this  State,  'and  the  Act  of  Congress,  known  as  the  "Employer's  Liability 
Act,"  which  made  provision  for  employees  recovering  for  damages  where  the 
contributory  negligence  of  the  employee  "was  slight  and  that  of  the  employer 
was  gross  in  comparison,"  has  been  declared  unconstitutional. 
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7. — ^Law — Constltntionality. 

Where  a  law  is  valid  in  part  and  invalid  in  part,  but  the  valid  and  invalid 
parts  are  so  intei:woven  and  dependent  that  they  cannot  be  separated,  the 
whole  law  must  be  held  void. 

Appeal  from  the  District  Court  of  El  Paso  County.  Tried  below 
before  Hon.  J.  M.  Goggin. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appellant. — The  courts  in 
this  State  will  take  judicial  notice  of  the  laws  of  the  Territory  of 
New  Mexico,  and  under  those  laws  the  appellee  and  Bottorff  were 
fellow  servants,  and  plaintiff  was  not  entitled  to  recover  for  the 
negligence  of  the  engineer.  Belt  v.  G.,  C.  &  S.  P.  Ry.  Co.,  4  Texas 
Civ.   App.,  231;  AppoUos  v.   Staniforth,  3   Texas   Civ.  App.,   502. 

Under  the  laws  of  Texas  (that  of  the  Territory,  except  as  modified 
by  the  Act  of  Congress,  presumably  being  the  same)  plaintiif  in 
an  injury  suit  can  not  recover  where  he  has  been  guilty  of  ordinary 
negligence.  McAndrews  v.  Chicago,  L.  S.  &  E.  Ry.,  222  111.  232; 
Cooler  on  Torts,  1438,  1414,  1415,  1440;  Chicago,  B.  &  Q.  Ry. 
V.  Johnson,  103  III,  512;  Calumet,  I.  &  S.  Co.  v.  Martin,  115  111., 
358;  Kansas  Ry.  v.  Peavy,  29  Kan.,  169. 

Patterson  £  Wallace,  for  appellee. 

FLY,  Associate  Justice. — This  is  a  suit  for  damages  arising 
from  personal  injuries  alleged  to  hiive  been  inflicted  upon  appellee 
through  the  negligence  of  appellant,  in  the  Territory  of  New 
Mexico,  on  November  14,  1906.  Appellant  answered  by  general 
and  special  exceptions,  general  denial,  and  pleas  of  the  injuries 
having  been  inflicted  througli  the  negligence  of  a  fellow  servant, 
and  assumed  risk  and  contributory  negligence.  The  trial  resulted 
in  a  verdict  and  judgment  in  favor  of  appellee  in  the  sum  of  $5,500. 

The  first  assignment  of  error  brings  in  review  the  following 
charge,  given  by  the  court:  "You  are  instructed  that  railway 
companies  are  not  to  be  regarded  as  insurers  of  the  safety  of  their 
employees,  for  under  the  law  they  are"  not  insurers;  and  one  who 
enters  the  employment  of  a  railway  company  assumes  all  the  risks 
that  are  ordinarily  incident  to  the  business,  but  he  may  assume 
that  the  railway  company  and  its  other  servants  and  employes  have 
exercised  ordinary  care  to  do  their  duty,  and  he  does  not  assume 
the  risks  of  any  danger  that  may  be  brought  about  by  the  railway 
company,  or  its  other  servants  or  employes,  unless  he  knows  of 
such  negligence  and  the  attendant  risks,  or  in  the  ordinary  dis- 
charge of  his  duties  must  necessarily  have  acquired  the  knowledge.'^ 
The  charge  is  claimed  to  be  erroneous  because  it  does  not  distin- 
guish between  the  risks  assumed  and  those  not  assumed;  because 
it  renders  the  company  liable  for  all  the  danger  brought  about  by 
itself,  while  it  should  be  confined  to  such  dangers  as  are  brouglit 
about  by  its  want  of  ordinary  care.  We  think  the  charge  intended 
to  express  the  principle  that  the  servant  does  not  assume  the  risks 
arising  from  the  negligence  of  the  master  unless   they  are  known 
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or  should  be  known  by  him,  but  it  might  have  been  clearer,  per- 
haps, if  well  established  precedents  had  been  followed  in  giving 
the  instructions.  The  Supreme  Court  has  approved  a  charge  stating 
that  "by  the  use  of  the  expression,  'a  risk  ordinarily  incident  to  the 
employment,'-  is  meant  a  risk  of  injury  that  does  not  arise  or  grow 
out  of  an  act  of  negligence  on  the  part  of  tlie  defendant  or  its 
servants,  and  whenever  a  risk  is  created  by  an  act  of  negligence 
on  the  part  of  a  railroad  company  or  its  employes,  this  is  not  a 
risk  ordinarily  incident  to  the  emploj-ment."  Texas  &  N".  0.  Ry. 
V.  Kelly,  98  Texas,  123.  No  doubt  but  what  the  charge  of  the  court 
was  intended  to  convey  the  same  ideas. 

It  was  clearly  the  duty  of  the  engineer  to  exercise  ordinary  care 
in  preventing  the  engine  from  moving  while  appellee  was  under 
it  discharging  his  duty,  and  the  court  did  not  err  in  so  instructing 
the  jury.  An  act  of  omission  may  constitute  negligence  as  well  as 
one  of  commission.  Inactivity  may,  under  proper  circumstances, 
constitute  the  grossest  character  of  negligence.  The  duty  devolved 
upon  appellant  not  only  to  use  reasonable  care  in  furnishing  safe 
appliances,  but  to  use  ordinary  care  in  so  using  them  as  to  prevent 
injury  to  its  employes,  and  there  is  no  force  in  the  contention  that 
appellant  would  be  liable  for  a  "positive  act"  in  the  handling  of 
the  locomotive,  but  it  would  not  be  liable  "for  the  nonaction  of 
the  engineer .''  The  engineer  sent  appellee  under  the  engine,  and 
if  he  failed-  to  use  the  means  at  hand  to  prevent  the  engine  from 
moving  while  appellee  was  in  his  position  of  danger,  appellant 
would  be  liable  for  the  resultant  damages.  This  principle  is  often 
applied  in  cases  of  persons  known  to  be  on  the  track  or  in  other 
positions   of   danger. 

The  statement  in  the  charge  that  appellant  was  liable  if  it  "failed 
to  keep  the  throttle  of*  said  engine  in  a  reasonably  safe  condition 
and  state  of  repair,^'  conflicts  with  decisions  of  the  Appellate  Courts 
of  this  State.  Texas  &  Pac.  Rv.  v.  McCoy,  90  Texas,  264;  Texas 
&  N.  0.  Ry.  V.  Black  (Texas  Civ.  App.),  44  S.  W.,  673.  It  was 
the  duty  of  appellant  to  exercise  ordinary  care  "to  keep  the  throttle 
of  said  engine  in  a  reasonably  safe  condition,"  but  the  cliarge  makes 
it  an  absolute  duty  to  keep  it  in  such  condition. 

If  the  accident  occurred  by  reason  of  the  failure  of  the  engineer 
"to  place  the  reverse  lever  at  the  center  notch  of  the  quadrant," 
or  by  reason  of  his  failure  "to  open  the  cylinder  cocks  to  permit' 
the  steam  to  escape,  or  both,"  appellant  was  liable  and  the  court 
properly  so  instructed  the  jury.  It  was  not  upon  the  weight  of 
the   evidence. 

As  the  court  gave  the  requested  charge,  the  refusal  of  which  is 
complained  of  in  the  sixth  assignment  of  error,  it  would  seem 
that  there  should  be  no  cause  of  dissatisfaction  on  the  part  of  ap- 
pellant. 

Appellant  requested  the  court  to  charge  the  jury  that  under  the 
laws  of  New  Mexico  a  master  is  not  liable  for  the  negligence  of  a 
fellow  servant,  and  that  under  those  laws  an  engineer  and  fireman 
are  fellow  servants,  and  if  appellee  was  injured  by  the  negligence 
of  the  engineer,  he  could  not  recover  damages  from  appellant.     The 


352  Texas  Civil  Appeals  Eeports,  Vol.  49.       [February, 

charge  was  properly  refused.  What  the  laws  of  New  Mexico,  may 
have  been  was  not  shown  by  the  testimony,  and  "it  is  well  settled 
that  in  the  courts  of  this  State,  in  the  absence  of  pleading  and 
proof  to  the  contrary,  the  laws  of  another  State  are  presumed  to 
be  the  same  as  the  laws  of  Texas.*'  National  Bank  of  Commerce 
V.  Kenney,  98  Texas,  293.  It  is  stated  in  a  proposition  under  the 
assignment  of  error  assailing  the  action  of  the  court  in  refusing 
the  charge,  that  it  was  admitted  tliat  under  the  laws  of  New  Mexico 
the  engineer  and  appellee  were  fellow  servants,  but  the  record  does 
not  disclose  any  such  agreement.  Page  179  of  the  stenographer's 
transcript  of  the  evidence  is  referred  to  for  the  admission,  but 
the  admission,  if  any,  was  not  made  by  appellee,  but  by  appellant. 
The  only  matter  found  on  the  page  referred  to  is  as  follows: 
"Counsel  for  defendant:  It  is  considered  that  the  fellow  servant 
law  is  in  force  in  the  Territory  of  New  Mexico,  and  as  to  the  Act 
we  will  consider  that  as  having  been  introduced.''  We  do  not  think 
that  language  shows  what  the  laws  are  in  New  Mexico  on  the  ques- 
tion of  fellow  servants. 

There  is  no  merit  in  the  eighth  assignment  of  error,  and  the 
ninth  will  not  be  considered  because  the  charge,  of  which  complaint 
is  made,  is  not  pointed  out  in  the  assignment,  proposition  or  the  so- 
called  statement.  The  complaint  is  of  a  charge  wliich  was  given, 
and  yet  in  the  statement  it  is  said:  "The  court  did  not  direct 
the  jury  as  set  out  in  this  assignment." 

Tlie  court  erred  in  instructing  the  jury  on  the  question  of  com- 
parative negligence.  Tlie  doctrine  of  comparative  negligence  is  not 
recognized  by  the  courts  of  Texas,  but  has  been  expressly  repudiated 
by  tliem.  McDonald  v.  International  &  G.  N.  By.,  86  Texas,  1; 
Missouri,  K.  &  T.  Ey.  v.  Rodgers,  89  Texas,  675.  The  charge 
was  no  doubt  predicated  on  the  terms  of  the  Act  of  Congress  of 
July  11,  1906,  known  as  the  "Employers'  Liability  Act,"  which 
made  provision  for  employes,  or  their  representatives,  recovering  for 
damages  wliere  the  contributory  negligence  of  such  employes  "was 
slight  and  that  of  the  employer  was  gross  in  comparison."  That 
Act  was  declared  unconstitutional  by  the  Supreme  Court  of  the 
United  States  in  the  case  of  Howard  v.  Railway,  through  a  decision 
rendered  on  January  6,  1908.  U.  S.  Sup.  Ct.  Adv.  Sheets,  Febru- 
ary 1,  1908,  141.  While  the  Act  was  declared  unconstitutional  and 
invalid  because  it  was  an  invasion  of  the  rights  of  the  States,  yet 
it  was  declared  to  be  invalid,  not  only  as  to  the  States,  but  also 
as  to  the  Territories  and  the  District  of  Columbia.  In  the  opinion 
of  the  court,  delivered  through  Mr.  Justice  Wliite,  it  was  shown 
that  the  parts  of  the  Act  were  so  blended  and  interwoven  that  if 
one  part  was  unconstitutional  the  whole  Act  was  destroyed.  The 
court  said:  "The  principles  of  construction  invoked  are  undoubted, 
but  are  inapplicable.  Of  course,  if  it  can  be  lawfully  done,  our 
duty  is  to  coristrue  the  statute  so  as  to  render  it  constitutional. 
But  this  does  not  imply,  if  the  text  of  an  Act  is  unambiguous,  that 
it  may  be  rewritten  to  accomplish  that  purpose.  Equally  clear  is 
it,  generally  speaking,  that  where  a  statute  contains  provisions  which 
are  constitutional  and  others  which  are  not,  effect  may  be  given  to 
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the  legal  provisions  by  separating  them  from  the  illegal.  But  this 
applies  only  to  a  case  where  the  provisions  are  separable,  and  not 
dependent  one  upon  the  other,  and  does  not  support  the  contention 
that  that  which  is  indivisible  may  be  divided.  Moreover,  even  in 
a  case  where  legal '  provisions  may  be  severed  from  those  which  are 
illegal,  in  order  to  save,  the  rule  applies  only  where  it  is  plain  that 
Congress  would  have  enacted  the  legislation  with  the  unconstitutional 
provisions  eliminated.'*  Speaking  on  the  same  subject,  Mr.  Justice 
Moody  in  his  dissenting  opinion  said:  "Nor  can  the  statute  be 
saved  by  rejecting  that  part  of  it  which  is  unconstitutional,  because 
its  provisions  are  single  and  incapable  of  separation.  The  vicious 
part,  if  such  exist,  is  so  intermingled  with  that  which  is  good  that 
it  can  not  be  eliminated  without  destroying  the  whole  structure.'* 
On  that  proposition  the  whole  of  the  Justices  of  the  Supreme  Court 
of  the  United  States  agreed.  In  concluding  the  opinion  of  the 
court  Mr.  Justice  White  said:  "Concluding,  as  we  do,  that  the 
statute,  whilst  it  embraces  subjects  within  the  authority  of  Congress 
to  regulate  commerce,  also  includes  subjects  not  within  its  consti- 
tutional power,  and  that  the  two  are  so  interblended  that  they  are 
incapable  of  separation,  we  are  of  the  opinion  that  the  courts  below 
rightly  held  the  statute  to  be  repugnant  to  the  Constitution  and 
nonenforceable.**  The  two  subjects  referred  to  as  being  interblended 
means,  of  course,  the  constitutional  and  unconstitutional  parts  of 
the  statute,  and  must  refer  to  that  part  of  the  law  relating  to  the 
Territories  and  the  District  of  Columbia  and  that  part  relating 
to  the  States. 

In  the  case  of  Illinois  Cent.  By.  v.  McKendree,  203  U.  S.,  514, 
which  was  cited  in  the  Howard  case,  the  court  was  passing  upon 
the  constitutionality  of  a  quarantine  order  issued  by  the  Secretary 
of  Agriculture,  and  held  the  order  to  be  unconstitutional,  because 
it  applied  to  cattle  transported  between  points  in  the  State  of 
Tennessee,  as  well  as  to  points  in  other  States.  The  court  said: 
"It  is  true  the  Secretary  recites  that  legislation  has  been  passed  by 
the  State  of  Tennessee  to  enforce  the  qxiarantine  line,  but  he  does 
not  limit  the  order  to  interstate  commerce  coming  from  the  south 
of  the  line,  and  as  we  have  said  the  order 'in  terms  covers  it.  We 
do  not  say  that  the  State  line  might  not  be  adopted  in  a  proper 
case,  in  the  exercise  of  Federal  authority,  if  limited  in  its  effect 
to  interstate  commerce  coming  from  below  the  line,  but  that  is  not 
the  present  order,  and  we  must  deal  with  it  as  we  find  it.  Nor 
have  we  the  power  to  so  limit  the  Secretary's  order  as  to  make  it 
apply  only  to  interstate  commerce,  which  it  is  urged  is  all  that  is 
Here  involved.  For  aught  that  appears  upon  the  face  of  the  order, 
the  Secretary  intended  it  to  apply  to  all  commerce,  and  whether  he 
would  have  made  such  an  order,  if  strictly  limited  to  interstate 
commerce,  we  have  no  means  of  knowing.  The  order  is  in  terms 
single  and  indivisible.**  So  it  can  be  said  of  the  Act  under  con- 
sideration. Courts  have  no  means  of  knowing  that  Congress  would 
have  passed  the  law  in  question  and  made  it  applicable  to  the  Dis- 
trict of  Columbia  and  the  Territories  alone,  and  to  strike  out  por- 
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tions  of  a  section  of  the  Act  to  make  it  conform  to  that  hypothesis 
would  be  making,  by  judicial  construction,  a  law  which  Congress 
did  not  make.  Trade  Mark  Cases,  100  U:  S.,  82.  We  conclude 
that  the  cases  cited,  and  others,  established  the  unconstitutionality 
of  the  whole  of  the  Act  of   1906. 

The  allegations  in  the  petition,  considered  in  the  light  of  the 
record  before  us,  form  the  basis  for  a  recovery  against  appellant, 
independent  of  the  unconstitutional  Federal  statute,  and  judgment 
will  not  therefore  be  rendered  in  this  court.  The  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


P.  G.  Mapfi  et  al.  v.  Wm.  B.  Stephens,  Trustee. 

Decided  February  26,  1908. 

1. — Special  Cliarge — ^Befusal — ^Practice. 

It  is  proper  for  the  trial  court  to  refuse  a  special  charge  when  it  is,  in 
effect,  the  same  as  a  charge  already  given;  or  "when  it  is  a  mere  abstraction 
and  not  applicable  to  the  evidence;  or  when  it  is  in  part  erroneous.  In  a 
suit  to  set  aside  a  conveyance  by  an  insolvent  husband  to  his  wife,  special 
charges  considered,  and  held  subject  to  the  foregoing  objections. 

2. — ^Trial — Argrnment  of  Counsel — ^Brief. 

When  an  argument  of  counsel  on  the  trial  of  a  case  is  not  improper  per 
se,  an  assignment  of  error  complaining  of  the  same  must  be  supported  by  a 
statement  in  the  brief  showing  it  was  unwarranted  by  the  facts  or  circum- 
stances in  evidence. 

8. — Same — ^Kisconduct  of  Counsel — ^Practice. 

After  the  argument  in  a  trial  had  been  concluded  and  the  jury  were  about 
to  retire  to  the  jury  room,  counsel  for  the  plaintiff,  in  the  hearing  of  the 
jury,  asked  counsel  for  the  defendant  if  they  were  willing  for  the  jury  to 
take  with  them  the  depositions  of  one  of  the  defendants;  counsel  for  the  de- 
fendants excepted  to  the  conduct  of  counsel  for  plaintiff  in  asking  such  a 
question  in  the  hearing  of  the  jury  on  the  ground  that  it  was  calculated  and 
intended  to  prejudice  the  jury  against  the  defendants,  but  the  bill  of  exception 
did  not  show  what  reply  was  made  by  counsel  for  the  defendants  nor  what  was 
done  in  the  matter.  Held,  it  was  the  duty  of  defendants'  counsel,  if  they 
deemed  the  question  improper,  to  have  then  and  there  requested  the  court  to 
inform  the  jury  that  the  law  did  not  allow  them  to  have  the  deposition,  and  in 
the  absence  of  some  such  effort  to  correct  the  supposed  prejudicial  impression, 
no  advantage  can  be  taken  on  appeal  of  the  supposed  wrong. 

4. — Same — Same. 

Allegations  in  a  motion  for  new  trial,  even  though  supported  by  the  affi- 
davits of  some  of  the  jurors,  to  the  effect  that  they  were  influenced  by  the  ar- 
gument of  counsel  as  to  the  effect  of  their  verdict,  are  not  sufficient  to  make 
the  fact  of  the  argument  having  been  made  a  part  of  the  record  pn  appeal. 
That  fact  should  be  evidenced  and  presented  by  bill  of  exception. 

5. — ^Debtor — Conveyance  by — ^Intent — ^Effect. 

When  a  debtor  conveys  property  to  pay  a  creditor  but  conveys  more  than 
is  reasonably  sufficient  for  that  purpose,  the  setting  aside  of  the  conveyance 
will  be  solely  for  the  benefit  of  the  creditors  he  had  at  the  time  of  the  con- 
veyance, provided  the  conveyance  was  made  with  the  intention  to  pass  absolute 
title  to  the  property  as  distinguished  from  an  intention  to  shield  it  from 
creditors.  W^here  the  latter  intent  exists,  future  creditors  as  well  as  existing 
ones  may  have  the  conveyance  set  aside  as  fraudulent. 
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6. — ^Trial — Submission  of  Issues — ^Practice. 

Where,  in  a  suit  to  set  aside  a  conveyance  by  the  husband  to  the  wife 
because  fraudulent  as  to  creditors,  the  evidence  was  such  as  to  authorize  a  find- 
ing by  the  jury  either  that  the  conveyance  was  fraudulent  as  to  creditors  gen- 
erally, or  only  as  to  such  creditors  as  existed  at  the  time  the  conveyance  was 
made,  and  the  defendant  fails  to  request  that  the  case  be  so  submitted  as  to 
ascertain  which  state  of  facts  the  jury  found  to  exist,  the  court  did  not  err 
in  refusing  to  enter  a  decree  avoiding  the  conveyance  only  as  to  creditors 
existing  at  its  date,  when  the  jury  returned  a  general  verdict  for  the  plaintiff. 

Appeal  from  the  District  Court  of  Bexar  County.  Tried  below 
before  Hon.  A.  W.   Seeligson. 

Keller  &  Keller,  for  appellants. — ^If  a  husband  converts  the  corpus 
of  his  wife's  separate  estate,  either  by  using  it  for  his  own  purposes 
or  by  otherwise  investing  it  in  property  in  his  own  name,  he  thereby 
becomes  a  debtor  to  her  for  the  amount  so  appropriated,  and  may 
consequently  convey  to  her  in  payment  either  the  property  purchased 
or  other  property  of  his  own;  and  if  there  be  no  material  disparity 
between  the  liability  and  value  of  the  property  conveyed,  equity  will 
uphold  the  conveyance  and  protect  her  rights  against  the  claim  of 
other  creditors.  Massie  v.  McKee,  66  S.  W.  Rep.,  119;  Thompson 
V.  Wilson,  60  S.  W.  Eep.,  356,  356;  Cabell  v.  Menczer,  35  S.  W. 
Rep.,  207,  208;  McKamey  v.  Thorp,  61  Texas,  648;  Parker  v.  Coop, 
60  Texas,  111;  Wiley  v.  Gray,  36  Miss.,  610;  14  Eng.  &  Am.  Enc. 
of  Law,  234;  Bump  on  Fraud.  Conv.,  sees.  165,  167,  168,  169,  187; 
Speer  on  Married  Women,  sec.   38. 

When  the  husband  uses  the  separate  money  of  the  wife  in  pur- 
chasing land  and  takes  the  title  in  his  own  name,  equity  considers 
the  wife  the  real  owner.  Edwards  v.  Brown,  68  Texas,  333,  334; 
Blum  V.  Rogers,  71  Texas,  676,  677 ;  Hunt  v.  Matthews,  60  S.  W. 
Rep.,  674;  McKamy  v.  Thorp,  61  Texas,  648;  Carter  v.  Bolin,  30 
S.  W.  Rep.,  1084,  1086;  Simpkins  Equity,  143. 

Where  the  husband  invests  money,  which  is  the  separate  property 
of  the  wife,  in  the  purchase  of  other  property,  taking  the  convey- 
ance in  his  own  name,  a  "trust  immediately  arises  in  favor  of  the 
wife.  Parker  v.  Coop,  60  Texas,  116;  Ross  v.  Kornrumpf,  64  Texas, 
390,  394;  Evans  v.  Welbom,  74  Texas,  532;  Matador  L.  &  C.  Co. 
V.  Cooper,  39  Texas  Civ.  App.,  99;  Brown  Hardware  Co.  v.  Malwitz, 
10  Texas  Civ..  App.,  468;  Kinlow  v.  Kinlow,  72  Texas,  639;  Stoker 
V.  Bailey,  62  Texas,  299 ;  Yoe  v.  Montgomery,  68  Texas,  338 ;  Garner 
V.  Bank,  161  U.  S.,  420  (38  L.  C.  P.,  218);  Speer  on  Married 
Women,  sees.  38,  39. 

A  husband  in  failing  circumstances  may  make  a  valid  conveyance 
of  property  to  his  wife,  provided  he  transfers  no  more  than  is 
reasonably  suflBcient  in  value  to  discharge  the  debt,  although  it  will 
prevent  other  creditors  from  enforcing  their  claims.  Torrey  v. 
Cameron,  73  Texas,  683;  Texas  Drug  Co.  v.  Shields,  20  Texas  Civ. 
App.,  274;  Lewy  v.  Fischl,  65  Texas,  311;  Ellis  v.  Valentine,  65 
Texas,  632;  Greenlee  v.  Blum,  69  Texas,  124;  Smith  v.  Whitfield, 
67  Texas,  124;  Halff  v.  Goldfrank,  49  S.  W.  Rep.,  1097. 
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Jno.  C.  Sullivan  and  Geo.  C  Altgelt,  for  appellee. 

JAMES,  Chief  Justice. — Appellee  Stephens,  as  trustee  in  bank- 
ruptcy of  P.  G.  MaflS,  brought  this  suit  against  Josefita  M.  Maffi, 
wife  of  the  bankrupt,  and  P.  G.  MaflS,  to  set  aside  certain  convey- 
ances from  Maffi  to  his  wife,  alleged  to  have  been  executed  in  fraud 
of  creditors.     The  verdict  and  judgment  were  for  the  trustee. 

The  first  assignment  of  error  involves  the  refusal  of  a  peremptory 
charge  asked  by  defendant.  The  substance  of  appellant's  proposi- 
tions is  that  the  evidence  was  not  sufficient  to  authorize  a  finding 
for  plaintiff  upon  any  theory.  Our  conclusions  from  the  evidence, 
in  view  of  the  verdict  returned,  are  that  there  was  sufficient  evi- 
dence to  warrant  finding  that  the  conveyances  in  question  were  exe- 
cuted with  intent  to  hinder,  delay  or  defraud  Maffi's  creditors; 
and  a  finding  against  the  theory  that  Mrs.  Maffi  was  a  creditor  of 
her  husband  and  that  the  conveyances  were  made  to  satisfy  such 
indebtedness,  or  that  the  property  was  no  more  than  reasonably 
sufficient  to  satisfy  the  indebtedness;  and  also  a  finding  against 
the  theory  that  the  property  had  been  acquired  with  her  separate 
funds.  These  conclusions  dispose  of  this  assignment,  and  likewise 
of  the  second,  third  and  fourth. 

The  fifth  assignment  complains  of  the  refusal  of  the  following 
instruction:  "The  defendants  requested  the  court  to  instruct  the 
jury  as  follows :  That  a  debtor  may  prefer  one  creditor,  paying  him 
in  full,  thus  exhausting  his  whole  property,  leaving  nothing  for  his 
other  creditors.  He  may  also  partially  pay  a  portion  of  his  creditors 
in  unequal  payments,  and  wholly  neglect  his  other  creditors,  and  yet 
the  law  will  not  disturb  such  disposition  of  his  property,  if  done  in 
good  faith.  You  are  further  instructed,  as  a  matter  of  law,  that 
a  debtor  in  failing  circumstances  has  a  right  to  prefer  one  creditor 
to  another,  and  to  pay  one  creditor  with  goods  obtained  on  credit 
from    another    creditor.'* 

The  first  clause  of  the  above  was  given,  in  substance,  in  another 
instruction  asked  by  defendant,  being  special  charge  No.  2.  The 
second  clause  was  a  mere  abstraction  And  not  applicable  to  the 
evidence.  The  third  clause,  if  it  should  be  held  to  contain  any- 
thing that  was  not  embraced  in  the  charges  that  were  given,  ought 
not  to  have  the  effect  of  causing  a  reversal,  for  the  reason  that  the 
second  clause  epabodied  what  would  have  been  improper  to  give, 
and  the  rule  is  that  if  a  requested  instruction  is  erroneous  in  part, 
the  w^hole  of  it  is  properly  refused. 

The  sixth  assignment  complains  of  the  refusal  of  this  charge: 
"You  are  hereby  instructed  that  a  conveyance  of  property  made  in 
good  faith  to  pay  an  honest  debt  is  not  fraudulent,  though  the  debtor 
may  be  insolvent  and  the  creditor  is  aware,  at  the  time  of  sale, 
that  it  will  have  the  effect  of  defeating  other  creditors  in  the  col- 
lection of  their  debts.'' 

The  principle  embodied  in  the  above  was,  in  its  application  to 
the  evidence,  correctly  given  by  the.  charge.  The  court  charged  that 
if  the  conveyances  in  question  were  made  for  the  purpose  of  satisfy- 
ing an  indebtedness  of  Maffi  to  bis  wife  and  the  property  conveyed 
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was  no  more  than  was  reasonably  sufficient  to  pay  same,  to  find  for 
defendant.  The  jur^  were  thus  told  that  if  the  purpose  of  Maffi 
was  to  pay  a  debt  he  owed  his  wife,  and  the  property  he  conveyed 
to  her  was  no  more  than  was  reasonably  sufficient  for  the  purpose, 
to  find  outright  for  defendant.  The  plain  and  unmistakable  mean- 
ing of  this  was  that  said  facts  alone  required  a  verdict  for  defendant. 
It  seems  to  us,  in  view  of  this,  that  it  was  not  necessary,  in  defend- 
ant's interest,  for  the  court  to  have  added  what  is  contained  in  the 
said  requested  charge. 

The  seventh  assignment  is  overruled  as  the  charge  placed  the 
burden  of  proof  by  a  preponderance  of  the  evidence  upon  plaintiff. 

The  eightli  assignment  is  overruled.  It  is  directed  to  the  first 
paragraph  of  the  charge,  which  reads:  "If  you  believe  from  the 
evidence  that  on  or  about  the  date  of  the  conveyances  of  the  real 
estate  from  P.  G.  Maffi  to  J.  M.  Maffi,  set  out  in  plaintiffs  petition, 
that  P.  G.  Maffi  owed  debts  and  that  such  conveyances  of  said  real 
estate  were  made  by  P.  G.  Maffi  to  J.  M.  Maffi  with  intent  to 
delay,  hinder  or  defraud  his  creditors,  you  will  return  a  verdict 
for  the  plaintiff." 

The  succeeding  paragraphs  of  the  charge  told  the  jury  to  find 
for  the  plaintiff,  or  the  defendant,  in  reference  to  certain  combi- 
nations of  facts,  and  the  complaint  that  appellants  seem  to  offer 
to  the  first  paragraph  is  that  as  framed  it  was  calculated  to  mislead, 
and  the  court,  to  avoid  this,  should  have  explained  or  qualified  it 
in  some  way  in  order  that  the  jury  would  know  that  if  the  con- 
veyances were  made  to  pay  one  creditor  and  no  more  property  was 
conveyed  than  was  reasonably  necessary  to  pay  the  debt,  that  it 
would  be  valid,  although  the  intent  and  effect  thereof  would  be  to 
hinder  or  delay  other  creditors.  The  charge  submitted  the  issue 
generally  in  the  terms  of  the  statute,  and  it  was  not  erroneous, 
though  general.  If  further  elaboration  or  explanation  in  regard  to 
it  was  desired,  a  request  therefor  should  have  been  made. 

The  ninth  assignment  complains  of  counsel  for  plaintiff  stating 
to  the  jury:  "That  since  the  first  deposition  has  been  taken  the 
records  have  been  examined,  and  she  was  forced  to  testify  differ- 
ently," referring  to  Mrs.  Maffi.  This  upon  the  face  of  it  can  not 
be  declared  improper  argument,  *  and  the  brief  does  not  attempt  to 
show  us  by  any  statement  that  it  was  unwarranted  by  the  facts  or 
circumstances  in  evidence. 

The  tenth  complains  of  the  following  conduct  of  plaintiff's 
counsel,  as  follows:  "Be  it  remembered  that  upon  the  trial,  George 
G.  Altgelt,  one  of  counsel  for  plaintiff,  after  the  final  closing  speech 
had  been  concluded  and  in  the  presence  of  the  jury  before  they 
retired  to  the  jury  room,  turned  to  the  attorneys  for  the  defendants 
and  said,  'Are  you  willing  for  the  depositions  to  go  to  the  jury?' 
To  which  remark  of  counsel  the  defendants  objected,  because  said 
language  was  improper  and  was  used  for  the  purpose  of  prejudic- 
ing the  jury  against  the  defendants  and  influencing  the  jury  in  its 
verdict,  as  counsel  well  knew  that  our  laws  positively  prohibit  the 
allowing  of   depositions   to   be   taken   to  the   jury   room,    and   now 
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tender   this   bill   of   exceptions   and   asks   that  the   same   be   signed 
and  filed  as  a  part  of  the  record  in  this  cause,"  which  was  done. 

The  bill  does  not  show  what  was  done,  but  from  the  fact  that 
the  court  gave  the  bill  without  any  qualification,  it  may  be  presumed 
that  defendants'  counsel  either  did  not  respond,  or  accede  to  the 
suggestion,  and  we  will  so  regard  it.  Our  statute  provides  that 
depositions  are  not  papers  which  the  jury  may  take  with  them; 
but  it  is  clearly  a  matter  that  might  be  waived.  Our  opinion  is 
that  if  the  suggestion  of  plaintiff's  counsel  was  made  under  cir- 
cumstances that  would  have  led  the  jury  to  understand  that  by  not 
acceding  to  it,  defendants'  counsel  were  afraid  to  let  the  jury  have 
the  depositions  to  read,  it  seems  to  us  that  such  impression  would 
have  been  effectually  removed,  if  the  latter  had  requested  the  court 
to  inform  the  jury  that  they  could  not  have  the  depositions,  because 
the  statute  did  not  allow  it.  In  the  absence  of  an  effort  on  the 
trial  to  correct  the  possible  prejudicial  impression,  .defendants  can 
not  obtain  a  benefit  of  the  matter  on  appeal.  Hasper  v.  Wietkamp, 
79  N.  W.,  192. 

The  assignments  from  eleven  to « eighteen,  inclusive,  are  disposed 
of  by  our  conclusions  of  fact. 

The  nineteenth  and  twentieth  assignments  complain  of  two  things 
which  are  so  related  that  we  shall  consider  them  together.  It  appears 
from  the  motion  for  new  trial  that  Geo.  C.  Altgelt,  counsel  for 
plaintiff,  in  his  argument  stated  to  the  jury  that  a  verdict  for 
plaintiff  did  not  take  away  from  Mrs.  Maffi  the  property  deeded 
to  her  by  her  husband,  but  simply  made  said  property  liable  for 
the  debts  owed  by  said  P.  G.  MaflB  on  January  31,  1903,  when  said 
conveyances  were  made,  and  the  property  would  be  hers  subject  to 
the  payment  of  that  amount,  and  that  all  the  jury  had  to  do  was 
to  bring  in  a  verdict  as  follows:  "We,  the  jury,  find  for  the  plain- 
tiff,'' and  that  the  court  would  provide  in  the  decree  for  the  payment 
of  said  amount  due  by  P.  G.  Maffi  at  the  time  he  conveyed  the 
property  to  his  wife,  and  that  the  said  property  would  only  be 
liable  for  said  amount. 

In  the  nineteenth  assignment  it  is  alleged  that  accordingly  when 
the  jury  brought  in  the  verdict,  they  did  so  believing  Altgelt's 
statement.  But  that  the  judgment  presented  by  him  and  approved 
by  the  court  canceled  the  deeds,  and  divested  the  title  from  de- 
fendants and  vested  it  in  plaintiff,  the  trustee,  and  did  not  in  any 
manner  limit  same  to  the  creditors  which  Maffi  had  on  January  31, 
1903.  It  alleges  also  and  sets  forth  an  affidavit  of  three  of  the 
jurors  to  the  effect  that  the  jurors  when  they  brouglit  in  their  ver- 
dict did  so  believing  the  statement  of  Altgelt  tliat  the  property 
would  be  liable  only  for  the  debts  Maffi  owed  at  the  time  of  the 
deeds,  and  that  upon  tliat  basis  they  gave  the  verdict. 

The  remark  of  Altgelt,  if  made,  is  not  before  us  by  any  bill  of 
exception  or  other  proper  certificate.  The  court  overruled  the  motion 
for  new  trial,  and  we  can  not  act  upon  the  theory  that  such  remarks 
were  made.  The  allegation  in  the  motion  for  new  trial  and  the 
supporting  affidavit  of  the  jurors  are  not  sufficient  to  supply  the 
fact  as  a  part  of  the  record.    The  motion  did  not  involve  misconduct 
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of  the  jury  under  the  Act  of  Febraary  24,  1905,  Gen.  Laws  1905, 
p.  21.     Consequently,  we  overrule  the  nineteenth  assignment. 

The  twentieth  is  that  the  court  erred  in  refusing  defendants* 
motion  to  reform  and  amend  the  decree  so  as  to  make  the  property 
liable  only  for  the  debts  admitted  and  agreed  upon  by  the  parties 
as  due  and  owing  by  MaflS  at  the  date  of  the  deeds  and  in -accord- 
ance with  the  above  statement  of  Altgelt.  As  already  stated,  the 
remark  of  Altgelt  is  not  properly  before  us  for  consideration.  If 
defendants  are  entitled  to  such  decree  as  indicated  by  them,  the 
right  must  rest  upon  the  pleadings  and  evidence  in  the  cause  in 
connection  with  the  verdict  rendered.  If  the  deeds  to  Mrs.  MaflS 
were  gifts  to  her  by  her  husband  it  is  clear  that  she  would  have 
taken  the  property  subject  only  to  his  then  existing  debts.  Dosche  v. 
Nette,  81  Texas,  265.  But  there  was  no  such  theory  in  the  plead- 
ings and  evidence  in  this  case.  Mrs.  MaflS's  claim  was  that  it  was 
her  money  that  purchased  the  property;  also  that  her  husband  was 
her  debtor  and  conveyed  the  property  to  pay  the  debt,  conveying 
no  more  than  was  reasonably  suflScient  for  that  purpose.  No  gift 
was   asserted. 

It  is  probably  true  also  that  when  a  debtor  conveys  property  to 
pay  a  creditor,  but  conveys  more  than  is  reasonably  sufl&cient  for 
the  purpose,  the  setting  aside  of  the  conveyance  will  be  solely  for 
the  benefit  of  his  creditors  he  had  at  the  time  of  the  conveyance, 
provided  the  conveyance  was  made  with  the  intention  to  pass  abso- 
lute title  to  the  property  as  distinguished  from  an  intention  to 
shield  it,  or  a  part  of  it,  from  creditors.  If  there  exists  the  latter 
intent  in  such  a  transaction,  future  creditors,  as  well  as  existing 
ones,  may  have  the  conveyance  set  aside  as  fraudulent.  Sives  v. 
Stephens,  28  S.  W.  Bep.,  707.  Future  creditors  may  participate 
in  any  case  where  the  intent  and  purpose  are  to  place  property,  by 
a  voluntary  conveyance,  beyond  the  reach  of  creditors.  If  the  evi- 
dence had  clearly  established  a  gift  of  the  property  to  Mrs.  MaflB, 
we  would  be  inclined  to  hold  that  she  would  be  entitled  to  have 
the  decree  modified  as  requested.  But  there  is  no  suggestion  in 
the  evidence  of  any  intention  to  make  a  gift  to  her. 

The  verdict  is  a  general  one,  "for  the  plaintiflf.'*  As  the  case 
was  submitted,  a  verdict  was  authorized  for  plaintiff,  firstj  if  the 
conveyances  were  made  with  the  intent  to  delay,  hinder  or  defraud 
creditors;  and,  second,  if  the  consideration,  if  any,  that  passed  from 
Mrs.  MaflR  to  her  husband  for  the  property  was  not  the  reasonable 
value  thereof,  or  the  value  of  the  property  largely  exceeded  the 
amount  of  money,  if  any,  received  by  Maffi  from  the  separate  prop- 
erty df  his  wife,  and  the  jury  further  found  that  at  the  date  of 
the  conveyances  MaflB  owed  debts  and  was  not  then  possessed  of 
property  within  the  State  subject  to  execution,  suflBcient  to  pay  his 
existing  debts. 

From  the  verdict  it  is  impossible  to  say  upon  what  particular 
theory  the  jury  found  it.  The  jury,  as  it  was  possible  for  them 
to  do,  may  have  concluded  from  the  evidence,  as  given,  that  the 
property  was  not  acquired  with  Mrs.  MaflS^s  separate  funds  and 
also  that  her  husband  did  not  in  fact  owe  her ;  but  that  it  was  com- 
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munity  property  and  that  the  intent  and  purpose  of  the  conveyances 
at  the  time  they  were  made  were  to  place  it  where  it  would  be  safe 
from  Maffi^s  creditors  generally.  As  this  may  have  been  what  the 
jury  found,  such  finding  would  make  the  recovery  available  to  cred- 
itors generally,  we  think  we  would  not  be  justified  in  holding  that 
the  court  erred  in  refusing  to  qualify  the  decree. 

If  defendants  had  desired  the  findings  to  be  so  directed  as  to 
enable  the  court  to  know  upon  what  view  the  verdict  was  found, 
in  order  that  it  might  be  determined  whether  or  not  the  conveyances 
should  be  set  aside  only  in  favor  of  the  original  creditors,  it  seems 
to  us  that  defendants  ought  to  have  sought  such  a  submission,  in- 
stead of  leaving  the  case  to  be  submitted  as  it  was.  The  judgment 
is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


Texas  Mexican  Bailway  Company  V.  Beyes  S.  de  Hernandez. 

Decided  February  26,  1908. 

1. — ^Personal  Injariet— DlBoovered  Peril — ^Pleading. 

In  a  Buit  for  damages  for  personal  injuries,  a  petition  charging  discovered 
peril  considered,  and  held  not  subject  to  the  objection  that  the  allegations 
failed  to  show  that  any  duty  rested  upon  the  defendant  to  use  all  the  means 
in  its  power  to  prevent  the  injury.  The  duty  to  use  ordinary  care,  at  least, 
to  prevent  injury  follows  as  matter  of  law  after  discovery  of  periL 

8. — Same. 

In  a  suit  for  damages  for  personal  injuries  the  petition  contained  the 
following  allegations:  "That  when  the  engine  was  nearing  said  crossing  the 
said  employees  saw,  or  by  the  exercise  of  due  care  could  have  seen,  the  peril- 
ous position  of  Juan  Jewett,  who  was  then  at  or  upon  said  track  at  said  cross- 
ing and  was  not  cognizant  of  the  near  approach  of  said  engine,  and  the  said 
employees  could  have  caused  said  engine  to  stop  before  reaching  said  crossing 
and  thereby  could  have  prevented  said  injuries,  etc."  Held,  a  suf&cient  alle- 
gation of  discovered  peril  to  require  the  submission  of  the  issue  under  the 
evidence  supporting  the  same. 

3. — Bailroads — ^Publlo  Crossing — ^Lookout — Charge. 

In  a  suit  for  damages  for  personal  injuries  received  at  a  public  road  cross- 
ing over  a  railroad,  a  charge  which,  in  stating  the  abstract  principles  of  law 
deemed  applicable  to  the  facts,  instructs  the  jury,  as  matter  of  law,  that  it  is 
the  duty  of  those  operating  an  engine  along  a  street,  when  approaching  a  pub- 
lic crossing,  to  keep  a  lookout  for  the  protection  of  persons  going  along  the 
street,  the  error,  if  any,  is  harmless  when,  in  another  portion  of  the  charge, 
the  court  in  applying  the  law  to  the  evidence,  instructs  the  jury  that  whether 
or  not  a  failure  to  exercise  ordinary  care  to  keep  a  lookout  was  negligence, 
was  a  question  of  fact  for  them  to  determine. 

4. — ^Discoyered  Peril — Charge — ^Evidence. 

A  charge  which,  upon  the  issue  of  discovered  peril,  instructs  the  jury 
that  it  was  the  duty  of  defendant's  employees  "to  use  all  means  and  appli- 
ances at  hand  to  avoid  the  injury,"  without  any  qualification  as  to  the  safety 
of  the  engine  and  operatives,  is  harmless  when  itt  is  clear  from  the  evidence  that 
a  sudden  stopping  of  the  engine  would  not  have  involved  any  danger  to  it  or 
the  operatives. 
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5. — ^Pleading — Oyermling  Exception — Harmless  Error. 

Error  in  overruling  an  exception  to  so  much  of  a  petition  as  sought  to 
recover  punitory  damages,  is  harmless  when  the  court  does  not  submit  the  issue 
of  punitory  damages  and  the  jury  found  only  actual  damages. 

Appeal  from  the  District  Court  of  Webb  County.  Tried  below 
before  Hon.  J.  F.  Mullally. 

J.   A.   Vails  and  Denman,  Franklin  &  McOown,   for   appellant. 
A.  C.  Hamilton  and  Atlee  &  Atlee,  for  appellee. 

NEILL,  Associate  Justice. — The  appellee  Hernandez,  as  next 
friend  of  Juan  Jewett,  a  minor,  sued  the  National  Railroad  Com- 
pany of  Mexico  and  the  Texas  Mexican  Railway  Company  to  recover 
damages  for  personal  injuries  alleged  to  have  been  inflicted  upon 
Jewett  by  the  negligence  of  the  defendants. 

The  Texas  Mexican  Railway  Company  answered  by  excepting  to 
plaintiff's  petition,  and  by  a  general  denial,  and  specially  pleaded 
that  its  servants  operating  the  engine  did  not  discover  Jewett  on  the 
track  until  the  engine  was  so  close  to  him  that  they  could  not,  by 
the  use  of  the  means  at  hand,  stop  the  engine  in  time  to  keep  from 
injuring  him.  It  is  unnecessary  to  state  the  pleadings  of  tlie  other 
defendant. 

The  case  was  tried  before  a  jury  and  resulted  in  a  judgment  in 
favor  of  the  National  Railroad  Company  of  Mexico  and  in  favor 
of  the  plaintiff  against  the  Texas  Mexican  Railway  Company  for 
$4,000.    From  this  judgment  the  appeal  is  prosecuted. 

Conclusions  of  Fact. — The  undisputed  evidence  shows  that  on 
December  27,  1905,  Juan  Jewett,  a  child  six  or  seven  years  old, 
was  run  down  by  a  switch  engine,  operated  by  the  servants  of  appel- 
lant, at  a  street  crossing  in  the  city  of  Laredo,  Texas,  and  his 
right  arm  was  crushed  and  severed  from  his  body,  between  the 
elbow  and  shoulder,  by  the  vrheels  of  the  engine. 

The  evidence  is  reasonably  suflBcient  to  show  that  defendant's 
employes  operating  the  engine  were  negligent  in  failing  to  keep 
a  lookout  for  persons  on  its  track  at  the  crossing;  or  that  they  dis- 
covered Jewett's  position  of  peril  in  time,  by  the  exercise  of  ordinary 
care  to  use  the  means  at  hand,  to  prevent  injuring  him,  and  that 
they  negligently  failed  to  use,  or  to  make  any  effort  to  use,  such 
means  to  that  end;  that  one  or  the  other  of  these  acts  of  negligence 
was  the  proximate  cause  of  Jewett's  injuries;  and  that  he  was  dam- 
aged by  reason  of  such  negligence  in  the  amount  found  by  the  jury. 

Conclusions  of  Law. — 1.  The  first  assignment  of  error,  which  is 
stated  as  a  proposition,  is  as  follows: 

"The  trial  court  erred  in  overruling  defendant's  special  exception 
No.  1,  for. the  reasons  that  the  allegations  in  plaintiff's  petition  are 
not  sufficient  to  show  that  any  duty  rested  upon  the  defendant's 
employes  to  use  all  the  means  in  their  power  to  prevent  injuring 
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Juan  Jewett  after  they  discovered  his  peril  upon  the  track  in  front 
of  the  moving  car ; ,  and  not  sufficient  to  ground  a  cause  of  action 
for  negligence  for  failing  to  discharge  such  duty,  and  this  theory 
of  his  recovery  should  have  been  excluded  by  the  court  sustaining 
said  demurrer/' 

The  petition,  after  alleging  that  Jewett  was  run  down  and  in- 
jured at  the  street  crossing  by  the  engine,  and  the  negligent  failure 
of  defendant's  servants  operating  the  engine  to  keep  a  lookout  for 
persons  on  the  street,  then  alleges:  "That  when  the  engine  was 
nearing  said  crossing  the  said  employes  saw,  or  by  the  exercise  of 
due  care  could  have  seen,  the  perilous  position  of  said  Juan  Jewett, 
who  was  then  at  or  upon  said  track  at  said  crossing  and  was  not 
cognizant  of  the  near  approach  of  said  engine,  and  the  said  employes 
could  have  caused  said  engine  to  stop  before  reaching  said  crossing, 
and  thereby  could  have  prevented  said  injuries,"  etc.  The  exception 
to  this  part  of  the  petition  is  as  follows: 

"Defendant  specially  excepts  to  all  that  portion  of  plaintiff's  peti- 
tion beginning  with  the  first  paragraph  on  page  No.  2,  and  going 
down  to  the  beginning  of  the  first  paragraph  on  page  No.  3,  ending 
with  the  name  of  'Juan  Jewett,'  because  the  same  taken  together 
fails  to  charge  the  violation  of  any  duty  or  obligation  on  the  part 
of  the  employes  in  said  train  towards  the  said  Juan  Jewett,  and 
because  the  same  does  not  charge  that  the  said  Juan  Jewett  was 
discovered,  or  that  said  crew  failed  to  use  all  reasonable  diligence 
and  care  to  prevent  any  injury  to  the  said  Juan  Jewett  after  he 
was  discovered,  and  because  the  same  does  not  charge,  except  in- 
ferentially,  which  is  a  conclusion  of  the  pleader  without  setting 
up  any  facts  in  discovered  peril  or  any  failure  to  use  care  after 
discovering  the  peril  of  the  said  Juan  Jewett  by  the  said  crew, 
and  of  this  defendant  prays  judgment  of  the  court." 

It  is  not  clear  that  the  assignment  predicates  the  grounds  of  the 
exception.  It  seems  to  concede  that  the  petition  sufficiently  avers 
that  appellant's  servants  operating  the  engine  discovered  Jewett's 
peril  upon  the  track  in  front  of  the  moving  car,  but  contends  that 
the  allegations  in  the  petition  are  not  sufficient  to  show  that  any 
duty  rested  upon  them  to  use  all  the  means  in  their  power  to 
prevent  injuring  him.  It  is  specifically  alleged  in  the  petition  that 
the  employes  could  have  caused  the  engine  to  stop  before  reaching 
the  crossing  and  thereby  have  prevented  the  injuries.  If,  then,  it 
is  true  that  the  servants  operating  the  engine  discovered  Jewett's 
peril  and  after  such  discovery  could  have  stopped  the  engine  before 
reaching  the  crossing  where  he  was,  it  followed  as  a  matter  of  law 
that  it  was  their  duty  to  at  least  exercise  ordinary  care  to  use  all 
the  means  at  hand  to  stop  the  engine  before  it  reached  the  point 
where  he  was  run  over.  This  disposes  of  the  only  point  raised  by 
the   assignment   of  error,   and   requires   that   it   be   overruled. 

2.  What  is  called  the  second  assignment  of  error  in  appellant's 
brief  comprehends  both  the  eighth  and  eleventh  assignments  of 
error  as  found  in  the  record.  They  regard  separate  and  distinct 
rulings,  and  can  hardly  be  treated  and  considered,  under  the  niles 
of  this  court  for  preparing  briefs,  as  one  assignment  of  error.    Four 
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propositions  are  asserted  as  common  to  them  as  though  they  were 
one  assignment,  none  of  them,  however,  is  common  to  or  can  be 
evolved  from  both.  We  much  doubt  whether,  under  the  rules  of 
this  court,  they  should  be  considered;  but  as  it  is  easily  discovered 
to  which  of  the  two  assignments  they  are  sevefally  applicable  we 
will  pass  upon  them  all. 

Calling  it  the  "Second  Assignment  of  Error,'*  as  is  done  in  ap- 
pellant's brief,  the  assignment  is  as  follows:  "The  court  erred  in 
the  fifth  paragraph  of  its  charge,  in  giving  the  following  charge: 
'8.  It  is  also  their  duty  (employes  operating  an  engine)  to  keep 
a  lookout  for  the  protection  of  persons  going  along  such  public 
streets,  and  if  they  see  that  any  person  is  in  imminent  danger  of 
being  injured,  it  is  then  their  duty  to  use  all  means  and  appliances 
at  hand  to  avoid  the  injury/'* 

"The  court  erred  in  the  sixth  paragraph  of  his  charge,  in  using 
this  language  :"^  '11.  Or  if  you  believe  from  the  evidence  that  those 
in  charge  of  the  engine  saw  the  perilous  situation  of  Juan  Jewett 
in  time  to  avoid  injuring  him  by  the  use  of  means  and  appliances 
at  hand,  and  that  they  failed  to  use  the  same,  and  that  his  injury 
resulted  from  such  failure,  then  you  will  find  your  verdict  for  the 
plaintiff  without  considering  any  question  of  contributory  negligence 
on  his  part."' 

The  first  proposition  asserted  is:  "The  duty  of  the  employes  to 
use  every  means  at  their  command  to  stop  the  train  did  not  arise 
unless  Jewett's  peril  was  actually  known  to  them,  and  this  fact, 
not  having  been  alleged  or  proved  by  plaintiff,  the  court  should  not 
have  submitted  this  issue  to  the  jury  as  a  basis  of  recovery." 

It  will  be  seen  that  this  proposition  is  applicable  only  to  the 
latter  part  of  the  assignment.  It  is  true,  as  is  asserted  by  it,  that 
the  duty  of  the  employes  to  use  every  means  in  their  power  to  stop 
the  engine  did  not  arise  until  Jewett's  peril  was  actually  known  or 
discovered  by  them  (San  Antonio  Trac.  Co.  v.  Kelleher,  48  Texas  Civ. 
App.,  421) ;  but  we  can  not  accede  to  the  further  statement  that 
such  fact  was  not  alleged  nor  proved  by  plaintiff;  for  the  allegations 
in  the  petition  of  their  discovery  of  Jewett's  position  of  peril  are, 
we  think,  clear;  and  the  evidence  that  the  engine  could,  by  the 
use  of  the  means  at  hand,  have  been  stopped  before  running  him 
down  was  such  as  to  authorize  the  court  to  submit  such  question 
to   the   jury. 

The  second  proposition  is:  "Charge  No.  8  above  assumed  as  a 
fact  that  an  actual  lookout  is  necessary  to  the  exercise  of  ordinary 
care  by  employes  in  the  operation  of  trains.  This  may,  or  may  not, 
be  true,  and  is  a  fact  to  be  determined  by  the  jury  under  all  the 
circumstances  surrounding  a  given  transaction;  the  charge  invades 
the  province  of  the  jury  and  is  on  the  weight  of  evidence."  This 
relates  to  the  first  part  of  the  assignment  and  has  no  connection 
with  the  second.  There  is  no  statement  under  it,  as  is  required 
by  the  rules  of  this  court.  If  it  should  be  considered  it  must  be 
in  connection  with  this  statement: 

In  the  fifth  paragraph  of  the  court's  charge,  in  which  the  court 
merely  undertook  to  state  abstract  principles  of  law  deemed   appli- 
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cable  to  the  case  without  there  making  an  application  of  them,  it 
is  said:  "It  is  also  their  (meaning  employes  operating  an  engine 
in  a  city  along  a  'public  street)  duty  to  keep  a  lookout  for  the  pro- 
tection of  persons  going  along  such  public  streets,  and  if  they  see 
that  any  person  is 'in  imminent  danger  of  being  injured  it  is  their 
duty  to  use  all  means  and  appliances  at  hand  to  avoid  the  injury." 
If  it  should  be  conceded  that  it  was  not,  as  a  matter  of  law,  the 
duty  of  those  operating  an  engine  along  a  street,  when  approaching 
a  public  crossing,  to  keep  a  lookout  for  the  protection  of  persons 
going  along  the  streets,  the  error  is  a  mere  abstraction,  for  in  the 
seventh  paragraph  of  the  charge,  which  applies  the  principles  of  law 
to  the  case,  the  jury  is  told,  "that  if  those  in  charge  of  the  engine 
failed  to  exercise  ordinary  care  to  keep  a  lookout  in  the  direction 
the  engine  was  moving  to  prevent  injury  to  persons  going  along 
said  street  and  that  the  same  was  negligence  on  their  part,  and 
such  negligence,  if  any,  was  the  proximate  cause  of  .  .  .  the 
injury  to  Juan  Jewett,  and  he  was  not  guilty  of  negligence  on  his 
own  part  contributing  to  such  injury  ...  to  find  for  the  plain- 
tiff against  the  defendant,  Texas  Mexican  By.  Co.*'  This  is  cer- 
tainly a  correct  enunciation  of  the  law  as  to  this  phase  of  the  case 
(Texas  &  Pac.  Ey.  v.  Watkins,  88  Texas,  20;  Missouri,  K.  &  T. 
Ry.  V.  Saunders,  103  S.  W.  Rep.,  457),  and  we  do  not  think  the 
jury  could  have  been  misled  by  that  part  of  the  charge  complained 
of  in  the  assignment   of  error. 

The  third  proposition  is:  "The  charge  is  error,  too,  because  it 
makes  tlie  duty  of  the  employes  *to  use  all  means  and  appliances 
at  hand  to  avoid  the  injury'  absolute,  while  the  duty  is  to  use  such 
ordinary  care  as  a  reasonably  prudent  person  would  use  with  tlie 
means  and  appliances  at  hand  consistently  with  safety  to  the  train 
to  avoid  inflicting  injury  to  the  exposed  person.''  This  has  relation 
to  the  second  part  of  the  assignment.  It  is  clear  from  the  evidence 
that  the  use  of  all  the  means  at  hand  by  appellant's  servants  to 
stop  the  engine  when  they  discovered  Jewett's  position  of  peril 
would  have  been  perfectly  consistent  with  the  safety  of  the  engine 
and  of  those  operating  it.  It  was  moving  very  slowly,  so  slow  that 
it  could  have  been  stopped  in  a  few  feet  without  injuring  anything, 
and  that  the  switchman  on  the  footboard  of  the  tender  when  he  saw 
the  boy  could  have  safely  jumped  oflE  and  run  ahead  and  removed 
the  little  fellow  from  the  track  without  the  engine  being  stopped 
at  all. 

The  fourth  proposition  complains  of  "charge  No.  11,"  which  we 
presume  has  reference  to  the  eleventh  paragraph  of  the  court's  charge, 
for  all  through  the  brief  the  several  paragraphs  of  the  court's  charge 
are  designated  as  a  charge  by  a  number  corresponding  to  the 
number  of  such  paragraph.  If  we  are  correct  in  this  assumption, 
the  assignment  of  error  does  not  involve  an  objection  to  such  para- 
graph of  the  charge  and  the  proposition  should  not  be  considered. 
If,  however,  we  should  be  mistaken  in  our  assumption  that  the 
proposition  relates  to  the  eleventh  paragraph,  and  it  should  be 
taken  to  refer  to  eitlier  of  the  paragraphs  mentioned  in  the  assign- 
ment, we  are  unable  to  detect  the  error  indicated  by  the  assignment 
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3.  Since  the  court  did  not  submit  any  issue  of  punitory  damages 
to  the  jury  and  only  actual  damages  were  found,  the  defendant  was 
not  prejudiced  by  the  failure  of  the  cpurt  to  sustain  its  fifth  special 
exception  to  plaintiflE^s  petition.  There  is  no  error  in  the  judgment 
and  it  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


W.  D.  Hill  v.  N".  I.  Harris  et  al. 

Decided  February  27,  1908. 

1. — General  Denial — ^Effect — ^Pleading. 

Where  a  defendant  files  a  general  denial  and  also  a  special  answer,  it 
is  error  for  the  trial  court,  upon  sustaining  exception  to  the  special  answer,  to 
render  judgment  for  the  plaintiff.  By  reason  of  the  general  denial  the  plaintiff 
is. required  to  prove  the  material  allegations  of  his  petition. 

2. — Tax  Sale — Joint  Owner — Redemption. 

Where  land  belonging  to  several  tenants  in  common  has  been  sold  for  taxes, 
one  of  the  tenants  in  common  has  no  right  to  redeem  the  entire  tract  from  the 
purchaser  at  tax  sale  unless  authorized  by  the  other  joint  owners  to  do  so. 

Error  from  the  District  Court  of  Panola  County.  Tried  below 
before  Hon.  Richard  B.  Levy. 

H,  N.  Nelson,  for  plaintiff  in  error. 

No  brief  for  defendants  in  error. 

WILLSON",  Chief  Justice. — Defendant  in  error,  N.  I.  Harris, 
joined  by  her  husband,  F.  D.  Harris,  sought  by  her  suit  to  have 
cancelled  and  annulled  as  a  cloud  on  her  title  to  160  acres  of  land 
in  Panola  County,  a  deed  made  by  the  sheriff  of  said  county  con- 
veying said  land  to  the  plaintiff  in  error.  In  her  original  petition 
she  alleged  that  she  was  the  owner  of  the  land;  that  the  same  was 
levied  upon  and  sold  June  2,  1903,  by  virtue  of  an  execution  issued 
out  of  the  District  Court  of  Panola  County  on  a  judgment  rendered 
against  the  unknown  owners  of  the  land  at  the  suit  of  the  State 
for  the  taxes  due  thereon  for  the  years  1886  to  1901,  and  that  at 
the  sale  plaintiff  in  error  was  the  purchaser;  that  before  the  expira- 
tion of  two  years  from  the  date  of  the  sale  she  tendered  to  plaintiff 
in  error  double  the  amount  paid  by  him  for  the  land,  which  he 
refused  to  receive;  and  that  by  virtue  of  said  sheriff's  deed  plaintiff 
in  error  was  asserting  a  right  to  the  land. 

Plaintiff  in  error  answered  by  a  general  denial;  and  specially, 
that  Mrs.  Harris  was  the  owner  of  only  a  one-eighth  interest  in  the 
land,  and  that  the  owners  of  the  other  interests  had  never  offered 
to  redeem  same.  The  answer  admitted  the  right  of  Mrs.  Harris 
to  recover  her  interest,  but  denied  that  she  had  a  right  to  recover 
the  other  interests.  The  answer  was  excepted  to  on  tlie  ground 
that  it  showed  ^^that  one  joint  tenant  made  the  tender  of  the  amount 
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required  to  redeem  the  land  for  all  of  the  cotenants,  and  that  snch 
tender  ended  the  title  of  the  defendant/^  The  exception  was  sus- 
tained. It  seems  defendants  in  error  then  filed  a  "trial  amendment/' 
in  which  they  alleged  that  the  tender  made  by  Mrs.  Harris  was 
"for  and  on  behalf  of  all  the  joint  owners  of  said  land"  and  by 
their  authority.  In  reply  plaintiff  in  error  filed  his  "first  supple- 
mental answer/'  in  which  he  denied  the  truth  of  the  allegations 
in  the  trial  amendment,  and  alleged  that  the  tender  to  him  was 
made  by  one  Marion  Bobertson,  acting  for  defendants  in  error  under 
a  power  of  attorney  from  them,  and  that  at  the  time  the  tender 
was  made  Bobertson  declared  that  he  represented  defendants  in 
error  alone,  and  in  making  the  tender  was  acting  for  them  alone. 

With  the  pleadings  as  stated,  after  sustaining  the  demurrer  to 
the  original  answer  of  the  plaintiff  in  error,  "the  defendant  declin- 
ing to  amend/'  the  judgment  recites,  "upon  the  admission  in  the 
answers  and  pleadings  of  the  defendant/'  the  court  proceeded  to 
render  a  judgment  cancelling  and  annulling  the  sheriff's  deed,  ad- 
judging the  costs  of  the  suit  against  plaintiff  in  error,  and  directing 
the  clerk  to  pay  over  to  him  the  money  tendered  to  redeem  the  land 
and  paid  into  the  registry  of  the  court. 

The  assignments  of  error  complain  of  the  action  of  the  court,  on 
the  refusal  of  plaintiff  in  error  to  amend  his  pleadings,  in  rendering 
judgment  "upon  the  admission  in  the  answers  and  pleadings  of  the 
defendant"  merely.  We  think  the  assignments  must  be  sustained. 
Mrs.  Harris  had  the  right,  on  paying  to  the  purchaser  double  the 
amount  of  the  proportionate  part  of  the  taxes  representing  her  in- 
terest in  the  land,  to  redeem  that  interest.  (Sayles'  Stat,  art. 
5232m.)  Unless  authorized  by  the  other  joint  owners  to  do  so,  she 
liad  no  riglit  as  against  the  purchaser  to  redeem  their  interests.  The 
effect  of  the  general  denial  in  the  answer  of  the  plaintiff  in  error 
was  to  require  Mrs.  Harris  to  prove  the  material  allegations  in  her 
petition.  Clearly  it  was  error,  by  sustaining  the  demurrer  to  the 
entire  answer  including  the  general  denial,  to  relieve  her  of  the 
burden  of  making  such  proof,  unless  other  portions  of  the  answer 
admitted  the  truth  of  such  material  allegations.  One  of  those 
allegations  was  that  the  tender  was  made  "for  and  on  behalf  of 
all  the  joint  owners  of  the  land."  Not  only  was  the  truth  of  tliis 
allegation  not  admitted  in  the  answer,  but,  on  the  contrary,  its  truth 
was  expressly  denied. 

The  judgment  is  reversed  and  the  cause  is  remanded  for  a  new 
trial. 

Reversed  and  remanded. 


W.  F.  B.  Wicker  v.  J.  0.  Jenkins. 

Decided  February  27,  1908. 

•1. — Judgment  Lien — ^Abstract    of  Judgrment — ^Beoord. 

The  certificate  of  the  clerk  attesting  the  correctness  of  the  abstract  of  a 
judgmenti  need  not  be  recorded  in  the  judgment  lien  record. 
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2. — Same-^-Jndgment  Lien  Record — ^Blank  Spaces. 

Where  the  record  of  an  abstract  of  a  judgment  correctly  shows  the  amount 
for  which  the  judgment  was  rendered,  the  rate  of  interest  and  the  amount  of 
costs,  the  judgment  lien  is  valid  although  the  spaces  in  the  record  book  where 
the  amount  of  credits  and  the  sum  still  due  were  to  be  placed,  were  left  blank. 

8. — Same — ^Error  in  Name  of  Plaintiff. 

Where,  in  recording  the  name  of  the  plaintiff  in  the  record  of  abstracts  of 
judgments,  the  name  of  the  plaintiff  was  given  as  W.  B.  F.  W.  instead  of  \V. 
F.  fi.  W..,  the  record  did  not  create  a  lien  on  the  land  of  the  defendant. 

4. — Same — Costs — ^Interest. 

An  error  of  $^.00  in  the  amount  of  costs,  and  a  failure  to  include  in  an 
abstract  of  a  judgment  the  interest  which  had  accrued  between  the  rendition 
of  the  judgment  and  the  record  of  the  abstract,  would  not  vitiate  the  judg- 
ment lien. 

Appeal  from  the  District  Court  of  Hutchinson  County.  Tried 
below  before  Hon.  H.  G.  Hendricks. 

Coffee  &  Kelly  and  Willis  &  Willis,  for  appellant. 

W.  T,  Allen  and  Hoover  &  Taylor,  for  appellee. 

HODGES,  Associate  Justice. — Appellant  W.  F.  B.  Wicker  some 
time  prior  to  the  filing  of  this  suit,  had  recovered  two  judgments 
against  one  Joe  Phillips  which  were  unsatisfied  and  subsisting  at 
the  time  of  this  suit.  One  of  them  was  for  the  sum  of  $364.27, 
rendered  in  the  District  Court  of  Wheeler  County  on  the  8th  day 
of  September,  1903,  in  cause  No.  241;  the  other  for  the  sum  of 
$163.47,  rendered  in  cause  Xo.  214  in  the  District  Court  of  Hemphill 
County  on  the  8th  day  of  January,  1904.  Upon  both  of  these  judg- 
ments executions  had  been  issued  as  required  by  law,  and  no  pay- 
ments had  been  made  thereon  nor  any  credits  entereS,  but  the 
whole  amount  of  each  was  unpaid  at  the  time  this  suit  was  entered 
against  the  appellee.  On  the  21st  day  of  September,  1903,  the 
appellant  caused  an  abstract  of  the  judgment  in  cause  No.  241,  in 
Wheeler  County,  to  be  made  and  recorded  in  the  oflfice  of  the  county 
clerk  of  Hutchinson  County  on  the  29th  day  of  September,  1903. 
The  proper  date  and  number  of  the  judgment  were  given  and  the 
amount  of  the  same  stated  as  $364.27,  costs  $11.90,  rate  of  interest 
at  ten  percent,  the  amount  of  credits  "none,**  and  the  whole  amount 
still  due  at  $376.17.  There  was  no  memorandum  on  the  judgment 
record  of  the  certificate  of  the  clerk  of  the  District  Court  of  Wheeler 
County  as  to  the  abstract;  neither  was  the  interest  which  accrued 
after  the  rendition  of  the  judgment  and  before  the  abstract  was 
made,  included  in  the  amount  still  due,  and  as  such  incorporated 
into  and  made  a  part  of  the  record  of  the  whole  sum  still  due. 
The  appellant  also  had  an  abstract  of  the  judgment  in  cause  No. 
214,  in  Hexnphill  County,  made  and  recorded  in  the  office  of  the 
county  clerk  of  Hutchinson  County  about  the  same  time.  But  in 
this  abstract  the  name  of  the  plaintiff  in  the  suit  was  stated  as 
W.  B.  F.  Wicker,  instead  of  W.  P.  B.  Wicker,  as  it  should  have 
been.     The  correct  amount  and  rate  of  interest  were  given. 
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At  the  time  the  abstracts  mentioned  were  made  and  recorded  in 
Hutchinson  County  the  defendant  in  those  suits,  Joe  Phillips,  owned 
certain  tracts  of  land  in  that  county  which  were  thereafter  sold 
by  him  to  the  appellee  in  this  suit.  The  land  was  subject  in  his 
hands  to  the  judgment  liens  created  by  the  abstracts  which  had 
been  recorded  by  the  appellant,  unless  the  defects  urged  and  sus- 
tained by  the  court  below  were  such  as  to  render  them  invalid  as 
such  liens. 

In  May,  1906,  the  appellant  instituted  this  suit  in  the  District 
Court  of  Hutchinson  County  against  the  appellee,  seeking  to  fore- 
close those  judgment  liens  against  the  lands  which  had  been  pur- 
chased from  Joe  Phillips  by  the  appellee.  The  cause  was  submitted 
to  the  court  without  a  jury.  The  court  excluded  both  abstracts  when 
offered  in  evidence,  and  rendered  judgment  for  appellee;  from 
which  judgment  appellant  has  appealed. 

The  first  assignment  of  error  complains  of  the  action  of  the  court 
in  excluding  the  abstract  in  cause  No.  214.  The  specific  objections 
urged  to  the  admission  of  this  abstract  in  evidence  were:  The 
transposition  of  the  two  middle  initials  of  the  plaintiff  in  the 
original  suit,  the  failure  of  the  record  to  state  the  amount  due 
upon  the  judgment  and  the  amount  of  credits,  and  because  the  cer- 
tificate of  the  district  clerk  of  Hemphill  County  authenticating  the 
abstract  was  not  also  made  a  part  of  the  record. 

It  has  been  held  by  the  Supreme  Court  that  the  certificate  of 
the  clerk  attesting  the  correctness  of  the  abstract  need  not  be 
recorded.      (Spence  v.  Brown,  86   Texas,  430.) 

The  bill  of  exceptions  shows  tliat  the  amount  for  which  the  judg- 
ment was  rendered,  together  with  the  rate  of  interest  and  amount 
of  costs.  Were  correctly  given,  but  that  the  spaces  in  the  record  book 
where  the  amount  of  credits  and  the  sum  still  due  were  to  be  placed, 
were  left  blank.  We  do  not  think  this  materially  varied  from  the 
statutory  requirements.  When  the  judgment  abstract  showed  the 
sum  for  which  judgment  had  been  rendered  and  the  rate  of  interest 
it  bore,  it  complied  with  the  statute  in  requiring  the  statement  of 
*^the  amount  for  which  the  same  was  rendered  and  the  amount  still 
due  upon  the  same.^*  (First  N"at.  Bank  of  Decatur  v.  Cloud,  21 
S.  W.,  770;  P.  J.  Willis  &  Bro.  v.  Sommerville,  3  Texas  Civ.  App., 
509.) 

But  the  remaining  objection  which  was  urged  to  the  admission 
of  this  abstract  is  not  so  easily  disposed  of.  The  statute  requires 
the  abstract  to  state  the  names  of  the  plaintiflE  and  of  the  defendant 
in  such  judgment.  If  in  giving  the  name  of  the  plaintiff  as  W.  B. 
P.  Wicker,  instead  of  W.  F.  B.  Wicker,  there  was  a  substantial 
compliance  with  the  statute,  then  the  court  erred  in  excluding  this 
evidence.  There  is  a  familiar  rule  of  the  common  law  which  disre- 
gards the  middle  initial,  or  middle  name,  of  a  party  to  an  instru- 
ment, and  looks  alone  to  the  first  initial,  or  the  first  christian  name, 
for  identification.  This  grew  out  of  the  former  custom  of.  having 
only  one  christian  name.  Since  the  use  of  more  than  one  christian 
name  has  become  almost  a  universal  custom  among  the  English* 
speaking  race  the  rule  has  lost  much  of  the  reason  upon  which  it 
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was  originally  based.  This,  however,  is  a  special  statutory  pro- 
ceeding, and  must  be  substantially  complied  with  in  all  its  details. 
This  substantial  requirement  is  little  less  than  a  literal  compliance. 
One  of  the  purposes  for  which  the  record  of  an  abstract  is  provided 
is,  that  parties  seeking  the  information  there  required  to  be  given 
should  have  a  speedy  and  accurate  method  of  obtaining  it.  While 
notice  seems  to  be  one  of  the  purposes  aimed  at  in  the  statutory 
provisions,  it  is  not  the  only  one,  but  the  existence  of  the  lien  itself 
is  made  to  depend  upon  complying  with  the  terms  of  the  statute. 
The  record  is  intended  to  be  made  sufficiently  complete  within  itself 
as  to  accurately  supply  all  of  the  information  concerning  the  facts 
therein  required  to  be  placed  of  record,  without  imposing  upon  the 
inquirer  the  necessity  of  going  elsewhere  to  supplement,  or  to 
verify,  what  is  there  incompletely  shown.  The  question  then  arises: 
Would  one,  in  searching  the  record  of  this  abstract,  know  that  W. 
B.  F.  Wicker  was  the  same  person  as  W.  F.  B.  Wicker?  These 
three  initial  letters  when  transposed  in  this  manner  might  mean 
entirely  different  persons,  and  might  stand  for  wholly  different 
christian  names.  It  is  true,  that  two  persons  sometimes  have 
identically  the  same  initials  and  surnames.  But  when  the  true 
name  of  the  plaintiff  is  given*the  statute  is  literally  complied  with, 
and  the  diversity  of  identity  is  no  fault  of  the  creditor  seeking  to 
fix  his  lien.  We  have  not  been  referred  to  any  cases  in  this  State 
where  this  question  has  been  before  the  courts  in  this  particular 
form,  nor  have  we  been  able  to  find  any.  The  following  authorities 
from  other  jurisdictions  appear  to  justify  the  conclusions  we  have 
reached:  Grouse  v.  Murphy,  140  Penn.,  335,  23  Am.  St.  Rep., 
232 ;  Davis  v.  Steeps,  87  Wis.,  472,  41  Am.  St.  Eep.,  51 ;  Johnson 
V.  Hess  (Ind.),  9  L.  E.  A.,  471;  23  Cyc.  Law  and  Procedure,  1358. 
We  think  the  creditor  should  have  seen  to  it  that  the  correct  name 
of  the  plaintiff  in  the  suit  was  given  in  the  abstract.  Failing  to 
do  so,  the  record  did  not  create  a  lien  on  the  land  in  controversy, 
and  there  was  no  error  in  excluding  the  evidence. 

When  offered  in  evidence  the  court  also  rejected  the  abstract  in 
cause  No.  241.  The  objections  urged  to  this  abstract  were,  that 
there  was  an  error  of  $2  in  the  costs  stated,  and  that  the  interest 
which  had  accrued  between  the  date  of  the  rendition  of  the  judg- 
ment and  the  time  of  its  record  was  not  incorporated  and  made  a 
part  of  the  memorandum  of  the  whole  amount  due  upon  the-  judg- 
ment, and  the  certificate  to  the  abstract  was  not  also  made  a  part 
of  the  record.  The  statute  does  not  expressly  require  that  the 
abstract  show  the  amount  of  costs.  The  language  is:  "The  amount 
for  which  the  same  (meaning  judgment)  was  rendered  and  the 
amount  still  due  upon  the  same.''  This,  we  think,  refers  to  the 
principal  sum  adjudged  against  the  defendant,  independent  of  the 
court  costs.  (Houston  &  T.  C.  E.  E.  v.  Eed  Cross  Stock  Farm, 
91  Texas,  628;  Edwards  v.  Morton,  92  Texas,  152.)  At  the  time 
the  judgment  was  actually  rendered  by  the  court  and  entered  of 
record,  all  of  the  court  costs  that  might  be  carried  with  it  were 
not  ascertainable.  Each  execution  that  was  issued  thereafter  entailed 
Vol.  XLIX.  Civil— 24. 
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more  cost,  and  incidentally  became  a  part  of  the  judgment.  The 
statement  of  the  amount  of  costs  not  being  required,  even  if  there 
was  an  error  in  the  amount  stated,  that  did  not  affect  the  record  of 
the  abstract  or  defeat  the  lien.  Nor  do  we  think  it  was  necessary 
that  the  clerk  should  have  calculated  and  included  the  accrued  in- 
terest up  to  the  time  of  the  record.  If  the  correct  sum  for  which 
the  judgment  had  been  rendered  and  the  rate  of  interest  were  given, 
we  think  that  was  a  sufficient  compliance  with  the  statute. 

For  the  refusal  of  the  trial  court  to  permit  the  introduction  of 
this  last  abstract  the  judgment  will  be  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Texas  Central  Eailway  Company  v.  M.  Pruitt. 

Decided  February  27,  1908. 

1. — ^Eailroads — ^Fenoing  Blght-of-Way — Statute  Constmed. 

It  is  the  duty  of  railroad  companies  in  fencing  thejr  roads  to  construct 
and  maintain  such  fences,  including  gates,  as  will  effectually  prevent  the  entry 
upon  their  roads  of  ordinary  livestock  of  ordinary  disposition  and  docility. 
Failing  in  this,  their  roads  are  not  fenced  in  contemplation  of  article  4528, 
Revised   Statutes. 

2. — Same — ^Maintenance  of  Fence. 

After  having  fenced  their  right-of-way,  it  is  the  duty  of  railroad  companies 
to  maintain  the  fences  in  such  condition  as  to  effectually  restrain  livestock 
of  ordinary  disposition  and  docility  from  going  upon  their  road;  and  the  ex- 
pression in  article  4528,  Revised  Statutes,  that  a  railroad  company,  after 
having  fenced  its  road,  "shall  then  only  be  liable  in  cases  of  injury  resulting 
from  want  of  ordinary  care,"  has  reference,  not  to  the  maintenance  of  the 
fence,  but  to  ordinary  care  in  the  operation  of  its  trains. 

8. — Railroads — ^Killing  Live  Stock — ^Bnrden  of  Proof. 

When  the  owner  of  livestock  proves  that  his  animal  was  killed  on  a  rail- 
road right-of-way  by  a  locomotive  of  the  railroad  company,  the  burden  of  proof 
then  devolves  upon  the  railroad  company  to  prove  that  its  road  was  "fenced" 
as  contemplated  by  the  statute.  In  the  absence  of  such  proof,  the  eompany  is 
liable  for  the  value  of  the  stock  so  killed. 

Appeal  from  the  County  Court  of  Erath  County.  Tried  below 
before  Hon.  M.  J.  Thompson. 

Martin  &  Oeorge,  for  appellant. 

Nugent  &  Carter^  for  appellee. 

LEVY,  Associate  Justice. — This  suit  was  instituted  to  recover 
the  value  of  a  mule  that  was  alleged  to  have  been  killed  by  the  loco- 
motive of  the  railway  company.  The  case  originated  in  the  Justice 
Court  and  was  appealed  to  the  County  Court,  and  from  the  County 
Court  to  this   court. 

The  appellant's  line  of  railway  runs  through  the  appellee's  farm. 
Appellee's  house  and  bam  and  pasture  are  situated  on  the  north 
Bide,  and  the  cultivated  portion  of  his  farm  is  situated  on  the  im- 
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mediate  south  side  of  the  railway  track.  Upon  each  side  of  the 
track  running  through  this  farm  the  appellant  had,  some  time 
previous  to  the  suit,  erected  a  fence.  About  four  years  previous 
to  the  injury  complained  of,  the  appellant  placed  a  gate  in  its 
right-of-way  fence,  on  each  side  of  the  track,  to  enable  the  appellee 
to  get  to  and  from  the  parts  of  his  farm  situated  on  inimediately 
opposite  sides  of  the  track.  It  is  inferable  from  the  record,  and 
we  so  assume  from  the  evidence,  that  these  gates  -were  made  in  the 
right-of-way  fence  by  appellant  in  compliance  with  a  statutory 
demand  by  the  appellee  for  an  opening  or  crossing  through  the 
fence.  Appellee  had  nothing  to  do  with,  or  control  over,  the  gates 
or  openings.  The  gate  on  the  north  side,  leading  to  the  pasture 
and  bam,  is  the  one  in  question  in  this  case.  By  taking  the  testi- 
mony of  the  appellant's  section  foreman,  who  built  this  gate,  it 
was  constructed  in  the  first  instance  as  follows:  "I  took  lx6's  and 
ripped  them  in  two  and  made  lighter  gates.  The  lighter  gates  that 
I  put  in  were  called  ^slide  gates/  with  four  horizontal  pieces  made 
of  1x3  plank  and  two  perpendicular  pieces  of  plank  nailed  at  each 
end,  and  the  gate  was  then  placed  between  two  upright  posts.  At 
one  end  of  the  -^ate  a  little  piece  of  plank  was  put  under  one  of 
these  horizontal  1x3  pieces  of  plank  and  nailed  to  each  one  of  the 
posts.  That  held  the  gate  up  at  that  end;  and  at  the  other  end 
of  the  gate  there  was  a  little  piece  of  plank  that  extended  out;  and 
when  the  gate  was  fastened  to  the  post  it  rested  upon  a  little  piece 
of  plank  that  was  nailed  to  the  post;  and  when  that  little  piece  of 
plank  was  opened  you  could  slide  the  gate  between  the  posts,  and 
then  it  was  open.  The  gate,  at  the  end  where  it  was  fastened  to 
the  post,  was  about  four  feet  high,  and  the  gate,  at  the  end,  when 
it  was  shut,  was  about  38  inches  high  when  the  gate  rested  on 
the  ground;  and  when  the  gate  was  put  upon  this  little  cross-piece 
on  the  post  it  would  be  about  four  feet  high  at  both  ends  of  the 
gate." 

The  evidence  shows  that  the  appellee  turned  his  mule  in  the 
pasture  in  the  late  afternoon;  and  the  next  morning  he  found  the 
mule  inside  the  right  of  way,  near  the  appellant's  track,  dead,  having 
escaped  from  the  pasture  some  time  during  the  night.  The  appel- 
lant's locomotive  fireman  testifies  that  the  mule  was  struck  bv  the 
engine  during  the  night;  that  it  was  not  seen  by  him  or  the  engineer 
in  time  to  have  avoided  the  injury;  that  the  engine  was  running 
down  grade  at  the  rate  of  about  thirty  miles  an  hour  at  the  time 
it  struck  the  mule.  The  appellee  offered  some  evidence  going  to 
show  that  the  mule  got  over  the  gate  on  to  the  track.  The  gate 
was  closed  that  night  when  the  mule  was  put  in  the  pasture;  and 
was  found  closed  the  next  morning,  when  he  looked  for  his  mule. 
It  was  not  through  means  of  the  gate  being  left  open  that  the  mule 
got  out  of  the  pasture.  Appellee  offered  evidence  tending  to  show 
that  the  gate  was  out  of  repair  and  was  defective  and  insufficient 
to  turn  stock,  and  had  been  in  such  condition  for  several  weeks 
prior  to  the  injury  to  the  mule;  and  that  he  had  frequently  called 
attention  to  its  condition  to  the  section  foreman  of  the  appellant. 
Appellee  testified  to  the  condition  of  the  gate   at  the  time  of  the 
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injury,  and  which  had  been  in  that  condition  for  several  weeks  prior 
to  the  injury,  as  being:  "The  gate  was  very  low;  one  could  step 
over  the  end."  "The  cross-piece  nailed  to  the  post  had  been  broken 
at  one  end  and  would  not  hold  the  gate  off  the  ground  to  the  latch 
on  the  post,  when  so  resting  on  the  ground  you  could  step  over  it." 
Another  witness  for  the  appellee  testified  to. having  himself  stepped 
over  the  gate  just  before  the  injury  to  the  mule.  The  appellant 
offered  evidence  as  to  the  condition  of  the  gate  at  the  time  of  the 
injury,  through  its  section  foreman,  who  said  that  the  cross-piece 
on  the  gate  which  had  been  broken  off  had  been  nailed  on  by  him, 
but  was  broken  off  again;  and  that  at  the  time  the  mule  was  in- 
jured the  gate,  when  shut,  would  be  38  inches  high  at  the  end 
resting  on  the  ground,  without  this  piece;  that  otherwise  the  gate, 
at  the  time  of  the  injury,  was  in  fairly  good  repair  and  condition. 

The  appellant  has  submitted  several  assignments  of  error,  which 
we  think  in  effect  reach  all  to  the  same  question.  We  have  there- 
fore determined  to  consider  the  assignments  as  raising  the  one  ques- 
tion. In  his  eleventh  assignment  of  error,  which  we  take  as  the  basis 
of  the  decision  of  the  question  presented,  it  is  complained  that  the 
court  erred  in  refusing  to  give  the  following  special  charge: 

"If  you  believe  from  the  evidence  the  defendant  railway  company 
had  its  right  of  way  fenced  at  the  time  and  place  where  plaintiff's 
animal  is  alleged  to  have  been  killed,  and  that  gates  had  been  put 
in  on  said  right-of-way  fence  for  the  use  and  benefit  of  the  plaintiff 
in  this  case,  and  if  you  further  believe  from  the  evidence  that  the 
gate  put  in  by  the  defendant  company  was  such  a  gate  as  a  person 
of  ordinary  care  would  build,  and  that  the  defendant  company  used 
such  care  as  a  person  of  ordinary  prudence  would  exercise  under 
the  same  or  similar  circumstances,  to  keep  such  gate  in  substantial 
repair,  then  you  will  find  for  the  defendant  company." 

The  appellant  also  complains  of  the  charge  of  the  court  in  this 
respect,  as  placing  a  greater  burden  on  the.  railway  company  than 
the  law  requires.  The  appellant  contends  that  this  special  charge 
should  have  been  given,  because  the  liability  of  the  railway  company 
for  injuries  arising  from  defects  in  the  gate  in  the  fence  enclosing 
its  track,  occurring  after  its  construction,  depends  on  whether  it 
has  used  ordinary  care,  or  been  negligent,  in  performing  the  duty 
to  repair  and  maintain  it.  The  court's  main  charge  may  be  sus- 
ceptible of  the  construction  contended  for  by  the  appellant,  in  that 
it  required  of  appellant  the  duty  "to  keep  its  said  gate  in  repair," 
and  did  not  submit  the  rule  of  ordinary  care  as  a  standard.  For 
tlie  purposes  of  the  decision  of  the  question  presented  we  can  take 
the  view  of  the  courts  charge  as  the  appellant  contends  for.  The 
question  presented  is:  Does  the  liability  of  the  appellant  in  this 
case  depend  upon  whether  it  has  used  ordinary  care  or  been  negli- 
gent in  performing  the  duty  to  repair  and  maintain  the  gate?  If 
that   is   the   law,   then  the   special   charge   should   have    been   given. 

There  are  some  cases  which  seem  to  hold  that  under  our  statute, 
when  a  railroad  has  once  fenced  in  its  track  its  responsibility  after- 
wards is  only  to  use  ordinary  care  to  keep  it  in  repair.  (Gulf,  C. 
&  S.  F.  Rv.  V.  Cash,  8  Texas  Civ.  App.,  569;  International  &  G.  N. 
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By.  Co.  V.  Erwin,  67  S.  W.,  466.)  These  cases  seem  to  be  relied 
on  by  the  appellant  as  authority  for  the  question  presented.  But 
we  can  not  assent  to  this  view  of  the  law.  Our  conclusion  is  to 
the  contrary  of  the  rule  so  announced  in  these  cases. 

By  the  common  law  the  owner  of  cattle  was  under  the  obligation 
to  keep  his  cattle  on  his  own  close  and  prevent  them  from  going 
on  that  of  his  neighbor.  (3  Blackstone  Commentaries,  211.)  But 
tlie  common  law  rule  referred  to,  requiring  every  man  to  restrain 
his  live  stock,  has  not  been  followed  by  the  courts  or  the  Legislature 
of  this  State.  (Davis  v.  Davis,  70  Texas,  123.)  If  the  land  owner 
would  have  a  remedy  against  trespass,  he  must  fence  with  a  suffi- 
cient fence.  (Pace  v.  Potter,  85  Texas,  473;  Finley  v.  Bradley, 
21  S.  W.,  609.)  Before  the  enactment  of  the  present  statute  it 
was  held  by  the  courts  that  a  railroad  company,  not  having  fenced 
its  road,  was  not  liable  for  killing  stock,  unless  the  plaintiff  proved 
negligence  in  operation  of  the  cars.  (Bethje  v.  Houston  &  T.  C. 
By.,  26  Texas,  605.)  It  being  the  followed  law  that  live  stock  was 
not  forbidden  to  range  on  uninclosed  land,  and  in  order  to  regulate 
the  situation  as  to  railways  as  common  carriers,  as  a  means  to 
insure  safety  of  travel  to  the  public  as  well  as  to  protect  live  stock, 
the  Legislature  passed  the  present  statute.  By  this  article,  4528,  Eev. 
Stats.,  a  railway  company  was  made  absolutely  liable  to  the  owner 
for  the  value  of  all  live  stock  killed  by  its  locomotive  or  cars, 
unless  the  company  ^^fence  in"  the  road;  and  in  that  event  the 
railroad  is  only  then  liable  -for  injury  resulting  from  the  want  of 
ordinary  care.  The  constitutionality  of  this  statute  was  attacked 
in  the  case  of  Texas  Central  By.  v.  Childress,  64  Texas,  346;  and 
in  passing  on  the  question  the  court  used  this  expression,  applicable 
to  the  question  in  hand  by  us,  '^They  are  furnished  by  the  statute 
with  the  means  of  protecting  themselves  from  any  greater  liability 
than  they  are  subjected  to  at  common  law,  and  if  they  do  not 
avail  themselves  of  these  means  they  must  abide  the  consequences;'* 
and  again,  the  court,  in  the  same  case,  says:  "The  object  of  the 
statute  was  to  compel  them  to  fence  their  road  for  the  purpose  of 
preventing  damage  to  live  stock,  and  for  the  still  more  important 
purpose  of  protecting  the  lives  and  limbs  of  passengers  upon  their 
trains.'* 

We  quote  from  Freund  on  Police  Power,  page  651,  to  show  the 
object  of  such  laws  to  be  exclusion  of  live  stock  from  the  track  in 
order  to  secure  safety  to  the  train  and  live  stock:  *^In  many  States 
legislation  has  been  enacted  requiring  railway  companies  to  fence 
their  track  in  order  to  prevent  the  straying  of  cattle  thereon.  As 
the  requirement  tends  to  protect  the  safety  of  the  train  and  passen- 
gers as  well  as  that  of  the  cattle  it  is  clearly  an  exercise  of  the 
police  power.''  We  quote  from  Elliott  on  Bailroads,  vol.  3  (2d  ed.), 
at  sec.  1182:  "One  of  the  sources  of  danger  to  railway  trains  is 
from  collisions  with  animals  on  the  track.  Such  danger  has  been 
recognized  by  nearly  all  of  our  State  Legislatures,  and  their  statu- 
tory enactments  are  for  the  purpose  of  reducing  this  danger  as  much 
as  possible.  When  any  kind  of  property  is  inherently  dangerous, 
or  the  operation  of  certain  property  is  necessarily  dangerous,  it  is 
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within  the  power  of  the  State,  under  what  is  called  its  police  power, 
to  prescribe  such  regulations  in  the  use  of  such  property  as  will 
render   consequent   danger   as   small   as   possible/' 

Holding  the  purpose  of  the  law  in  view,  it  is  apparent  that  it 
necessarily  follows  that  in  order  to  make  the  performance  of  the 
duty  to  "fence  in  the  road''  meet  the  objects  which  it  was  intended 
to  accomplish,  the  railway  company  is  bound  to  construct  such  a 
fence  as  is  effective  to  prevent  the  entry  upon  its  road  of  ordinary 
live  stock  of  ordinary  disposition  and  docility.  In  the  case  of 
Clarendon  Land  Co.  v.  McClelland,  86  Texas,  179,  we  glean  the 
rule  of  fences  applicable  to  land  owners,  when  the  Supreme  Court, 
speaking  through  Judge  Gaines,  said:  "It  may  be  admitted  that 
if  his  enclosure  be  sufficient  to  exclude  all  cattle  of  an  ordinary 
disposition  he  would  have  the  right  to  recover  for  the  trespass  of 
such  as  were  peculiarly  vicious  and  prone  to  break  fences."  The 
rule  to  so  fence  as  "to  exclude  all  cattle  of  an  ordinary  disposition" 
applies  with  stronger  force  in  reason  to  railways  than  to  individuals. 

Under  this  statute,  when  a  railway  company  has  once  "fenced  in 
the  road"  is  its  responsibility  afterwards  only  to  use  ordinary  care 
to  keep  it  in  repair  and  maintenance?  We  do  not  find  authority 
in  the  words  of,  or  purpose  or  object  of,  the  statute  for .  declaring 
that  rule  to  measure  the  liability  for  killing  or  injuring  live  stock 
on  the  road.  "Shall  then  only  be  liable  in  cases  of  injury  result- 
ing from  want  of  ordinary  care,"  as  used  in  that  portion  of  the 
article  which  reads,  "if  the  railway  company  fence  in  their  road 
they  shall  then  only  be  liable  in  cases  of  injury  resulting  from  want 
of  ordinary  care,"  does  not  have  reference  to  the  fence  or  its  main- 
tenance or  repair  after  its  construction;  it  refers  to  the  common 
law  liability  for  injuries  to  the  live  stock  on  its  road,  occurring 
through  want  of  ordinary  care  in  the  operation  of  its  trains.  The 
article  in  this  connection  means  to  relieve  of  the  absolute  liability 
imposed  by  the  statute  when  the  company  "fence  in  the  road,"  but 
to  not  relieve  of  liability  for  negligent  operation  of  the  train.  We 
quote  from  Lewis'  Sutherland  on  Stat.  Construction,  sec.  363:  'T.t 
a  statute  is  valid  it  is  to  have  effect  according  to  the  purpose  and 
intent  of  the  law  invoked.  The  intent  is  the  vital  part,  the  essence 
of  the  law,  and  the  primary  rule  of  construction  is  to  ascertain 
and  give  effect  to  that  intent."  The  "essence  of  the  law"  in  this 
statute  is  to  effectually  restrain  live  stock  of  ordinary  disposition 
and  docility  from  going  upon  the  road  as  a  means  to  secure  safety 
to  them  and  the  train.  The  statute,  therefore,  must  be  so  construed 
as  to  attain  the  end  for  which  it  was  enacted. 

In  the  case  of  Texas  &  P.  Ey.  v.  Sproles,  105  S.  W.,  521,  decided 
by  this  court.  Judge  Willson,  speaking  for  the  court,  said:  "By 
the  provision  of  art.  4528,  Eev.  Stats.,  to  escape  the  absolute  liability 
it  declares  in  favor  of  the  owner  for  the  value  of  the  stock  killed 
by  its  locomotives  and  cars,  a  railway  company,  in^  the  given  case, 
must  show  that  it  had  its  road  'fenced  in,'  that  is,  inclosed  in  such 
a  way  as  at  least,  under  ordinary  circumstances,  to  effectually  pre- 
vent stock  of  tlie  ordinary  kind  from  entering  upon  its  roadbed  and 
tracks.     The  obvious  purpose  of  the  law  would  not  be  ^complished 
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if  it  should  be  held  that  a  railway  company  had  fully  discharged 
its  duty  under  it  when  it  had  so  *fenced  in'  its  road.  To  accom- 
plish that  purpose  the  statute  must  be  so  construed  as  to  make  it 
the  duty  of  the  railway  not  only  to  so  'fence  in'  its  road,  but 
after  it  has  done  so,  to  keep  it  so  'fenced  in.' " 

The  Supreme  Court  passed  on  this  case.     (106  S.  W.,  325.) 

In  the  case  of  Smead  v.  Lake  Shore  &  M.  S.  By.,  24  N.  W.,  761, 
the  following  instruction  as  to  a  cattle  guard  was  held  to  set  out 
the  law:  "If  this  cattle  guard  was  in  good  repair  and  condition, 
and  was  of  the  same  general  construction  and  efficiency  as  cattle 
guards  in  general  use  on  railroads,  and  if  such  cattle  guards  have 
by  experience  been  found  sufficient  to  turn  back  and  restrain  cattle, 
horses  and  other  animals  from  getting  on  the  railroad,  then  this 
cattle  guard  must  be  deemed  to  be  sufficient  under  the  law,  and 
your  verdict  must  be  for  the  defendant."  This  instruction  is  quoted 
to  show  that  the  defendant's  responsibility  in  the  repair  and  mainte- 
nance, as  well  as  use,  of  that  kind  of  cattle  guard,  was  not  made 
to  depend  upon  the  exercise  of  ordinary  care  to  keep  the  cattle 
guard  in  repair  and  condition  and  use  of  that  kind,  but  whether  it 
would  effectually  at  the  time  of  the  injury  turn  back  the  animals 
from   the   roadway. 

In  order  to  avoid  the  absolute  liability  imposed  by  statute,  the 
express  duty  to  "fence  in  their  road"  is  enjoined  by  the  statute 
upon  the  railway  company,  and  we  are  of  the  opinion  that  to  accom- 
plish the  purpose  of  this  statute  the  obligation  rests  upon  the  railway 
company,  under  the  statute,  to  not  only  "fence  in  their  road,"  but 
after  it  has  done  so,  to  keep  it  so  "fenced  in,"  as  in  the  first'  in- 
stance, to  exclude  live  stock  of  ordinary  disposition  and  docility  from 
entering  upon  its  road.  The  purpose  of  the  statute  is  not  accom- 
plished if  the  road  is  not  kept  so  "fenced  in."  This  much  is  re- 
quired   of    individuals.      (Arts.    2496    and    2499,    Bev.    Stats.) 

A  gate  made  as  an  opening  through  tlie  fence  is  a  part  of  the 
fence,  and  so  far  only  as  the  question  here  presented  in  this  case 
on  the  facts  of  this  case,  is  to  be  treated  as  the  "fence"  of  the  rail- 
way. (Missouri,  K.  &  T.  Ey.  v.  Hanacek,  93  Texas,  446;  Fremont, 
E.  &  M.  V.  By.  v.  Pounder,  54  K  W.,  509.) 

We  do  not  hold  that  should  there  occur  a  given  case  of  injury 
arising  to  cattle  on  account  of  or  on  the  fence  itself,  that  the  charge 
offered  by  appellant  would  not  declare  the  law. 

We  tlierefore  are  of  the  opinion  that  the  court  did  not  err  in 
refusing  to  give  the  special  charge  that  if  the  appellant  used  ordi- 
nary care  to  keep  its  gate  in  repair  it  would  not  be  liable. 

The  appellant  further  contends  that  tjie  court  erred  in  not  grant- 
ing a  new  trial,  because  the  verdict  was  contrary  to  the  law  and 
evidence.  We  are  of  the  opinion  that  this  assignment  should  be 
overruled.  When  the  appellee  proved  in  this  case  that  the  mule 
was  killed  on  the  right  of  way  of  appellant,  by  the  appellant's 
locomotive,  then,  under  the  law,  in  order  for  the  appellant  to  escape 
the  absolute  liability  which  the  statute  would  impose  under  such 
proof,  the  burden  devolved  upon  the  appellant  to  show  that  it  had 
the  road  "fenced  in"  at  the  time  of  the  injury.     The   appellant 


376  Texas  Civil  Appeals  Reports,  Vol.  49.     [February, 

offered  evidence  to  show  that  the  road  was  "fenced  in;'^  and  the 
appellee  offered  evidence  in  rebuttal  thereof  to  show  that  it  was  not 
"fenced  in/^  If  the  proof,  therefore,  is  sufficient  to  show  that  the 
road  was  "fenced  in,'^  then  it  would  further  devolve  upon  the  ap- 
pellee to  show,  in  order  to  recover,  that  the  employes  of  appellant 
were  guilty  of  negligence  in  the  operation  of  the  locomotive.  In  our 
opinion  the  proof  is  suflScient,  in  this  case,  to  support  the  finding 
and  the  general  verdict  of  the  jury  approved  by  the  trial  judge, 
that  the  gate  was  permitted  to  become  defective  and  low  enough 
to  allow  a  person  to  step  over.  This  defective  condition  of  the  gate 
from  this  testimony,  is  apparently  not  sufficient  to  effectually  re- 
strain a  miile  of  ordinary  docility,  and  consequently  the  proof  would 
fail  to  show,  that  the  road  was  "fenced  in^'  according  to  the  require- 
ment of  the  statute.  The  road  not  being  "fenced  in^*  under  this 
proof,  no  further  proof  was  required  of  the  appellee  to  be  made, 
because  the  railway  company,  under  the  law,  was  absolutely  liable 
in  consequence  of  its  failure  to  have  the  road  "fenced  in.^^  There- 
fore the  verdict  is  supported  by  the  law  and  evidence. 

We  have  carefully  examined  the  other  assignments,  and  overrule 
them.     Finding  no  reversible  error  in  the  case,  it  is  ordered  affumed. 

ON  REHEAKING. 

It  was  the  opinion  of  this  court,  in  affirmance  of  this  case,  that 
under  article  4528,  Bev.  Stats.,  it  was  the  duty  of  the  railroad  com- 
pany, after  it  had  once  fenced  in  its  right  of  way,  to  maintain  the 
fence  in  such  condition  as,  under  ordinary  circumstances,  to  effectually 
exclude  live  stock  of  ordinary  disposition  and  docility  from  entering 
upon  its  right  of  way  and  tracks.  It  was  contended  by  appellant 
that  when  a  railroad  company  has  once  fenced  in  its  right  of  way 
its  responsibility  afterwards  is  only  to  use  ordinary  care  to  keep 
it  in  repair.  The  appellant  insisted  that  because  our  construction 
of  this  article  of  the  statute  overruled  the  cases  mentioned  in  our 
opinion,  the  question  should  be  certified  to  the  Supreme  Court. 
We  granted  the  request,  and  certified  the  question.  The  answer  of 
the  Supreme  Court  is  as  follows:  •  v\^ 

"We  answer  the  first  question  that,  in  our  opinion,  under  article  j 

4528  of  our  Revised  Statutes,  it  is  the  duty  of  a  railroad  company, 
1*  after  it  has  fenced  in  its  right  of  way,  to  maintain  the  fence  in 
such  condition  as  under  ordinary  circumstances  to  effectually  turn 
live  stock  of  ordinary  disposition  and  docility,  and  it  follows  that 
the  second  question  should  be  answered  in  the  negative. 

"The  article  of  the  statute  reads  as  follows:     *Art.  4528.     Each  , 

and  every  railroad  company  shall  be  liable  to  the  owner  for  the 
value  of  all  stock  killed  or  injured  by  the  locomotives  and  cars  of 
such  railroad  company  in  running  over  their  respective  railways, 
which  may  be  recovered  by  suit  before  any  court  having  competent 
jurisdiction  of  the  amount.  If  the  railroad  comp€my  fence  in  their 
road,  they  shall  only  then  be  liable  in  cases  of  injury  resulting 
from  want  of  ordinary  care.'  It  is  clear  that  the  purpose  of  the 
statute  was  to  give  immunity  for  the   killing  of  live  stock,   solely 
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upon  the  condition  that  the  railroad  company  had  fenced  its  right 
of  way.  As  to  expressing  the  intent  of  the  Legislature  the  provision 
is  meagre.  It  simply  says,  *if  the  railroad  company  fence  its  road/ 
and  says  nothing  about  maintaining  its  fence,  but  we  think  it  is 
clearly  implied  that  the  fence  must  not  only  be  erected,  but  duly 
maintained  as  a  fence.  It  was  certainly  not  intended  that  a  rail- 
road company  could  secure  the  immuni^  of  the  statute  by  making 
a  fence  one  day  and  permitting  it  to  get  out  of  repair  the  next. 
Neither  is  the  kind  or  character  of  the  fence  defined.  But  to  fence 
against  live  stock  clearly  means  so  to  enclose  the  land  by  an  ob- 
struction as  to  prevent  the  ingress  and  egress  of  such  stock.  In 
Ft.  Worth  &  Denver  City  Bail  way  Company  v.  Swan  (97  Texas, 
338),  it  was  held  that  a  partial  enclosure  did  not  exempt  the  com- 
pany from  liability,  though  it  was  shown  in  that  case  that  the 
animal  for  the  killing  of  which  a  recovery  was  allowed,  did  not  enter 
upon  the  company^s  right  of  way  at  the  opening.  In  the  case  of 
The  Cleveland,  Columbus,  Cincinnati  &  Indianapolis  Bailroad  Com- 
pany v.  Swift  (42  Ind.,  119),  the  court,  in  speaking  of  a  gate  which 
Had  been  put  in  the  fence  of  the  company^s  right  of  way  and  which 
had  been  left  insecure,  says:  ^If  the  railroad  company  allow  an 
opening  to  be  made  in  the  fence  and  left  insecure,  it  can  not  any 
longer  be  said  that  the  road  is  securely  fenced,  and  the  company 
is,  by  the  statute,  liable  for  the  animals  killed,  without  any  proof 
of  negligence  on  the  part  of  the  company.'  The  condition  upon 
which  the  immunity  is  allowed,  is  that  the  road  shall  be  fenced ;  that 
is,  that  it  shall  be  sufficiently  enclosed  to  prevent  the  passage  of 
live  stock,  and  not  that  it  shall  exercise  ordinary  care  to  see  that 
it  is  maintained  in  that  condition." 
The  motion  for  rehearing  is  overruled. 

Affirmed. 


James  E.  Hulett  et  al.  v.  Bas  Platt  et  al. 

Decided  February  29,  1008. 

l.--Jiidleial  Blstriots— Act  of  1841. 

It  seems  that  the  Act  of  January  22,  1841,  of  the  Cons^ress  of  the  Republic 
of  Texas  whereby  it  was  attempted  to  create  a  judicial  district  out  of  a  sub- 
diyision  of  Liberty  County,  and  the  appointment  of  Land  Commissioners  of 
said  district,  was  unconstitutional. 

8. — ^Tenant— Attomment — ^Limitation. 

A  tenant  cannot  dispute  the  title  of  his  landlord  and  attorn  to  another 
without  surrendering  the  possession  to  his  landlord,  and  until  such  surrender 
and  notice  to  the  landlord  the  possession  of  the  tenant  inures  to  the  benefit 
of  the  landlord. 

8.— Patent — ^Limitation  of  Three  Yean. 

The  possession  of  a  patentee  extends  to  the  boundaries  of  his  patent.  Evi- 
dence as  to  possession  considered,  and  held  to  support  a  finding  that  a  patentee 
acquired  title  under  the  three  years'  statute  of  limitation  to  the  land«.  described 
in  his  grant. 
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4. — ^Limitation  of  Three  Yean — Conflicting  Snrreys — Conititntion  of  1876. 

The  provisions  of  section  2,  article  14,  of  the  Constitution  of  1876  made 
no  change  in  the  rule  that  possession  under  a  junior  patent  founded  on  junior 
rights  will  support  the  three  years'  statute  of  limitation.  Nor  is  said  rule 
affected   by  the  provisions  of   article  4174  of  the   Revised   Statutes   of   1895. 

5. — Junior  Patent — Limitation  of  Three  Years. 

It  is  established  by  the  decisions  of  this  State  that  where  an  officer  having 
authority  to  issue  a  patent  does  so  in  the  manner  and  form  prescribed  by  law, 
the  patent  thus  issued  conveys  to  the  patentee  whatever  right  the  State  has 
and  is  good  against  the  State  and  all  parties  not  having  a  superior  right,  and 
will  support  the  three  years'  statute  of  limitation.  While  such  patent  may  not 
pass  the  paramount  title  or  even  the  legal  title,  the.  law  does  not  require  that 
it  should  do  so  in  order  to  be  the  basis  for  the  three  years'  statute  of  limitation. 

6. — ^Patent — ^Procnrement — ^Frand. 

The  fraud  which  will  vitiate  a  patent  issued  by  the  proper  authority  must 
be  one  that  is  practiced  upon  the  State  or  its  duly  constituted  agents,  and  not 
upon  the  claimant  of  the  land. 

Error  from  the  District  Court  of  Tyler  County.  Tried  below 
before  Hon.  W.  B.  Powell. 

Joe  II.  Eagle,  for  plaintiffs  in  error. — A  junior  patent  founded 
upon  a  valid  senior  equity  will  prevail  over  a  senior  patent  founded 
upon  a  junior  equity.  Ilollingsworth  v.  Holshausen,  25  Texas,  635; 
O'Neal  V.  Manning,  48  Texas,  406;  Johnson  v.  Eldridge,  49  Texas, 
521 ;  Evitts  v.  Roth,  61  Texas,  87. 

A  certificate  for  land  is  evidence  of  legal  right;  and  when  selec- 
tion of  land  is  made  and  such  certificate  located  thereon,  such  evi- 
dence of  right  attaches  to  the  land.  1  Sayles'  Heal  Estate  Laws 
of  Texas,  art  488;  1  Sayles'  Early  Laws  of  Texas,  art.  997,  sub. 
23;  Eev.  Stats.,  5259;  Hamilton  v.  Avery,  20  Texas,  634-5-6;  Sayles' 
Early  Laws  of  Texas,   arts.   1758,   1945,   2125,  2253. 

When  a  certificate  for  land  is  issued,  and  is  duly  located  on  the 
unappropriated  public  domain  of  the  State,  such  land  becomes, 
within  the  meaning  of  the  law,  appropriated,  and  is  not  thereafter- 
wards  subject  to  location,  settlement  or  purchase,  by  any  other  person 
whomsoever,  under  any  of  the  laws  of  Texas.  Revised  Statutes,  art. 
3921;  Windsor  v.  O'Connor,  69  Texas,  571;  Adams  v.  Houston  & 
T.  C.  Ry.,  70  Texas,  252;  Sayles'  Early  Laws  of  Texas,  art.  997, 
•bub.  23;  De  Montel  v.  Speed,  53  Texas,  339. 

The  fact  that  the  patent  under  which  the  defendants  in  error  claim 
is  senior  in  point  of  time,  does  not  of  itself  constitute  the  valid 
title  to  the  land  as  against  the  patent  under  which  plaintiflEs  in 
error  claim,  which  is  junior  in  point  of  time;  but  the  validity  of 
either  patent  is  entirely  dependent  upon  priority  of  right.  Sa3'les' 
Real  Estate  Laws  of  Texas,  art.  530;  Lewis  v.  Durst,  10  Texas, 
398 ;  Williams  v.  Craig,  10  Texas,  437 ;  Hollingsworth  v.  Holshousen, 
17  Texas,  41;  Wilson  v.  Williams,  25  Texas,  55;  Wyllie  v.  Wynne, 
26  Texas,  43;  Welder  v.  Carroll,  29  Texas,  318;  Magee  v.  Chadoin, 
30  Texas,  644; -Gould  v.  West,  32  Texas,  339;  Ward  v.  Conner,  33 
Texas,  «49;  Weir  v.  Van  Bibber,  34  Texas,  227;  Houston  &  T.  C. 
K  Co.  V,  McGehee,  49  Texas,  481;  McKinney  v,  Grassmeyer,  51 
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Texas,  376;  House  v.  Talbot,  51  Texas,  462;  Hanrick  v.  Cavanaugh, 
60  Texas,  1;  Cassin  v.  O'Sullivan,  61  Texas,  594;  Byrne  v.  Fagan, 
16  Texas,' 392;  Decourt  v.  Sproul,  66  Texas,  368;  Styles  v.  Gray, 
10  Texas,  503;  Eussell  v.  Randolph,  11  Texas,  460;  Byrne  v.  Fagan, 
16  Texas,  392;  Bowmer  v.  Hicks,  22  Texas,  155;  Johnson  v.  Smith, 
21   Texas,  722. 

A  grant  or  patent  obtained  by  fraud  is  void,  and  as  such  will  not 
support  the  three  or  five  year  statutes  of  limitations.  Styles  v.  Gray, 
10  Texas,  505;  Kohlhass  v.  Linney,  26  Texas,  334;  Marsh  v.  Weir, 
21  Texas,  111;  Hancock,  v.  McKinney,  7  Texas,  440;  McWhirter 
V.  Allen,  1   Texas  Civ.  App.,  649. 

A  location  made,  since  the  adoption  of  the  Constitution  of  1876, 
in  conflict  with  a  valid  location  previously  made,  is  void,  and  a 
patent  issued  thereunder  is  likewise  void,  and  as  such  would  not 
support  a  plea  of  the  statute  of  limitations  of  either  three  or  five 
years.  Constitution,  art.  14,  sec.  2;  Gunter  v.  Meade,  78  Texas, 
634 ;  Adams  v.  H.  &  T.  C,  70  Texas,  253 ;  Besson  v.  Richards,  24 
Texas   Civ.   App.,  64;  League  v.  Rogan,  59   Texas,  431. 

.  Greer,  Minor  &  Miller  and  J.  A.  Mooney,  for  defendants  in  error. 
— Section  2,  art.  14,  of  the  Constitution  of  1876,  applies  to  land 
certificates  alone,  while  art.  4174  of  the  Revised  Statutes  is  restricted 
to  "homestead  donations"  alone;  and  the  Act  of  July  14,  1879, 
having  no  provision  in  it  similar  to  either  of  the  above  provisions; 
consequently,  the  land  in  question  purchased  from  and  patented 
by  the  State  under  said  Act  of  July  14,  1879  (the  "Four-Bit"  Act), 
is  held  by  defendants  under  a.  patent  which  is  neither  void  on  its 
face,  as  being  contrary  to  the  law,  nor  for  want  of  power  in  the 
officer  patenting  the  same,  and  will,  therefore,  support  the  three 
years  limitation,  just  as  in  those  cases  where  it  is  held  a  junior  patent 
or  grant  will  support  it.  Howell  v.  Hanrick,  88  Texas,  412;  League 
V.  Rogan,  59  Texas,  433;  Marsh. v.  Weir,  21  Texas,  110;'Galand 
V.  Goliad,  32  Texas,  776;  Whitehead  v.  Foley,  28  Texas,  12;  Grigsby 
V.  May,  84  Texas,  249;  Gullett  v.  O'Conner,  54  Texas,  416;  Lub- 
bock V.  Binns,  20  Texas  Civ.  App.,  410;  Wynne  v.  Kennedy,  11 
Texas  Civ.  App.,  698;  Burleson  v.  Burleson,  28   Texas,  417. 

There  was  no  fraud  perpetrated  upon  the  officers  of  the  State  in 
procuring  the  Platt  patent.  They  had  both  files  before  tliem,  and 
believing  that  Platt  was  entitled  to  the  land,  issued  the  patent 
to  him,  and  the  error,  if  any,  was  one  of  law,  and  not  of  fact,  and 
the  error,  if  any,  in  issuing  the  patent  is  merely  the  result  of  a 
misapprehension  of  the  law,  and  not  of  any  fraud  perpetrated  upon 
the  Commissioner  of  the  General  Land  Office  by  Platt;  and,  fur- 
thermore, the  Platt  patent  was  not  one  lacking  in  intrinsic  fair- 
ness, as  there  is  abundant  evidence  tending  to  show  that  Hulett 
had  abandoned  the  location.  Maxey  v.  O'Connor,  23  Texas,  238; 
Johnston  v.  Smith,  21  Texas,  726;  Russell  v.  Randolph,  11  Texas, 
466;  Whitehead  v.  Foley,  28  Texas,  1. 

McMEANS,  Associate  Justice. — This  was  an  action  of  trespass 
to  tiy  title  brought  by  the  plaintiffs  in  error,  Hulett  et  al.,  against 
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the  defendants  in  error,  Piatt  et  al.,  by  the  filing  of  plaintiffs'  peti- 
tion on  April  23,  1891.  Plaintiffs  in  error  are  the  descendants 
and  only  heirs  of  Sarah  E.  Hulett,  deceased,  and  defendants  in 
error  are  the  descendants,  and  only  heirs  of  Bishop  Piatt,  deceased, 
except  the  defendant  Feagin,  who  purchased  a  part  of  the  land  in 
controversy  through  mesne  conveyances  under  Bishop   Piatt. 

The  land  in  controversy  is  440  acres  situated  in  Tyler  County, 
and  is  covered  by  two  patents,  viz.:  A  patent  to  Bishop  Piatt, 
dated  June  17,  1882,  and  a  patent  to  the  heirs  of  Sarah  B.  Hulett, 
dated  June  26,  1890.  The  field  notes  in  both  patents  are  substan- 
tially identical.  The  defendants,  Piatt,  disclaimed  as  to  192  acres 
of  said  survey  lying  east  of  Caney  Creek  and  the  defendant  Feagin 
disclaimed  as  to  the  248  acres  lying  west  of  said  creek.  Their 
answer  consisted  of  pleas  of  not  guilty  and  the  three  and  five  years 
statute  of  limitations  as  to  the  land  claimed  by  them  respectively. 

The  case  was  submitted  to  a  jury,  and  after  the  evidence  had 
been  heard  the  judge  peremptorily  instructed  the  jury  to  return 
a  verdict  in  favor  of  defendants  for-  the  respective  tracts  claimed 
by  tliem,  which  the  jury  did,  and  judgment  was  entered  on  said 
verdict  and  in  accordance  therewith.  From  an  order  refusing  to 
plaintiffs  a  new  trial  they  have  appealed  to  this  court. 

In  order  that  a  clear  understanding  may  be  had  of  the  points 
hereinafter  .discussed  we  set  out  the  following  findings   of   fact: 

The  title  of  plaintiffs  in  error  originated  and  matured  as  follows: 

On  December  6,  1839,  the  Board  of  Land  Commissioners  of 
Liberty  County  issued  a  conditional  certificate  for  640  acres  of 
land,  2d  class,  certificate  No.  94,  to  Aaron  Green,  under  the  Act 
of  January  4,  1839,  extending  donations  of  land  to  late  emigrants. 
Prior  thereto,  on  August  1,  1838,  said  Green  had  caused  field  notes 
to  be  made  for  440  acres  of  his  contemplated  certificate.  The  survey 
in  controversy  fell  within  the  original  boundaries  of  Liberty  County. 
Under  the  Act  of  January  22,  1841,  the  purpose  and  object  of 
which  was  to  organize  a  certain  part  of  Liberty  County  for  judicial 
and  other  purposes,  and  which  part  of  the  territory  described  in 
the  Act  was  designated  as  "Menard,"  the  survey  in  question  fell 
within  the  territory  of  Menard.  By  the  Act  of  April  3,  1846,  the 
present  county  of  Tyler  was  created,  having  the  exact  boundaries 
as  the  territory  known  as  "Menard,"  so  that  the  land  in  contro- 
versy was  first  in  Liberty,  later  in  the  territory  of  Menard,  and 
later  still  in  the  present  county  of  Tyler. 

After  the  organization  of  the  territory  known  as  Menard,  and 
on  September  6,  1841,  Aaron  Green  applied  to  and  obtained  from 
the  Board  of  Land  Commissioners  of  said  territory  an  uncondi- 
tional certificate  for  640  acres  of  land  based  on  his  conditional  cer- 
tificate. Green  afterwards  took  said  unconditional  certificate  to  the 
official  surveyor  and  caused  him  to  again  run  off  and  establish  the 
lines  of  said  440  acres  and  to  make  field  notes  thereof  and  to  return 
same  into  the  office  of  the  county  surveyor  of  Tyler  County,  which 
the  county  surveyor  of  Liberty  County  certified  to  the  Commissioner 
of  the  General  Land  OflBce  to  be  correct.  The  field  notes  were 
recorded   on   August   29,    1844,   in   Book   Surveys   Record    of    Tyler 
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County,  known  as  the  Liberty  District  Book,  and  has  remained 
there  to  this  time  as  a  record  of  the  county  clerk  of  Tyler  County. 

On  June  11,  1852,  Aaron  Green  transferred  his  rights  in  and 
to  the  location,  survey  and  field  note's  of  said  440  acres  to  Sarah 
E.  Hulett,  and  authorized  the  Commissioner  of  the  General  Land 
Office  to  issue  patent  to  said  Sarah  E.  Hulett  therefor,  and  this 
transfer  was  filed  in  the  Land  Ofiice  April  19,  1854. 

On  June  26,  1890,  a  patent  was  issued  to  Mrs.  Hulett  as  assignee 
of  Aaron  Green,  her  heirs  and  assigns,  for  the  440  acres  of  land 
in  controversy. 

The  iitle  of  defendants  in  error  originated  as  follows: 

In  1882  Bishop  Platt  filed  application  with  the  county  surveyor 
of  Tyler  County,  to  purchase  440  acres  of  land  under  what  was 
known  as  the  "Fifty  Cent  Act,^^  and  recorded  his  field  notes  in 
State  Book,  being  the  record  of  the  county  surveyor  of  said  county 
in  1882,  and  his  survey  was  made  in  1882  in  accordance  with  said 
application  by.  the  county  surveyor,  and  he  filed  the  same  in  the 
office  of  the  Commissioner  of  the  General  Land  Office  in  1882,  the 
field  notes  of  his  survey  and  application  being  substantially  identical 
with  the  field  notes  made  for  Aaron  Green  in  1844;  and  a  patent 
was  issued  to  Platt  for  said  440  acres,  on  June  27,  1882.  In  1885 
Platt  conveyed  to  Payne  192  acres  out  of  the  survey  which  lies  east 
of  Caney  Creek,  and  in  1886  Payne  conveyed  same  to  Handley  & 
Feagin,  and  in  1889  Handley  conveyed  his  interest  to  defendant  in 
error  Feagin.  Platt  died  about  1890,  and  his  heirs  now  assert  title 
to  the  248  acres  west  of  Caney  Creek,  and  Feagin  asserts  title  to 
the  192  acres  east  of  said  creek,  under  both  the  patent  issued  in 
1882  and  under  their  pleas  and  proof  of  limitation  under  said  patent. 

The  material  questions  presented  for  our  consideration  are  these: 

First.  Whether  the  rights  asserted  in  this  suit  by  plaintiffs  in 
error,  which  in  their  inception  were  senior  in  point  of  time,  although 
junior  in  their  recognition  by  the  State  in  the  issuance  of  patent 
thereon,  shall  or  shall  not  prevail  over  the  rights  of  defendants  in 
error,  which  were  junior  in  inception,  although  senior  in  their  rec- 
ognition by.  the  State  in  the  issuance  of  patent  thereon. 

Second.  Whether  defendants  in  error  should  prevail  against 
plaintiffs  in  error  upon  their  pleas   and  proof  of  limitation. 

Third.  Whether  the  Platt  patent,  senior  in  date  but  junior  in 
its  inception  to  the  Hulett  patent,  will  support  the  three  or  five 
years  statute  of  limitations,  and  if  so  whether  the  court  erred  in 
peremptorily  instructing  the  jury  to  find  a  verdict  for  defendants 
in  error. 

Appellants,  upon  their  proposition  that  a  junior  patent  founded 
upon  a  valid  senior  equity  will  prevail  over  a  senior  patent  founded 
upon  a  junior  equity,  base  the  contention  that  inasmuch  as  the 
Hulett  title  had  its  origin  in  the  issuance  of  the  conditional  certifi- 
cate in  1839,  and  in  the  issuance  of  the  unconditional  certificate  by 
the  Board  of  Land  Commissioners  of  Menard  in  1841,  their  title 
under  the  patent  issued  in  1890  is  superior  to  that  of  appellees, 
whose  title  had  origin  in  1882.  To  meet  this  contention  appellees 
insist  that  the  Act  of  January   22,   1841,  creating  the   District   of 
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Menard,  in  Liberty  County,  was  unconstitutional  and  void,  and 
that  by  reason  thereof  the  organization  of  said  District  and  the 
appointment  and  election  of  officers  thereunder,  and  particularly 
the  creation  of  the  Land  Board  of  said  Menard  District,  was  likewise 
void;  that  said  Land  Board  was  neither  a  de  jure  nor  a  de  facto 
court  or  board,  nor  were  its  commissioners  de  jure  or  de  facto  officers, 
and  that  the  unconditional  certificate  issued  by  said  Land  Board 
to  Aaron  Green  was  absolutely  void;  that  the  existence  of  a  valid 
unconditional  certificate  was  essential  to  the  validity  of  the  patent, 
hence  the  patent  issued  to  Green  was  without  authority  of  law  and 
passed  no  title,  at  least,  not  such  a  title  as  was  superior  to  that 
passed  to  Piatt  under  the  patent  issued  in  1882. 

It  may  be  well  to  state,  in  passing,  that  it  appears  from  the 
decisions  of  our  Supreme  Court  in  the  cases  of  Stockton  v.  Mont- 
gomery, Dallam,  474,  and  Allen  v.  Scott,  Dallam,  615,  the  attempted 
creation  of  such  districts  as  Menard  was  unconstitutional  and  that 
those  districts  never  had  any  legal  existence;  and  it  may  be  that 
the  appointment  of  Land  Commissioners  for  said  district  and  the 
organization  of  said  board  into  a  court  or  Board  of  Land  Commis- 
sioners was  a  mere  nullity,  and  their  acts  without  validity.  Pre- 
termitting a  discussion  of  these  questions,  as  well  as  the  question 
as  to  which  of  the  two  patents  passed  the  superior  title,  because, 
in  the  view  we  take,  a  determination  of  these  matters  is  not  neces- 
sary to  a  decision  of  the  case,  we  come  now  to  a  discussion  of  the 
question  whether  defendants  in  error  should  prevail  in  this  suit 
upon  their  pleas  and  proof  of  limitation. 

The   evidence    in   support    of   limitation    justifies    the    following 
conclusions  of  fact: 

About  the  year  1878  one  McMickle  cleared  and  fenced  about  five 
acres  of  land,  part  of  the  440  acres  in  controversy,  on  the  west 
side  of  Caney  Creek,  and  began  its  cultivation  and  continued  its 
use  and  enjoyment  until  some  time  before  the  year  1882,  when  he 
sold  his  improvements  to  Bishop  Piatt.  Piatt  upon  his  purcliase 
took  immediate  possession  and  cultivated  the  land  and  kept  up  the 
fences  from  the  date  of  his  purchase  until  his  death,  which  occurred 
about  1890.  During  this  time  he  extended  his  improvements  until 
the  land  actually  inclosed  and  cultivated  about  trebled  the  original 
improvements  made  by  McMickle,  and  the  improved  land  was  cul- 
tivated by  him  every  year.  A  patent  for  the  440  acres  was  issued 
to  Bisliop  Piatt  June  27,  1882,  under  which  he  claimed  title  to 
the  land.  After  his  death,  the  widow  of  Piatt  procured  William 
James  to  take  charge  of  the  improved  land  and  he  held  possession 
for  the  Platts  and  cultivated  the  land  for  about  two  or  three  years, 
and  since  then  up  to  the  date  of  the  trial  the  heirs  of  Bishop  Piatt 
have  been  in   actual   possession,   use   and   enjoyment  thereof. 

'  In  1881  John  IL  Kirby  was  tlie  agent  of  Mrs.  Hulett,  who  was 
claiming  the  land  by  virtue  of  her  purchase  of  the  certificate  therefor 
from  Aaron  Green.  In  June  of  that  year  Kirby  had  a  conversation 
with  Bishop  Piatt  in  which  the  latter  stated  that  he  was  using  the 
land  with  the  consent  of  Mrs.  Hulett;  and  he  bought  the  land 
in  for  Mrs.  Hulett  at  a  tax  sale  held  that  day.     While  James  held 
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possession  of  the  land  he  approached  Kirby  to  get  his  permission 
to  cultivate  the  land,  to  split  rails  and. clear  more  land,  and  informed 
Kirby  that  he  was  then  holding  possession  for  the  Platts  and  wanted 
his,  Kirby's  authority  to  use  the  land  also;  that  he  wanted  the 
refusal  to  buy  the  land  if  Mrs.  Hulett  won  it  or  if  the  Platts  won 
it.     This  conversation  was  soon,  after   Bishop   Piatt's   death. 

As  to  the  possession  of  the  192  acres  east  of  Caney  Creek  we 
find  the  following  facts: 

Feagin  claimed  title  under  a  regular  chain  of  transfer  from 
Bishop  Platt,  the  conveyances  under  which  he  claimed  being  a  deed 
from  Bishop  Platt  to  Payne,  dated  September  19,  1885,  a  deed 
from  Payne  to  Handley  and  Feagin,  dated  November  13,  1886, 
and  a  deed  from  Handley  conveying  his  undivided  half  interest  to 
Feagin,  dated  December  6,  1889.  In  1887  Feagin  procured  Ed 
Bryant  to  move  on  the  land  as  his  tenant,  and  in  1888  Bryant  cleared, 
fenced  and  cultivated  about  five  acres,  and  lived  on  the  land  six 
years  thereafter,  extending  the  improvements  until  he  had  from 
fifteen  to  seventeen  acres  cleared  up;  his  family  lived  on  the  land 
with  him;  he  built  a  crib  or  two  on  the  land,  dug  a  well,  and  had 
an  orchard  on  it  and  cultivated  it  six  years  in  success]^.  Feagin 
has  paid  taxes  on  the  land  for  each  year  since  1887. 

The  testimony  is  undisputed  that  Bishop  Platt  and  those  holding 
under  him  had  that  portion  of  the  survey  west  of  Caney  Creek  in 
cultivation  each  year  from  1884  to  the  date  of  the  trial.  The  only 
semblance  of  opposing  testimony  was  the  statement  of  the  witness 
Kirby  that  in  either  1886  or  1888  William  James,  the  tenant  of  the 
Platts,  told  him  he  was  in  possession  of  the  land  for  the  Platts  and 
wanted  to  make  some  arrangement  with  him  with  reference  to  the 
land.  The  witness  James  testified  that  he  had  moved  away  in  1884 
and  did  not  return  until  1888,  and  that  when  he  had  the  conversa- 
tion with  Kirby  he  was  in  possession  of  the  land,  which  was  after 
Bishop  Piatt's  death,  which  the  undisputed  proof  shows  did  not 
occur  until  about  1890.  But  if  it  be  conceded  that  this  conversa- 
tion occurred  in  1886,  still  Bishop  Platt  had  already  been  in  the 
actual,  adverse  possession  of  the  land  for  more  than  three  years. 
The  patent  was  issued  to  him  on  June  27,  1882.  In  making  the 
statement  in  1881,  to  Kirby,  that  he  was  using  the  land  with  the 
consent  of  Mrs.  Hulett,  such  holding  terminated  and  became  adverse 
upon  procuring  the  patent;  and  from  that  date  until  the  year  1886, 
which  is  the  earliest  date  that  the  conversation  between  Kirby  and 
James  is  fixed,  nearly  four  years  had  elapsed,  nearly  a  year  more 
than  enough  to  perfect  title  by  limitation.  Assuming,  then,  that 
the  effect  of  that  conversation  with  James  was  to  make  him  the 
tenant  of  Hulett,  or  the  joint  tenant  of  Hulett  and  Platt,  still 
Bishop  Platt  had  at  that  time  acquired  title  by  the  three  years 
statute  of  limitation.  It  is  a  well  recognized  principle  of  law  that 
a  tenant  can  not  dispute  the  title  of  his  landlord  and  attorn  to 
another  without  surrendering  the  possession  to  him.  Flanagan  v. 
Pearson,  61  Texas,  305;  Juneman  v.  Franklin,  67  Texas,  415; 
Huntington  v.  Mayfield,  55  S.  W.  Eep.,  361. 

There  was  no  apparent  attempt  on  the  part  of  James  to  repudiate 
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Ills  tenancy  under  the  Platts,  and  hold  for  the  Huletts  in  exclusion 
to  them;  but  if  such  was  his  intention,  in  the  absence  of  notice 
to  the  Platts  of  a  surrender  of  the  possession  held  by  him  for  them, 
he  continued  to  be  their  tenant  and  they  were  unaffected  by  any 
agreement  made  with  Kirby,  and  his  possession  inured  to  the  benefit 
of  the   Platts. 

What  we  have  said  above  applies  particularly  to  the  248  acres 
lying  west  of  Caney  Creek,  but  applies  also  to  the  192  acres  lying 
east  of  the  creek  and  claimed  by  defendant  Feagin,  because  Bishop 
Piatt  acquired  his  patent  on  June  27,  1882,  while  the  deed  of  con- 
veyance executed  to  Payne  for  the  192  acres,  and  under  which 
Feagin  claims,  was  not  made  until  September  19,  1885,  and  there- 
fore more  than  three  full  years  elapsed  from  the  date  of  the  issuance 
of  the  patent  until  the  tract  of  192  acres  was  severed  by  the  deed 
from  Piatt  to  Payne;  and  prior  to  the  severance,  the  possession  of 
Piatt  extended  to  the  entire  survey  and  thereby  perfected  his  title 
to  the  entire  survey  by  limitation.  Parker  v.  Baines,  65  Texas,  605; 
Wliitehead  v.  Foley,  28  Texas,  285 ;  Cantagrel  v.  Von  Lupin,  58 
Texas,  677;  Peyton  v.  Barton,  53  Texas,  298;  Brownson  v.  Scanlan, 
59  Texas,  §26;  Tarlton  v.  Kirkpatrick,  1  Texas  Civ.  App.,  113; 
Wallace  v.  AVilcox,  27  Texas,  67;  Warren  v.  Frederichs,  76  Texas, 
651. 

But  as  respects  the  192  acres,  the  evidence  above  stated  shows 
without  conflict  that  Feagin  placed  Ed  Bryant  in  possession  in  the 
fall  of  1887;  that  Bryant  built  a  house  thereon,  and  during  the 
year  1888  cultivated  a  tract  of  five  acres,  and  remaining  in  posses- 
sion, continued  to  extend  and  enlarge  his  improvements  for  a  period 
of  six  years.  The  suit  was  filed  May  23,  1901.  Therefore  Bryant 
held  possession  of  the  land  more  than  four  year  consecutively  before 
the  suit  was  filed,  thereby  giving  Feagin  a  perfect  title  imder  the 
three  years  statute  of  limitations.  Hence,  Feagin  had  title  by  the 
three  years  limitation,  first  under  Bishop  Platfs  possession,  and 
second,  under  himself  through  his  tenant  Bryant.  And  if  it  were 
conceded  that  the  defendant  had  notice  of  the  rights  of  the  Huletts, 
and  if  such  rights  were  superior  rights,  still  such  notice  would  not 
affect  their  rights  under  the  three  years  statute  of  limitation.  Grigsby 
V.   May,  84  Texas,  255. 

But  appellants  while  conceding  that  prior  to  the  adoption  of 
the  Constitution  of  1876,  if  two  surveys  conflicted  in  their  location, 
and  patents  issued  to  both  claimants,  the  junior,  even  if  founded  on 
junior  riglits,  would  support  the  three  j^ears  statute  of  limitation, 
contend  that  since  said  time  a  location  made  in  conflict  with  a 
valid  location  previously  made,  is  void,  and  that  a  patent  issued 
thereunder  is  likewise  void,  and  as  such  would  not  support  a  plea 
of  limitations  of  either  three  or  five  years;  and  that  therefore  the 
Piatt  patent,  under  which  defendants  in  error  claim,  is  not  such 
an  instrument  of  writing  as  would  enable  them  to  prescribe  under 
it  by  the  three  or  five  years  statute  of  limitation;  and  they  rely 
upon  section  2  of  article  14  to  change  this  rule.  This  contention 
can  not  be  sustained.  Howell  v.  Hanrick,  88  Texas,  412;  Smith  v. 
Power,  23  Texas,  34;  Lubbock  v.  Binns,  20  Texas  Civ.  App.,  411; 
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Wynne  v.  Kennedy,  11  Texas  Civ.  App.,  698;  GuUett  v.  O'Connor, 
54  Texas,  416;  League  v.  Eogan,  69  Texas,  427;  Burleson  v.  Burle- 
son, 28  Texas,  417. 

The  portion  of  section  2,  article  14,  applicable  reads  as  follows: 
^  ^Trovided,  that  all  genuine  land  certificates  heretofore  or  here- 
after issued  shall  be  located,  surveyed  or  patented  only  upon  vacant 
and  unappropriated  public  domain,  and  not  upon  any  land  titled 
or  equitably  owned  under  color  of  title  from  the  sovereignty  of 
the  State,  evidence  of  the  appropriation  of  which  is  on  the  county 
records  or  in  the  General  Land  OflBce;  or  when  the  appropriation 
is  evidenced  by  the  occupation  of  the  owner,  or  of  some  person 
holding  for  him.'^ 

Article  4174,  Eevised  Statutes  1895,  is  as  follows: 

^*N"o  person  shall  settle  upon  or  occupy,  nor  shall  any  survey 
be  made  or  patented  under  the  provisions  of  this  chapter  upon  any 
land  titled,  or  equitably  owned  under  color  of  title  from  the  sover- 
eignty of  the  State,  evidence  of  the  appropriation  of  which  is  on 
the  county  records  or  in  the  General  Land  Office,  or  when  the 
appropriation  is  evidenced  by  the  occupation  of  the  owner  or  of 
some  person   holding  for  him/'  , 

By  authority  of  our  Supreme  Court,  in  Howell  v.  Hanrick,  88 
Texas,  412,  it  must  be  held  that  the  constitutional  provision  re- 
ferred to  applies  only  to  land  certificates.  In  that  case  Justice 
Brown,  speaking  for  the  court,  says:  "This  language  applies  alone 
to  land  certificates  and  can  not  be  construed  to  deny  to  any  person 
the  right  to  acquire  any  of  the  public  domain  subject  to  such  acquisi- 
tion by  any  lawful  means  except  by  location  under  a  land  certificate." 
The  rule  announced  in  Smith  v.  Power,  23  Texas,  34,  in  deter- 
mining the  character  of  title  which  will  support  the  three  years 
limitation  says: 

"To  render  a  possession  of  three  years  a  bar  to  an  action  by  the 
true  owner,  the  defendant  in  possession  must  have  held  under  title, 
or  color  of  title,  as  defined  in  the  fifteen  section  of  the  statute. 
(Hart.  Dig.,  art.  2391.)  To  constitute  such  title,  or  color  of  title, 
there  must  be  a  ^chain  of  transfer  from  or  under  the  sovereignty 
of  the  soil.'  This  necessarily  presupposes  a  grant  from  the  govern- 
ment, as  the  basis  of  such  transfer.  And  the  grant  must  be 
effectual  to  convey  to  the  grantee  whatever  right  or  title  the  govern- 
ment had  in  the  land,  at  the.  time  of  making  the  grant.  It  need 
not  necessarily  carry  with  it  the  paramount  title;  but  it  must  be 
title,  as  against  the  government,  valid  in  itself,  when  tested  by 
itself,  and  not  tried  by  the  title  of  others.  It  must  have  intrinsic 
validity,  as  between  the  parties  to  it;  though  it  may  be  relatively 
void,  as  respects  the  rights  of  third  persons." 

In  Lubbock  v.  Binns,  20  Texas   Civ.   App.,  410,  the  court  says: 

"That  the  owner  of  the  TJglow  certificate  acquired  by  his  location, 

survey  and  patent  the  complete  and  valid  title  to  the  land  covered 

by  the  patent  and  voidable  only  at  the  suit  of  the  owners  of  the 

Bailey   &   Batchelder   certificate    (the    prior    certificate),    and   those 
Vol.  XLIX.  Civil— 25, 
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claiming  under  them,  notwithstanding  the  fact  that  his  location 
was  npon  titled  lands,  is  indisputable/' 

In  Wynne  v.  Kennedy,  11  Texas  Civ.  App.,  698,  the  court  says: 
"It  thus  follows,  we  think,  that  the  land  in  controversy  comes  within 
the  language  of  article  14,  section  2,  of  the  Constitution,  *as  land 
equitably  owned  under  color  of  title  from  the  sovereignty  of  the 
State,  evidence  of  the  appropriation  of  which  is  on  the  county 
records  or  in  the  General  Land  Office;'  and  that  as  such  it  was 
withheld  from  the  location  of  the  certificate  of  Hill,  appellants' 
vendor.  Adams  v.  Houston  &  T.  C.  By.,  70  Texas,  260.  It  does 
not  follow,  however,  that  the  patent  issued  by  virtue  of  that  location 
was  absolutely  void.  That  instrument  would  seem  to  have  passed 
to  appellants'  vendor  the  naked  legal  title  of  the  State." 

In  Gullett  V.  O'Connor,  64  Texas,  416,  the  court  says:  "I  also 
concur  in  the  opinion  of  the  court  below  that  while  the  subsequent 
location  of  the  land  by  the  party  under  whom  appellee  claims, 
was  unauthorized,  and  the  commissioner  was  forbidden  by  the 
Constitution  from  patenting  it  upon  such  location,  still  the  patent 
when  issued  is  not  absolutely  null  and  void.  It  is  voidable,  or,  as 
it  is  often  phrased,  void,  as  to  those  having  a  prior  and  superior 
equitable  right  to  the  land.  It  may  be  cancelled  and  annulled  by 
or  at  the  suit  of  the  party  having  prior  equitable  title  to  the  land, 
and  a  new  patent  issued  in  lieu  thereof  to  him.  Or  the  legal  title 
vested  by  such  patent  may,  by  a  court  of  equity,  be  divested  out 
of  the  patentee,  and  vested  in  the  holder  of  the  prior  and  better 
equitable  right.  But  as  the  patent  is  not  void  in  the  strict  and 
absolute  sense  of  the  word,  I  think  with  the  court  that  it  is  well 
settled  that  none  but  such  as  appear  in  some  way  connected  with, 
or  hold  and  claim  under  the  prior  equitable  title,  can  impeach  the 
patent  or  resist  a  recovery  of  the  land  by  the  patentee,  by  reason  of 
the  superior  equity  of  the  prior  locator.  Portis  v.  Hill,  14  Texas, 
69;  Burleson  v.  Burleson,  28  Texas,  383;  Shields  v.  Hunt,  45  Texas, 
424;  Johnson  v.  Timmons,  60  Texas,  621;  Fitch  v.  Boyer,  51 
Texas,  336." 

In  the  case  at  bar  the  patent  was  regularly  issued  to  Piatt  by 
the  Commissioner  of  the  General  Land  Office,  the  officer  entrusted 
with  the  duty  of  issuing  patents.  Hence,  his  act  in  issuing  the 
patent  was  not  without  warrant  of  law,  nor  was  he  wholly  without 
authority  to  issue  the  same.  It  was,  at  most,  but  an  erroneous 
exercise  of  power  "the  extending  of  a  title  to  one  not  legally  entitled, 
but  whom  he  supposed  to  be,"  and  sufficiently  as  between  the  State 
and  Piatt  to  pass  to  the  latter  whatever  title  the  State  had,  and 
was  also  sufficient  as  between  Piatt  and  all  third  parties  except 
Hulett,  assuming  for  the  purpose  of  argument  that  Hulett  had  the 
prior  equity  in  the  land.  The  act  of  the  Commissioners  of  the 
General  Land  Office  in  issuing  the  patent  was  not,  therefore,  void, 
but  merely  voidable.  The  case  is  not,  therefore,  one  in  which  a 
patent  was  issued  by  an  officer  without  authority  to  do  so,  or  because 
the  law  did  not  warrant  the  issuance  of  a  patent  under  any  circum- 
stances.    The  case   is   one   calling  for   the   application   of   the   rule 
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announced  by  Justice  Moore  and  quoted  on  page  396  of  the  Hanrick 
case,  which  rule  is  stated  as  follows: 

"It  is,  however,  urged  with  much  force,  that  while  there  was  a 
concession  of  eleven  leagues  of  land  to  the  grantee,  this  concession 
had  been  fully  satisfied  by  the  extension  of  the  title  upon  it  for 
other  lands  prior  to  the  date  of  the  present  grant.  And  therefore 
the  extension  of  this  title  purporting  to  be  in  satisfaction  of  the 
same  concession,  must  be  regarded  as  extended  without  authority, 
and  as  a  fraudulent  attempt  to  appropriate  double  the  quantity  of 
land  to  which  the  grantee  was  legally  entitled/^  The  opinion  then 
recites  the  fact  bearing  upon  this  question,  and  states  the  conclusion? 
as  follows:  "Appellee  insists,  that  by  the  extension  of  title  for 
land  on  the  Brazos  the  authority  of  the  officer  to  make  a  grant  to 
the  interested  party  was  exhausted,  and  all  subsequent  acts  by 
him  were  null  and  void.  But,  in  our  opinion,  the  facts  do  not 
warrant  the  conclusion.  The  alcalde  by  the  order  was  clothed  with 
the  authority  to  extend  title  to  the  interested  party,  and  must  deter- 
mine how  and  when  he  had  done  so.  .  .  .  But  while  we  admit 
that  the  want  of  power  of  an  officer  to  make  a  grant  may  be  shown, 
as  has  been  often  held,  to  invalidate  such  grant,  we  do  not  think 
appellee  brings  this  case  within  this  rule  by  proving,  if  such  is  the 
proper  conclusion  from  the  evidence,  that  Lessassier  granted  eleven 
sitios  of  land  prior  to  the  date  of  the  title  now  in  question.  The 
want  of  authority  of  the  oflScer  which  renders  the  title  void  is  to 
be  shown  by  the  law,  or  that  he  attempted  to  exercise  his  authority 
beyond  the  territory  over  which  he  has  jurisdiction,  or  something 
of  the  like  character,  and  not  from  proof  of  mere  error  of  the  officer, 
in  extending  to  one  not  in  fact  legally  entitled,  but  whom  he  sup- 
posed to  be.  The  alcalde  was  an  officer  authorized  to  grant  titles 
of  this  character.  True,  his  authority  did  not  justify  him  in  ex- 
tending to  Aguirre  more  than  eleven  leagues  of  land.  Nor  should 
the  Board  of  Land  Commissioners  give  more  than  one  certificate 
to  the  same  applicant,  or  the  second  patent  on  the  same  certificate; 
but  to  do  so  would  be  an  improper  exercise  of  authority  rather  than 
an  act  without  authority.  So  we  think  the  action  of  the  alcalde,  if 
unwarranted,  was  an  erroneous  exercise  of  authority,  instead  of  an 
act   without   authority.^' 

It  is  true  that  Justice  Brown  held  that  the  case  before  the  court 
was  not  one  for  the  application  of  the  rule  announced  by  Justice 
Moore,  for  the  reason  that  the  alcalde  was  wholly  without  authority 
to  extend  the  title,  having  theretofore  exhausted  the  special  authority 
vested  in  him,  and  on  this  Justice  Brown  says: 

"He  was  invested  with  no  discretion;  the  quantity  of  land  to  be 
granted  was  determined,  and  the  person  entitled  to  it  was  ascer- 
tained; in  fact,  every  right  was  settled  before  the  business  came  to 
his  hands.  It  is  not  analogous  to  the  case  of  a  Board  of  Land  Com- 
missioners or  the  Commissioner  of  the  General  Land  Office.  They 
were  empowered  by  law  to  issue  certificates  or  patents,  to  determine 
when  they  should  be  issued,  and  to  whom;  they  acted  for  the  State, 
and  bound  the   State.'^ 
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The  learned  Justice^  referring  again  to  the  act  of  the  alcalde  in 
extending  title  to  Hanrick^  says: 

"If  the  title  under  which  Hanrick  claims  had  been  issued  by 
any  person  authorized  to  grant  such  titles  for  the  State  of  Coahuila 
and  Texas,  then  such  title,  although  voidable  at  the  election  of  the 
State,  would  not  have  been  void.  But  since,  as  we  hold,  Lessassier 
had  not  authority  to  make  a  second  grant  under  the  concession  of 
June  14,  1830,  his  act  in  making  the  second  grant,  if  it  be  a  fact 
that  he  had  previously  made  a  valid  grant  by  virtue  of  the  same 
concession,  was  without  authority  on  his  part,  and  has  no  more 
effect  than  if  it  had  been  made  by  a  person  who  never  had  the 
semblance  of  authority;  in  that  event  this  would  be  a  void  grant, 
and  would  not  appropriate  the  public  domain  of  the  State.  Smith 
V.  Power,  23  Texas,  34;  Dawson  v.  McLeary,  29  S.  W.  Bep.,  1044; 
Lindsey  v.  Miller,  6  Pet.,  C66.'' 

In  discussing  the  character- of  title  which  will  support  the  three 
years  limitation  Justice  Stayton  in  League  v.  Bogan,  59  Texas,  427, 
quotes  with  approval  the  rule  announced  in  Smith  v.  Power,  23 
Texas,  423.     The  learned  Justice  then  goes  on  to  say: 

"The  grant  under  consideration  in  that  case  was  one  in  which 
there  was  a  want  of  power  in  the  officer  who  made  the  grant,  and 
his  act  passed  nothing  whatever  to  the  grantee.  In  the  case  before 
us  there  was  no  want  of  power  in  the  officer  who  issued  the  patent; 
his  act  passed  to  the  patentee  the  naked  legal  title,  which  was  all 
that  the  government  had  tD  convey  at  the  time  the  patent  issued. 
It  did  not  pass  the  paramount  title,  if  the  certificate  upon  which  it 
issued  then  belonged  to  League,  and  not  to  O'Connell,  but  it  did 
pass  title  as  against  the  government,  valid  in  itself,  when  tested 
by  itself,  and  not  tried  by  the  equitable  title  claimed  to  have  been 
vested  in  Thomas  M.  League.  It  passed  title  as  against  every 
other  person  than  Thomas  M.  League,  or  some  one  claiming  under 
him. 

^rin  Burleson  v.  Burleson,  as  in  the  case  before  us,  the  vice  was 
in  conveyance  of  the  certificate  prior  to  the  patent,  which  is  the  sole 
source  of  legal  title  in  this  case,  and  beyond  which  no  one  need 
go  in  deraigning  title  from  the  sovereignty  of  the  soil  as  the  basis 
for  limitation.  The  officer  who  issued  the  patent,  having  the  power 
to  issue  it,  it  is  title,  and  the  fact  that  there  may  have  been  a 
superior  equity  can  not  make  it  less.  Illipassed  the  legal  title,  which 
was  all  the  State  had,  and  as  will  be  hereafter  seen,  it  is  not  even 
necessary,  as  against  all  other  persons,  that  the  patent  should  even 
pass  the  legal  title  to  the  patentee,  to  constitute  the  patent  ^title' 
within  the  meaning  of  the  statute  of  limitation. 

"In  case  of  a  location  and  patent  upon  land,  title  to  which  had 
already  passed  from  the  government  by  a  prior  grant,  perfect  in 
every  respect,  no  one  would  doubt  that  a  possession  under  the 
junior  grant  from  the  government  for  the  requisite  period  of  three 
years,  would  give  a  perfect  defense  against  the  owner  under  the  old 
grant.  Marsh  v.  Weir,  21  Texas,  110;  Galan  v.  Goliad,  32  Texas, 
776;  Whitehead  v.  Foley,  28  Texas,  12;  Stafford  v.  King,  30  Texas, 
877.    Yet  in  that  case  there  would  not  only  be  an  older  equitable, 
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but  also  an  older  legal  title  outstanding  against  which  the  junior 
grant  would  be  title  within  the  meaning  of  the  statute. 

"Then  it  is  not  even  necessary  that  the  State,  in  fact,  pass  the 
legal  title  by  the  patent;  for  it  can  not  do  so  when  it  has  once 
parted  with  all  title,  legal  or  equitable;  and  it  is  sufficient  that 
the  patent  purport  to  pass  the  legal  title,  and  does  pass  all  the  title 
the  State  has  or  can  convey.  Davila  v..  Mumford,  24  Howard  (U. 
S.),  214.     The  patent  to  O'Connell  was  not  void." 

In  Grigsby  v.  May,  supra,  the  court  says :  "In  the  case  of  a  grant 
of^  land  covered  by  a  prior  valid  grant,  the  State  has  no  right  to 
the  land,  and  hence  the  patent  of  itself  conveys  no  title;  but  it 
would  not  be  claimed  that  an  adverse  possession  for  three  years 
under  the  junior  grant  would  not  confer  a  complete  right  to  the 
land — would  not  confer  title,  used  in  the  sense  of  superior  right  to 
the  land." 

The  cases  cited  establish  beyond  cavil  or  doubt  that  where  an 
officer  having  authority  to  issue  a  patent  and  does  so  in  the  manner 
and  form  prescribed  by  law,  that  a  patent  thus  issued  conveys  to 
the  patentee  whatever  right  the  State  has  and  is  good  against  the 
State  and  all  parties  not  having  a  superior  right,  and  will  support 
the  three  years  statute  of  limitation;  while  it  may  not  pass  the 
paramount  title,  or  even  the  legal  title,  and  the  law  does  not  require 
that  it  should  in  order  to  be  the  basis  of  three  years  limitation. 
Now,  if  a  junior  patent  will  support  the  three  years  limitation, 
then  for  greater  reason  must  the  prior  patent  itself  support  the 
three  years  limitation. 

The  case  of  Besson  v.  Bichards,  24  Texas  Civ.  App.,  64,  cited 
by  appellant,  is  not  in  conflict  with  the  views  herein  expressed.  In 
that  case  some  of  the  appellants  had  filed  applications  for  the  pur- 
chase of  school  lands  and  their  applications  had  been  accepted.  The 
surveys  conflicted  with  a  survey  which  had  been  patented.  In  a 
suit  by  the  owner  of  the  patented  survey  the  appellants  claiming 
under  their  applications  pleaded  the  three  years  statute  of  limita- 
tion.    Justice   Pleasants,   speaking  for  the  court,   says: 

*^Ve  are  of  opinion  that  these  appellants  had  no  such  title,  or 
color  of  title,  to  the  land  claimed  by  them,  as  would  entitle  them 
to  prescribe  under  the  statute  of  limitations  of  three  years.  The 
inchoate  right  of  a  person  whose  application  for  the  purchase  of 
school  lands  has  been  accepted  is  not  sufficient  title,  or  color  of 
title,  to  support  the  statute  of  limitation  of  three  years.  .  .  . 
We  think  this  right  or  title  of  a  school  land  purchaser,  prior  to  the 
completion  of  his  three  year  term  of  occupancy,  is  no  higher  than 
the  right  of  a  preemptor,  and  it  is  well  settled  that  a  preemption 
claim  is  not  such  title,  or  color  of  title,  as  will  support  the  statute," 
citing  Buford  v.   Bostick,   58   Texas,   70. 

Plaintiffs  in  error  further  contend  that  the  procurement  by  Platt 
of  the  patent  under  which  defendants  in  error  claim,  in  view  of 
his  knowledge  of  Mrs.  Hulett's  equitable  claim  to  the  land,  was 
.fraud  upon  her  rights,  and  that  the  patent  having  been  obtained 
by  such  fraud  was  void,  and  as  such  will  not  support  the  three  or 
five  years  statute  of  limitation*    There  was  no  evidence  that  Bishop 
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Piatt  practiced  fraud  upon  the  State  in  the  procurement  of  the 
patent.  The  fraud  which  will  vitiate  a  patent  issued  by  the  proper 
authority  must  be  one  that  is  practiced  upon  the  State,  or  its  duly 
constituted  agents,  and  not  upon  a  claimant  of  the  land.  In  John- 
ston V.  Smith,  21  Texas,  726,  cited  with  full  approval  in  Maxey  v. 
O'Connor,  23  Texas,  238,  the  court  says: 

**Tlie  fraud  which  will  authorize  the  annulling  of  a  grant  in  any 
case  is  not  a  presumption  or  conclusion  of  law.  In  the  language 
of  Chief  Justice  Marshall,  ^it  is  not  legal  and  technical,  but  actual 
and  positive  fraud,  in  fact  committed  by  the  person  who  obtained 
it.'  (3  Pet,  341.)  Fraud  is  not  to  be  presumed,  but  must  be 
proven.  If  it  existed  in  this  case,  it  must  have  consisted  in  the 
practicing  of  an  imposition  upon  the  Commissioner  by  which  he 
was  induced  to  issue  the  grant,  when  otherwise  he  would  not  have 
done  so,  but  there  is  no  evidence  of  this.  Bussell  v.  Randolph,  11 
Texas,  466;  Whitehead  v.  Foley,  28  Texas,  1." 

It  follows  from  what  has  been  said  that  the  trial  judge  did  not 
err  in  instructing  a  verdict  for  the  defendants,  and  the  judgment 
of  the  District  Court  must  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 


St.  Louib  Southwestern  Railway  Compant  op  Texas  v.  P.  A. 

Black. 

Decided  February  29,  1908. 

Joint  Wrongdoer! — Liability — ^Eeoovery  OTer. 

Each  of  several  joint  wrongdoers  is  liable  for  the  entire  damage  inflicted, 
and  no  right  of  recovery  over  exists  as  between  themselves.  In  a  suit  against 
several  carriers  for  damages  for  placing  disinfected  cattle  in  infected  pens, 
one  of  the  defendants,  against  wliom  alone  a  judgment  was  rendered,  cannot 
complain  of  the  refusal  of  the  trial  court  to  submit  to  the  jury  the  right 
of  such  defendant  to  recover  over  against  its  co-defendants.  Evidence  con- 
sidered, and  held  to  support  a  finding  that  appellant  alone  was  negligent  and 
liable  for  the  damage  inflicted. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before   Hon.   Irby  Dunklin. 

Spoonis,  Thompson  &  Barwise,  for  appellant. 

TF.  P.  McLean,  for  appellee. 

CONNER,  Chief  Justice. — This  suit  was  instituted  by  appellee 
against  appellant,  the  Fort  Worth  Belt  Railway  Company  and  the 
Fort  Worth  Stock  Yards  Company,  to  recover  damages  alleged  to 
have  resulted  to  a  shipment  of  eighty-four  head  of  cattle  from  Mt. 
Pleasant,  Texas,  to  Barstow,  in  Ward  County,  Texas.  The  trial 
resulted  in  a  judgment  against  the  appellant  for  thirteen  hundred 
and   seventy-seven    dollars    and   thirty-five    cents,    and,    in    obedience 
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to  a  peremptory  instruction  of  the  court,  in  favor  of  the  Stock  Yards 
Company  and  the  Belt  Eailway  Company. 

There  is  but  little,  if  any,  dispute  in  the  facts.  As  alleged  and 
shown,  they  are  to  the  effect  that  Mt.  Pleasant  is  situated  below 
the  quarantine  line;  that  Barstow,  the  intended  destination  of  the 
cattle,  is  situated  north  and  west  of  the  quarantine  line;  that 
before  the  shipment  appellee  caused  his  cattle  to  be  inspected  at 
Mt.  Pleasant  and  was  furnished  by  the  proper  quarantine  officer 
with  a  clean  bill  of  health  for  said  cattle,  which  was  delivered  to 
appellant's  agent  at  Mt.  Pleasant  and  attached  to  the  waybill 
made  out  by  appellant's  shipping  agent ;  that  when  the  cattle  arrived 
at  Fort  Worth  over  the  line  of  appellant's  railway,  some  twenty- 
three  hours  after  the  original  shipment,  the  cattle  were  delivered 
to  the  Fort  Worth  Belt  Railway  Company,  which  in  turn  trans- 
ported the  cattle  to  the  yards  of  the  Fort  Worth  Stock  Yards  Com- 
pany, and  they  were  there  unloaded  in  what  are  termed  the  "southern 
pens."  At  the  time  the  cattle  were  delivered  to  the  Belt  Railway 
Company,  however,  appellant's  conductor,  who  had  charge  of  the 
shipment  from  Mt.  Pleasant,  retained  the  certificate  of  health  and 
waybill,  delivering  to  the  Belt  Line  Eailway  Company  the  "stub" 
or  detachable  portion  of  the  waybill.  This  stub  had  indorsed  on 
its  face  that  the  cattle  were  "southern  cattle,"  which,  according 
to  the  quarantine  regulations,  about  which  there  is  no  dispute, 
required  the  cattle  to  be  unloaded  and  placed  in  the  southern  pens 
of  the  Stock  Yards  Company  instead  of  in  the  northern  pens.  Ap- 
pellee, however,  before  they  were  unloaded  in  the  southern  pens 
protested  to  the  employes  of  the  Belt  Railway  against  such  unload- 
ing, asserting  at  the  time  that  he  had  had  the  cattle  inspected  and 
that  there  was  a  certificate  of  health  which  would  authorize  them 
to  be  unloaded  in  the  northern  or  noninfected  pens.  The  Belt 
Railway  thereupon,  it  seems,  telephoned  to  the  agent  of  appellant  at 
Fort  Worth,  asking  what  should  be  done  with  the  cattle,  and  they 
were  directed  to  unload  them  and  place  them  in  the  pens,  this  direc- 
tion being  unaccompanied  with  information  that  the  certificate  of 
health  given  by  the  quarantine  officer  at  Mt.  Pleasant  was  then  in 
the  agent's  possession  attached  to  the  original  waybill.  By  unloading 
in  the  southern  or  infected  rather  than  in  the  northern  pens  plaintiff 
was  prohibited  b*y  the  quarantine  regulations  from  continuing  the 
shipment  to  Barstow,  above  the  quarantine  line,  without  having 
his  cattle  dipped  and  disinfected,  and  the  cattle  were  in  such  con- 
dition that  they  were  unable  to  bear  this  process  and  were  accord- 
ingly sold  on  the  Fort  Worth  market,  and  appellee  sought  to  recover 
in  this  suit  the  difference  between  what  they  brought  and  what 
their  market  value  was  at  Barstow  had  they  been  properly  delivered 
there. 

In  the  first,  second,  third  and  fourth  assignments  objection  in 
various  forms  is  made  to  the  action  of  the  court  in  instructing  a 
verdict  for  the  Stock  Yards  Company  and  the  Belt  Railway  Com- 
pany, and  in  failing  to  submit  to  the  jury  the  plea  of  appellant 
over  against  them,  but  we  find  nothing  in  the  action  of  the  court 
in  these   respects  of  which   appellant  can   complain.      The   evidence 
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seems  undisputed  that  the  Belt  Company  acted  upon  the  express 
direction  of  appellant.  And  under  the  quarantine  regulations  it 
was  the  duty  of  the  Belt  Company  to  unload,  and  of  the  Stock 
Yards  Company  to  receive,  the  cattle  in  the  southern  pens,  the 
cattle  being  southern  cattle  and  from  below  the  quarantine  line 
and  unaccompanied  with  a  certificate  of  inspection  and  good  health. 

These  conclusions  apply  alike,  in  part  at  least,  to  the  fifth  and 
sixth  assignments  complaining  of  the  verdict  on  the  ground  that 
it  is  without  support  in  the  evidence  in  that  the  proof  shows  that 
the  Belt  Railway  Company  and  Stock  Yards  Company  committed 
the  wrong  resulting  in  the  injury.  The  fact  that  the  Belt  Railway 
Company  and  Stock  Yards  Company  had  notice  that  the  cattle  had 
been  inspected  and  health  certificate  had  been  issued  does  not  relieve 
appellant.  It  is  undisputed  that  the  proper  evidence — ^the  quarantine 
officer's  health  certificate — had  been  detached,  or  at  least  did  not 
accompany  the  stub  from  the  bill  of  lading  delivered  to  the  Belt 
Railway  Company  and  which  stub  bore  stamp  requiring  the  action 
taken  in  the  absence  of  a  health  certificate;  and  that  appellant's 
agent,  furthermore,  directed  the  cattle  to  be  unloaded  without  ex- 
planation that  the  health  certificate  was  in  the  railroad  office  and 
without  proper  direction  to  unload  in  the  northern  pens.  Appellant 
can  not,  therefore,  complain  because  the  railway  company  acted 
on  the  written  evidence  furnished  by  it  and  on  appellant's  order 
rather  than  to  have  accepted  the  verbal  directions  of  the  parties 
accompanying  the  cattle.  At  most,  the  action  taken  by  the  Belt 
and  Stock  Yard  Companies  after  notice  of  those  accompanying  the 
cattle,  was  wrongful  as  against  appellee,  and  appellant's  undisputed 
negligence  entering  into  the  result  precludes  any  right  of  recovery 
against  one  or  more  of  its  joint  wrongdoers.  Although  each  may 
have  been  liable  to  appellee  for  the  whole,  the  fact  that  appellant 
alone  was  held  liable  gives  it  no  ground  for  complaint  here.  As 
said  by  us  in  the  case  of  the  Fort  Worth  &  Denver  City  Railway 
Company  v.  Chicago,  Rock  Island  &  Gulf  Railway  Company,  not 
yet  published,  "It  is  a  well  established  rule  that  one  concerned  in 
the  commission  of  a  wrong  can  not  recover  of  another  likewise 
guilty  thereof."  See  also  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Galveston, 
H.  &  S.  A.  Ry.  Co.  et  al.,  83  Texas,  509;  City  of  San  Antonio 
V.  Smith,  94  Texas,  266;  Missouri,  K.  &  T.  Ry.  Co.  v.  Vance,  41 
S.    W.    Rep.,    167,   cited   in   the  case   from   which   we   have   quoted. 

We  conclude  that  all  assignments  should  be  overruled  and  the 
judgment   affirmed. 

Affirmed. 


Wbatherpobd  Machine  &  Foundry  Company  v.  W.  E.  Tate. 

Decided  February  29,  1908. 

1. — Contract — Sale — ^BellYcry — ^Breach-^Measure  of  Damagre. 

The  profits  on  sales  which  the  buyer  would  have  made  if  the  seller  had 
complied  with  his  contract  to  deliver  certain  articles,  are  recoverable  in  an 
action  for  breach  of  such   contract  where   it  was  within   the  contemplation 
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of  both  partiea  at  the  time  of  entering  into  the  contract  that  the  articles  were* 
to  be  delivered  for  sale. 

2. — Same. 

Ordinarily  the  measure  of  damage  for  breach  of  a  contract  to  sell  and 
deliver  chattels  is  the  difference  between  the  contract  price  and  the  market 
value  of  the  same  at  the  time  and  place  at  which  they  should  have  been  delivered. 

3. — ^Same — Time  as  Essence  of  Coiitract. 

Where  time  is  of  the  essence  of  a  contract  of  sale  and  delivery  on  the  one 
hand 'and  purchase  and  acceptance  on  the  other,  the  buyer  is  not  required,  in 
order  to  avail  himself  of  the  time  stipulation,  to  notify  the  seller  that  he  will 
treat  the  contract  as  breached  if  the  goods  are  not  delivered  at  the  time  named. 

Appeal  from  the  District  Court  of  Parker  County.  Tried  below 
before  Hon.  J.  W.  Patterson. 

F,  0,  McKinsey,  for  appellant. 

Preston  Martin  and  H.   C.   Shropshire,   for   appellee. 

SPEER,  Associate  Justice.— The  Weatherford  Machine  &  Foun- 
dry Company  instituted  this  suit  against  W.  E.  Tate  to  recover 
an  amount  alleged  to  be  due  on  a  contract  entered  into  between 
the  parties  whereby  the  former  agreed  to  manufacture  for  the  latter 
twenty  hay  presses  and  engines,  alleging  that  the  defendant  had 
wrongfully  stopped  the  plaintiffs  in  their  efforts  to  complete  said 
presses  and  engines.  The  defendant  reconvened  for  damages^  alleg- 
ing that  the  presses  were  to  be  made  according  to  a  certain  model 
and  that  all  were  to  be  completed  by  June  1,  in  time  for  the  hay 
season  of  1905,  which  was  not  done.  The  trial  resulted  in  a  verdict 
and  judgment  for  defendant  for  one  hundred  and  seventy-five  dollars, 
from  which  plaintiffs  have  appealed. 

The  first  paragraph  of  the  court's  charge  objected  to  is  as  follows : 
"If  you  find  that  the  plaintiff  agreed  to  construct  for  the  defendant 
the  twenty  machines  and  engines  mentioned  and  described  in  the 
answer  of  the  defendant,  by  the  first  day  of  June,  1905,  at  an 
agreed  price,  and  if  you  believe  that  the  defendant,  relying  upon 
said  contract,  sold  or  contracted  for  the  sale  of  a  part  of  said  ma- 
chines and  engines,  and  if  the  plaintiff  failed  to  manufacture  and 
deliver  the  engines  and  machines  so  contracted  for  so  as  defendant 
could  deliver  the  same,  then  the  plaintiff  (defendant)  would  be 
entitled  to  recover  on  account  of  the  machines  and  engines  so  sold 
or  contracted  the  difference  between  the  price,  the  defendant  was 
to  pay  plaintiff  for  same  and  what  he  was  to  receive  for  the  same, 
and  as  to  the  balance  the  defendant  would  (if  the  machines  and 
engines  would  have  been  worth  more  than  the  contract  price)  be 
entitled  to  recover  the  difference  between  the  contract  price  and 
the  market  value  of  the  balance  of  said  machines  and  engines  in  the 
city   of  Weatherford   at   the  time  they   should   have   been   deliv,ered 


The  proposition   is   put   forth   under   the   assignment   complaining 
of  this  charge  that  special  damages  for  loss  of  sales  resulting  from 
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a  breach  of  >contract  to  manufacture  articles  by  a  given  time  are 
not  recoverable  unless  the  defendant  had  notice  at  the  time  of 
entering  into  the  contract  that  such  damages  would  result.  This 
case  seems  clearly  to  be  governed  by  the  principles  announced 
by  us  in  Sun  Mfg.  Co..  v.  Egbert  &  Guthrie,  37  Texas  Civ.  App., 
512,  to  the  effect  that  the  profits  on  sales  which  the  plaintiff  would 
have  made  if  the  defendant  had  complied  with  his  contract  to 
manufacture  and  furnish  certain  articles  are  recoverable  in  an  action 
for  breach  of  such  contract,  where  it  was  within  the  contemplation 
of  both  parties  at  the  time  of  entering  into  the  contract  that  the 
articles  were  being  manufactured  for  sale.  But  if  mistaken  in  this 
conclusion,  no  injury  could  have  resulted  from  the  charge  quoted, 
since  the  evidence  discloses  that  each  of  the  sales  made,  to  which 
the  first  part  of  the  charge  is  applicable,  was  for  the  sum  of  three 
hundred  and  fifty  dollars  for  a  press  and  engine,  which  the  un- 
disputed evidence  also  shows  to  have  been  the  market  value  of  the 
machinery,  thus  in  effect  submitting  the  same  measure  of  recovery 
as  to  all  the  presses  and  engines,  that  is,  the  difference  between 
contract  price  and  the  market  value  at  the  time  they  should  have 
been  delivered. 

Appellant's  requested  charge  No.  1  was  properly  refused  because 
it  did  not  require  that  appellant's  continued  prosecution  of  the 
work  under  the  contract  should  have  been  induced  by  the  conduct 
of  appellee.  It  is  as  follows:  *'If  you  believe  that  plaintiff  agreed 
to  furnish  defendant  twenty  hay  presses  and  engines  by  the  first 
day  of  June,  1905,  and  did  not  make  and  deliver  same  by  that  date; 
and  if  you  believe  that  plaintiff  at  that  date  was  working  upon  said 
presses,  constructing  them,  and  that  the  defendant  with  knowledge 
that  plaintiff  was  at  work  on  said  machines  did  not  stop  them 
from  such  work  or  notify  plaintiff  then  and  there  that  he  would 
not  receive  them  after  that  date,  but  permitted  plaintiff  to  proceed 
with  the  work  without  objection,  then  the  defendant  can  not  refuse 
to  take  and  pay  for  any  presses  and  engines  contracted  for,  or  any 
material  cut  up  and  prepared  for  said  presses,  on  the  ground  that 
same  were  not  delivered  before  June  1,  that  is,  under  the  circum- 
stances above,  if  they  existed,  plaintiff  would  be  estopped  to  deny 
his  liability  on  the  ground  that  the  engines  and  presses  were  not 
delivered  by  June  1/'  Besides,  it  is  not  the  law,  where  time  is 
of  the  essence  of  the  contract,  that  the  plaintiff  is  required  to  object 
and  to  notify  defendant  that  he  will  treat  the  contract  as  breached 
in  order  to  avail  himself  of  the  time  stipulation.  Bounds  v.  Hick- 
erson,  26  Texas   Civ.  App.,   608. 

Nor  can  appellant  complain  that  the  court  failed  to  submit  its 
right  to  recover  for  material  cut  up  after  June  1,  since  it  failed 
to  request  a  charge  upon  this  issue.  Furthermore,  appellant's  -state- 
ment nowhere  shows  that  the  evidence  raised  the  issue  that  any 
materials  were  cut  up  for  the  presses  after  June  1,  and  appellee 
insists   that   it   did   not. 

What  we  have  just  said,  in  connection  with  the  undisputed  fact 
that  the  only  hay  press  ever  accepted  by  appellee,  which  was  some 
time  in  August,  was  not  embraced  within  the  contract  here  sued  on. 
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disposes  of  appellant's  fourth  assignment  to  the  effect  that  the 
court  erred  in  allowing  a  recovery  by  appellee  if  the  presses  and 
engines  were  not  ready  for  delivery  by  June   1. 

The  seventh  paragraph  of  the  court's  charge  is  not  erroneous 
within  itself  and  when  read  in  connection  with  other  parts  of  the 
charge  sufficiently  indicates   the   proper   measure   of   recovery. 

We  find  no  error  in  the  judgment  and  order  that  the  same  be 
affirmed. 

Affirmed. 


Gulp,  Colorado  &  Santa  Fb  Railway  Company  v.  Bert  Huybtt. 

Decided  February  22,  1908. 


Personal  Injuries — ^Release— Xlsrepresentations — ^Evldenee. 

In  a  suit  for  personal  injuries,  the  issue  being  whether  or  not  plaintiff 
was  induced  to  execute  a  release  of  his  claim  by  the  representations  of  the 
defendant's  surgeon  to  him  as  tp  his  condition  and  the  effect  of  the  injuries 
and  whether  or  not  the  claim  agent  of  the  defendant  knew  of  said  representa- 
tions and  took  advantage  of  the  effect  of  the  same  upon  plaintiff's  mind  in 
making  a  settlement,  evidence  considered,  and  held  sufficient  to  support  the 
finding  of 'the  jury  in  plaintiff's  favor. 

Appeal  from  the  District  Court  of  Cooke  County.  Tried  below 
before  Hon.  Clem  B.  Potter. 

J.  W.  Terry  and  A.  H,  Culwell,  for  appellant. 

Stuart  &  Bell,  for  appellee. 

SPEER,  Associate  Justice. — Appellee  recovered  a  judgment 
against  appellant  for  damages  for  personal  injuries  alleged  to  be 
the  result  of  the  negligence  of  appellant  in  operating  a  pile  driver 
at  a  point  on  its  line  in  Oklahoma.  The  case  has  been  once  before 
appealed  to  this  court  and  to  the  Supreme  Court,  and  a  reference 
to  the  opinions  upon  such  appeals  will  sufficiently  disclose  the  issues 
involved.  Gulf,  C.  &  S.  P.  By.  Co.  v.  Huyett,  14  Texas  Ct.  Rep., 
124,  and  99  Texas,  630. 

In  reversing  the  case  before,  the  Supreme  Court  used  the  follow- 
ing language:  '^And  it  may  be  that  if  the  claim  agent  in  effecting 
the  settlement  knew  and  took  advantage  of  the  state  of  plaintiff's 
mind  caused  by  deception  practiced  by  the  doctor  the  result  would 
be  the  same"  (that  is,  the  release  pleaded  as  a  defense  would  be 
affected  by  the  physician's  representations).  Following  this  sug- 
gestion, the  trial  court  on  the  last  trial  instructed  the  jury,  as 
follows:  "If  you  find  from  the  evidence  that  Dr.  Scott  prior  to 
the  execution  of  said  release  represented  to  the  plaintiff  that  his 
injury  was  not  so  great  as  it  really  was,  and  if  the  plaintiff  believed 
said  representations  to  be  true  and  relied  on  the  same,  and  if  you 
further  believe  that  the  defendant's  agent  Cox  knew  of  said  repre- 
sentations and  that  the  plaintiff  relied  on  the  same,  and  took  advan- 
tage  of   said   representations   and   the   plaintiff's    confidence    therein 
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to  settle  with  the  plaintiff  for  the  sum  less  than  compensation  for 
his  injury,  then  the  release  is  not  binding  on  the  plaintiff/'  All 
questions  presented  on  this  appeal  that  were  not  disposed  of  ad- 
versely to  appellant  on  the  former  appeal  relate  to  the  issue  thus 
submitted.  We  are  of  opinion  that  these  assignments  must  be  over- 
ruled on  the  ground  that  the  evidence,  though  circumstantial  in 
some  respects,  is  suflBcient  to  support  the  verdict  in  appellee's  favor, 
as  the  following  excerpts  from  the  testimony  will  disclose: 

Appellee  testified:  "I  told  Dr.  White  for  either  him  or  Dr. 
Scott  to  wire  Mr.  Lee,  the  claim  agent  at  Galveston,  that  I  would 
like  to  see  him.  It  was  after  this '  that  Dr.  Scott  examined  me. 
Dr.  Scott  examined  me  after  I  was  expecting  the  claim  agent, 
because  I  had  told  Dr.  White  to  telegraph  for  or  wire  Mr.  -Lee  or 
send  him  word.  Mr.  Cox,  the  claim  agent,  then  came  to  see  me 
first  on  Friday,  the  16th,  and  I  then  told  him  that  I  would  not 
take  less  than  two  thousand  dollars  by  way  of  compromise.  The 
next  time  I  talked  to  Mr.  Cox  was  Tuesday  morning  after  that 
Friday  evening.  In  the  meantime  Dr.  Scott  made  the  examination 
of  me.  The  examination  made  by  Dr.  Scott  and  the  statement 
that  he,  Dr.  Scott,  made  to  me  were  between  the  time  Cox  was 
there  the  first  time,  when  I  told  him  I  would  not  take  less  than 
two  thousand  dollars,  and  the  time  Cox  was  there  the  last  time,  when 
I  agreed  to  take  the  two  hundred  and  fifty  dollars.  The  reason  I 
came  down  from  two  thousand  dollars  on  Friday  to  the  two  hundred 
and  fifty  dollars  on  Tuesday  was  on  account  of  Dr.  Scott's  statement 
to  me.  I  would  not  have  settled  for  the  two  hundred  and  fifty 
dollars  but  for  the  statements  that  Dr.  Scott  made  to  me.  .  .  . 
I  did  not  talk  to  him  (Cox)  but  a  few  minutes.  I  did  not  accept 
any  such  settlement  for  time.  After  that  I  saw  Dr.  Scott  at  the 
Gulf,  Colorado  &  Santa  Fe  hospital.  I  think  it  was  Friday  night 
that  Mr.  Cox  came  to  see  me.  Dr.  Scott  came  to  see  me  next  day, 
that  was  Saturday.  I  think  it  was  the  next  day  after  Mr.  Cox 
came  to  see  me.  It  was  October  17,  1903,  that  Dr.  Scott  came  to 
see  me.  I  saw  Mr.  Cox  again  one  or  two  days  after  Dr.  Scott 
examined  me.  It  was  Monday.  He  came  there  to  the  hospital.  He 
raised  the  question  of  settlement  again.  He  came  there  with  Dr. 
White  in  the  hack.  Dr.  White  is  engaged  in  partnership  with  Dr. 
Scott  at  the  hospital.  Mr.  Cox  commenced  a  conversation  with 
me  to  settle.  He  said  to  me:  T  will  give  you  two  hundred  and 
twenty-five  dollars  to  settle,'  and  at  that  time  Dr.  White  came  out 
of  the  hospital  and  he  said,  *Cox,  I  want  to  see  you  a  minute,'  and 
called  him  off  to  the  west  end  of  the  house.  They  had  a  conversa- 
tion and  he  came  back  to  me  and  said,  'Mr.  Huyett,  I  have  just 
talked  to  Doctors  Scott  and  White  in  regard  to  your  ailments  and 
they  stated  to  me  that  you  will  soon  be  all  right,'  and  he  says,  'I 
think  you  will  soon  be  all  right,  and  to  cause  this  settlement  I  will 
make  it  twenty-five  dollars  more,  making  it  two  hundred  and  fifty 
dollars.'  After  Dr.  Scott  examined  me  and  told  me  I  would  soon 
be  as  good  a  man  as  ever,  I  believed  the  statement.  I  had  seen 
Dr.  Scott  quite  frequently  there  at  the  hospital.  I  would  not  have 
made   the   settlement   for   two    hundred    and   fifty    dollars    but    for 
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Dr.  Scott's  statement,  and  relied  upon  the  same.  Mr.  Cox  said, 
'Huyett,  I  have  seen  Dr.  Scott  and  have  talked  to  him  in  regard 
to  your  case  and  he  says  you  will  soon  be  all  right,  and  I  have  seen 
Dr.  White  and  have  talked  with  him  and  he  says  you  will  soon  be 
all  right,  and  I  believe  you  will  soon  be  all  right,  and  to  cause 
this  settlement  I  will  give  you  twenty-five  dollars  more  to  make 
it  two  hundred  and  fifty  dollars.**' 

Dr.  Scott  testified:  "It  is  in  a  sense  normally  true  that  I  have 
been  in  the  employ  of  the  defendant  a  little  over  twelve  years  and 
that  was  my  testimony  in  November,  1904.  As  to  the  nature  of 
the  injuries,  I  advise  the  claim  department  of  the  road,  but  it  is 
the  identical  advice  that  I  give  to  the  patients  as  regards  to  the 
nature  of  their  injuries.  I  advise  the  patients  and  advise  the  claim 
department  and  give  them  'the  same  advice,  and  this  is  the  only 
duty  I  have  with  reference  to  the  railroad  company.  .  .  .  Mr. 
Huyett  told  me  he  was  thinking  about  settling.  He  told  me  he 
did  not  know  whether  to  settle  or  sue  the  company,  and  asked  me 
what  I  thought  about  it.  I  told  him  I  thought  it  was  better  to 
settle  a  case  any  time  than  to  sue,  as  one  would  get  better  results. 
I  examined  him  in  bed  and  standing  up  in  different  positions,  and 
I  expressed  an  opinion  to  him  as  to  the  results  of  his  injuries.  I 
did  tell  him  that  he  would  eventually  be  able  to  work  again.  I 
have  no  authority  to  settle  claims.  I  have  absolutely  nothing  to 
do  with  the  claim  department  of  the  road  further  than  to  advise 
them  of  the  patients  to  the  best  of  my  ability  what  the  conditions 
are  regarding  the  nature,  extent  and  result  of  their  injuries.  Some- 
times the  claim  agent  asks  me  what  a  patient's  condition  is,  and 
sometimes  they  settle  without  asking  me.  I  always  have  a  report 
sent  in  to  the  claim  department.  The  only  duty  I  have  with  ref- 
erence to  the  railroad  company  is  to  advise  the  patients  and  advise 
the  claim  department.  ...  I  told  Huyett  the  nature  and  extent 
of  his  injuries.  I  made  no  statement  to  him  with  a  view  of  induc- 
ing him  to  settle  with  the  company,  no  further  than  to  say  that 
it  was  better  for  a  man  to  settle  with  the  company  than  to  enter 
upon  a  prolonged  law  suit.  I  do  not  know  how  long  that  conversa- 
tion was  before  he  settled.  I  think  he  seemed  to  have  a  good  deal 
of  confidence  in  me.  ...  I  have  absolutely  nothing  to  do  with 
the  claim  department  of  the  road  further  than  to  advise  them  of 
the  patients  to  the  best  of  my  ability  what  the  conditions  are.'' 

Dr.  White  testified:  "I  called  upon  Mr.  J.  J.  Cox,  who  was  the 
local  claim  agent,  and  told  him  that  I  had  wired  Mr.  Lee  over  his 
head  with  reference  to  the  Huyett  matter,  advising  him  he  was 
going  to  institute  suit  on  a  definite  date,  and  suggested  to  Cox 
that  it  might  be  well  to  come  out  and  see  him.  I  said  a  thing, 
perhaps,  I  ought  not  to  have  said,  that  Huyett  was  raising  hell  about 
a  settlement.  Mr.  Cox  came  out  that  afternoon.  I  was  out  there 
to  supper.  I  think  Cox  drove  back  to  town  with  me.  I  had  phoned 
him  to  come  out  and  see  Mr.  Huyett.  As  I  remember  now.  Cox 
drove  back  to  town  with  me  in  my  buggy  and  I  asked  him  if  he 
saw  Huyett.  I  did  not  see  them  together.  I  also  asked  if  he  had 
effected  a  settlement^  and  he  said  be  bad  not    I  told  him  (appellee) 
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the  afternoon  he  told  me  he  was  going  to  bring  suit  that  the  claim 
agent  would  make  him  a  reasonable  offer  in  order  to  keep  down 
any  differences/* 

J.  J.  Cox,  the  claim  agent  who  effected  the  settlement  for  two 
hundred  and  fifty  dollars  with  appellee,  testified:  "I  had  my  oflBce 
at  Avenue  A,  and  their  (Doctors  Scott  and  Whitens)  office  is  on 
the  next  corner  within  a  half  block  of  each  other.  I  represent  the 
railroad  and  they  are  chief  surgeons  for  the  hospital  association. 
Dr.  White  phoned  me  that  Huyett  wanted  to  see  me  and,  in  the 
same  conversation  said  that  Huyett  was  in  no  condition  to  leave 
the  hospital.  I  do  not  remember  talking  to  Dr.  Scott.  ...  I 
always  consult  with  the  doctors  as  to  the  extent  of  the  injury.  I 
talked  to  Dr.  White  about  the  injury  in  this  case.  Doctors  Scott 
and  White  are  the  two  surgeons.'* 

From  this  evidence  we  think  the  issue  submitted  in  the  paragraph 
quoted  was  fairly  raised,  and  that  from  it  the  jury  was  authorized 
to   find   for   appellee. 

The  questions  disposed  of  on  the  former  appeal  will  not  be  again 
discussed. 

We  find  no  error  in  the  judgment,  and  order  that  the  same  be 
affirmed. 

Affirmed. 

Writ  of  error  refused. 


W.  F.  Malonk  v.  Texas  &  Pacific  Railway  Compant. 

Decided  February  22,  1908. 

1. — ^Eyidenee— Bea  Oestae. 

The  doctrine  of  res  gestae  is  based  on  the  presumption  that  declarations 
made  at  the  time  of  the  act,  transaction  or  event  to  which  they  relate,  evoked 
by  it,  without  premeditation,  are  part  of  the  act,  transaction  or  event.  It  is 
not  necessary  that  the  declarations  be  precisely  concurrent  in  point  of  time 
with  the  principal  transaction,  but  tliey  should  be  so  near  as  to  preclude  the 
idea  of  deliberate  design. 

2. — Same — Case  Stated. 

In  a  suit  for  damages  for  personal  injuries  received  while  attempting  to 
board  a  moving  train,  the  testimony  of  third  parties  as  to  an  account  given 
them  by  the  plaintiff  eight  or  ten  minutes  after  the  occurrence  as  to  the  cause 
of  his  injury  and  the  manner  in  which  he  was  knocked  off  the  train,  was 
properly  excluded  as  wanting  in  the  element  of  spontaneity. 

8. — Contribntory  Kegligence— Issue— Haterial  Testimony. 

Where,  in  a  suit  for  personal  injuries  received  while  attempting  to  board 
a  moving  train,  the  defendant  charged  the  plaintiff  with  contributory  negligence, 
testimony  of  the  plaintiff  to  the  effect  that  it  was  not  an  unusual  occurrence 
for  persons  to  board  the  trains  at  the  station  in  question  after  they  were  in 
motion,  and  that  he  himself  had  at  various  times  in  the  past  done  the  same 
thing  when  the  train  was  moving  no  faster  than  it  was  at  the  time  he  was 
hurt  and  had  never  received  any  injury,  was  admissible  as  a  circumstance  to 
be  considered  by  the  jury,  together  with  all  the  other  circumstances,  in  de- 
termining whether  or  not  the  plaintiff  was  guilty  of  contributory  negligence. 
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4.— Personal  Injuries — ^Degree  of  Care — Charge  Criticized. 

Where  the  plaintiff  was  injured  while  attempting  to  board  a  moving  train, 
a  charge  which  required  the  jury  to  find  that  the  plaintiff  had  used  that 
high  degree  of  care  "which  very  prudent  persons  are  accustomed  to  use  under 
like  circumstances  and  conditions"  was  of  questionable  propriety  in  the  use 
of  the  word  "accustomed."  And  so  with  regard  to  the  use  of  the  terms  "gen- 
erally" and  "accustomed"  in  a  charge  in  the  same  case  which  made  it  the  de- 
fendant's duty  to  exercise  "that  high  degree  of  care  and  skill  which  very 
cautious  and  prudent  persons  generally  in  their  line  of  business  are  accus- 
tomed to  use  under  similar  circumstances,  etc." 


5. — Charge— Issue— Undue  Emphasis — Proximate  Cause. 

It  is  not  good  practice  to  repeat  a  charge  upon  an  issue  when  such  issue 
has  been  once  sufficiently  submitted.  And  a  charge  which,  in  a  suit  for  personal 
injuries,  precludes  a  recovery  by  plaintiff  if  the  jury  should  find  that  he  was 
guilty  of  negligence,  without  finding  further  that  such  negligence  was  the 
proximate  cause  of  the  injury,  is  erroneous. 

Appeal  from  the  District  Court  of  Nolan  County.  Tried  below 
before  Hon.  Jas.  I.   Shepherd. 

Beall  Bros,  £  McDugald,  for  appellant. — The  declarations  of  an 
injured  party  as  to  the  manner  of  his  injury,  made  within  ten  or 
fifteen  minutes  after  the  injury,  and  under  circumstances  showing 
the  absence  of  premeditation,  are  admissible  in  evidence  as  a  part 
of  the  res  gestae.  Texas  &  Pac.  Ry.  Co.  v.  Barron,  78  Texas,  423-4; 
International  &  6.  N".  Ry.  Co.  v.  Anderson,  82  Texas,  516;  Texas 
&  Pac.  Ry.  Co.  v.  Robertson,  82  Texas,  657. 

While  custom,  as  to  the  fact  or  manner  of  passengers  boarding 
moving  trains  at  a  given  place  may  not  be  admissible,  as  changing 
or  affecting  any  legal  contract  or  liability,  yet  same  is  admissible 
as  bearing  upon  the  question  of  contributory  negligence  charged 
against  a  passenger  seeking  to  recover  damages  for  injuries ~  negli- 
gently inflicted  upon  him  by  a  railway  company,  while  attempting 
to  so  board  a  train  at  such  place.  Houston  &  T.  C.  Ry.  Co.  v. 
Stewart,  14  Texas  Civ.  App.,  703;  Galveston,  H.  &  S.  A.  Ry.  Co. 
V.  Smith,  69  Texas,  407-8;  St.  Louis  &  Texas  Ry.  Co.  v.  Crosnoe, 
72  Texas,  79;  International  &  G.  N.  Ry.  Co.  v.  Kuehn,  2  Texas 
Civ.  App.,  219. 

This  being  an  action  in  damages  for  personal  injuries,  against 
a  railroad  company,  the  act  complained  of  alleged  to  have  been 
negligent,  it  was  error  in  the  court  in  using  the  word  "accustomed'^ 
in  its  charge  upon  the  duties  of  the  defendant's  porter,  instead  of 
the  word  "used'*  or  *^exercised."  Houston  &  T.  C.  Ry.  Co.  v. 
Sgalinski,  46  S.  W.,  113;  Railway  Co.  v.  Fowler,  34  S.  W.,  661; 
Pelfrey  v.  Texas  Cent.  Ry.  Co.,  73  S.  W.,  411;  International  & 
G.  N.  Ry.  Co.  V.  Tasby,  17  Texas  Ct.  Rep.,  932. 

Wagstaff  &  Davidson,   for   appellee. 

CONKER,  Chief  Justice. — ^Appellant  has  appealed  from  an 
adverse  judgment  in  a  suit  instituted  by  him  in  the  District  Court 
of  Nolan  County  to  recover  damages  for  personal  injuries.  He 
alleges  that  about  the  3d  day  of  December,  1906,  while  endeavoring 
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to  take  passage  on  one  of  appellant^s  passenger  cars  at  Roscoe, 
Texas,  and  after  he  had  attained  a  secure  footing  on  the  step  of 
the  car,  one  of  appellant^s  employes,  the  porter,  negligently  and 
violently  closed  the  door  of  the  vestibule  at  which  appellant  was 
about  to  enter,  and  that  he  was  thereby  forcibly  knocked  from  the 
train  and  injured  as  he  alleges  in  his  petition,  for  which  he  sought 
to  recover  as  damages  nineteen  hundred   and  fifty   dollars. 

The  appellee  answered  by  a  general  denial  and  a  plea  of  con- 
tributory  negligence   in  attempting  to   board   a   moving  train. 

Error  is  first  assigned  to  the  court^s  action  in  excluding  the 
testimony  of  Tom  Weaver  and  Jack  Yarborough  to  the  effect  that 
within  eight  or  ten  minutes  after  the  accident  appellant  related  to 
them  the  cause  of  his  injury  and  the  manner  in  which  he  was 
knocked  off  the  train  substantially  as  alleged.  Appellant  insisted 
that  this  statement  constituted  part  of  the  res  gestae  and  as  such 
was  admissible.  This  doctrine  is  based  on  the  presumption  that 
declarations  made  at  the  time  of  the  act  or  transaction  or  the 
event  to  which  they  relate,  evoked  by  it,  without  premeditation, 
are  part  of  the  act  or  transaction  or  event.  In  order  to  be  admis- 
sible as  part  of  the  res  gestae  it  is  not  necessary  that  the  declarations 
be  precisely  concurrent  in  point  of  time  with  the  principal  trans- 
action. It  should  appear,  however,  that  the  declarations  were  evoked 
by  the  transaction,  and  that  they  were  without  premeditation;  that 
they  spring  out  of  it,  are  voluntary  and  spontaneous,  and  made  at 
a  time  so  near  as  to  preclude  the  idea  of  deliberate  design.  Where 
the  circumstances  of  the  case  render  it  probable  that  a  statement 
offered  as  res  gestae  is  the  result  of  premeditation  or  deliberate 
design,  to  effect  a  certain  purpose,  it  should  not  be  received.  So 
far  as  shown  in  the  bill  of  exception  to  which  this  ruling  relates, 
there  is  nothing  to  indicate  that  appellant's  statements  were  spon- 
taneous declarations  evoked  by  the  transaction,  nor  do  the  cir- 
cumstances exclude  the  idea  of  premeditation,  and  we  are  not  pre- 
pared to  disapprove  the  court^s  ruling  in  question.  See  McGowen 
V.  McGowen,  52  Texas,  657;  City  of  Galveston  v.  Barbour,  62  Texas, 
172;  Missouri,  K.  &  T.  Ry.  (Jo.  of  Texas  v.  Tarwater,  33  Texas 
Civ.  App.,  116,  and  cases  therein  cited. 

Error  is  also  assigned  to  the  action  of  the' court  in  excluding  as 
immaterial  and  incompetent  the  following  evidence  offered  by  appel- 
lant: "I  have  often  been  at  the  incoming  and  outgoing  passenger 
trains  at  Roscoe  and  know  that  it  is  almost  alwavs  the  case  that 
parties  board  such  trains  after  they  have  started  and  are  in  motion. 
That  it  is  not  unusual  for  passengers  on  the  trains  to  alight  from 
the  trains  and  then  board  the  trains  when  they  are  starting  out, 
and  it  is  often  the  case  that  passengers  from  Roscoe  board  such 
trains  after  they  are  starting  and  in  motion.  That  he  had  at 
various  times  in  the  past  boarded  the  trains  at  Roscoe  in  leaving 
for  other  points  after  such  trains  had  started  and  in  motion  and 
going  as  fast  as  the  train  was  moving  at  the  time  he  was  hurt, 
and  that  he  had  never  before  received  any  injuries  in  so  boarding 
such   trains   and   found   no   ill   convenience   in   so   boarding   same." 

It  seems  to  us  that  thisi  and  other  like  evidence  that  was  offered 
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and  excluded,  was  admissible  on  the  issife  of  appellant's  contributory 
negligence.  Evidence  was  offered  and  received  to  the  effect  that 
appellee^s  passenger  trains  usually  stopped  a  short  time  at  Eoscoe, 
and  that  the  stop  in  this  instance  was  short,  and  we  think  the  evi- 
dence quoted  was  admissible,  not  as  disproving  or  excusing  a  want 
of  due  care,  but  as  a  circumstance  proper  for  the  consideration  of 
the  jury,  together  with  all  the  other  circumstances,  in  determining 
whetlier  or  not  appellant  was  chargeable  with  contributory  negli- 
gence in  attempting  to  board  the  train  as  he  did.  The  question 
of  negligence  is  peculiarly  one  for  the  jury,  and  in  determining 
the  issue  the  jury  had  the  right  to  consider  every  circumstance 
offered  that  would  probably  affect  the  action  of  a  person  of  ordinary 
caution  and  prudence.  While,  of  course,  the  fact,  if  it  is  a  fact, 
that  appellant  and  others  had  frequently  boarded  trains  at  Eoscoe 
when  in  as  rapid  motion  as  the  train  was  going  at  the  time  under 
consideration,  would  not  authorize  appellant  to  undertake,  as  he  did, 
to  board  the  train  if  under  all  the  circumstances  a  person  of  ordinary 
care  and  prudence  would  not  have  undertaken  to  do  so;  yet,  as  in 
other  words  before  stated,  the  fact,  if  it  be  true,  that  appellant 
had  frequently  before  boarded  the  train  under  like  circumstances, 
and  that  he  had  seen  others  likewise  do  so  without  injury,  was, 
together  with  other  evidence,  for  the  consideration  of  the  jury  in 
determining  whether  or  not  appellant  was  using  that  degree  of 
caution  and  prudence  to  avoid  injury  to  himself  that  the  law  re- 
quires of  him. 

The  court^s  charge  is  also  objected  to  in  a  number  of  assign- 
ments, but  in  view  of  the  easy  remedy  by  correction  upon  another 
trial,  we  will  not  stop  to  consider  whether  the  objections  would 
require  a  reversal  of  the  cause.  It  will  only  be  necessary  to  briefly 
notice  them.  The  court  in  the  tenth  paragraph  of  the  charge  in 
effect  made  the  negligence  of  appellant  depend  upon  whether  the 
care  exercised  was  of  that  high  degree  "which  very  prudent  persons, 
are  accustomed  to  use  under  like  circumstances  and  conditions.'* 
The  use  of  the  word  "accustomed'*  in  that  connection  is  at  least 
questionable  and  should  be  omitted.  We  also  notice  that  in  the 
third  clause  of  the  court's  charge  appellee's  duty  is  defined  to  be 
the  exercise  of  "that  high  degree  of  care  and  skill  which  very 
cautious,  prudent  and  competent  persons  generally  in  their  line  of 
business  are  accustomed  to  use  under  similar  circumstances,"  etc. 
We  are  not  inclined  to  approve  the  use  of  the  terms  "generally" 
and  "accustomed"  in  the  definition  given.  The  court,  too,  unnec- 
essarily emphasized  the  issue  of  contributory  negligence.  It  seems 
to  have  been  sufficiently  submitted  in  the  twelfth  paragraph  of 
the  court's  charge  and  there  was  therefore  no  necessity  of  again 
submitting  it  in  the  thirteenth  paragraph,  which  is  subject  to  the 
further  criticism  that  appellant's  negligence,  if  any,  was  made  to 
preclude  a  recovery  regardless  of  whether  such  negligence  was  the 
proximate  cause  of  his  injury.  If,  in  fact,  as  appellant  testified, 
he  had  secured  a  firm  footing  upon  the  steps  of  the  car  before  the 
door  was  closed  upon  him,  it  is  not  easy  to  see  how  his  negligence. 

Vol.  XLIX.  Civil— 26. 


402  Texas  Civil  Appeals  Reports/  Vol.  49.       [February, 

if  any,  in  attempting  to  boafd  a  moving  train  proximately  contributed 
to  the  result  of  which  he  complains. 

For   the   error  of  the   court   in   rejecting  the   excluded   testimony, 
it  is  ordered  that  the  judgment  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


T.  B.  Williamson  et  al.  v.  J.  T.  Brown. 

Decided  February  29,  1908. 

Limitation — Three  Tears — ^Tltle  or  Color  of  Title. 

A  junior  patent  is  a  Bulficient  grant  of  land  which  is  subject  to  location 
and  grant  to  support  the  defense  of  three  years  adverse  possession,  since  it 
is  effectual  to  convey  to  the  grantee  whatever  right  or  title  the  government  may 
have  in  the  land  at  the  time  of  making  the  grant,  although,  on  account  of 
a  previous  grant,  only  an  inferior  title  is  conveyed.  Such  title  is  only  void 
as  to  the  prior  grant.  But  an  unauthorized  patent  to  public  school  land  is 
absolutely  void  and  therefore  is  neither  title  nor  color  of  title  witliin  the  mean- 
ing of  the  statute  of  limitation. 

Appeal  from  the  District  Court  of  Lubbock  County.  Tried  below 
before  Hon.  L.  S.  Kinder. 

H.  C,  Ferguson,  for  appellants. — The  land  owned  and  claimed 
by  appellant  having  been  located  and  the  patent  therefor  issued  by 
the  State  of  Texas  prior  to  the  purchase  by  the  plaintiflp  of  the 
section  sued  for,  it  passed  the  superior  title  to  appellant,  and  if 
there  is  a  conflict  on  the  ground  between  the  two  surveys,  that  of 
appellant  is  the  superior  and  that  held  by  plaintiff  must  yield,  it 
being  immaterial  that  the  title  to  that  purchased  by  plaintiff  had 
been  previously  surveyed  for  the  public  school.  Frontroy  v.  Atkinson, 
17  Texas  Ct.  Eep.,  749;  Decourt  v.  Sproul,  66  Texas,  370;  Culbertson 
v.  Blanchard,  79  Texas,  491;  Bryan  v.  Shirley,  53  Texas,  459; 
Bowmer  v.  Hicks,  22  Texas,  162;  Carter  v.  Clifton,  17  Texas  Ct. 
Eep.,  177;  Sayles'  Civil  Statutes,  art.  1333;  Scott  v.  Farmers  &  M. 
Nat.  Bank,  3  Texas  Ct.  Eep.,  885;  Lloyd  v.  Brinck,  35  Texas,  6; 
Clanborne  v.  Tanner,  18  Texas,  68;  Brown  v.  Bentfro,  57  Texas, 
332;  Templeman  v.  Gibbs,  25  S.  W.  Sep.,  737;  Galan  v.  Goliad, 
32  Texas,  788;  Armstrong  v.  Elliot,  20  Texas  Civ.  App.,  41; 
Converse  v.  Langshaw,  81  Texas,  277;  Grigsby  v.  May,  84  Texas, 
249;  League  v.   Eogan,   69   Texas,   427. 

W.  D.  Benson,  L,  W.  Dalton  and  Oeo.  R.  Bean,  for  appellee. — 
A  patent  to  a  preemption  is  void  if  its  location  was  made  on  land 
theretofore  surveyed  for  the  school  fund,  and  the  patent  is  also  void 
and  will  not  support  limitation,  even  if  patented  after  the  school 
land  is  sold.  Hogue  v.  Baker,  92  Texas,  58;  Besson  v.  Eichards, 
24  Texas  Civ.  App.,  64;  Texas  Land  &  Mortgage  Co.  v.  State,  1 
Texas  Civ.  App.,  616;  Sutton  v.  Carabajal,  26  Texas,  497;  Clark 
V.  Smith,  59  Texas,  279;  Jones  v.  Andrews,  9  S.  W.,  172. 

STEPHEN'S,    Associate    Justice.— :There    is    a   conflict   between 
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the  southern  boundary  of  section  16,  block  BG,  in  Lubbock  County, 
and  the  northern  boundary  of  a  junior  survey  in  the  name  of  T. 
A.  Acuff.  Appellee  owned  section  16,  block  EG,  and  brought  this 
action  of  trespass  to  try  title  against  the  appellants,  one  of  whom 
owned  the  Acu£f  survey.  The  main  defense  interposed  was  that  of 
the  statute  of  limitation  of  three  years. 

The  case  was  submitted  to  the  jury  on  special  issues  and  the 
following  findings,  among  others,  were  made:  First,  that  there 
was  a  conflict  of  forty-seven  acres  between  the  two  surveys.  Second, 
that  appellant  Williamson  had  enclosed  by  a  fence  and  was  in  pos- 
session of  twenty-eight  acres  of  this  conflict.  Third,  that  he  had 
had  the  same  enclosed  and  that  he  and  those  under  whom  he  claimed 
had  been  in  peaceable  and  adverse  possession  thereof  since  1898. 
The  verdict  also  covered  the  issue  of  improvements  in  good  faith, 
as  to  which  there  is  no  controversy  here.  Neither  party  sought  to 
have  any  additional  issues  submitted  to  the  jury,  but  both  parties 
claimed  a  judgment  on  the  verdict,  the  appellants  claiming  that  the 
finding  of  adverse  possession  in  their  favor  entitled  them  to  a 
judgment,  and  this  claim  being  denied,  have  appealed  to  this  court. 

The  Acuff  survey  was  made  in  July,  1895,  and  was  patented 
May  11,  1897,  as  a  homestead  donation  of  one  hundred  and  sixty 
acres.  The  field  notes  called  for  the  south  boundary  line  of  block 
EG,  which  could  only  be  traced  by  calls  for  course  and  distance  from 
a  well  known  monument  several  miles  west  of  this  survey.  These 
field  notes,  however,  called  for  objects  on  the  ground  which  definitely 
located  the  northern  boundary  of  the  Acuff  survey  north  of  the 
south  boundary  of  block  EG.  It  was  nearly  a  year  after  the  issuance 
of  the  patent  under  which  possession  was  taken  of  that  part  of 
school  section  16  in  block  EG  which  was  included  in  the  Acuff  field 
notes  before  this  school  section  was  sold  to  appellee,  April  30,  1898, 
who  thereafter  continued  to  occupy  the  same. 

Conclusions. — The  question  to  be  determined  is:  Did  the  patent 
to  the  Acuff  survey  constitute  title  or  color  of  title  within  the 
meaning  of  the  three  years  statute  of  limitation  to  that  part  of 
school  section  16  in  controversy? 

It  was  declared  in  section  2,  article  7,  of  the  Constitution,  that 
all  the  alternate  sections  of  land  reserved  by  the  State  out  of  grants 
made  or  to  be  made  to  railroads  should  constitute  a  perpetual 
public  school  fund,  and  it  was  provided  in  section  4  of  this  article 
that  lands  so  set  apart  should  be  sold  under  such  regulations,  at 
such  times,  and  on  such  terms  as  might  be  prescribed  by  law. 
These  regulations  were  made,  and  the  land  in  controversy  was  sold 
to  appellee  in  compliance  therewith.  It  therefore  distinctly  appears 
that  no  part  of  school  section  16  was  subject  to  appropriation  under 
the  homestead  donation  statute.  The  Commissioner  of  the  Land 
Office,  therefore,  had  no  power  to  issue  a  patent  to  the  land  in 
controversy  as  a  homestead  donation,  in  consequence  of  which  it 
must  be  held  that  the  patent  was  void  insofar  as  it  attempted  to 
convey  school  land.  Texas  Land  &  Mortgage  Co.  v.  State,  1  Texas 
Civ.  App.,  616,  and  cases  there  cited;  League  v.  Bogan,  59  Texas, 
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427;  Sherwood  v.  Fleming,  25  Texas  Sup.,  408;  Smith  v.  Power, 
23  Texas,  30.  In  the  case  last  cited  it  was  held  that  a  grant  from 
the  State,  in  order  to  constitute  title  or  color  bf  title  within  the 
meaning  of  the  statute  of  limitations,  "must  be  effectual  to  convey 
to  the  grantee  whatever  right  or  title  the  government  had  in  the 
land  at  the  time  of  making  the  grant,^*  to  which  was  added,  "it 
need  not  necessarily  carry  with  it  the  paramount  title,  but  it  must 
be  title,  as  against  the  gdvernment,  valid  in  itself  when  tested 
by  itself,  and  not  tried  by  the  title  of  others.  It  must  have  intrinsic 
validity,  as  between  the  parties  to  it;  though  it  may  be  relatively 
void  as  respects  the  rights  of  third  persons.  If  it  be  absolutely 
void,  a  nullity,  it  can  not  be  said  to  be  a  grant,  or  the  basis  of  a 
transfer  of  the  title  from  the  government.^'  This  language  has 
been  more  than  once  reproduced,  substantially,  in  subsequent  cases. 

As  we  understand  the  decisions  on  this  subject,  a  junior  patent 
is  a  sufficient  grant  of"  land  which  is  subject  to  location  and  grant 
to  support  the  defense  of  three  years  adverse  possession,  since  it  is 
effectual  to  convey  to  the  grantee  whatever  right  or  title  the  gov- 
ernment may  have  in  the  land  at  the  time  of  making  the  grant, 
although  on  account  of  a  previous  grant  only  an  inferior  title  is 
conveyed.  It  is  only  void  as  to  the  prior  grant.  It  would  be 
sufficient  to  connect  the  patentee  with  the  sovereignty  of  the  soil, 
and,  in  the  absence  of  proof  of  the  senior  patent,  to  warrant  a  re- 
covery in  an  action  of  trespass  to  try  title.  It  can  not  therefore 
be  said  to  be  no  title.  On  the  other  hand,  where  the  land  is  reserved 
from  location  and  is  held  by  the  government  for  a  different  purpose, 
as  is  ihe  case  with  alternate  sections  of  public  school  lands,  the 
unauthorized  patent  has  no  effect  whatever  on  the  right  or  title  of 
the  government  at  the  time  of  its  issuance,  and  would  not  warrant 
ejectment.  It  is  therefore  neither  title  nor  color  of  title  within 
the  meaning  of  the  statute  of  limitations. 

As  to  other  issues  presented  in  the  brief,  it  is  sufficient  to  say 
that  there  was  no  room  for  controversy  as  to  the  true  location 
of  the  south  boundary  of  block  EG.  The  judgment  is  therefore 
affirmed. 

Affirmed. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


George  L.  Beatty  v.  W.  W.  O'Harrow. 

Decided  February  29,  1908. 

limitation  TTnder  Tax  Deed. 

The  statute  of  limitation  of  five  years  will  not  begin  to  run  in  favor  of 
one  claiming  and  holding  land  under  a  tax  deed  until  after  the  expiration  of 
the  two  years  allowed  the  owner  to  redeem. 

Appeal  from  the  District  Court  of  Lubbock  County.     Tried  below 
before  Hon.  L.   S.  Kinder. 
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H.  C.  Ferguson  and  McOee  &  Puckett,  for  appellant. — The  court 
erred  in  its  holding  that  the  statute  of  limitation  did  not  begin 
to  run  in  favor  of  the  defendant  until  two  years  after  the  date  of 
the  sheriff's  deed  under  which  defendant  held.  Niday  v.  Cochran, 
42  Texas  Civ.  App.,  292;  Parsons  v.  Viets  (Mo.),  9  S.  W.,  908; 
Wain  V.   Shearman,  11  Am.   Dec,  624. 

R.  A.  Sowder  and  W.  D,  Benson,  for  appellee. — The  deed  from 
the  sheriff  to  Wood  was  admitted  by  the  defendant  in  his  answer 
to  be  a  tax  deed,  and  was  not  sufficient  as  a  basis  for  the  five  years 
statute  of  limitation  until  five  years  had  elapsed  from  the  period 
of  redemption  allowed;  possession  must  be  had  for  five  years  suc- 
ceeding the  two  years  from  date  of  deed.  Rev.  Stats.  1895,  art. 
5187;  Davis  v.  Hurst,  14  S.  W.,  610;  Holmes  v.  Loughren,  97 
Minn.,  83. 

SPEER,  Associate  Justice. — This  is  an  action"  of  trespass  to 
try  title  brought  by  the  appellee  against  the  appellant  to  recover 
twenty  lots  in  the  town  of  Lubbock,  Texas.  The  defenses  relied  on 
were  those  of  five  years  limitation  and  improvements  in  good  faith. 

The  trial  court's  findings  of  fact  show  that  appellee  has  a  regular 
chain  of  title  from  the  State  to  one  W.  P.  Phoenix  and  a  deed 
from  Phoenix  to  himself,  in  which  Phoenix  reserved  a  vendor's  lien 
to  secure  tlie  payment  of  two  notes  given  by  the  appellee  for  the 
sum  of  one  hundred  dollars  and  one  hundred  and  twenty-five 
dollars  respectively,  which  said  lien  had  never  been  released  at  the 
time   of   trial. 

The  appellant's  defense  of  limitation  rests  upon  the  following 
facts:  On  June  7,  1898,  the  sheriff  of  Lubbock  County  executed 
to  M.  A.  Wood  a  sheriff's  deed  to  the  land  in  controversy  to  satisfy 
a  judgment  rendered  on  May  6,  1898,  in  favor  of  the  State  of 
Texas  against  unknown  owner  in  a  suit  to  recover  taxes  due  on  the 
land.  That  judgment  was  based  on  a  citation  by  publication  which 
was  addressed:  "To  the  sheriff  or  any  constable  of  Lubbock  County, 
Greeting:  You  are  hereby  commanded  that  by  making  publication," 
etc.,  but  the  deed  itself  contained  nothing  to  show  this  defect  in 
the  citation.  There  were  regular  deeds  of  conveyance  from  said 
M.  A.  Wood  down  to  appellant,  all  duly  registered,  and  the  appel- 
lant and  those  through  whom  he  claims  have  paid  all  taxes  due  on 
said  property  from  and  including  the  year  1898  to  the  time  of  trial. 
On  June  10,  1898,  M.  A.  Wood  took  actual  possession  of  the  property 
in  controversy,  and  he  and  all  those  claiming  under  him  have 
held  actual  and  peaceable  possession  continuously  from  that  date 
until  the  time  of  the  commencement  of  this  suit,  which  was  on 
May  20,  1905.  The  appellant  and  those  under  whom  he  claims  have 
placed  improvements  on  the  land  in  controversy  to  the  value  of  one 
thousand  dollars,  and  there  is  no  controversy  as  to  the  sufficiency 
of  their  possession  to  authorize  a  recovery  by  them  for  these  im- 
provements. 

We  adopt  the  trial  court's  findings  of  fact  and  concur  in  his 
opinion   that   appellee  was   entitled   to   a   judgment.     By   excluding 
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the  two  years  from  June  7,  1898,  to  June  7,  1900,  during  which 
time  the  owner  was  entitled  under  the  statute  to  redeem  his  land 
from  the  tax  sale,  and  during  which  time  the  possession  of  appellant 
was  therefore  not  adverse  to  this  right,  five  years  had  not  elapsed 
prior  to  the  institution  of  this  suit.  The  defense  therefore  failed. 
That  tlie  two  years  first  ensuing  after  the  tax  sale  should  be  ex- 
cluded from  the  computation  we  think  there  can  be  no  doubt.  Davis 
V.  Hurst,  14  S.  W.,  610.  While  it  has  been  often  held  that  a  tax 
deed  will  support  the  plea  of  limitation  under  the  five  years  statute, 
yet  we  know  of  no  case  in  which  it  is  held  that  that  statute  begins 
to  run  before  the  expiration  of  the  time  within  which  the  owner 
is  entitled  to  redeem.  During  this  period  the  possession  of  the 
purchaser  is  much  like  that  of  a  mortgagee  in  possession.  It  is 
subject  rather  than  adverse  to  the  right  of  the  owner  to  repossess 
himself  at  any  time  by  a  redemption. 

The  judgment  of  the  District  Court  in  favor  of  appellee  for  the 
land  and  in  favor  of  appellant  for  his  improvements  will  therefore 
be  affirmed. 

Affirmed, 

Writ  of  error  refused. 


City  of  Comanche  v.  Q.  H.  Goodson. 

Decided  February  29,  1908. 

Appeal — ^Brlef— Copying  Assignment. 

An  assignment  of  error  not  copied  into  appellant's  brief  will  not  be  con- 
sidered on  appeal  when  objection  is  made  by  appellee. 

Appeal  from  the  District  Court  of  Comanche  County.  Tried 
below  before  Hon.   N".   B.   Lindsey. 

U.   0.   Lovejoy,  for   appellant. 

Ooodson  &   Ooodson,   for  appellees. 

STEPHENS,  Associate  Justice. — ^This  was  a  tax  suit  brought 
in  the  name  of  the  city  of  Comanche  against  the  appellees  to  recover 
taxes  for  the  years  1896  and  1900  and  to  foreclose  a  tax  lien  on 
certain  real  estate  in  said  city.  Tlie  appellees  pleaded  payment  of 
the  taxes  and  this  was  the  controverted  issue  in  the  case,  which 
was  tried  before  the  court  without  a  jury  and  resulted  in  a  verdict 
in  their  favor. 

We  are  asked  by  appellant  to  hold  that  the  evidence  did  not 
warrant  a  finding  that  the  taxes  had  been  paid,  but  no  assignment 
of  error  is  copied  in  the  brief  and  on  this  ground  the  appellees 
object  to  our  considering  the  question,  which  objection  is  sustained 
and  the  judgment  affirmed. 

Affirmed, 
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Southern  Kansas  Railway  Company  op  Texas  v.  T.  B.  Yaebbouoh. 

Decided  February  29,  1908. 

Carrier!  of  Live  Stook— Initmotlons  to  Jnry. 

In  a  suit  against  several  railroad  companies  for  damages  to  a  shipment 
of  cattle  alleged  to  have  resulted  from  negligent  rough  handling  and  demy  in 
transportation,  the  following  portion  of  the  court's  charge  considered  and  ap- 
proved: 

(A).  "You  will  And  in  favor  of  such  defendants,  if  any,  as  you  may  find 
from  the  evidence  did  not  contribute  to  the  injury  of  said  cattle  by  negligent 
rough  handling  and  unreasonable  delays."  Held,  not  subject  to  the  objections, 
in  view  of  other  portions  of  the  charge,  that  it  required  the  jury  to  find  affirm- 
atively from  the  evidence  that  the  defendants  did  not  contribute  to  the  injuries 
complained  of  before  they  could  find  for  the  defendants,  and  that  the  charge 
assumed  that  the  defendants  had  injured  the  cattle. 

(B).  **If  you  shall  find  that  the  defendants  or  either  of  them  transported 
said  cattle  with  reasonable  dispatch  and  did  not  delay  the  same  unreason- 
ably, and  did  not  handle  said  cattle  roughly  or  injure  them  thereby,  or  if  you 
find  said  cattle  were  not  damaged,  then  you  will  find  for  the  defendants  in  this 
case  or  for  such  one  as  did  not  contribute  to  their  injury  by  negligence  in  hand- 
ling or  transporting  them."  Held,  in  view  of  another  portion  of  the  charge 
which  required  the  jury  to  find  that  the  delays  and  rough  handling,  if  any, 
were  negligent,  the  above  charge  was  not  subject  to  the  criticism  that  it  misled 
the  jury  to  believe  that  one  of  the  defendants  was  not  guilty  of  negligence  in 
the  respects  named,  nor  that  rough  handling  constituted  negligence  as  matter 
of  law. 

(C).  "In  estimating  the  damages  you  will  take  into  consideration  only 
such  damages  as  may  have  been  sustained  by  reason  of  unreasonable  delays 
and  rough  handling,  if  any."  Held,  apparent  from  the  charge  as  a  whole  that 
by  the  terms  "rough  handling"  the  court  meant  such  unreasonable  and  negli- 
gent handling  of  the  cattle  as  was  beyond  the  natural  and  usual  way  of  hand- 
ling such  shipments. 

Appeal  from  the  District  Court  of  Childress  County.  Tried 
below  before  Hon.   S.  P.  Huff. 

Hoover  &  Taylor  and  W.  T.  Allen,  for  appellants. — The  court 
erred  in  the  fifth  paragraph  of  the  charge.  Bevised  Statutes,  art. 
1317;  Costley  v.  Galveston  City  Ry.,  70  Texas,  112;  Biering  v. 
First  Nat.  B.  of  G.,  69  Texas,  602;  Campbell  v.  Trimble,  75  Texas, 
270;  Texas  &  Pac.  By.  v.  Hill,  71  Texas,  456;  Bennett  v.  Missouri, 
K.  &  T.  By.,  11  Texas  Civ.  App.,  423;  Mayo  v.  Tudor,  74  Texas, 
471;  East  Texas  Fire  Ins.  Co.  v.  Brown,  82  Texas,  631;  Interna- 
tional &  G.  N.  By.  V.  Hubbs,  11  Texas  Ct.  Bep.,  167. 

The  court  erred  in  the  seventh  paragraph  of  the  charge.  St. 
Louis  S.  W.  By.  v.  Haynes,  13  Texas  Ct.  Bep.,  25;  Henry  v. 
Sansom,  2  Texas  Civ.  App.,  150;  Gulf,  C.  &  S.  F.  By.  v.  Harriett, 
80  Texas,  81 ;  Trinity  &  S.  By.  v.  Schofield,  10  S.  W.,  575. 

A,  J.  Clendenen  and  E.  E.  Diggs,  for  appellee. — The  charge  of 
the  court  was  not  subject  to  the  criticisms  urged  against  it.  Kauff- 
man  v.  Babcock,  67  Texas,  241;  Baker  v.  Ashe,  80  Texas,  356; 
Jobe  V.  Houston,  23  S.  W.,  408;  Brunswig  v.  White,  70  Texas,  504; 
St.  Louis  &  S.  F.  By.  Co.  v.  McClain,  80  Texas,  85;  Galveston, 
H.  &  S.  A.  By.  Co.  v.  Matula,  79  Texas,  577. 
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CONNER,  Chief  Justice. — This  suit  was  instituted  by  the 
appellee  against  the  Fort  Worth  &  Denver  City  Railway  Company, 
the  Southern  Kansas  Railway  Company  of  Texas,  and  the  Atchison, 
Topeka  &  Santa  Fe  Railway  Company,  to  recover  damages  alleged 
to  have  resulted  on  account  of  negligent  delay  and  rough  handling 
of  a  shipment  of  one  huildred  and  seventy-two  head  of  cattle  from 
Childress,  Texas,  to  the  National  Stock  Yards,  Illinois,  on  the  15th 
day  of  November,  1902.  The  trial  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  Fort  Worth  &  Denver  City  Railway  Company 
and  against  the  other  two  railway  companies  named  for  the  sum 
of  six  hundred  and  thirty-two  dollars  and  seventy-five  cents. 

The  assignments  of  error  criticise  the  fifth,  seventh  and  eighth 
clauses  of  the  court's  charge  and  finally  complain  of  the  verdict 
as  excessive  and  unsupported  by  the  evidence.  In  the  fifth  para- 
graph of  the  instructions  to  the  jury  the  words,  "You  will  find 
in  favor  of  such  defendants,  if  any,  as  you  may  find  from  the  evi- 
dence did  not  contribute  to  the  injury  of  said  cattle  by  negligent 
rough  handling  and  unreasonable  delay,*'  are  complained  of  on  the 
ground  that  the  instruction  required  tlie  jury  to  find  affirmatively 
from  the  evidence  that  the  defendants  did  not  contribute  to  the 
injuries  complained  of  before  they  could  find  for  the  defendants, 
and  that  the  charge  assumed  that  the  defendants  had  injured  the 
plaintiff's  cattle  by  negligent  rough  handling  and  unreasonable 
delays.  In  the  first  and  second  clauses  of  the  charge,  which  are 
not  objected  to,  the  court  submitted  the  several  issues  of  liability 
of  the  Fort  Worth  &  Denver  City  Railway  Company  and  of  the 
other  railway  companies  named,  which  were  treated  on  the  trial 
as  one,  and  in  the  tenth  clause  the  jury  were  expressly  charged 
that  the  burden  of  proof  was  upon  the  plaintiff.  The  jury  must 
therefore  have  understood  from  the  charge  that  it  devolved  upon 
appellee  before  he  was  entitled  to  recover  to  show  by  preponderance 
of  the  evidence  that  the  acts  of  negligence  and  injuries  charged  were 
true,  and  it  is  hardly  reasonable  to  presume  that  the  jury  construed 
the  words  quoted  from  the  fifth  paragraph  as  an  assumption  on  the 
part  of  the  court  that  appellee's  cattle  had  been  injured  by  rough 
handling  and  unreasonable  delays,  or  as  casting  the  burden  of  proof 
upon  appellants  contrary  to  the  specific  instruction  given  in  the 
tenth  paragraph. 

In  the  seventh  paragraph  the  court  instructed  the  jury,  among 
other  things,  that  "If  you  shall  find  that  the  defendants,  or  either 
of  them,  transported  said  cattle  with  reasonable  dispatch  and  did 
not  delay  the  same  unreasonably,  and  did  not  handle  said  cattle 
roughly  or  injure  them  thereby,  or  if  you  find  said  cattle  were  not 
damaged,  then  you  will  find  for  the  defendants  in  this  case  or 
for  such  one  as  did  not  contribute  to  their  injury  by  negligence  in 
handling  or  transporting  them,  and  so  say  by  your  verdict.'*  This 
charge  was  one  in  favor  of  defendants  and  in  no  event  authorized 
a  recovery  by  the  plaintiff,  and  when  construed  together  with  other 
portions  of  the  charge  could  hardly  have  misled  the  jury  to  believe, 
as  is  insisted  in  effect,  that  one  of  the  defendants  failed  to  contribute 
to  the  injury  of  the  cattle  by  negligence  in  handling  or  transporting 
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them,  or  that  the  court  meant  that  "rough  handling*'  constituted 
negligence  as  a  matter  of  law.  In  the  clauses  of  the  charge  in 
which  appellee's  right  to  recover  was  submitted,  such  right  was 
made  to  depend  distinctly  upon  a  finding  that  the  delays  and  rough 
handling  alleged  constituted  negligence.  And  in  the  eighth  clause 
the  jury  were  distinctly  instructed  that  they  could  "not  allow  plain- 
tiff anything  for  such  shrinkage  or  damage  as  would  be  ordinary 
and  reasonable  in  a  shipment  of  cattle  of  that  kind  and  class  over 
the  said  lines  of  railroad  from  Childress  to  St.  Louis;  but  in  esti- 
mating the  damages,  if  any,  you  will  take  into  consideration  only 
such  as  may  have  been  sustained  by  the  cattle  by  reason  of  unrea- 
sonable delays  and  rough  handling,  if  any.'' 

What  has  been  said  also  applies  in  a  measure  to  the  criticism 
made  of  the  eighth  paragraph  of  the  charge  wherein  the  jury  were 
instructed  that  "in  estimating  the  damages  they  would  take  into 
consideration-  only  such  damages  as  may  have  been  sustained  by 
reason  of  unreasonable  delays  and  rough  handling,  if  any."  As 
before  stated,  we  think  it  apparent  from  the  charge  as  a  whole  that 
by  the  terms  "rough  handling"  the  court  meant  such  unreasonable 
and  negligent  handling  of  the  cattle  as  was  beyond  the  natural 
and  usual  way  of  handling  such  shipments,  and  the  jury  must  have 
so  understood  the  terms.  We  think  the  charge  as  a  whole  fairly 
submitted  the  issues  to  the  jury  and  that  the  criticisms  made  of 
it  in  these  assignments  can  not  be  maintained. 

In  relation  to  the  final  assignment  complaining  that  the  verdict 
is  excessive  and  unsupported  by  the  evidence,  we  think  it  sufficient 
to  say  that  the  evidence,  has  been  carefully  examined,  and  it  not 
only  warrants  the  verdict  and  judgment  in  appellee's  behalf,  but 
would  even  have  authorized  a  verdict  in  a  larger  amount.  Nor 
have  appellants  any  cause  to  complain  of  the  finding  in  favor  of 
the  Fort  Worth  &  Denver  City  Railway  Company,  in  that,  among 
other  things  no  recovery  against  appeilants  was  authorized  under 
the  charge  save  for  their  own  negligence. 

We  conclude  that  all  assignments  of  error  should  be  overruled 
and  the  judgment  affirmed. 

Afftrmed. 

Writ  of  error  refused. 


Texas  Midland  Railroad  v.  A.  B.  Ritchet. 

Decided  February  29,  1908. 

1. — Carrier  of  Passengrers — AUghting  from  Train — ^Personal  Injury — Evidence 

— Chargre. 

In  a  suit  for  damages  for  personal  injuries  received  by  a  passenger  while 
alighting  from  a  railroad  train,  testimony  of  the  injured  party  that  the  train 
started  with  a  *'jerk"  was  sufficient  evidence  to  authorize  the  trial  court  to 
submit  the  issue  as  to  whether  or  not  the  train  started  "suddenly  and  un- 
expectedly." 

8. — Same — "Beasonable  Diligence" — ^Definition. 

The  phrase  "reasonable  diligence"  has  no  such  technical  meaning  as  to  re- 
quire a  definition  thereof  by  a  trial  court  when  used  in  its  charge  to  the  jury. 
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3. — Same— Alighting  from  XoYing  Train — ^Negligence— Question  of  Pbet. 

Whether  or  not  a  passenger  in  alighting  from  a  moving  railway  train 
acted  as  an  ordinarily  prudent  person  would  have  done  under  the  same  or 
similar  circumstances,  is  a  question  of  fact  for  the  jury. 

4. — ^Trial — Snggestion  of  Connsel  to  Witness — ^Harmless  Error. 

Where  a  passenger  was  injured  while  alighting  from  a  moving  train,  the 
issue  being  whether  or  not  such  passenger  had  used  due  diligence  in  leaving 
the  train,  the  passenger,  in  answer  to  a  question  as  to  how  long  it  took  her  to 
walk  from  her  seat  to  the  steps  of  the  coach,  first  answered  that  it  did  not 
take  twenty  minutes;  one  of  her  counsel  then  suggested  to  his  oo-eounsel  in 
the  hearing  of  the  witness  that  she  be  asked  if  she  did  not  mean  twenty  seconds. 
Held,  improper  conduct  on  the  part  of  counsel  but  harmless  in  view  of  the  con- 
clusive evidence  that  the  train  did  not  stop  at  the  station  more  than  one  or 
two  minutes. 

5. — ^Personal  Injuries — ^Expert  Testimony. 

In  a  suit  for  damages  for  personal  injuries,  testimony  of  the  attending 
physician  concerning  an  examination  made  by  him  to  ascertain  the  extent  and 
character  of  the  injuries,  considered,  and  held  not  subject  to  the  objection  that 
it  was  immaterial,  irrelevant  and  too  remote. 

6. — ^Hsrpothetical  Question — Requisites. 

A  hypothetical  question  must  be  based  upon  evidence  tending  to  support 
the  facts  assumed  in  the  question. 

7. — ^Evidence  of  Pain. 

The  testimony  of  a  mother  as  to  the  condition  of  her  injured  daughter 
three  or  four  days  after  the  injury  to  the  effect  that  "she  was  suffering  from 
her  back  and  neck  and,  well,  principally  all  over,"  was  not  subject  to  the  ob- 
jections that  it  was  a  conclusion  of  the  witness,  that  it  was  not  responsive  to 
the  question  asked,  and  that  it  was  too  remote. 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below 
before  Hon.   B.   L.   Porter. 

Ogden,  BrooJcs  &  Napier  and  A.  H.  Dashiell,  for  appellant. — 
The  court  erred  in  submitting  to  the  jury  the  question  as  to  whether 
the  train  started  suddenly  and  unexpectedly  or  not,  and  that  plain- 
tiff's wife  was  caused  to  lose  her  balance  and  jump  from  the  steps 
to  the  ground,  as  there  was  no  evidence  to  support  said  issue.  Inter- 
national &  6.  N.  Ry.  V.  Gonzales,  42  Texas  Civ.  App.,  22;  Texas 
&  Pac.  Ry.  V.  McCoy,  90  Texas,  264;  Hopkins  v.  Burnett,  85 
Texas,  20;  Edloflf  v.  Mason,  79  Texas,  215;  Wootera  v.  Kaufman, 
73  Texas,  395;  Patton  v.  Ruckett,  29  Texas,  402. 

It  is  the  duty  of  a  passenger  to  exercise  reasonable  and  ordinary 
care  for  his  own  safety  in  boarding  or  alighting  from  a  train. 
4  Elliott  on  Railroads,  2547;  Little  Rock  &  Ft.  S.  Ry.  v.  Tankersly, 
14  S.  W.,  1099 ;  St.  Louis  S.  W.  Ry.  v.  Haynes,  86  S.  W.,  934. 

Under  the  testimony  in  this  case,  if  the  jury  found  that  plain- 
tiff's wife  was  guilty  of  negligence  in  getting  off  the  train  in  the 
manner  or  under  the  circumstances  that  she  did,  in  that  she  did 
not  act  as  a  person  of  ordinary  care  and  prudence  would  have  acted 
under  similar  circumstances  then  there  could  be  no  issue  to  be 
submitted  to  the  jury  as  to  whether  her  act,  in  so  doing,  proximately 
caused  or  contributed  to  her  injuries,  and  it  was  error  to  submit 
the  issue  of  proximate  cause  to  the  jury.     Gulf,  C.  &  S.  P.  -fly.  v. 
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Bowland,  90  Texas^  365;  Culpepper  v.  International  &  G.  N". 
By.  Co.,  90  Texas,  627;  Texas  &  Pac.  Ey.  v.  McCoy,  90  Texas,  264; 
Gulf,  C.  &  S.  F.  Ey.  v.  Hill,  29  Texas  Civ.  App.,  12;  Ratteree  v. 
Galveston,  H.  &  S.  A.  Ey.,  36  Texas  Civ.  App.,  197. 

The  defendant  having  plead  that  plaintiflPs  wife  was  guilty  of 
negligence  in  jumping  oft  of  a  moving  train,  which  contributed  to 
her  injuries,  if  any,  and  there  being  evidence  to  prove  same,  it  was 
error  for  the  court  to  refuse  to  submit  that  issue  to  the  jury. 
Southern  Const.  Co.  v.  Hinkle,  89  S.  W.,  309;  Gulf,  C.  &  S.  F. 
Ey.  Co.  V.  Shieder,  88  Texas,  162;  Missouri,  K.  &  T.  Ey.  Co.  v. 
McGlamory,  89  Texas,  635;  Missouri,  K.  &  T.  Ey.  Co.  v.  Eogers, 
91   Texas,  52. 

The  court  erred  in  refusing  to  give  to  the  jury  special  charge 
No.    eleven,    requested   by   the   defendant,    which   reads    as    follows: 

You  are  instructed  that  if  you  believe  from  the  evidence  that  the 
plaintiff  knew,  or  could  have  known  by  the  exercise  of  ordinary  care, 
that  the  customary  place  of  egress  from  the  train  in  question  was 
at  the  front  end  of  the  car  in  which  plaintiff  and  wife  were  riding, 
and  if  you  believe  that  the  plaintiff  knew,  or  could  have  known 
by  the  exercise  of  ordinary  care,  that  the  defendant  provided  a  safe 
and  convenient  means  of  leaving  the  train  in  question,  and  if  you 
believe  that  a  person  of  ordinary  care  and  prudence  would  have 
chosen  to  leave  the  said  train  at  the  place  provided  by  the  railroad 
with  conveniences,  and  if  you  find  from  the  evidence  that  plaintiff 
and  his  wife  failed  and  refused  to  leave  the  train  at  that  part  pro- 
vided by  the  railroad  for  the  safe  egress  of  passengers,  and  you  find 
the  plaintiff  did  leave  the  train  at  the  rear  end  of  the  coach  he 
and  his  wife  were  riding  in,  where  the  railroad  had  provided  no 
conveniences  for  the  egress  of  passengers,  and  you  find-  that  by 
so  leaving  said  train  at  the  place  in  question  the  said  plaintiff  and 
wife  were  guilty  of  negligence  and  that  such  negligence  caused  or 
contributed  to  the  injury  of  plaintiff^s  wife,  if  any,  you  will  find 
for  defendant.  2  Hutchinson  on  Carriers  (3d  ed.),  page  1327; 
3  Hutchinson  on  Carriers  (3d  ed.),  page  1395;  Missouri,  K.  &  T. 
Ey.  V.  Williams,  91  Texas,  255;  Eatteree  v.  G.,  H.  &  S.  A.  Ey. 
Co.,  36  Texas  Civ.  App.,  197. 

J.  S.  Sherrill  and  B.  Q.  Evans,  for  appellee. 

BOOKHOUT,  Associate  Justice. — ^This  suit  was  brought  by 
A.  B.  Eitchey  to  recover  damages  for  personal  injuries  alleged  to 
have  been  received  by  his  wife,  Edna  Eitchey,  against  the  Texas 
Midland  Eailroad.  Plaintiff  alleges  that  on  the  16th  day  of  June, 
1906,  he  and  his  wife  and  two  children  were  passengers  on  one  of 
the  defendant's  passenger  trains,  traveling  from  Greenville,  Texas, 
to  Cash,  Texas,  and  that  when  said  train  reached  the  town  of  Cash 
and  stopped  for  the  station  he  and  his  wife  immediately  arose  from 
their  seats  and  went  out  on  the  platform  preparatory  to  alighting 
from  said  train.  Plaintiff  alleges  that  he  alighted  therefrom  with 
one  child,  and  while  his  wife  was  coming  down  the  steps,  intending 
also  to  alight,  and  while  she  was  on  the  steps  and  in  the  act  of 
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alighting,  the  agents  and  servants  of  the  defendant  in  charge  of 
said  train  negligently  and  carelessly  started  said  train,  causing  her 
to  fall  or  jump  from  the  steps  of  said  car,  and  that  in  doing  so 
she  received  serious  and  permanent  injuries  for  which  plaintifiE  sues. 

Plaintiff  further  alleges  that  it  was  the  duty  of  the  operatives  in 
charge  of  said  train  to  have  stopped  said  train  at  said  station  of 
Cash  for  a  reasonably  suflBcient  length  of  time  to  allow  plaintiff's 
wife  to  alight  therefrom  with  reasonable  safety,  but  that  they  failed 
to  do  so,  and  negligently  and  carelessly  started  said  train  before 
she  had  alighted  and  while  she  was  in  the  act  of  so  doing,  causing 
her  to  jump  from  the  car  steps  to  the  ground,  resulting  in  the 
injuries  to  his  wife,  for  which  he  sues. 

The  defendant  answers  by  a  general  demurrer,  general  denial, 
and  a  plea  of  contributory  negligence,  charging  that  if  the  plain- 
tiff's wife  was  injured  at  the  time  and  place  alleged,  then  such 
injury  was  caused  or  contributed  to  by  the  negligence  of  the  plaintiff 
and  his  wife,  in  that  they  delayed  an  unreasonable  time  in  alighting 
from  defendant's  train  after  the  same  had  arrived  at  the  station; 
and  that  plaintiff  and  his  wife  negligently  attempted  to  alight  from 
the  rear  platform  of  the  car,  either  while  the  same  was  in  motion 
or  as  the  train  was  about  to  start  after  remaining  at  the  station 
a  sufficient  length  of  time  to  permit  all  passengers,  including  plain- 
tiff and  his  wife,  to  safely  alight,  and  that  they  did  so  negligently 
attempt  to  alight  from  said  rear  platform  of  the  car  without  the 
knowledge  of  or  notice  to  defendant  or  its  employes,  who  had  placed 
a  stool  at  the  front  steps  of  the  car  to  assist  passengers  to  alight 
in  safety,  and  that  plaintiff  and  his  wife  in  and  while  attempting 
to  alight  from  said  rear  platform  of  the  car  failed  to  use  the  care 
and  caution  that  an  ordinarily  prudent  person  would  and  should 
have  used  under  the  circumstances,  and  that  plaintiff's  wife  did, 
as  alleged  in  plaintiff's  petition,  jump  from  the  step  of  the  car,  and 
that  her  acts  in  so  doing  were  negligent  and  that  all  of  such  negli- 
gence contributed  to  her  injury,  if  any. 

The  trial  resulted  in  a  verdict  and  judgment  in  favor  of  the 
plaintiff  for  the  sum  of  $2500.  An  appeal  was  duly  perfected  by 
defendant. 

The  first  assignment  of  error  assails  the  third  paragraph  of  the 
court's  charge,  as  follows:  *^If  you  find  from  the  evidence  that  on 
the  16th  day  of  June,  1906,  that  plaintiff  purchased  one  ticket 
each  for  himself  and  wife,  at  Greenville,  Texas,  over  the  defendant's 
road  to  Cash,  Texas,  and  boarded  one  of  defendant's  passenger  trains 
at  Greenville,  Texas,  bound  for  Cash,  and  they  became  and  were 
passengers  on  said  train,  and  if  you  further  find  from  the  evidence 
that  when  the  train  on  which  plaintiff  and  his  wife  were  riding, 
reached  Cash  they  used  reasonable  diligence  to  get  off  of  said  train, 
and  if  you  find  that  said  train  did  not  stop  at  Cash  long  enough 
for  plaintiff's  wife  to  have  alighted  therefrom  in  safety,  and  if  you 
further  find  that  while  she  was  endeavoring  to  alight  from  said 
train,  if  she  was,  and  when  she  had  reached  the  second  step,  if 
she  did,  you  further  find  the  train  was  started  suddenly  and  unex- 
pectedly, and  if  by  reason  thereof  you  find  that  she  -was  caused  to 
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jump  from  said  step  to  the  ground  and  you  find  that  she  was  thereby 
injured  in  any  or  all  of  the  parts  of  her  body  and  person  as  set 
forth  in  plaintiffs  petition,  and  if  you  further  find  that  the  agents 
and  servants  of  defendant  in  starting  said  train,  if  it  was,  were 
guilty  of  negligence,  as  that  term  is  defined  in  the  first  paragraph 
of  this  charge,  and  that  such  negligence,  if  any,  was  the  proximate 
cause  of  plaintiflPs  wife^s  injuries,  if  any,  you  will  then  find  for 
the  plaintiff,  but  unless  you  so  believe  you  will  find  for  the  defend- 
ant/^ The  proposition  presented  is  that  the  court  erred  in  submitting 
to  the  jury  the  question  as  to  whether  the  train  started  suddenly 
and  unexpectedly  or  not,  and  that  plaintiff^s  wife  was  caused  to 
lose  her  balance  and  jump  from  the  steps  to  the  ground,  as  there 
was  no  evidence  to  support  said  issue. 

The  material  issues  were,  whether  the  train  stopped  at  Cash  a 
reasonable  length  of  time  for  plaintiff^s  wife  to  alight,  and  whether 
she  was  guilty  of  negligence  in  failing  to  use  reasonable  diligence 
to  alight,  and  in  alighting  at  the  time  and  place  she  did.  This 
paragraph  of  the  charge  submitted  the  issue  as  to  whether  the  appel- 
lant was  guilty  of  negligence  in  failing  to  stop  the  train  a  reason- 
able length  of  time  for  plaintiff^s  wife  to  alight  in  safety;  and  the 
jury  was  instructed,  in  effect,  that  if  they  found  the  train  did  not 
stop  a  reasonable  length  of  time  for  her  to  alight,  and  they  further 
found  that  when  she  was  endeavoring  to  alight  the  train  "started 
suddenly  and  unexpectedly,^'  etc.,  then  they  were  authorized  to  find 
for  plaintiff.  The  particular  complaint  of  this  charge  is  in  sub- 
mitting the  issue,  whether  the  train  started  suddenly  and  unexpectedly. 
The  testimony  was  to  the  effect  that  the  porter  of  the  train  announced 
the  station  Cash,  and  as  soon  as  the  train  came  to  a  standstill  ap- 
pellee and  his  wife,  who  were  sitting  in  the  rear  of  the  coach,  got 
up  and  started  out,  the  appellee  carrying  a  child.  The  appellee 
got  off  the  train  safely  and  deposited  the  child  upon  the  platform. 
The.  appellee's  wife  was  standing  on  the  platform  of  the  car  with 
a  child  in  her  arms;  appellee  took  the  child  from  his  wife  and  sat 
it  down  while  appellee's  wife  walked  down  to  the  second  step  when 
the  train  moved  forward  and  jerked  her  backwards.  She  caught 
hold  of  the  rail  and  jumped  to  keep  from  falling,  causing  her  to 
light  on  her  left  foot  and  resulting  in  the  injuries  of  which  she 
complains.  She  testified  that  the  train  started  with  a  jerk.  If  the 
train  started  with  a  jerk  and  while  she  was  on  the  second  step 
attempting  to  alight  it  must  have  started  suddenly  and  unexpectedly 
to  her,  and  the  court  was  authorized  to  submit  the  issue  as  to 
whether  it  started  suddenly  and  unexpectedly. 

Nor  was  there  any  necessity,  as  contended  in  the  second  propo- 
sition under  this  assignment,  for  a  charge  defining  the  words 
"reasonable  diligence''  as  used  in  the  paragraph  quoted.  The  words 
have  no  such  technical  meaning  as  called  for  a  definition  thereof, 
their  meaning,  we  think,  being  well  understood  by  the  average 
juryman.  Besides,  the  appellant,  if  it  desired  the  words  defined, 
should  have  requested  a  charge  defining  the  same,  which  it  did 
'not  do. 

It  is  contended  that  there  was   error  in  the   fifth  paragraph   of 
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its  charge  as  follows:  "Now,  if  you  find  from  the  evidence  that 
said  train  was  stopped  at  said  station  of  Cash  a  reasonable  length 
of  time  for  plaintiiFs  wife  to  have  alighted  from  said  train  with 
safety,  or  if  you  find  that  plaintiff  and  his  wife,  in  attempting 
to  leave  the  car  at  the  place  where  they  did  and  in  the  maimer 
they  did,  did  not  act  as  persons  of  ordinary  tare  and  prudence 
would  have  acted  under  the  same  or  similar  circumstances,  and  that 
such  failure  to  exercise  ordinary  care,  if  any,  caused  or  contributed 
to  plaintiff^s  wife^s  injuries,  if  any,  then  in  either  event  you  will 
find  for  the  defendant/^  It  is  insisted  that  "it  is  the  duty  of  a 
passenger  to  exercise  reasonable  and  ordinary  care  for  his  own  safety 
in  boarding  or  alighting  from  a  train,'^  and  that  there  was  evidence 
from  which  the  jury  could  have  found  that  appellee's  wife  was 
guilty  of  negligence  in  alighting  from  the  car  at  the  time  and 
place  and  in  the  manner  she  did.  The  charge  of  the  court  was 
correct  and  this  assignment  is  overruled. 

There  was  no  error  in  refusing  appellant's  special  charge  No.  9. 
This  charge  was  fairly  covered  by  the  court's  main  charge  and  two 
special  charges  given  by  the  court  at  the  request  of  appellant.  These 
remarks  apply  to  the  refusal  of  the  court  to  give  to  the  jury  appel- 
lant's special  charge  No.  2,  complained  of  in  the  fifth  assignment 
of  error. 

The  seventh  assignment  complains  of  the  refusal  to  give  to  the 
jury  its  special  charge  No.  5,  as  follows:  "Gentlemen  of  the  jury: 
If  you  believe  from  the  evidence  that  the  plaintiff's  wife  jumped 
from  the  step  of  the  car  on  the  occasion  in  question,  she,  under  all 
of  the  circumstances  in  the  case,  was  guilty  of  negligence,  and 
that  said  negligence  contributed  to  the  injuries  of  plaintiff's  wife, 
if  any,  you  will  return  a  verdict  for  defendant."  This  charge  does 
not  announce  a  correct  proposition  of  law  and  for  this  reason  was 
properly  refused.  It  tells  the  jury,  in  effect,  that  if  appellee's  wife 
jumped  from  the  train  on  the  occasion  in  question  she  was  guilty 
of  negligence  as  a  matter  of  law.  This  is  not  correct.  If  she 
jumped  from  the  moving  train,  then  it  became  a  question  for  the 
jury  to  determine  whether  in  doing  so  she  acted  as  an  ordinary 
prudent  person  would  have  done  under  the  same  or  similar  cir- 
cumstances. 

Error  is  assigned  to  the  action  of  the  court  in  refusing  special 
charge  No.  11.  There  was  no  error  in  refusing  this  charge.  The 
proposition  embraced  therein  was  fairly  and  fully  embraced  in 
appellant's    special    charges   Nos.    3    and   4,   which   the   court   gave. 

The  eleventh,  twelfth,  thirteenth,  fourteenth,  fifteenth,  sixteenth, 
seventeenth,  eighteenth,  nineteenth,  twentieth,  twenty-first,  twenty- 
second  and  twenty-third  assignments  complain  of  the  court's  action 
in  overruling  and  in  not  granting  appellant's  motion  for  new  trial. 
The  contentions  are  to  the  effect  that  the  evidence  was  not  suflB- 
cient  to  justify  the  verdict  as  rendered  on  the  several  issues  sub- 
mitted in  the  charge.  The  evidence  was  sufficient  to  show  that 
the  train  upon  which  appellee  and  his  wife  were  passengers  did  not, 
on  the  occasion  of  the  injuries  to  her,  stop  at  Cash  a  sufficient  length 
of  time  to  allow  appellee's  wife  to  alight  from  the  train  in  safety; 
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that  such  failure  constituted  negligence  on  the  part  of  appellant 
and  proximately  caused  the  injuries  to  appellee's  wife,  and  that  the 
appe]le,e'8  wife  used  reasonable  diligence  in  attempting  to  alight 
and  was  not  guilty  of  contributory  negligence  in  the  manner  in 
which  she  attempted  to  alight  and  in  lighting  therefrom;  that  as 
a  result  of  her  injuries  appellee  sustained  damages  in  the  amount 
of  the  verdict. 

During  the  examination  of  appellee^s  wife  as  a  witness  in  her 
own  behalf  she  was  asked: 

Q.  "What  length  of  time  do  you  think  it  was,  just  give  your 
best  judgment  as  to  the  length  of  time  that  it  took  you  to  walk 
from  the  seat,  from  the  time  you  got  up  till  you  got  out  to  the 
steps,  when  they  started  ?"^  to  which  she  answered,  "It  didnH  take 
me  twenty  minutes  I  don't  reckon.'* 

Q.  "Twenty  minutes,  do  you  know  about  how  long  it  was?'*  A. 
"No,  sir." 

At  this  point  one  of  plaintiff's  counsel  suggested  in  the  presence 
of  the  witness,  and  loud  enough  to  be  heard  by  the  witness,  that 
the  witness  be  asked  if  she  did  not  mean  twenty  seconds. 

Q.  ^TTou  couldn't  undertake,  then,  to  say  how  long  it  was  that 
it  took  you  to  walk  that  distance?"  A.  "About  twenty  seconds, 
I   reckon." 

Q.  "Now,  then,  I  will  get  you  to  tell  the  jury  what  you  meant 
when  you  said  twenty  minutes  ?"     A.     "I   meant   seconds."  ^ 

It  was  apparent,  we  think,  that  the  witness  did  not  mean  that 
it  took  her  twenty  minutes  to  walk  fr6m  her  seat  to  the  steps  of 
the  coach.  The  evidence  seems  conclusive  that  the  train  on  this 
occasion  did  not  stop  at  Cash  more  than  one  or  two  minutes.  Such 
being  the  state  of  the  evidence,  we  think  counsel  had  the  right  to 
ask  the  witness  what  she  meant  by  her  answer  to  his  former  question. 
The  suggestion  of  counsel  in  her  hearing  as  to  what  she  meant  was 
improper,  but  does  not  present  reversible  error. 

Error  is  assigned  to  the  court's  action  in  overruling  the  exceptions 
to  the  answer  of  plaintiff's  witness,  Dr.  J.  C.  French.  This  wit- 
ness testified  to  having  examined  Mrs.  Ritchey,  the  wife  of  appellee, 
on  September  6,  1906.  She  sustained  the  injuries  for  which  appellee 
sues  June  16,  1906.  The  witness  had  previously  learned  a  history 
of  her  injuries  from  the  patient.  Among  other  things,  he  testified 
as  follows:  "Now,  as  far  as  the  spinal  column  is  concerned,  I  found 
tenderness  from  the  base  of  the  skull  clear  to  the  sacrum,  the  lumbar 
articulation  or  junction  about  even  with  the  hip,  and  from  the 
top  of  the  sacrum  up  all  the  way  along  there  was  tenderness,  and 
there  was  some  little  wasting  away,  not  swollen,  but  wasting  away, 
down  these  little  spines  that  run  down,  they  are  just  like  that,  and 
on  each  side  of  them  you  could  trace  it  very  well  in  her,  because 
she  was  a  rather  anaemic  woman,  or  rather  thin,  and  you  could 
trace  it  very  well  in  her,  to  be  the  wasting  away  of  the  muscle 
there  from  the  want  of  nerve  force;  they  hadn't  filled  out  like  they 
ought  to,  or  plump  like  a  person  that  was  in  a  good  state  of  health; 
there  was  tenderness  all  the  way  down  the  spinal  column,  but  more 
pronounced  at  certain  points.     Now,  at  the  base  of  the  skull,  there 
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where  the  atlas  and  axis  united^  that  was  very  fleshy  till  I  got  down 
to  the  last  cervical  vertebra,  that  one  that  sticks  out  a  little  further 
than  the  rest,  that  appeared  to  give  her  a  good  deal  of  pain;  then 
she  went  along  very  well  on  the  dorsal  vertebra  till  I  got  to  the 
lower  part  of  the  dorsal  region,  probably  the  11th  or  10th  or  12th 
dorsal  vertebra,  it  gave  her  a  good  deal  of  pain,  and  she  couldn't 
stand  much  at  all;  and  then  the  lumbar  vertebra,  down  about  the 
fourth  or  fifth  lumbar  vertebra,  it  gave  her  trouble,  and  then 
after  I  got  down  to  the  sacrum  it  didn't  appear  to  bother  her  any 
at  all.  That  is  the  condition  I  found  her  in,  and  very  nervous.'^ 
He  further  stated:  "That  he  would  press  certain  places  on  the 
woman's  spine  and  if  she  flinched  or  complained  and  her  pulse  became 
accelerated,  then  he  knew  there  was  soreness  there."  The  objec- 
tion to  this  evidence  was  that  it  was  immaterial,  irrelevant  and 
too  remote.  The  witness  was  a  physician,  and  about  three  weeks 
before  making  the  examination  had  attended  Mrs.  Bitchey  in  con- 
finement. The  examination  was  made  to  ascertain  the  extent  and 
character  of  her  injuries.  The  testimony  went  to  show  the  condition 
of  Mrs.  Bitchey  at  the  time  of  the*  examination,  and  was  admissible. 
Gulf,  C.  &  S.  F.  By.  v.  Brown,  16  Texas  Civ.  App.,  93;  Missouri, 
K.  &  T.  By.  V.  Wright,  19  Texas  Civ.  App.,  47;  Northern  Pac. 
By.  V.  Urlin,  158  U.  S.,  277;  1  Greenleaf  on  Ev.  (16th  ed.),  sees. 
162a   and   162b. 

The  twenty-sixth,  twenty-seventh  and  twenty-eighth  assignments 
complain  of  the  court's  action  in  overruling  appellant's  objection 
to  certain  questions  propounded  to  the  witness,  Dr.  French.  It 
is  insisted  that  the  testimony  did  not  support  the  facts  assumed  in 
the  hypothetical  question.  That  there  must  be  evidence  tending  to 
support  the  facts  assumed  in  a  hypothetical  question  is  well  estab- 
lished. 2  Elliott  on  Evidence,  sec.  1120.  The  evidence  fairly 
tended  to  support  the  facts  assumed  in  the  hypothetical  question 
propounded  to  Dr.  French  and  the  objection  was  properly  over- 
ruled. 

Complaint  is  made  by  the  twenty-ninth  assignment  of  the  admis- 
sion of  the  question  and  answer  of  the  witness,  Mrs.  Joiner,  as 
follows:  "What  was  the  matter  with  her  (plaintiff's  wife)  when 
you  went  to  see  her,  what  was  her  condition,  state  the  facts  as  to 
her  condition  when  you  went  to  see  her  as  she  appeared  and  as 
you  know?"  The  witness  answered:  "She  wrote  me  a  letter  and 
I  went  straight  down  to  see  her  after  I  got  the  letter  from  her,  and 
I  told  you  she  was  suffering  from  her  back  and  neck  and,  well, 
principally  all  over."  The  answer  was  objected  to  and  defendant 
moved  to  strike  it  out  because  it  was  a  conclusion  and  not  respon- 
sive. This  motion  and  exception  were  overruled  and  the  defendant 
excepted.  The  witness  was  the  mother  of  appellee's  wife  and  the 
visit  to  her  daughter  was  some  three  or  four  days  after  her  injuries 
in  getting  off  the  train  at  Cash.  The  testimony  was  material  and 
competent.  It  was  not  inadmissible  as  being  too  remote.  The 
witness  did  not  detail  any  conversation  she  had  with  Mrs.  Bitchey, 
the  wife  of  appellee,  but  her  answer  stated  her  condition  as  she 
appeared  to  the  witness.     The  answer  indicated  that   Mrs.   Bitchey 
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complained  to  witness  of  suffering  from  her  back  and  neck  and 
other  parts  of  her  body.  The  testimony  was  admissible.  Texas 
Cent.  By.  v.  Powell,  38  Texas  Civ.  App.,  157;  1  Greenleaf  on 
Ev.,  sees.  162a  and  162b   (16th  ed.). 

Finding  no  reversible  error  in  the  record  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


MARCH,  1908. 


E.  B.  Harrell  et  al.  v.  W.  B.  Traweek,  Administrator. 

Decided  March  2,  1908. 

Estates — ^Appeal — ^InterventioiL  in  District  Court. 

Under  article  2262,  Revised  Statutes,  providing  that  all  appeals  to  the 
District  Court  from  orders  or  decrees  of  the  County  Court,  in  the  administra- 
tion of  estates,  shall  be  tried  anew,  any  one  interested  in  the  estate  may  inter- 
vene in  the  proceeding  after  appeal  by  other  parties  to  the  District  Court; 
and  this,  although  the  intervener  had  been  a  party  to  the  proceedings  in  the 
County  Court  and  had  not  perfected  the  appeal  from  the  County  to  the  Dis- 
trict Court. 

Error  from  the  District  Court  of  San  Jacinto  County.  Tried 
below  before  Hon.  L.  B.  Hightower. 

F,  Campbell,  for  plaintiffs  in  error. 

No  brief  for  defendant  in  error. 

PLEASANTS,  Chief  Justice. — This  writ  of  error  is  prosecuted 
by  plaintiflfe  in  error  as  executors  of  the  will  of  A.  W.  Harrell,  de- 
ceased, from  an  order  of  the  District  Court  of  San  Jacinto  County 
refusing  to  allow  them  to  file  protest  and  resist  the  confirmation  of 
a  sale  made  by  defendant  in  error  as  temporary  administrator  of 
the  estate  of  said  A.  W.  Harrell,  said  sale  having  been  previously  con- 
firmed by  the  Probate  Court  of  said  county  and  the  matter  taken 
to  the  District  Court  on  appeal  by  the  widow  of  the  deceased. 

The  record  shows  that  A.  W.  Harrell  died  in  San  Jacinto  County 
on  September  16,  1903,  leaving  a  will  in  which  plaintiffs  in  error 
were  named  as  executors  and  were  bequeathed  all  of  the  estate  re- 
maining after  the  payment  of  the  debts  due  by  the  deceased.  This 
will  provides  that  no  bond  should  be  required  of  the  executors,  and 
further  provides,  in  substance,  that  if  said  executors  shall  pay  all 
of  the  debts  of  the  estate  within  ninety  days  after  the  death  of  the 
testator  and  file  receipts  therefor  in  the  County  Court  no  other  pro- 
ceeding shall  be  had  in  the  County  Court  than  the  probate  of  the 
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will  and  the  filing  of  inventory,  list  of  claims,  and  the  receipts  before 
mentioned,  but  in  event  said  debts  are  not  paid  within  ninety  days 
the  estate  shall  be  administered  in  said  court. 

On  October  6,  1903,  plaintiffs  in  error  filed  their  application  for 
the  probate  of  said  will  and  for  letters  testamentary.  Mrs.  Mollis 
L,  Harrell,  the  widow  of  the  deceased,  contested  the  will  and  filed 
application  for  letters  of  administration.  Pending  this  contest 
W.  B.  Traweek  was  appointed  temporary  administrator  of  the  estate, 
and  applied  for  and  obtained  an  order  to  sell  as  perishable  property 
the  live  stock,  farming  implements  and  com  on  the  farm  belonging 
to  said  estate,  and  to  rent  said  farm  for  the  year  1904.  This  appli- 
cation was  granted  and  the  property  mentioned  therein  was  sold  by 
said  administrator.  When  the  report  of  this  sale  was  made  the 
plaintiffs  in  error  and  Mrs.  Harrell  filed  exceptions  thereto  and 
opposed  the  confirmation  of  the  sale  on  various  grounds,  among 
which  was  the  inadequacy  of  the  price,  the  want  of  authority  to  make 
the  sale,  and  that  a  large  portion  of  the  property  sold  was  exempt 
from  sale  under  the  law  and  the  widow  was  entitled  to  have  same  set 
aside  to  her.  These  exceptions  and  objections  were  all  overruled  by 
the  County  Court  and  the  report  approved  and  sale  confirmed.  From 
this  order  the  widow,  Mrs.  Harrell,  perfected  an  appeal  to  the  District 
Court,  but  plaintiffs  in  error  did  not  appeal. 

Pending  this  appeal  the  application  of  plaintiffs  in  error  for  the 
probate  of  the  will  and  for  letters  testamentary  was  granted  by  the 
County  Court,  and  upon  appeal  of  Mrs.  Harrell  to  the  District  Court 
a  like  order  was  made.  Thereafter  plaintiffs  in  error  paid  Mrs. 
Harrell  $500  for  her  interest  in  the  estate,  including  her  claim  to 
the  exempt  property  sold  by  the  temporary  administrator  as  before 
stated,  and  obtained  her  release  therefor.  After  this  settlement  was 
made  plaintiffs  in  error  filed  in  the  District  Court,  in  the  cause 
therein  pending  on  the  appeal  of  Mrs.  Harrell  from  the  order  of 
the  County  Court  confirming  the  sale  made  by  the  temporary  ad- 
ministrator, a  pleading  setting  up  all  of  the  facts  before  stated  and 
objecting  to  the  confirmation  of  the  sale  upon  various  grounds,  in- 
cludiflg  those  urged  in  their  original  protest  filed  in  the  County 
Court,  and  praying  that  the  court  hear  evidence  and  refuse  to  con- 
firm said  sale.  When  the  cause  was  called  for  trial  Mrs.  Harrell 
filed  a  motion  to  dismiss  her  appeal.  This  motion  was  granted 
by  the  court  and  the  application  of  plaintiffs  in  error  to  have  their 
protest  and  objections  to  the  confirmation  of  the  sale  heard  and  passed 
upon  by  the  court,  was  refused. 

The  only  question  presented  by  this  appeal  is,  did  the  trial  court 
err  in  refusing  to  consider  and  determine  upon  its  merits  the  pro- 
test filed  by  plaintiffs  in  error  against  the  confirmation  of  the 
sale  by  the  temporary  administrator? 

We  think  this  question  should  be  answered  in  the  affirmative. 
Article  2262  of  the  Bevised  Statutes  provides  that  all  appeals  to  the 
District  Court  from  orders  or  decrees  of  the  County  Court  in  the 
administration  of  estates  shall  be  tried  anew,  as  if  originally  brought 
in  such  court.  Under  this  article  it  has  been  held  that  the  trial 
of  such  cause  in  the  District   Court  is  governed  by  the  same  rule 
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as  to  parties^  pleadings  and  amendments  of  pleadings  as  would  obtain 
on  the  original  hearing  in  the  County  Court.  Under  this  rule  any- 
one interested  in  the  estate  may  intervene  in  the  District  Court  in 
a  proceeding  of  this  kind,  and  present  any  matter  which  he  could 
have  urged  in  the  County  Court. 

The  appeal  of  Mrs.  Harrell  took  the  matter  into  the  District  Court 
and  the  jurisdiction  thus  acquired  by  that  court  was  as  broad  and 
comprehensive  as  to  the  entire  proceedings  as  that  originally  vested 
in  the  County  Court.  If  this  were  not  true  the  trial  in  the  District 
Court  would  not  be  a  new  trial  as  directed  by  the  statute.  The  right 
of  anyone  interested  in  the  estate  to  intervene  in  a  proceeding  of 
this  kind  after  an  appeal  from  the  County  to  the  District  Court 
was  expressly  recognized  and  enforced  in  the  cases  of  Phelps  v. 
Ashton,  30  Texas,  347,  and  Heist  v.  Universalist  General  Convention, 
76  Texas,  514. 

We  do  not  think  the  fact  that  plaintiffs  in  error  had  failed  to 
perfect  an  appeal  from  the  order  of  the  County  Court  should  affect 
their  right  as  executors  or  as  purchasers  of  Mrs.  Harrell's  interest, 
to  resist  the  confirmation  of  the  sale  by  the  District  Court. 

It  follows  from  these  conclusions  that  the  judgment  of  the  court 
below  should  be  reversed  and  the  cause  remanded,  and  it  has  been 
so   ordered. 

Reversed  and  remanded. 


Missouri,  Kansas  &  Texas  Bailway  Company  of  Texas  v. 

W.  M.  Hibbitts. 

Decided  March  2,  1908. 

1. — ^Railroad»— Personal  Injury— XeasnTC  of  Damage. 

In  an  action  against  a  railroad  company  for  damages  for  personal  inju- 
ries received  while  alighting  from  a  moving  train  at  night,  the  court  charged 
the  jury  as  follows:  "You  are  instructed  that,  if  you  find  for  the  plaintiff,  you 
will  consider  as  elements  of  damage  the  reasonable  value  of  any  loss  of  time 
caused  by  such  injuries,  if  any;  any  impairment  of  his  ability,  if  any,  to  earn 
wages;  the  expenses,  if  any,  of  reasonable  doctor's  bills  and  medicine,  not  to 
exceed  the  amount  alleged;  any  physical  pain  or  mental  anguish,  if  any;  and 
for  future  mental  suffering  and  pain,  if  any,  that  you  may  believe  from  the 
evidence  will,  with  reasonable  certainty,  be  caused  by  such  injuries,  if  any; 
and  for  these  different  elements  of  damage  you  will  find  that  sum  of  money 
which,  if  paid  now,  will  be  a  just  and  reasonable  compensation  for  such  in- 
juries." Held,  not  subject  to  the  objections  that  it  is  misleading,  ambiguous, 
and  permits  a  double  recovery. 

2. — Same— Authority  of  Conductor. 

The  plaintiff  having  testified,  in  an  action  for  damages  for  personal  in- 
juries, that  the  conductor  in  charge  of  the  train  instructed  him  to  jump  from 
the  moving  train,  and  the  conductor  having  denied  this  statement,  and  testified 
further  that  he  had  no  authority  from  the  defendant  company  to  advise  or  tell 
any  one  to  jump  from  a  moving  train,  the  court  properly  refused  to  instruct 
the  jury  to  find  for  the  defendant  if  they  believed  from  the  evidence  that  the 
conductor  had  no  direct  or  implied  authority  from  the  railroad  company  to 
direct  the  plaintiff  to  leave  the  moving  train.  A  conductor  in  charge  of  a 
passenger  train  is  the  representative,  of  the  company,  and  must  refrain  from 
conduct  which  would  expose  a  passenger  to  peril. 
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3. — Same — ^Alighting  from  Hoving  Train — ^Negligence  vel  non. 

Evidence  considered,  and  held  sufficient  to  support  a  finding  that  a  paBsen- 
ger  was  not  guilty  of  contributory  negligence  in  alighting  from  a  moving 
railroad  train. 

4. — ^Personal  Injuries — Testimony  of  Wife. 

The  testimony  of  the  wife  as  to  the  physical  condition  of  ber  husband 
after  his  injury,  and  as  to  the  complaints  he  made,  and,  to  some  extent,  what 
was  the  effect  of  the  injuries,  is  competent. 

5. — ^Trial — ^Improper  Argument. 

A  criticism  upon  the  Appellate  Court  of  another  State,  and  upon  the  judges 
of  such  court  in  argument  to  a  jury,  while  improper,  is  not  reversible  error 
when  the  criticism  is  withdrawn  by  the  attorney  making  it,  and  the  jury  are 
instructed  by  the  court  to  disregard  the  argument. 

6. — Same — Proper  Argument. 

Upon  the  amount  of  damages  to  be  awarded  by  the  jury  an  attorney  has 
the  right  to  draw  a  conclusion  from  the  evidence  and  discuss  to  the  jury  what 
he  tliinks  would  be  a  proper  amount. 

Appeal  from  the  District  Court  of  Caldwell  County.  Tried  below 
before  Hon.  L.  W.  Moore. 

A.  B.  Storey,  for  appellant. — The  charge  of  the  court  on  the  measure 
of  damages  was  confusing,  uninstructive,  ambiguous,  and  its  tendency 
was  to  misinform  the  jury  what  damages,  if  any,  plaintiff  was  entitled 
to.  Railway  v.  Smitli,  63  S.  W.,  1064;  Railway  v.  Hannig,  91  Texas, 
347;  Railway  v.  Reichart,  87  Texas,  547. 

The  court's  charge  on  the  measure  of  damages  was  not  a  correct 
statement  of  the  measure  of  damages  in  this  case,  and  allowed  the 
recovery  of  double  damages.  Railway  v.  Clark,  96  Texas,  354;  Rail- 
way V.' Hannig,  91  Texas,  350;  Railway  v.  Anglin,  86  S.  W.,  786; 
Railway  v.  Smith,  63  S.  W.,  1067;  Railway  v.  Highnote,  74  S.  W.,  920. 

Although  plaintiff  may  have  jumped  from  the  moving  train  upon 
the  advice  and  at  tlie  instance  of  the  conductor,  this  defendant  would 
not  be  liable  for  any  injuries  caused  thereby,  unless  such  advice  of 
the  conductor  was  given  while  he  was  acting  within  the  scope  of  his 
authority,  and  the  question  of  whether  or  not  he  was  so  acting,  being 
a  controverted  one,  should  have  been  submitted  to  the  jury  for  their 
decision.  RaiH'ay  v.  Anderson,  82  Texas,  620;  Railway  v.  Sykes, 
96  111.,  162;  Railway  v.  Cooper,  88  Texas,  610;  Lynch  v.  Railway, 
90  N.  Y.,  77;  Lipscomb  v.  Railway,  64  S.  W.,  923;  Railway  v. 
Boyfield,  37  Mich.,  205;  McDonald  v.^Fanchere  Bros.,  102  Iowa,  496; 
Railway  v.  McKee,  99  Ind.,  519. 

The  court  erred  as  shown  in  bill  of  exception.  The  witness,  Mrs. 
W.  M.  Hibbitts,  wife  of  plaintiff,  testifying  for  plaintiff,  was  asked 
the  question,  "What  was  the  physical  condition  of  plaintiff  after  the 
injury?"  Because  it  sought  to  elicit  statements  made  by  the  plaintiff 
to  the  witness,  and  would  be  hearsay,  as  the  witness  was  not  a  pro- 
fessional witness,  but  a  nonexpert,  the  witness  over  objection  was 
permitted  to  testify,  "that  he  complained  of  his  back,  was  troubled 
by  having  to  get  up  at  night." 

On  the  trial  of  the  cause  the  witness,  Mrs.  W.  M.  Hibbitts,  testify- 
ing for  plaintiff,  was  asked  the  question  as  to  his  condition  since  last 
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court,  when  there  was  a  former  trial  of  the  case,  to  which  question 
the  objection  was  made  by  the  defendant  that  it  sought  to  elicit 
statements  of  the  plaintiff  as  to  his  suffering,  and  that  not  being 
an  expert  said  testimony  would  be  hearsay,  and  an  opinion,  which 
objection  the  court  overruled,  and  permitted  the  witness  to  testify, 
"It  seems  to  me  his  condition  is  worse,  he  complains  more  of  his 
back  and  head  and  of  his  knees.'*  Gabel  v.  Weisensee,  49  Texas, 
142;  Railway  v.  Smith,  52  Texas,  186;  Railway  v.  Ball,  66  S.  W., 
879;  Moody  v.  Gardner,  42  Texas,  414;  Solomon  v.  Huey,  1  Posey 
F.  C,  267. 

Tlie  court  erred  as  shown  in  bill  of  exceptions  as  follows:  Ilpon 
the  trial  of  the  case,  the  witness,  Mrs.  W.  M.  Hibbitts,  wife  of  the 
plaintiff,  testifying,  was  asked  the  question,  'T3!ow  about  Mr.  Hib- 
bitts' suffering;  does  he  suffer  much?"  to  which  the  defendant  ob- 
jected for  the  reason  that  the  witness  of  necessity  must  have  received 
the  information  from  statements  made  to  her  by  her  husband  and 
that  the  same  would  be  hearsay. 

The  court  erred  as  shown  in  bill  of  exception  as  follows:  "On 
the  trial  of  the  case  in  the  closing  argument  to  the  jury,  one  of 
the  plaintiff's  attorneys  used  the  following  language:  *Mr.  Storey 
(attorney  for  defendant)  has  not  read  in  your  hearing  a  single  case 
from  the  Supreme  Court  of  this  State,  holding  that  under  the  facts 
of  this  case  the  defendant  would  be  guilty  of  such  negligence  as 
woidd  bar  his  right  to  recover  for  his  damages;  the  decisions  he  read 
to  the  court  in  your  hearing,  are  from  the  Supreme  Court  of  New 
York,  and  while  I  do  not  think  that  the  cases  read  hold  what  he 
claims,  I  would  suggest  to  Mr.  Storey  that  the  court  from  which  he 
read  is  now  being  charged  with  being  controlled  and  dominated  by 
the  corporate  interests  of  that  State,  whether  truthfully  or  not  I 
can  not  state,'  because  said  remarks  were  intended  to  and  did 
prejudice  the  minds  of  the  jury  against  the  defendant  and  defendant's 
counsel,  and  was  calculated  to  make  the  jury  disregard  the  charge 
of  the  court,  if  in  accordance  with  the  decisions  read." 

The  court  erred  in  the  trial  of  the  case  as  shown  in  bill  of  excep- 
tion as  follows:  "When  the  attorney  for  the  plaintiff  was  closing 
his  argument  to  the  jury  he  used  the  following  language:  *Now, 
gentlemen  of  tlie  jury,  we  come  to  the  amount  of  plaintiff's  damages, 
and  the  amount  you  should  find  in  your  verdict,  I  wish  to  say  to 
you  that  it  is  not  my  province  to  say  to  you  what  verdict  you  should 
render,  but  it  is  my  duty  to  state  to  you  what,  in  my  judgment,  the 
testimony  in  the  case  shows  that  the  plaintiff  in  the  case  is  entitled 
to.  In  my  judgment  the  testimony  shows  that  the  plaintiff  is  per- 
manently injured  and  will  suffer  for  the  balance  of  his  life,  under 
the  evidence  in  tlie  case  I  believe  that  tlie  plaintiff  is  entitled  to  re- 
cover not  less  than  $5000  or  $6000,  and  I  believe  you  should  render 
him  a  verdict  for  said  sum,'  to  which  remarks  the  defendant,  by  its 
attorney,  in  open  court,  objected  for  the  reason  that  it  was  an  at- 
tempt on  the  part  of  the  plaintiff  to  dictate  the  verdict,  and  to 
prevent  the  jury  from  finding  a  verdict  estimating  their  damages  on 
the  injuries  done  to  the  plaintiff  and  was  calculated  to  and  did  influ- 
ence the  jury." 


\ 


422  Texas  Civil  Appeals  Eeports,  Vol.  49.  [March, 

E.  B.  Coopwood  and  Hatchitt  &  Flowers,  for  appellee. — The  charge 
is  a  correct  statement  of  the  measure  of  damages  and  does  not  au- 
thorize a  double  recovery.  Railway  Qo.  v.  Bandall,  50  Texas,  254; 
Railway  Co.  v.  Greenlee,  62  Texas,  324;  Railway  Co.  v.  Wilson,  15 
S.  W.,  280 ;  Knittle  v.  Smith,  40  S.  W.,  507 ;  Railway  Co.  v.  Warner, 
54  S.  W.,  1064;  Railway  Co.  v.  Byers,  70  S.  W.,  558;  Railway  Co. 
V.  Logsdon,  71  S.  W.,  905;  Railway  Co.  v.  Robinson,  72  S.  W.,  70; 
Railway  Co.  v.  Reynolds,  85  S.  W.,  1169. 

The  act  of  a  conductor  in  charge  of  a  passenger  train,  in  advising 
a  passenger  on  his  train  how  and  when  to  alight  from  the  train  is 
so  clearly  within  the  scope  of  his  authority  as  to  obviate  the  necessity 
of  submitting  that  question  to  the  jury.  5  Eng.  &  Am.  Enc.  of 
Law,  643;  Thompson's  Negligence,  sec.  5030;  2  Woods  on  Rys.,  sec. 
316;  Receiver  v.  Armstrong,  23  S.  W.,  236;  Railway  v.  Bender,  57 
S.  W.,  174;  Galveston,  H.  &  S.  A.  v.  Laprelle,  65  S.  W.,  488;  Dil- 
lingham V.  Anthony,  11  S.  W.,  139. 

A  witness  acquainted  with  the  conditions  of  a  person,  though  not 
an  expert,  may  testify  to  facts  concerning  him  within  his  knowledge 
and  observation  in  reference  to  health  and  physical  condition.  5 
Eng.  &  Am.  Ency.  of  Law  (1st  ed.),  498  and  note;  12  Eng.  &  Am. 
Ency.  of  Law  (2d  ed.),  289,  291;  17  Cyc,  pp.  31,  36;  5  Encyclo- 
pedia of  Evidence,  pp.  654-661;  Railway  Co.  v.  Zweiner,  38  S.  W., 
375;  Wheeler  v.  Ry.  Co.,  43  S.  W.,  876;  Jackson  v.  Ry.  Co.,  55  S. 
W.,  376;  Railway  Co.  v.  Brown,  69  S.  W.,  1010;  Railway  Co.  v. 
Booth,  97  S.  W.,  128;  Railway  Co.  v.  Osteen,  63  S.  W.,  1039. 

FISHER,  Chief  Justice. — This  suit  was  instituted  by  W.  M. 
Hibbitts  against  appellant,  and  was  tried  on  plaintiffs  original  peti- 
tion, in  which  it  was  alleged  that  at  about  11  o'clock  on  the  night  of 
December  20,  1904,  plaintiflE  entered  one  of  appellant's  passenger 
trains  at  the  station  of  Lockhart  for  the  purpose  of  assisting  a  Mrs. 
Tucker  and  her  two  small  children  to  board  the  train,  to  procure 
seats  for  them  and  to  assist  them  with  their  hand  baggage;  that  at 
the  time  he  boarded  the  train  with  Mrs.  Tucker  and  her  children  he 
notified  appellant's  conductor  in  charge  of  tlie  train,  and  who  was 
at  that  time  standing  at  the  car  steps,  that  he,  plaintiff,  did  not 
intend  to  take  passage  on  the  train,  but  was  boarding  same  for  the 
purpose  only  of  assisting  Mrs.  Tucker  and  her  children,  and  notified 
the  conductor  not  to  move  the  train  until  he  had  seated  Mrs.  Tucker 
and  her  children  and  had  himself  safely  alighted  from  the  train; 
that  after  plaintiff  had  boarded  the  train  appellant's  agent  negli- 
gently failed  to  allow  plaintiff  reasonable  time  in  which  to  seat  Mrs. 
Tucker  and  her  children  and  to  aliglit  from  the  train,  but  with  full 
knowledge  that  he  was  not  a  passenger,  started  the  train;  that  plain- 
tiff then  hurried  to  alight,  and  notified  the  conductor  to  stop  the 
train;  that  the  conductor  refused  to  stop  the  train,  but  assured  plain- 
tiff that  the  train  had  just  started,  was  moving  slowly,  that  he  could 
alight  in  safety,  and  directed  plaintiff  to  step  off  the  train  while  it 
was  in  motion;  that  plaintiff  was  country  bred  and  raised,  inexpe- 
rienced in  riding  on  and  getting  off  trains,  and  relying  upon  the 
assurance   of   the   conductor   that   he   could   safely   alight    from   the 
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train  at  that  time,  he  stepped  off  same  and  fell  on  and  across  an 
iron  cattleguard,  causing  serious  injuries  to  numerously  mentioned 
portions  of  his  body;  that  defendant  did  not  know  of  the  location 
of  the  cattleguard  at  the  point  he  jumped  off  and  by  reason  of  the 
darkness  could  not  see  same;  that  plaintiff's  injuries  were  perma* 
nent,  had  caused  him  and  would  continue  to  cause  him  great  pain, 
etc.,  for  which  he  prayed  judgment  for  $12,500. 

Defendant  filed  amended  answer  containing  general  demurrer, 
special  exception,  general  denial,  and  specially  answered  that  if 
plaintiff  leaped  from  defendant's  train,  as  alleged,  that  such  act 
was  negligent,  reckless  and  in  utter  disregard  of  his  own  safety,  con- 
stituting contributory  negligence  on  plaintiff's  part  directly  causing 
his  injuries,  if  any,  and  barring  his  recovery;  specially  denying  that 
plaintiff  notified  defendant's  conductor  of  his,  plaintiff's  intention 
to  board  the  train  only  for  the  purposes  alleged  by  plaintiff,  and 
specially  denying  any  laiowledge  of  the  conductor  of  plaintiff's  pres- 
ence on  the  train,  and  alleging  that  there  was  no  necessity  for  plain- 
tiff to  have  boarded  the  train  for  the  purposes  alleged,  as  defendant 
had  ample  assistance  at  hand  to  have  enabled  Mrs.  Tucker  and  chil- 
dren to  have  boarded  the  train  properly  and  safely;  also  alleging 
that  defendant's  conductor  had  no  knowledge  of  plaintiff's  intention 
to  leave  the  train  until  after  the  train  was  in  motion,'  when  he  met 
plaintiff  at  the  door  of  the  car  running  towards  the  steps  with  the 
declared  intention  of  jumping  off  the  train;  that  the  conductor  pre- 
vented plaintiff  from  so  jumping  off  the  train,  but  stopped  the  train 
and  assisted  plaintiff  to  alight,  and  that  if  plaintiff  was  injured  it 
occurred  subsequent  to  the  time  he  so  alighted. 

The  general  demurrer  and  special  exceptions  were  overruled  and 
defendant  excepted.  Trial  was  had  before  a  jury  which  resulted 
in  a  verdict  for  plaintiff  for  $5300,  and  judgment  was  rendered 
accordingly. 

We  find  that  there  is  evidence  which  tends  to  establish  the  facts 
alleged  by  the  plaintiff,  which  are  substantially  as  set  out  in.  the 
above  statement.  The  acts  there  complained  of  constituted  negli- 
gence; and  we  further  find  that  there  is  evidence  which  tends  to 
show  that  the  plaintiff  was  not  guilty  of  contributory  negligence  in 
alighting  from  the  train  under  the  circumstances.  The  injury  oc- 
curred about  11  o'clock  at  night,  and  the  plaintiff,  it  seems,  was 
inexperienced  in  riding  upon  and  getting  on  and  off  of  trains,  and 
he  did  not  know  the  speed  at  which  the  train  was  going  or  the 
danger  of  alighting  therefrom,  and  in  so  doing  he  relied  upon  the 
statement  made  by  the  conductor,  in  effect,  that  the  train  was 
going  slowly  and  that  he  could  alight  with  safety. 

Appellant's  first  and  second  assignments  of  error  complain  of 
the  charge  of  the  court  on  the  measure  of  damages.*  It  is  contended 
that  the  charge  is  ambiguous,  misleading  and  permits  a  double 
recovery.  The  charge  is  to  the  effect:  "You  are  instructed  that  if 
you  find  for  the  plaintiff  you  will  consider  as  elements  of  damage 
the  reasonable  value  of  any  loss  of  time  caused  by  such  injuries,  if 
any;  any  impairment  of  his  ability,  if  any,  to  earn  wages;  the  ex- 
penses,  if   any,   of   reasonable    doctor's    bills    and   medicine,   not   to 
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exceed  the  amount  alleged;  any  physical  pain  or  mental  anguish, 
if  any;  and  for  future  mental  suffering  and  pain,  if  any,  that  you 
may  believe  from  the  evidence  will  with  reasonable  certainty  be 
caused  by  such  injuries,  if  any;  and  for  these  different  elements 
of  damage  you  will  find  that  sum  of  money  which  if  paid  now  will 
be  a  just  and  reasonable  compensation  for  such  injuries.*'  These 
assignments  are  overruled. 

The  third  and  eighth  assignments  of  error  are  to  the  effect  that 
the  trial  court  erred  in  refusing  special  instructions  to  the  effect  to 
find  for  the  defendant  if  from  the  evidence  they  believed  that  the 
conductor  had  no  direct  or  implied  authority  from  the  railway  com- 
pany to  direct  the  plaintiff  to  leave  the  moving  train.  If  there  was 
any  limitation  imposed  upon  the  general  authority  of  the  conductor, 
it  was  not  shown  to  be  within  the  knowledge  of  the  plaintiff.  In 
fact,  all  the  evidence  upon  this  subject  is  that  the  conductor  testified 
that  he  had  no  authority  from  tlie  defendant  to  advise  or  tell  any- 
one to  jump  from  a  moving  train.  In  this  connection  it  is  well  to 
say  that  the  defendant  did  not  in  its  answer  deny  the  authority  of 
the  conductor  to  direct  the  plaintiff  in  leaving  the  train,  as  pleaded 
by  him  in  his  petition.  But,  however,  there  is  nothing  in  the  record 
that  would  justify  the  court's  submitting  this  question  as  requested 
in  these  special  charges.  It  is  a  matter  so  well  understood  that  no 
evidence  upon  that  subject  is  required  that  a  conductor  of  a  passenger 
train,  in  the  performance  of  those  duties  that  the  railway  company 
owes  to  its  passengers  or  those  rightfully  aboard  of  the  train,  is 
the  representative  of  his  master,  and  that  in  the  observance  of  his 
duties  he  must  refrain  from  conduct  which  exposes  the  passenger 
or  one  rightfully  aboard  of  the  train  to  peril.  Whilst  it  is  true  in 
this  case,  it  may  be  said  that  the  appellee  was  not  entitled  to  that 
high  degree  of  care  that  the  railway  company  would  owe  to  a  pas- 
senger, still  the  conductor,  as  the  representative  of  the  railway  com- 
pany, was  at  least  charged  with  the  duty  of  exercising  ordinary  care 
for  the  safety  of  one  situated  as  the  plaintiff  was,  who  was  rightfully 
aboard  of  the  train.  It  was  within  the  power  and  duty  of  the  con- 
ductor when  the  request  was  made,  the  train  having  just  started  from 
the  depot,  to  stop  the  train  and  permit  the  plaintiff  to  alight.  Re- 
fusing to  do  this,  he  undertook  to  assist  or  aid  the  plaintiff  in  alight- 
ing by  directing  or  instructing  him  what  to  do.  He  rested  under 
the  duty  to  exercise  the  same  care  to  see  that  plaintiff  could  alight 
with  safety,  as  would  have  been  the  case  if  he  had  undertaken  to 
perform  a  like  duty  in  stopping  the  train. 

The  fourth,  fifth,  sixth  and  seventh  assignments  of  error  set  out 
instructions  practically  upon  the  issue  of  contributory  negligence, 
which  were  requested  by  the  appellant  and  refused  by  the  court.  The 
court  in  its  general  charge,  and  also  in  a  special  instruction  given 
at  the  request  of  the  defendant,  covered  fully  the  issue  of  contributory 
negligence.  Besides,  the  charges  as  set  out  under  the  fifth,  sixth  and 
seventh  assignments  are  argumentative. 

The  charge  requested,  as  set  out  under  the  tenth  assignment,  is 
also  upon  the  question  of  contributory  negligence.     It  was  properly 
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refused,  as  that  ground  was  covered  by  the  charge  of  the  court,  and 
the  special  instruction  requested   by   the   appellant   and   given. 

The  ninth  assignment  complains  of  the  action  of  the  court  in 
refusing  a  peremptory  instruction  to  the  effect  that  the  plaintiff 
was  guilty  of  contributory  negligence  in  leaving  the  moving  train. 
This  question  is  disposed  of  by  our  findings  of  fact.  The  peculiar 
facts  in  the  record  would  justify  the  conclusion  that  the  plaintiff 
was  in  the  exercise  of  ordinary  care  in  leaving  the  train,  and  that 
he  acted,  in  part,  under  the  direction  of  the  conductor,  and  if  there 
was  danger,  the  indications  of  danger  were  not  of  such  a  nature  to 
be*  discovered  by  the  plaintiff. 

The  eleventh  and  twelfth  assignments  complain  of  the  action  of 
the  trial  court  in  admitting  the  evidence  of  Mrs.  Hibbitts,  the  wife 
of  the  plaintiff,  testifying  as  to  the  physical  condition  of  the  plain- 
tiff after  his  injury,  and  where  he  complains  he  was  injured,  and 
to  some  extent  what  was  the  effect  of  those  injuries.  The  evidence 
was  admissible.  (Texas  &  N.  0.  Ry.  Co.  v.  Clippenger,  106  S. 
W.,  158;  Missouri,  K.  &  T.  By.  Co.  v.  Zwiener,  38  S.  W.,  375; 
Wheeler  v.  Tyler  S.  E.  By.  Co.,  91  Texas,  356;  Jackson  v,  Missouri, 
K.  &  T.  By.  Co.,  23  Texas  Civ.  App.,  319;  St.  Louis  S.  W.  By.  Co. 
V.  Brown,  30  Texas  Civ.  App.,  57.) 

In  the  bill  of  exceptions  set  out  under  the  thirteenth  assignment 
of  error,  objection  is  made  to  the  argument  of  one  of  the  attorneys 
of  the  plaintiff.  The  argument  there  complained  of  appears  to  be 
a  criticism  upon  the  decisions  of  the  Supreme  Court  of  New  York, 
and,  to  some  extent,  an  attack  upon  the  judges  that  comprised  that 
court.  The  bill  of  exception  shows  that  the  jury  were  properly  in- 
structed by  the  court  to  disregard  that  argument,  and  the  argument 
was  withdrawn  by  the  counsel  who  made  it.  There  is  no  objection 
in  this  record  that  the  verdict  is  excessive,  and  in  fact  there  is  no 
attack  upon  the  verdict  and  judgment  of  the  court  below  on  the 
ground  that  it  is  not  supported  by  the  evidence.  While  the  argu- 
ment was  improper,  we  are  inclined  to  think  that  upon  its  with- 
drawal by  the  attorney  and  tlie  instruction  by  the  court,  no  harmful 
result  followed. 

The  argument  complained  of  in  the  fourteenth  assignment  of  error 
we  think  was  proper.  An  attorney  has  the  right  to  draw  a  conclu- 
sion from  the  evidence  and  discuss  it  to  the  jury  as  to  what  he  thinks 
would  be  a  proper  amount  of  damages  to 'be  allowed. 

The  remaining  assignments,  except  the  nineteenth,  complain  of  the 
action  of  the  trial  court  in  overruling  demurrers.  The  plaintiff's 
petition,  in  our  opinion,  states  a  good  cause  of  action  and  is  not  sub- 
ject to  the  demurrers  urged. 

In  view  of  the  charge  of  the  trial  court,  the  requested  instruction 
as  set  out  under  the  nineteenth  assignment  of  error,  was  properly  re- 
fused. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Waco  Mill  &  Elevator  Co.  et  al.  v.  Allis-Chalmers  Company. 

Decided  March  2,   1908. 

1. — ^Agency — Denial  of  Authority — ^Failure  to  Verify  Plea. 

Plaintiff's  suit  was.  based  upon  a  contract  in  writing  purporting  to  have 
been  executed  by  defendant's  agent;  defendant  denied  the  authority  of  the 
agent  to  execute  the  contract,  but  this  denial  was  not  verified;  no  exception 
was  taken  in  the  court  below  to  this  answer  of  the  defendant,  nor  was  any  ob- 
jection made  to  the  evidence  introduced  by  defendant  in  support  of  the  plea. 
Held,  that  the  failure  to  except  to  the  answer  and  object  to  the  evidence  in 
the  court  below  was  a  waiver  of  a  verification  of  the  answer,  and  the  judgment 
of  the  court,  based  upon  said  answer  and  evidence,  could  not  be  attacked  for 
the  first  time  on  that  ground  on  appeal. 

2. — Contract — ^Bid  or  Proposal — ^Acceptance. 

A  bid  or  proposal  in  writing  to  sell  certain  machinery  contained  the  fol- 
lowing stipulation:  "This  proposal  is  for  immediate  acceptance  of  the  pur- 
chaser, and  is  subject  to  the  written  approval  of  the  executive  officer  or  gen- 
eral manager  of  sales  of  the  company,  and  shall  not  be  binding  upon  the  com- 
pany until  so  approved."  Held,  the  writing  was  a  mere  bid  or  proposal,  sub- 
ject to  approval  by  one  of  the  officers  therein  named,  and  would  not  be  binding 
upon  the  party  making  the  proposal  until  so  approved.  An  approval  by  some 
other  person  or  officer  than  one  of  those  named  would  not  be  sufficient. 

3. — ^Agent — ^Authority — ^Evidence. 

In  the  absence  of  evidence  that  the  authority  of  an  agent  is  evidenced  by 
an  instrument  in  writing,  the  parol  testimony  of  his  principal  is  admissible  to 
prove  the  scope  of  the  same. 

4. — ^Agency — ^Evidence— Declaration  of  Agent. 

The  statements  or  declarations  of  an  agent  are  not  admissible  to  creato 
or  increase  his  authority. 

Error  from  the  District  Court  of  McLennan  County.  Tried  below 
before  Hon.  M.  Surratt. 

A.  A.  Hughes,  Jno.  0.  Winter  and  A.  C.  Prendergast,  tor  plaintiffs 
in  error. — The  plaintiffs  cause  of  action  being  founded  upon  a  contract  or 
instrument  in  writing  in  whole  or  in  part,  and  plaintiffs  in  their  peti- 
tion having  charged  that  the  same  was  executed  by  the  defendant  by  and 
through  its  duly  authorized  agent,  W.  0.  Everett,  and  the  defendant  not 
having  denied  the  authority  of  the  said  Everett  to  execute  said  contract 
under  oath  in  its  answer,  the  authority  of  the  said  Everett  to  execute 
said  contract  and  insert, said  clause  therein  became  an  established  fact 
under  the  pleadings,  and  no  evidence  to  the  contrary  could  have  dis- 
proved the  same,  even  if  any  evidence  had  been  introduced  for  that  pur- 
pose. Bev.  Stats.,  art.  1265,  subdivision  8 ;  City  Water  Works  v.  White, 
61  Texas,  537,  and  authorities  there  cited;  International  &  6.  N".  Rv. 
Co.  V.  Campbell,  20  S.  W.,  845 ;  Miller  &  Co.  v.  T.  &  N".  0.  Ry.  Co.,  83 
Texas,  519 ;  W.  U.  Tel.  Co.  v.  Carter,  94  S.  W.,  206 ;  Drew  v.  Harrison, 
12  Texas,  279-280;  Austin  v.  Towns,  10  Texas,  29;  Gulf  C.  &  S.  F.  Ry. 
Co.  V.  Wilson,  26  S.  W.,  131 ;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Harrison, 
72  Texas,  480. 

Jno,  W,  Davis,  for  defendant  in  error. — ^When  the  liability  of  de- 


1908.]      Waco  Mill  &  Elevator  Co.  v.  Allis-Chalmers  Co.      427 

fendant  depends  upon  facts  extrinsic  to  the  instrument  sued  on,  a  plea 
of  general  denial  puts  the  plaintiff  upon  proof  of  facts  alleged.  Fowler 
V.  Davenport,  21  Texas,  627;  Gushing  v.  Smith,  43  Texas,  261. 

The  denial  under  oath,  only  puts  in  issue  the  execution  of  the  instru- 
ment sued  on.  It  is  not  necessary  to  enable  an  explanation.  Prince  v. 
Thompson,  21  Texas,  277. 

Failure  to  deny  under  oath  admits  the  instrument  sued  on  in  evidence 
and  only  dispenses  with  proof  of  execution.  Yeary  v.  Cummins,  28 
Texas,  94;  Barron  v.  Phileo,  14  Texas,  345. 

A  contract  is  incomplete  as  long  as  one  of  the  parties  has  the  right  to 
accept  or  reject  the  proposition.  James  v.  King,  3  Texas  Civ.  App., 
490;  Kraft  v.  Sims,  1  Texas  Civ.  App.,  176;  Leonard  v.  Portier,  3 
Texas  Civ.  App.,  431 ;  Flomerfelt  v.  Hume,  31  S.  W.,  679 ;  San  Antonio 
Gas  Co.  V.  Marx,  13  Texas  Ct.  Rep.,  442. 

The  authority  of  Everett  to  execute  the  instrument  of  writing  sued 
on  was  not  denied  under  oath,  resulting  in  no  issue  being  made  by  the 
pleadings  as  to  the  execution  of  the  instrument  sued  on,  but  when  it 
becomes  necessary  to  allege  facts  outside  of  the  instrument  to  avoid  the 
conditions  and  stipulations  of  the  instrument,  then  an  issue  on  such 
extraneous  allegations  is  made  by  a  general  denial.  Summers  v.  Mills, 
21  Texas,  78;  Missouri,  K.  &  T.  Ry.  Co.  v.  Columbus,  119  U.  S.,  149; 
Ingram  v.  Cisco  Oil  Mill,  86  S.  W.,  630;  Whittaker  v.  Zeihme,  61 
S.  W.,  499 ;  Prince  v.  Thompson,  21  Texas,  482 ;  Pulshear  v.  Randon, 
18  Texas,  277. 

Where  written  instrument  is  executed  in  principal's  name  by  agent, 
the  instrument  itself  must  show  that  the  principal  was  intended  to  be 
bound.    Giddens  v.  Byars,  12  Texas,  81. 

The  terms  of  the  written  instrument  determine  agents  authority. 
Reese  v.  Medlock,  27  Texas,  123. 

Agent  authorized  to  do  a  particular  thing  in  a  particular  way,  per- 
sons dealing  with  him  are  chargeable  with  notice  of  limitations  on 
authority.    Cole  v.  Bammell,  62  Texas,  143. 

Person  appointed  to  make  negotiation  for  contract  of  sale,  or  seek 
purchaser,  can  not  bind  principal  by  written  contract.  Fisher  v. 
Bowser,  41  Texas,  223;  Cohen  v.  Washer,  64  Texas,  132;  Gulf  C.  & 
S.  F.  R.  R.  V.  Poindexter,  70  Texas,  107;  Donnan  v.  Adams,  71  S. 
W.,  680. 

Person  dealing  with  agent  must  enquire  as  to  his  powers.  Franco 
T.  L.  Co.  V.  McCormick,  85  Texas,  422. 

If  the  writing  shows  that  the  agent  can  and  is  authorized  to  per- 
form a  particular  act,  but  did  not  authorize  him  to  vary  the  terms,  he 
can  not  bind  the  principal  by  a  contract  var}ung  the  terms  of  the  writ- 
ing. Mann  v.  Dublin,  92  Texas,  379;  Weekes  v.  Shapleigh,  51  S.  W., 
67. 

One  dealing  with  agent  must  inform  himself  if  the  proposed  con- 
tract is  within  the  scope  of  agent's  authority.  Houston  v.  Hill,  63 
Texas,  384. 

One  claiming  under  contract  executed  by  agent,  is  bound  to  know 
extent  of  agent's  authority,  unless  he  has  been  held  out  as  having 
powers  not  in  fact  conferred.     Green  v.  Hugo,  81  Texas,  457. 

Where  creditor  has,  by  correspondence,  insisted  on  strict  compliance, 
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debtor  is  bound  to  enquire  into  authority  of  agent.  Thompkins  v. 
Peter,  84  Texas,  631. 

Recitals  in  written  instrument  to  effect  that  agent  can  not  make  a 
binding  contract,  is  notice  to  party  dealing  with  agent.  Nat.  G.  L. 
&  T.  Co.  V.  Thomas,  67  S.  W.,  454. 

It  is  the  duty  of  every  one  executing  a  writing  to  be  aware  of  its 
contents  before  signing.  Williams  v.  Rand,  30  S.  W.,  409;  Robertson 
V.  Smith,  11  Texas,  217. 

Where  creditor  has  by  correspondence  insisted  on  strict  compliance, 
debtor  is  bound  to  enquire  as  to  authority  of  agent.  Thompkins  v. 
Peter,  84  Texas,  631. 

The  proposals  contained  notice  of  lack  of  authority  in  Everett.  Nat. 
G.  L.  &  T.  Co.  V.  Thomas,  67  S.  W.,  454;  Hunter  v.  Lastham,  67 
S.  W.,  1080;  Davis  v.  Lemon,  1  W.  &  W.,  sec.  291;  Hines  v.  Perry, 
25  Texas,  443. 

A  contract  is  incomplete  as  long  as  one  of  the  parties  has  the  right 
to  accept  or  reject  the  proposition.  James  v.  King,  3  Texas  Civ.  App., 
490. 

If  acceptance  of  proposition  varies  terms  offered,  it  is  a  rejection 
and  puts  an  end  to  proposed  agreement.  Flomerfelt  v.  Hume,  31 
S.  W.,  679. 

The  minds  must  meet.  A  small  difference  will  defeat  a  contract. 
San  Antonio  Gas  Co.  v.  Man,  13  Texas  Ct.  Rep.,  442. 

Contracts.  Offer.  Acceptance.  Modification.  Ingram  v.  Cisco  Oil 
Mill,  86  S.  W.,  630 ;  Whittaker  v.  Zeihme,  61  S.  W.,  499. 

Contracts  must  have  mutual  assent.  The  assent  must  comprehend 
the  whole  of  the  proposition.  It  must  be  exactly  equal  to  its  extent 
and  provisions  and  it  must  not  qualify  them  by  any  new  matter. 
Summers  v.  Mills,  21  Texas,  78;  M.  &  St.  L.  Ry.  Co.  v.  Columbus, 

FISHER,  Chief  Justice. —  This  is  a  suit  for  damages  brought  by 
the  plaintiff  in  error  against  tlie  Allis-Chalmers  Company  for  breach 
of  what  is  alleged  to  be  a  written  contract,  entered  into  by  and  be- 
tween the  parties  on  the  18th  day  of  February,  1905. 

The  plaintiff  in  error  alleged  that  the  contract  in  question  was  in 
writing,  and  was  executed  by  the  defendant  in  error  by  and  through 
its  duly  authorized  agent,  W.  0.  Everett,  and  that  said  contract  was 
signed  by  Everett  as  the  representative  and  agent  of  the  defendant, 
and  was  at  the  same  time  signed  and  accepted  by  the  plaintiff,  that 
by  the  terms  of  the  agreement  the  defendant  in  error  was  to  furnish 
the  plaintiff  in  error  with  certain  machinery  and  material  and  to  do 
certain  work  in  the  construction  of  a  flour  mill  for  plaintiff  in  error 
at  Waco,  Texas,  in  consideration  of  certain  sums  of  money  to  be  paid 
by  the  plaintiff  in  error.  It  is  alleged  that  the  defendant  in  error 
breached  the  contract,  in  that  it  failed  and  refused  to  perform  the 
same,  as  agreed,  and  that  by  reason  thereof  the  plaintiff  was  required 
to  purchase  the  machinery  and  material  from  other  parties,  and  did 
contract  to  have  the  work  performed  by  other  parties,  and  was  thereby 
compelled  to  pay  a  greater  price  than  that  agreed  upon  in  the  contract 
with  the  defendant  in  error.  .  This  difference  is  alleged  to  be  the  sum 
of  $1800. 
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The  defendant  answered  by  plea  in  abatement,  special  exceptions, 
general  denial,  and  a  special  plea  that  defendant  in  error  never  entered 
into  any  contract  with  the  plaintiff,  but  merely  submitted  a  proposal 
to  the  plaintiff,  which  would  only  become  binding  when  accepted  by 
the  plaintiff  and  accepted  and  approved  by  the  defendant;  that  the 
proposal  submitted  was  changed  by  Everett  and  the  plaintiff,  and  that 
the  change  was  made  without  authority  of  the  defendant,  and  there- 
fore the  defendant  declined  to  accept  and  approve  the  written  instru- 
ment declared  on  by  the  plaintiff.  This  plea  denying  the  authority 
of  Everett  was  not  sworn  to. 

The  case  below  was  tried  before  the  court  without  a  jury,  and  judg- 
ment rendered  in  favor  of  the  defendant.  The  trial  court  filed  conclu- 
sions of  fact  and  law,  which  are  as  follows : 

"In  this  case  plaintiff  sued  defendant  for  damages  for  the  violation 
of  an  alleged  contract  for  sale  by  defendant  to  plaintiff  of  certain  ma- 
chinery, the  defendant  denying  ever  having  made  such  contract. 

^The  facts  are  that  plaintiff,  having  advertised  for  bids  to  sell  it 
such  machinery,  the  bid  made  by  defendant's  agent  was  accepted  by 
plaintiff,  and  a  contract  entered  into  by  plaintiff  and  defendant's  agent, 
W.  0.  Everett,  on  the  2d  day  of  February,  1905,  setting  out  an  item- 
ized list  of  the  machinery  to  be  furnished,  the  price  to  be  paid,  and 
terms  of  payment,  and  many  other  matters  of  detail  in  and  about  the 
erection  of  said  machinery,  which  contract  was  prepared  on  a  blank 
form  of  printed  contract  of  the  defendant  company,  and  is  termed  by 
it  a  ^proposal,'  and  has  in  it  this  provision:  'This  proposal  is  for  im-. 
mediate  acceptance  of  the  purchaser,  and  is  subject  to  the  written  ap- 
proval of  an  executive  officer,  or  the  general  manager  of  sales  of  the 
company,  and  shall  not  be  binding  upon  the  company  until  so  ap- 
proved,' and  this  contract,  or  rather  proposal,  as  it  is  called,  was  for- 
warded to  the  defendant  company  by  its  agent  W.  0.  Everett  for  ap- 
proval. The  company  declined  to  approve  said  contract  or  proposal, 
and  there  was  prepared  at  its  home  oflSce  at  Milwaukee,  Wisconsin, 
by  defendant's  manager  of  its  flouring  mill  department,  another  pro- 
posal for  the  sale  of  said  machinery  to  the  plaintiff,  to  which  was  at- 
tached specifications  setting  out  in  detail  what  defendant  proposed  to 
do,  and  what  they  would  not  do,  with  regard  to  the  furnishing  and 
erection  of  said  machinery  (which  was  the  machinery  for  a  flouring  mill 
at  Waco,  Texas,)  said  proposal  and  specifications  being  dated  February 
10,  1905,  which  said  proposal  and  specifications  were  forwarded  from 
the  home  office  of  the  defendant  to  its  agent  in  Texas,  W.  0.  Everett, 
for  plaintiff's  acceptance  and  signature.  This  proposal  when  signed 
by  both  parties,  was  intended,  with  the  specifications  attached,  to  con- 
stitute the  contract  between  the  parties,  and  has  in  it  a  paragraph  as 
follows:  'AH  the  terms  an^  provisions  of  the  contract  between  the 
parties  hereto  are  fully  set  out  herein  and  no  agent,  salesman  or  other 
party  is  authorized  to  bind  the  Company  by  any  agreement,  warranty, 
statement,  promise  or  understanding,  not  herein  expressed,  and  no 
modification  of  the  contract  shall  be  binding  on  either  party  unless  the 
same  is  in  writing,  accepted  by  the  purchaser  and  approved  in  writing 
by  one  of  the  company's  executive  officers  or  general  manager  of  sales; 
and  it  is  expressly  agreed  and  understood  that  there  are  no  promises, 
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agreement,  verbid  or  otherwise,  outside  of  this  contract,  with  its  at- 
tached specifications  f  and  also  another  paragraph  as  follows :  'This  pro- 
posal is  for  immediate  acceptance  of  the  purchaser,  and  is  subject  to 
the  written  approval  of  an  executive  officer  or  the  general  manager  of 
sales  of  the  company,  and  shall  not  be  binding  upon  the  company 
until  so  approved.^ 

"Defendant  advised  plaintiff  that  it  had  forwarded  this  proposal  and 
specifications  to  its  agent  for  plaintiff's  signature,  and  when  the  matter 
was  first  broached  between  defendant's  agent  and  plaintiff  as  to  the 
signing  of  said  contract  it  was  discovered  that  plaintiff  wanted  more 
machinery  than  was  called  for  therein,  which  being  submitted  by  tele- 
gram to  defendant's  home  office,  defendant's  manager  of  its  flour  mill 
department  in  Milwaukee  agreed  to  furnish  said  additional  machinery 
for  $200,  and  the  defendant's  agent  in  Texas  was  authorized  by  him 
to  make  such  additions  of  machinery  and  price  in  writing  in  the  pro- 
posal to  be  submitted  to  plaintiff.  Everett,  the  Texas  agent,  made  the 
additional  changes  in  the  proposal  and  specifications  and  presented  the 
same  to  plaintiff  for  signature.  Plaintiff,  who  was  represented  by  its 
President,  Krank  Kell,  declined  to  accept  and  agree  to  such  proposal 
and-  sign  same,  and  finally  he  and  the  defendant's  agent,  Everett,  on 
the  18th  day  of  February,  1905,  agreed  to  insert  in  the  same  this 
language,  which  they  did  insert  therein  before  signing  said  proposal, 
as  follows :  This  is  intended  to  be  .a  duplication  of  contract  signed  in 
Waco,  excepting  modification  of  terms  of  payment  and  increase  in  price 
as  herein  specified.'  The  contract  referred  to  in  the  above  clause  signed 
at  Waco,  was  the  one  of  February  2,  whch  had  been  first  made  between 
Everett  and  plaintiff,  and  which  had  been  forwarded  by  Everett  to  the 
defendant  company,  and  which  had  been  rejected  by  the  company,  as 
above  stated.  The  proposal  and  specifications  were  thereupon  signed 
by  plaintiff  by  its  President,  Frank  Kell,  and  by  said  W.  0.  Everett 
for  defendant  and  returned  to  the  home  office  of  defendant  by  its  agent 
Everett,  and  the  defendant  promptly  declined  to  approve  same  because 
of  the  insertion  by  its  agent  Everett  of  the  clause  last  above  quoted 
without  its  authority,  and  it  at  once  so  notified  plaintiff,  and  that  it 
would  not  approve  said  contract  without  the  .elimination  of  this  clause, 
which  had  been  inserted  by  Everett  contrary  to  the  provisions  of  said 
contract  as  quoted  herein.  Plaintiff  declined  to  sign  any  contract  with- 
out said  clause  being  inserted  therein,  and  thus  the  matter  ended, — de- 
fendant offering  to  sign  a  contract  without  said  clause,  and  the  plain- 
tiff declining  to  make  any  contract  without  such  clause  in  it. 

"I  find  that  Everett  had  no  authority  from  the  defendant  to  insert 
in  said  contract  the  language  above  quoted." 

"Conclusions  of  Law. — ^Under  this  state  of  facts  I  think  it  is  clear  that 
defendant  was  not  bound  by  said  contract  as  signed  by  Everett.  I 
understand  the  law  to  be  that  when  a  written  proposal  is  made  by  one 
party  to  another,  the  other  must  accept  it  as  submitted  to  him  in  order 
to  bind  the  parties  submitting  it,  and  having  found  the  defendant's 
agent  Everett  had  no  authority  to  insert  the  clause  as  to  said  contract 
being  a  duplication  of  a  contract  which  had  been  rejected  by  the  de- 
fendant it  was  not  bound  thereby  and  had  a  legal  rights  upon  the  same 
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being  submitted  to  it,  to  refuse  to  be  bound  thereby,  and  that  the  legal 
result  of  the  facts  show  that  in  law  no  contract  was  ever  entered  into 
between  the  plaintiff  and  defendant,  as  contended  by  the  plaintiff 
herein.'* 

It  will  be  seen  from  the  facts  and  conclusions  of  law  of  the  trial 
court  that  in  disposing  of  the  case  in  favor  of  the  defendant,  the  court 
acted  upon  the  assumption  that  Everett  had  no  authority  to  change  the 
terms  of  the  proposed  contract,  or  insert  the  objectionable  clause 
pointed  out  in  the  findings  of  the  trial  court.  We  have  examined  the 
record  closely,  and  we  find  that  there  was  no  objection  interposed  to 
the  plea  of  the  defendant  in  the  court  below,  on  the  ground  that  the 
answer  denying  Everett's  authoriiy  was  not  sworn  to;  nor  was  there 
any  objection  interposed  by  the  plaintiff  to  the  evidence  limiting  Ever- 
ett's authority,  as  tending  to  show  that  he  was  not  authorized  to  make 
a  contract  binding  upon  the  defendant,  on  the  ground  that  the  answer 
of  the  defendant  denying  his  authority  was  not  sworn  to. 

The  contention  is  here  urged  in  various  assignments  of  error  that 
the  finding  and  conclusion  reached  by  the  trial  court  that  Everett  did 
not  have  the  authority  to  change  or  add  to  the  proposed  contract,  was 
unauthorized,  on  account  of  that  provision  of  the  law  that  makes  the 
authority  of  the  agent  conclusive  where  the  suit  is  predicated  upon  a 
written  inBtruinent  purported  to  be  signed  by  him  for  his  prindpal, 
unless  the  answer  denying  his  power  is  sworn  to.  In  justice  to  the 
findings  of  the  trial  court  as  here  questioned,  we  are  of  the  opinion 
that  the  question  was  not  raised  on  the  trial  of  the  case,  for,  as  before 
said,  we  find  that  no  exception  was  raised  to  the  evidence  of  a  number 
of  witnesses  which  tended  to  show  that  Everett  did  not  have  the  au- 
thority claimed  by  the  plaintiff,  and  that  the  answer  denying  his  au- 
thoriiy was  not  objected  to  on  the  ground  that  it  was  not  sworn  to. 

But  however,  admitting  that  the  plaintiff  in  error  is  correct  in  this 
contention,  still  the  judgment  below  should  not  be  disturbed  if  we 
are  correct  in  the  construction  we  propose  to  give  the  supposed  con- 
tract. However,  in  this  connection  it  is  well  to  say  that  as  a  matter 
of  fact  the  evidence  shows  that  Everett  was  a  mere  salesman,  and  had 
no  authority  to  make  a  contract  binding  upon  the  defendant  in  error 
without  their  acceptance  and  approval.  And  it  also  appears  from  the 
evidence  that  the  party  mentioned  in  the  findings  of  fact  of  the  trial 
court  as  defendant's  manager  of  the  flour  mill  department  was  not  an 
executive  oiBBcer  of  the  defendant  company,  nor  was  he  the  general 
manager  of  sales  of  that  company;  and  it  appears  that  he  had  no  au- 
thority to  execute  and  consummate  a  contract  with  the  plaintiff  with- 
out first  submitting  the  same  for  the  written  approval  of  an  executive 
ofiScer  or  general  manager  of  sales  of  the  defendant  company. 

But,  acting  upon  the  theory  that  Everett  had  the  authority  to  exe- 
cute the  instrument  declared  upon,  it  is  apparent  that  that  instrument 
would  not  become  effective  and  binding,  unless  one  of  its  material  stip- 
ulations could  be  held  to  be  waived  or  should  for  some  reason  be  an- 
nulled, and  this  stipulation  contained  in  the  instrument  is  as  follows: 
''This  proposal  is  for  immediate  acceptance  of  the  purchaser,  and  is 
subject  to  the  vmtten  approval  of  the  executive  officer  or  general  man- 
ager of  sales  of  the  company,  and  shall  not  be  binding  upon  the  com«* 
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pany  until  so  approved."  The  instrument  when  executed  contained 
this  stipulation,  and  we  find  nothing  in  the  record  which  would  justify 
the  theory  that  it  was  waived,  and  that  the  parties  intended  that  it 
should  not  be  binding  upon  them.  The  plaintiff  in  its  pleading  at- 
tacked this  stipulation  substantially  to  the  effect  that  it  was  waived,  or 
that  it  was  permitted  to  remain  in  the  written  instrument  by  over- 
sight and  mistake,  that  the  contract  was  complete  without  it,  and  was 
so  intended  by  the  parties.  There  is  a  good  deal  of  evidence  which  the 
plaintiff  claims  tends  to  establish  these  facts,  but  the  construction  we 
place  upon  the  testimony  does  not,  in  our  opinion,  justify  the  effect 
sought  to  be  given  to  it  by  the  plaintiff.  When  the  instrument  which 
the  plaintiff  alleges  to  be  the  contract  was  forwarded  to  the  home  office 
of  the  defendant,  the  executive  officers  of  the  company  promptly  de- 
clined to  approve  it  and  stated  their  reasons  for  so  doing;  but  in  view 
of  the  stipulation  permitting  them  to  reject  and  decline  to  approve, 
they  could  have  exercised  that  privilege  without  giving  any  reason 
therefor.  Of  course,  the  stipulation  could  be  waived,  or  they  could 
authorize  their  agent  to  waive  it,  but  the  facts  do  not  justify  the  con- 
clusion tliat  this  was  done.  The  stipulation  was  preserved  in  the  con- 
tract evidently  for  an  important  purpose,  which  is  well  illustrated  by 
facts  of  this  case.  The  instrument  that  contained  this  stipulation  was 
evidently  prepared  by  the  defendant,  and  it  was  sent  to  the  plaintiff 
from  their  home  office,  and  in  order  to  limit  the  power  and  authority 
of  their  salesman,  or  one  undertaking  to  represent  them,  and  to  cor- 
rect any  abuse  of  authority  or  imposing  any  stipulation  which  was  not 
previously  provided  for,  the  defendant  wisely  preserved  the  power  to 
reject  and  disapprove  an  instrument  purporting  to  be  a  contract  en- 
tered into  between  its  agent  and  a  proposed  purchaser.  A  contract 
w^ith  this  provision  in  it  means  that  it  is  merely  a  proposal,  subject  to 
approval,  and  would  only  become  binding  upon  the  defendant  when 
so  approved. 

Plaintiff  in  error  in  its  ninth  assignment  of  error  complains  of  the 
action  of  the  court  in  admitting  the  evidence  of  the  witness  Whiteside, 
to  the  effect  that  Everett  had  no  authority  to  execute  a  binding  con- 
tract upon  the  defendant  in  error,  and  stating  that  his  authority  was 
merely  that  of  a  salesman.  The  assignment  as  set  out  in  the  brief 
states  that  the  objection  was  that  Everett's  authority  was  in  writing 
and  was  the  best  evidence.  In  view  of  our  ruling,  this  evidence  be- 
comes immaterial,  because  if  it  be  conceded  that  Everett  had  the  au- 
thority to  execute  the  instrument  in  question,  it  was  not  a  binding  eon- 
tract  until  approved  by  the  defendant,  which  the  court  below  finds  was 
not  the  case,  but  was  promptly  rejected ;  but  however,  we  find  nothing 
in  the  record  to  show  that  Everett's  authority  was  in  writing.  We  find 
that  there  are  certain  written  documents,  telegrams  and  letters  which 
passed  between  the  defendant  and  plaintiff,  but  we  find  nothing  in 
those  instruments  that  specifically  defines  Everett's  authority.  White- 
side, the  witness  whose  evidence  is  here  objected  to,  was  shown  to  be 
one  of  the  executive  officers  of  the  defendant  company. 

What  we  have  just  said  also  disposes  of  the  tenth  and  eleventh  as- 
signments of  error.  The  twelfth,  thirteenth  and  fourteenth  assign- 
ments complain  of  the  action  of  the  court  in  admitting  the  evidence  of 
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certain  witnesses  testifying  in  effect  what  was  the  authority  of  J.  P. 
Harrison,  the  party  who  it  seems  sent  the  proposal  to  the  plaintiff  in 
orror,  and  who  wrote  ceitain  letters  and  who  sent  certain  telegrams  to 
the  plaintiff  in  error.  The  evidence  of  these  witnesses,  we  think,  was 
admissible.  They  seem  to  have  been  in  a  position  to  know  the  extent 
of  the  authority  that  could  have  been  exercised  by  Harrison.  They 
state  what  the  nature  of  his  employment  was  and  what  were  his  duties, 
and  the  tendency  of  the  evidence  of  these  witnesses  is  to  establish  the 
fact  that  Harrison  had  no  power  to  execute  a  binding  contract  upon 
the  defendant  without  the  same  being  subject  to  the  approval  of  the 
general  manager  or  the  executive  oflBcer,  neither  of  which  positions  was 
occupied  by  Harrison. 

The  fifteenth,  sixteenth  and  seventeenth  assignments  of  error  com- 
plain of  the  action  of  the  court  in  refusing  to  permit  the  witness 
Frank  Kell  to  testify  as  to  certain  statements  made  by  Everett,  tend- 
ing to  show  that  the  contract  sued  upon  was  final  and  conclusive  with- 
out the  necessity  of  being  sent  back  to  the  home  oflBce  for  approval. 
There  was  no  error  in  the  ruling  of  the  court  complained  of.  The 
statements  and  declarations  of  Everett  were  not  admissible  to  create 
or  increase  his  authority.  The  written  instrument  contains  no  stipu- 
lation substantially  in  accord  with  the  evidence  here  sought  to  be  in- 
troduced. There  is  nothing  on  the  face  of  that  instrument  that  tends 
to  show  that  it  was  not  required  to  be  sent  back  to  the  home  office  of 
the  defendant  company  for  approval;  nor  does  it  contain  any  recital 
showing  a  waiver  of  the  stipulation  requiring  this  to  be  done.  The 
fact  that  the  defendant  did  not  interpose  in  its  answer  a  denial  under 
oath  of  Everett's  authority,  would  not  be  the  basis  for  this  proposed 
evidence.  The  failure  to  deny  under  oath  merely  makes  conclusive  the 
express  stipulations  contained  in  the  instrument,  but  the  failure  to 
deny  under  oath  would  not  have  the  effect  of  authorizing  the  plaintiff 
to  introduce  in  evidence  the  acts  and  conduct  of  the  supposed  agent 
which  is  not  covered  by  the  written  instrument. 

We  find  no  error  in  the  record  and  the  judgment  is  aflBrmed. 

Affirmed. 

Writ  of  error  refused. 


J.  HoMEB  Gaddy  v.  Paul  L.  Smith. 

Decided  March  4,  1908. 

1. — ^Venne— County  Seat — Jndiolal  Knowledge. 

The  courts  wiU  take  judicial  notice  of  the  fact  that  a  certain  town  is  the 
county  seat  of  a  certain  county. 

2.^Same— Breach  of  Contract  to  Deliver. 

A  defendant  having  contracted  to  deliver  a  certain  quantity  of  wood 
either  at  a  station  in  his  own  county  or  at  a  station  in  another  county  where 
plaintiff  resided,  a  suit  for  the  breach  of  the  contract  by  the  defendant  was 
properly  brought  in  the  county  of  plaintiff's  residence.  By  his  breach  of  the 
contract  defendant  lost  his  option  as  to  the  place  of  performance,  and  the 
privilege  to  sue  in  his  own  county  at  once  inured  to  the  plaintiff. 

Vol.  XLIX.  Civil— 28. 
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exceed  the  amount  alleged;  any  physical  pain  or  mental  anguish, 
if  any;  and  for  future  mental  suffering  and  pain,  if  any,  that  you 
may  believe  from  the  evidence  will  with  reasonable  certainty  be 
caused  by  such  injuries,  if  any;  and  for  these  different  elements 
of  damage  you  will  find  that  sum  of  money  which  if  paid  now  will 
be  a  just  and  reasonable  compensation  for  such  injuries.*'  These 
assignments  are  overruled. 

The  third  and  eighth  assignments  of  error  are  to  the  effect  that 
the  trial  court  erred  in  refusing  special  instructions  to  the  effect  to 
find  for  the  defendant  if  from  the  evidence  they  believed  that  the 
conductor  had  no  direct  or  implied  authority  from  the  railway  com- 
pany to  direct  the  plaintiff  to  leave  the  moving  train.  If  there  was 
any  limitation  imposed  upon  the  general  authority  of  the  conductor, 
it  was  not  shown  to  be  within  the  knowledge  of  the  plaintiff.  In 
fact,  all  the  evidence  upon  this  subject  is  that  the  conductor  testified 
that  he  had  no  authority  from  the  defendant  to  advise  or  tell  any- 
one to  jump  from  a  moving  train.  In  this  connection  it  is  well  to 
say  that  the  defendant  did  not  in  its  answer  deny  the  authority  of 
the  conductor  to  direct  the  plaintiff  in  leaving  the  train,  as  pleaded 
by  him  in  his  petition.  But,  however,  there  is  nothing  in  the  record 
that  would  justify  the  court's  submitting  this  question  as  requested 
in  tliese  special  charges.  It  is  a  matter  so  well  understood  that  no 
evidence  upon  that  subject  is  required  that  a  conductor  of  a  passenger 
train,  in  the  performance  of  those  duties  that  the  railway  company 
owes  to  its  passengers  or  those  rightfully  aboard  of  the  train,  is 
the  representative  of  his  master,  and  that  in  the  observance  of  his 
duties  he  must  refrain  from  conduct  which  exposes  the  passenger 
or  one  rightfully  aboard  of  the  train  to  peril.  Whilst  it  is  true  in 
this  case,  it  may  be  said  that  the  appellee  was  not  entitled  to  that 
high  degree  of  care  that  the  railway  company  would  owe  to  a  pas- 
senger, still  the  conductor,  as  the  representative  of  the  railway  com- 
pany, was  at  least  charged  with  the  duty  of  exercising  ordinary  care 
for  the  safety  of  one  situated  as  the  plaintiff  was,  who  was  rightfully 
aboard  of  the  train.  It  was  within  the  power  and  duty  of  the  con- 
ductor when  the  request  was  made,  the  train  having  just  started  from 
the  depot,  to  stop  the  train  and  permit  the  plaintiff  to  alight.  Re- 
fusing to  do  this,  he  undertook  to  assist  or  aid  the  plaintiff  in  alight- 
ing by  directing  or  instructing  him  what  to  do.  He  rested  under 
the  duty  to  exercise  the  same  care  to  see  that  plaintiff  could  alight 
with  safety,  as  would  have  been  the  case  if  he  had  undertaken  to 
perform  a  like  duty  in  stopping  the  train. 

The  fourth,  fifth,  sixth  and  seventh  assignments  of  error  set  out 
instructions  practically  upon  the  issue  of  contributory  negligence, 
which  were  requested  by  the  appellant  and  refused  by  the  court.  The 
court  in  its  general  charge,  and  also  in  a  special  instruction  given 
at  the  request  of  the  defendant,  covered  fully  the  issue  of  contributory 
negligence.  Besides,  the  charges  as  set  out  under  the  fifth,  sixth  and 
seventh  assignments  are  argumentative. 

The  charge  requested,  as  set  out  under  the  tenth  assignment,  is 
also  upon  the  question  of  contributory  negligence.     It  was  properly 
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refused,  as  that  ground  was  covered  by  the  cliarge  of  the  court,  and 
the  special   instruction  requested   by   the   appellant   and   given. 

The  ninth  assignment  complains  of  the  action  of  the  court  in 
refusing  a  peremptory  instruction  to  the  effect  that  the  plaintiff 
was  guilty  of  contributory  negligence  in  leaving  the  moving  train. 
This  question  is  disposed  of  by  our  findings  of  fact.  The  peculiar 
facts  in  the  record  would  justify  the  conclusion  that  the  plaintiff 
was  in  the  exercise  of  ordinary  care  in  leaving  the  train,  and  that 
he  acted,  in  part,  under  the  direction  of  the  conductor,  and  if  there 
was  danger,  the  indications  of  danger  were  not  of  such  a  nature  to 
be*  discovered  by  the  plaintiff. 

The  eleventh  and  twelfth  assignments  complain  of  the  action  of 
the  trial  court  in  admitting  the  evidence  of  Mrs.  Hibbitts,  the  wife 
of  the  plaintiff,  testifying  as  to  the  physical  condition  of  the  plain- 
tiff after  his  injury,  and  where  he  complains  he  was  injured,  and 
to  some  extent  what  was  the  effect  of  those  injuries.  The  evidence 
was  admissible.  (Texas  &  N.  0.  By.  Co.  v.  Clippenger,  106  S. 
W.,  158;  Missouri,  K.  &  T.  By.  Co.  v.  Zwiener,  38  S.  W.,  375; 
Wheeler  v.  Tyler  S.  E.  By.  Co.,  91  Texas,  356;  Jackson  v.  Missouri, 
K.  &  T.  By.  Co.,  23  Texas  Civ.  App.,  319;  St.  Louis  S.  W.  By.  Co. 
V.  Brown,  30  Texas  Civ.  App.,  57.) 

In  the  bill  of  exceptions  set  out  under  the  thirteenth  assignment 
of  error,  objection  is  made  to  the  argument  of  one  of  the  attorneys 
of  the  plaintiff.  The  argument  there  complained  of  appears  to  be 
a  criticism  upon  the  decisions  of  the  Supreme  Court  of  New  York, 
and,  to  some  extent,  an  attack  upon  the  judges  that  comprised  that 
court.  The  bill  of  exception  shows  that  the  jury  were  properly  in- 
structed by  the  court  to  disregard  that  argument,  and  the  argument 
was  withdrawn  by  the  counsel  who  made  it.  There  is  no  objection 
in  this  record  that  the  verdict  is  excessive,  and  in  fact  there  is  no 
attack  upon  the  verdict  and  judgment  of  the  court  below  on  the 
ground  that  it  is  not  supported  by  the  evidence.  While  the  argu- 
ment was  improper,  we  are  inclined  to  think  that  upon  its  with- 
drawal by  the  attorney  and  the  instruction  by  the  court,  no  harmful 
result  followed. 

The  argument  complained  of  in  the  fourteenth  assignment  of  error 
we  think  was  proper.  An  attorney  has  the  right  to  draw  a  conclu- 
sion from  the  evidence  and  discuss  it  to  the  jury  as  to  what  he  thinks 
would  be  a  proper  amount  of  damages  to 'be  allowed. 

The  remaining  assignments,  except  the  nineteenth,  complain  of  the 
action  of  the  trial  court  in  overruling  demurrers.  The  plaintiff's 
petition,  in  our  opinion,  states  a  good  cause  of  action  and  is  not  sub- 
ject to  the  demurrers  urged. 

In  view  of  the  charge  of  the  trial  court,  the  requested  instruction 
as  set  out  under  the  nineteenth  assignment  of  error,  was  properly  re- 
fused. 

We  find  no  error  in  the  record,  and  the  judgment  is  afiBrmed. 

Affirmed. 

Writ  of  error  refused. 
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defendant  in  any  way  affects  the  question  of  venue.  But,  granting  that 
defendant  had  the  right  under  his  option  to  have  delivered  the  wood 
at  Rosewood,  which  ip  in  Upshur  County,  still  having  failed  and  re- 
fused to  deliver  any  wood  under  said  contract,  his  option  was  thereby 
terminated,  and  the  privilege  to  sue  under  the  contract  in  Mcljennan 
County  by  reason  thereof  at  once  enured  as  a  privilege  to  the  plaintiff. 

In  Page  on  Contracts,  vol.  3,  p.  2163,  sec.  1391,  it  is  said:  "Under 
a  contract  to  do  one  or  the  other  of  two  things,  the  right  of  choice  as 
to  which  of  such  things  shall  be  done  in  order  to  perform  the  contract 
is  with  the  promissor  up  to  the  time  of  the  breach.  After  the  time  for 
performing  the  contract  has  passed,  the  promissor  has  lost  the  right 
of  election.  Thus,  where  a  vendor  agrees  to  deliver  goods  at  one  of 
three  places  by  a  certain  time,  he  must  exercise  his  option  of  delivering 
at  the  place  of  his  choice  before  such  time,  or  he  loses  the  right  of 
election.  So,  if  A  has  the  right  to  discharge  his  obligation  to  B  within 
a  certain  time  by  conveying  certain  property,  or  paying  a  certain  sum 
of  money,  and  A  does  neither,  B  acquires  the  right  of  election.^' 

In  Phillips  V.  Cornelius,  28  So.  Eep.,  871  (Miss.)  it  is  said:  "In 
contracts  when  a  debtor  is  obliged  in  an  alternative  obligation  to  do 
one  of  two  things,  he  has  the  choice  to  do  one  or  the  other  until  the 
time  of  payment  or  until  demand,  where  no  time  of -performance  has 
been  agreed  on;  and  on  a  failure  of  the  person  who  has  the  right  to 
make  his  election  in  proper  time,  the  riglit  of  election  passes  to  the 
opposite  party.^'  Citing  in  support  of  said  doctrine  Co.-  Litt.  145a ; 
Corbin  v.  Fairbanks,  56  Vt.  538. 

Bouvier's  Law  Dictionary,  vol.  1,  p.  583,  treating  of  the  same  sub- 
ject, says:  "In  contracts  where  a  debtor  is  obliged  in  an  alternative 
obligation  to  do  one  of  two  things,  as  to  pay  $100  or  deliver  lOO 
busliels  of  wheat,  he  has  tlie  choice  to  do  one  or  the  other  until  the 
time  of  payment,  but  has  not  the  choice,  however,  to  pay  part  in  each ; 
or  if  a  man  sell  or  agree  to  deliver  one  of  two  articles,  as  a  horse  or 
an  ox,  he  has  the  election  until  the  time  of  delivery,  it  being  a  rule 
'that  in  case  an  election  be  given  of  two  several  things  always  he  which 
is  the  first  agent  and  which  ought  to  do  the  first  act,  shall  have  the 
election;'  on  the  failure  of  the  person  who  has  the  right  to  make  his 
election  in  proper  time,  the  right  passes  to  the  opposite  party.  Pothier 
Obi.  No.  247." 

So  it  appears  from  the  above  authorities  that  even  though  defendant 
in  error  is  correct  in  the  construction  of  the  contract,  that  he  had  the 
option  thereunder  to  deliver  the  wood  either  at  Rosewood  or  at  Waco, 
which  is  not  denied,  still,  having  failed  to  exercise  his  option,  and  hav- 
ing failed  to  deliver  the  wood  or  any  part  thereof,  the  privilege  on 
the  part  of  plaintiff  in  error  to  at  once  declare  the  contract  one  for 
Waco  delivery,  it  seems  is  clearly  sustained. 

But,  independent  of  the  doctrine  of  election  contended  for  by  de- 
fendant in  error,  we  are  inclined  to  the  opinion  that  where  a  party  by 
written  contract  agrees  to  perform  or  promises  to  pay  an  obligation  in 
the  alternative  in  one  or  the  other  of  two  counties,  and  afterwards 
breaches  the  contract,  we  believe  the  obligee  in  said  contract  would  have 
the  right  to  bring  suit  for  breach  thereof  or  default  in  pajrment  in 
either  county,  and  that  this  right  exists  by  reason  of  subdivision  5  of 
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article  1194,  Eevised  Civil  Statutes,  which  grants  to  the  plaintiff  in 
such  eases  the  right  to  bring  suit  in  the  county  where  the  obligor  has 
promised  in  writing  to  perform ;  and,  certainly,  it  could  be  no  answer 
to  such  suit  on  his  part  to  say  that  since  he  has  promised  performance 
in  the  alternative  in  either  county,  that  his  failure  so  to  do  would 
prevent  the  obligee  from  exercising  his  option  to  file  suit  against  him 
in  either  of  said  counties. 

There  are  several  other  assignments  of  errors,  but  in  view  of  our 
construction  of  the  contract  sued  upon,  we  deem  it  unnecessary  to  con- 
sider them. 

For  the  error  herein  pointed  out,  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Jim  Harris  v.  Sobinson  &  Martin. 

Decided  March  4,  1908. 

Appeal — Justice  Court — ^Appeal  Bond  Necessary,  when— Jnrisdiction. 

In  order  to  perfect  an  appeal  from  a  Justice's  Court  by  a  party  against 
whom  a  money  judgment  has  been  rendered,  it  is  necessary  to  execute  an  ap- 
peal bond  or  make  a  pauper's  affidavit  in  lieu  thereof.  In  the  absence  of  such 
bond  or  affidavit  the  County  Court  would  have  no  jurisdiction,  and  hence  a 
Court  of  Civil  Appeals  would  have  none  by  appeal  from  the  County  Court. 

Appeal  from  the  County  Court  of  Travis  County.  Tried  below  be- 
fore Hon.  John  W.  Hornsby. 

Charles  Stephenson,  for  appellant 

Wm.  Brueggerhoff,  for  appellee. 

FISHER,  Chief  Justice. — Appellant  Harris  brought  this  suit  in 
the  justice's  court,  precinct  No,  3  of  Travis  County,  against  the  ap- 
pellees for  the  sum  of  $175,  as  damages  to  his  crop,  occasioned  by  the 
alleged  negligence  of  the  appellees  and  their  employes  in  leaving  a  gate 
open,  thereby  permitting  stock  to  enter  appellant's  field  and  destroy 
the  crop. 

The  appellant  recovered  a  judgment  against  the  appellees  in  the 
justice's  court  for  $165,  from  which  judgment  the  appellees  appealed 
to  the  County  Court,  and  there  judgment  was  rendered  in  their  favor 
for  costs  and  to  the  effect  that  appellant  take  nothing  by  his  suit. 

We  have  carefully  examined  this  record,  and  we  discover  that  it  con- 
tains neither  an  appeal  bond  nor  an  aflSdavit  in  lieu  thereof  filed  in 
the  justice's  court.  In  Pace  v.  Webb,  79  Texas,  317,  and  Packenius 
V.  Petri,  29  S.  W.,  1095,  and  other  cases  that  might  be  cited,  it  is  held 
that  in  order  to  perfect  an  appeal  from  the  justice's  court  by  a  party 
against  whom  a  moneyed  judgment  has  been  rendered,  it  is  necessary 
to  execute  an  appeal  bond,  or  make  a  pauper's  affidavit  in  lieu  thereof. 
In  McCarthey  v.  North  Texas  Ix)an  Co.,  101  S.  W.,  267,  and  Royal 
Fraternal  Union  v.  Bedford,  20  Texas  Ct.  Rep.,  26,  and  cases  there 
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cited,  and  in  Maley  v.  Mundy,  in  the  original  opinion  banded  down  by 
this  Court  on  the  27th  day  of  November,  1907,  and  the  opinion  on 
rehearing  of  February  20,  1908,  it  is  held  that  in  order  to  confer  jur- 
isdiction upon  the  County  Court  of  a  case  appealed  from  the  justice's 
court,  it  must  aflSrmatively  appear  from  the  face  of  the  record  that  the 
appeal  bond  or  affidavit  required  by  statute  was  executed,  except  in  a 
certain  class  of  cases  where  appeal  bonds  or  affidavits  in  lieu  thereof 
are  not  required.  A  moneyed  judgment  having  been  recovered  in  the 
justice's  court  against  Bobinson  &  Martin,  they  could  not  appeal  to  the 
County  Court  unless  the  affidavit  or  appeal  bond  was  executed. 

The  attempted  appeal  conferring  no  jurisdiction  upon  the  County 
Court,  of  course,  it  follows  that  this  court  is  lacking  in  jurisdiction. 
Therefore,  the^  appeal  will  be  dismissed  at  the  cost  of  appellant. 

Appeal  dismissed. 


John  Gabeett  v.  Galveston,  Harrisburq  &  San  Antonio  Railway 

Company. 

Decided  March  4,  1908. 

Venue— Plea  of  Privilegre— Continuanoe,  when  ITo  Waiver. 

A  defendant  duly  filed  a  plea  of  privilege  to  be  sued  in  a  different  county; 
on  appearance  day  it  called  the  court's  attention  to  the  same,  and  asked  that 
the  hearing  on  the  same  be  postponed  to  a  future  day  of  the  term,  when  the 
issues  of  fact  might  be  determined;  afterwards,  without  the  knowledge  of  the 
defendant,  the  case  was  set  for  a  particular  day  of  the  term;  on  the  day  for 
which  the  case  was  set  the  attorneys  for  defendant  were  engaged  in  the  trial 
of  another  case  in  the  same  building,  and  at  the  instance  of  an  attorney  for 
the  plaintiff,  without  the  knowledge  or  consent  of  attorneys  for  defendant,  the 
case  was  continued  for  the  term.  Held,  because  it  appeared  that  defendant 
desired  to  press  its  plea  of  privilege,  and  was  not  responsible  for  or  in  any 
way  agreed  to  the  continuance,  the  plea  was  not  waived  thereby. 

Appeal  from  the  46th  Judicial  District,  Bexar  County.  Tried  below 
before  Hon.  J.  L.  Camp. 

C.  A.  Davies,  for  appellant. 

BaJcer,  Botis,  Parl-er  &  Garwood,  Newton  &  Ward  and  W.  B.  Tea- 
garden,  for  appellee. 

FLY,  Associate  Justice. — Appellant  sued  to  recover  damages  arising 
from  personal  injuries  alleged  to  have  been  sustained  through  the  neg- 
ligence of  appellee.  The  court  sustained  a  plea  of  privilege  to  he  sued 
in  Fort  Bend  County,  where  the  injuries  were  inflicted  and  through 
which  the  railroad  of  appellee  extends  and  where  it  has  an  agent,  and 
in  which  appellant  at  the  time  resided. 

The  plea  of  privilege  was  properly  sustained,  unless  it  was  waived 
by  a  failure  to  have  action  taken  on  it  at  the  April  term,  1907,  of  the 
District  Court,  at  which  it  was  filed.  Gen.  Laws,  1901,  p.  31.  The 
only  contention  of  appellant  is  that  the  plea  of  privilege  was  waived 
by  a  failure  to  have  it  determined  at  the  term  of  court  at  which  it 
was  filed. 
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It  appears  from  the  statement  of  facts  that  the  case  was  an  appear- 
ance case  at  the  April  term  of  the  District  Court,  in  1907,  which  ex- 
pired on  June  2,  1907.  On  appearance  day  of  the  April  term  appellee 
filed  its  plea  of  privilege,  called  the  court's  attention  t6  it  and  asked 
that  it  be  postponed  to  another  day  of  the  term  when  the  issues  of  fact 
might  be  submitted,  as  the  condition  of  the  docket  was  such  that  it 
could  not  be  taken  up  at  that  time.  Afterwards,  without  the  knowledge 
of  appellee,  the  cause  was  set  down  for  hearing  on  May  27,  but  through 
a  mistake  the  setting  was  published  under  the  proper  number  but  un- 
der the  style  of  "Garrett  v.  Gulf  Refining  Co.,^^  and  was  so  posted  by  the 
clerk  on  the  bulletin  board  in  the  courtroom.  Appellee  had  no  notice 
of  the  setting  and  was  misled  by  the  published  notice  and  by  the  ofl5cial 
bulletin  of  the  clerk.  When  the  cause  was  called  for  trial  on  May  27, 
the  attorneys  of  appellee  were  engaged  in  the  trial  of  another  cause  in 
the  67th  District  Court,  which  was  being  held  in  the  same  court  house 
that  the  court,  in  which  this  cause  was  pending,  was  sitting,  and  the 
attorney  for  appellant  stated  that  another  ease  against  appellee  had 
been  continued  on  account  of  its  attorneys  being  engaged,  and  that  he 
presumed  that  this  case  would,  on  the  same  accovmt,  go  over  also,  and 
the  cause  was  continued  by  the  court.  When  the  cause  was  called  at 
the  succeeding  term  the  attorney  for  appellant  stated  in  the  presence 
of  the  court  "that  he  had  been  watching  for  that  opportunity  to  catch 
defendant's  attorneys,  and  caught  them,  and  that  it  was  just  the  advan- 
tage he  was  seeking  and  got  that  continuance,  so  as  to  prevent  a  hear- 
ing of  this  plea.''  It  was  stated  by  counsel  for  appellee  "that  there  was 
no  intention  on  the  part  of  the  defendant  to  waive  this  plea,  but  its 
intention  was  to  insist  upon  it  on  that  occasion;  if  they  had  known 
that  this  case  was  on  that  setting  they  would  have  been  present  and 
would  have  presented  it,  but  they  were  misled  and  did  not  know  until 
it  was  too  late.''  The  case  was  not  called  again  until  it  was  reached  in 
its  regular  order  and  appellee's  attorneys  were  then  present  and  asked 
for  a  trial  on  the  plea,  but  it  was  postponed  on  account  of  other  busi- 
ness. When  it  was  reached  the  appellant's  exceptions  to  the  plea  of 
privilege  were  overruled  and  the  plea  sustained. 

The  cause  was  postponed  on  appearance  day,  on  account  of  press  of 
business,  to  another  day  of  the  term,  not  named,  in  order  that  the  facts 
might  be  presented.  Appellee  complied  with  the  law  in  demanding  a 
hearing  and  the  matter  was  then  in  the  hands  of  the  court  to  be  con- 
tinued or  postponed  as  the  condition  of  the  docket  rendered  necessary. 
Aldridge  v.  Webb,  92  Texas,  122;  Watson  v.  Mirike,  25  Texas  Civ. 
App.,  527.  Appellee  had  shown  its  desire  to  press  its  plea  of  privilege 
and  it  was  not  responsible  for  the  continuance  nor  in  any  way  agreed 
to  it.  That  continuance  was  either  procured  by  appellant  or  it  was 
ordered  by  the  court  without  the  knowledge  or  consent  of  appellee  at 
a  time  when  its  attorneys  were  engaged  in  another  trial  in  the  same 
building.  The  court  had  the  authority,  on  its  own  motion,  or  at  the 
instance  of  appellant,  to  continue  the  cause,  but  such  continuance  did 
not  constitute  a  waiver  of  appellee's  rights  under  its  plea  of  privilege. 
Whatever  may  have  been  the  intention  and  design  of  appellant  in 
asking  the  court  to  continue  the  cause,  on  account  of  the  enforced  ab- 
sence of  counsel  for  appellee,  the  trial  judge  by  his  action  in  overruling 
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the  exceptions  to  the  plea  of  privilege  showed  that  he  had  continued 
the  cause  without  prejudice  to  the  rights  of  appellee.  His  action  in 
the  premises  will  be  sustained.    The  judgment  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


Anthony  Bradford  v.  Tom  Malonb. 

Decided  March  6,  1908. 

1. — Judgment— Entry  Nunc  pro  Tunc — ^Eyldence. 

The  entry  of  a  judgment  nunc  pro  tuno  may  be  based  upon  oral  testimony 
or  the  recollection  of  the  judge  who  tried  the  case.  It  is  not  indispensable  that 
there  should  be  some  memorandum  or  entry  in  the  record  of  the  fact  of  its 
former  rendition. 

3. — ^Kotlon  for  New  Trial — ^Postponement  to  Subsequent  Term — Statute  Con- 
strued. 

The  provisions  of  article  1374,  Revised  Statutes,  to  the  effect  that  all  mo- 
tions for  new  trial,  in  arrest  of  judgment,  or  to  set  aside  a  judgment,  shall  be 
determined  at  the  term  of  court  at  which  such  motion  is  filed,  are  mandatory, 
and  cannot  be  annulled  by  an  agreement  to  the  contrary.  A  trial  court  can 
have  no  jurisdiction  at  a  subsequent  term  to  pass  upon  a  motion  for  new  trial 
filed  at  a  former  term. 

8. — New  Trial — Subsequent  Term — ^Equitable  Proceeding. 

When  an  unjust  judgment  has  been  obtained  by  fraud,  accident  or  mis- 
take, and  it  is  made  to  appear  that  the  party  against  whom  it  was  rendered 
was  not  guilty  of  negligence,  that  he  has  a  meritorious  defense,  and  that  a 
different  result  would  probably  be  reached  by  a  new  trial,  a  court  of  equity 
may,  in  the  exercise  of  its  powers,  set  such  judgment  aside,  and  reopen  the 
case  for  trial  upon  its  merits.  A  motion  for  new  trial  at  a  subsequent  term 
considered,  and  held  deficient  in  equity. 

Appeal  from  the  County  Court  of  Milam  County.  Tried  below  be- 
fore Hon.  John  Watson. 

Cox  £  Cox  and  0.  Tiff.  Moore,  for  appellant. — Only  by  some  entry 
or  memorandum  on  or  among  the  records  of  the  court  can  the  rendition 
of  a  judgment  be  proven.  An  entry  must  somewhere  be  found  and 
produced  in  court,  apparently  made  by  the  authority  of  the  court.  It 
must  be  in  some  book  or  record  required  by  law  to  be  kept  in  that 
court.  Miller  v.  Richardson,  38  Texas,  503;  Ximenes  v.  Ximenes,  43 
Texas,  466;  Cameron  v.  Thurmond,  56  Texas,  22;  Railway  Co.  v. 
Haynes,  82  Texas,  456;  Wlieeler  v.  Duke,  67  S.  W.,  909;  Frank  v. 
Tatum,  23  S.  W.,  312,  313;  Freeman  on  Judgment,  61. 

The  court  erred  in  sustaining  the  special  exception  of  plaintiff,  Tom 
Malone,  in  his  first  supplemental  motion,  to  so  much  of  the  answer  of 
the  defendant  Anthony  Bradford,  as  seeks  to  re-open  the  alleged  judg- 
ment in  this  cause,  of  date  August  6,  1907.  Nichols  v.  Dibrell,  61 
Texas,  542 ;  McFarland  v.  Hall,  17  Texas,  691 ;  Janes  v.  Langham,  33 
Texas,  607;  Dowell  v.  Winters,  20  Texas,  797;  Field  v.  Fisher,  62 
Texas,  69;  Scrivner  v.  Malone,  30  Texas,  776. 

"No  brief  for  appellee. 
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RICE,  Associate  Justice. — This  case  originated  in  the  Justice^s 
Court  from  which  it  was  appealed  to  the  County  Court,  where  appellee 
filed  his  mot  ion,  to  enter  judgment  nunc  pro  tunc  May  29,  1907,  alleg- 
ing that  on  the  6th  day  of  August,  1906,  this  case  was  duly  tried  in 
said  County  Court  by  the  judge  thereof,  and  judgment  rendered  in  his 
favor  against  appellant  for  the  sum  of  $145.58,  with  six  percent  in- 
terest thereon  from  January  1,  1902,  together  with  costs  of  suit  and 
foreclosure  of  landlord's  lien  upon  a  certain  mare  and  crop  levied  upon 
by  virtue  of  a  distress  warrant  issued  in  said  case;  that  thereafter  on 
the  11th  day  of  August,  1906,  the  said  appellee,  as  defendant  in  said 
cause,  filed  a  motion  for  new  trial  therein,  which  was  never  acted  upon 
by  the  court,  and  by  reason  of  the  expiration  of  said  term  of  court  was, 
in  effect,  overruled.  Appellee  further  alleged  that  through  his  counsel  a 
decree  was  duly  prepared  therein  which  was  submitted  to  and  approved 
by  the  court,  and  that  the  same,  together  with  the  papers  in  the  cause, 
were  handed  by  his  counsel  to  the  clerk,  who  was  requested  to  enter 
said  judgment  upon  the  minutes,  but  that  by  inadvertence  of  said  clerk, 
said  judgment  was  not  entered  upon  the  minutes  of  the  court,  which 
fact  appellee  did  not  learn  until  the  27th  of  May,  1907,  and  that  said 
failure  to  record  the  same  did  not  arise  by  any  act  of  negligence  or 
omission  on  the  part  of  appellee  or  his  counsel.  And  that  said  decree 
so  prepared  by  him  and  appellant's  motion  for  new  trial  are  now 
among  the  papers  in  said  cause,  and  asked  that  said  judgment  be  en- 
tered nunc  pro  tunc. 

Appellant  on  the  11th  day  of  June,  filed  an  answer  to  said  motion, 
together  with  a  cross-action  in  the  nature  of  a  bill  of  review,  asking 
that  said  cause  be  re-opened  for  trial  on  its  merits.  Said  answer  con- 
tained a  special  exception  to  said  motion  to  enter  judgment  nunc  pro 
tunc  on  the  ground  that  it  did  not  allege  the  existence  of  any  entry 
or  memorandum  thereof  in  any  book  or  record  required  by  law  to  be 
kept  in  said  court,  which  would  authorize  an  entry  of  said  judgment; 
also  a  general  denial,  likewise  special  answer  denying  that  there  was 
ever  any  such  entry  or  notation  upon  any  record  of  the  entry  of  such 
a  judgment;  and  in  his  cross-action  appellant  set  up  the  fact  that 
in  the  Justice's  Court  from  which  the  case  had  been  appealed,  he  had 
obtained  judgment  against  appellee,  from  which  he  had  appealed  to  the 
County  Court  in  1901;  that  about  the  time  said  cause  was  appealed 
to  the  County  Court  of  Milam  County,  there  was  pending  in  the  Dis- 
trict Court,  of  said  county  a  suit  between  him  and  appellee  of  trespass 
to  try  title,  involving  the  title  of  the  land  for  which  the  rent  in  this 
case  is  claimed  to  be  due,  but  that  some  character  of  agreement,  the 
nature  and  extent  of  which  he  was  unable  to  state,  was  made  between 
his  said  attorneys  in  said  cause  in  the  District  Court  and  the  appellee's 
attorney,  to  the  effect  that  tliis  case  should  remain  in  retirement  upon 
the  docket  of  the  County  Court  until  the  final  determination  of  the 
land  suit  in  the  appellate  court;  that  on  the  6th  day  of  August,  1906, 
subsequent  to  the .  disposition  of  the  land  case  in  the  appellate  court, 
but  it  does  not  appear  how  long  thereafter,  appellee's  attorney  went  to 
one  of  appellant's  attorneys  and  stated  to  him  that  he  desired  to  call 
this  case  up  for  disposition  at  the  August  term,  1906,  of  the  County 
Court;  whereupon  said  attorney  replied  that  another  member  of  his 
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firm  had  this  case  in  charge  and  to  see  him,  and  whatever  he  did  about 
it  would  be  all  right ;  that  aftenvards  appellee's  counsel  did  see  the 
second  member  of  the  firm,  to  whom  he  had  been  referred,  who  in  turn 
stated  that  he  knew  nothing  about  the  case,  and  referred  him  back  to 
the  member  he  first  addressed  upon  the  subject,  but  that  appellee's  at- 
torney did  not  return  to  the  attorney  first  seen,  but  instead  took  the 
judgment  now  alleged  to  exist,  informing  one  of  appellant's  attorneys 
with  whom  he  had  spoken,  thereof,  but  he  himself  did  not  learn  of  said 
judgment  against  him  until  the  11th  of  August,  1906;  that  late  in  the 
afternoon  of  the  last  day  of  the  term  of  court,  one  of  his  counsel  who 
on  August  11,  1906,  filed  a  motion  for  new  trial  in  said  court,  de- 
clined to  further  represent  appellant,  stating  to  him  that  he  had  better 
get  another  attorney,  which  he  immediately  did,  but  that  it  was  then 
too  late  before  the  final  adjournment  of  the  court  for  his  said  attome>'8 
then  employed  to  secure  the  papers  in  the  cause,  and  advise  themselves 
of  the  merits  of  the  case,  and  argue  said  motion,  and  that  the  court 
adjourned  for  the  term  before  said  motion  for  a  new  trial  was  pre- 
sented to  it.  Defendant  further  alleged  that  he  had  a  good  and  lawful 
defense  against  said  action,  setting  the  same  out  in  detail,  and  praying 
that  the  court  reopen  the  case  and  enter  a  decree  to  the  effect  that  the 
judgment  formerly  entered  against  him  be  declared  a  nullity,  and  that 
the  case  stand  for  trial  on  the  docket  of  the  court  in  its  regular  order, 
and  that  he  be  granted  an  opportunity  to  make  his  defense;  but  that 
the  court,  after  hearing  the  evidence,  overruled  appellant's  motion,  and 
entered  an  order  allowing  said  judgment  to  be  entered  nunc  pro  tunc, 
as  prayed  for  by  appellee. 

Appellant  by  his  first  assignment  complains  of  the  action  of  the 
court  in  overruling  his  special  exception  to  plaintiff's  motion  to  enter 
judgment  nunc  pro  tunc,  because  he  contends  that  said  motion  nowhere 
alleges  the  existence  of  any  entry  or  memorandum  thereof  in  any  book 
or  record  required  by  law  to  be  kept  in  the  County  Court.  And  by  his 
third  assignment  he  complains  of  the  action  of  the  trial  court  in  sus- 
taining said  motion  to  enter  judgment  nunc  pro  tunc,  because  there 
was  no  evidence  of  any  entry  or  memorandum  thereof  in  any  book  or 
record  required  to  be  kept  in  the  County  Court.  These  assignments 
practically  raise  the  same  question,  and,  therefore,  may  be  treated  to- 
gether. The  facts  found  by  the  court,  sustain  the  averments  of  the 
motion. 

In  Slayden  v.  Palmo,  13  Texas  Ct.  Bep.,  964,  a  similar  question 
was  passed  upon,  and  it  was  there  held  that  a  judgment  may  be  pro- 
perly based  upon  the  recollection  of  the  judge  who  rendered  the  orig- 
inal judgment,  and  that  it  was  not  necessary  that  there  should  be  any 
memorandum  or  entry  in  any  record  of  the  fact  of  its  rendition. 

In  the  case  of  Railway  Co.  v.  Roberts,  10  Texas  Ct.  Rep.,  290,  Chief 
Justice  Gaines,  speaking  for  the  Court,  says:  "That  a  court  has  the 
continuing  power,  after  adjournment,  to  correct  its  minutes  and  to 
make  them  speak  the  truth  by  the  entry  of  an  order  that  has  in  fact 
been  made,  or  a  judgment  that  has  actually  been  rendered,  biit  which 
has  been  omitted  from  its  minutes,  the  authorities  all  agree;  but  upon 
the  question  whether  this  can  be  done  in  the  absence  of  written  evi- 
dence, the  decisions  are  in  hopeless  conflict.'*    And,  reviewing  the  case 
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of  Blum  V.  Neilson,  59  Texas,  378,  he  says:  "The  precise  question  was 
passed  upon  by  this  Court,  and  was  there  held  that  although  there  was 
no  entry  upon  the  judge's  docket  and  no  memorandum  of  such  order 
had  been  preserved,  the  order  was  properly  entered  nunc  pro  tunc 
upon  oral  testimony  and  the  recollection  of  the  judge/'  Again,  Judge 
Gaines  in  the  same  opinion,  says:  "That  an  order  of  the  court  which 
did  not  appear  upon  its  minutes,  and  of  which  there  was  no  written 
memorandum  upon  the  judge's  docket  or  elsewhere,  could  be  established 
by  oral  evidence,  was  held  by  this  Court  at  an  early  day  in  State  v. 
Womack,  17  Texas,  238;  in  which  case  the  defendant  in  a  criminal 
prosecution  had  been  adjudged  guilty,  a  fine  had  been  assessed  against 
him  and  he  had  been  committed  to  jail  until  the  fine  and  costs  should 
be  paid.  At  a  subsequent  day  of  the  term  he  was  brought  into  court 
by  its  direction,  and  the  sheriff  was  ordered  to  discharge  him,  which  he 
did.  This  order  was  not  entered  on  the  minutes  of  the  court,  and  no 
memorandum  thereof  was  made.  At  a  subsequent  term  the  district  at- 
torney procured  a  rule  upon  the  sheriff  to  show  cause  why  he  should 
not  be  adjudged  to  pay  the  fine  and  costs.  The  defendant  was  per- 
mitted to  show  by  parol  that  the  court  ordered  the  release  of  the  pri- 
soner, and  the  rule  was  discharged." 

"In  ex  parte  Wight,  134  XT.  S.,  136,  a  writ  of  habeas  corpus  was  ap- 
plied for  to  secure  the  discharge  of  the  petitioner,  who  had  been  con- 
demned by  a  judgment  of  the  District  Court  of  the  United  States  to 
confinement  in  the  penitentiary  for  a  term  of  five  years.  The  nullity 
of  the  conviction  was  claimed  upon  the  ground  that  the  latter  court, 
when  it  rendered  the  judgment,  had  no  jurisdiction  of  the  case.  The 
question  of  jurisdiction  *was  made  to  turn  upon  the  validity  of  the 
entry  nunc  pro  tunc  of  an  order  of  the  Circuit  Court  to  which  it  had 
been  referred  remanding  the  case  to  the  District  Court.  The  entry 
of  the  order  was  assailed  for  the  reason:  That  there  was  nothing  ap- 
pearing in  writing  in  the  proceedings  in  the  case  showing  that  the 
Circuit  Court  had  made  such  an  order;  but  the  Supreme  Court  of  the 
United  States  held  that  the  entry  of  the  judgment  of  the  court  was 
properly  made  at  a  succeeding  term  upon  the  recollection  of  the  judges 
who  made  it." 

We  therefore  conclude  upon  the  authority  of  the  cases  cited,  that  the 
trial  court  did  not  err  in  entering  the  judgment  nunc  pro  tunc  based 
upon  oral  testimony,  and  overrule  both  of  these  assignments. 

By  his  second  assignment  of  error  appellant  insists  that  the  court 
erred  in  sustaining  an  exception  to  that  part  of  his  answer  seeking  to 
reopen  the  judgment  rendered  against  him  in  the  County  Court.  It 
appears  from  the  allegations  of  appellant's  motion  that  there  was  an 
agreement  between  counsel  representing  the  parties,  that  this  case 
should  not  be  tried  during  the  pendency  of  the  appeal  of  the  land  case, 
but  it  appears  therefrom  that  the  land  case  had  been  determined,  and 
there  is  no  averment  showing  how  long  the  same  had  been  disposed  of 
at  the  time  judgment  was  actually  taken  in  this  case;  and  it  likewise 
appears  from  said  motion  that  counsel  for  appellee,  before  judgment 
was  taken,  went  to  two  members  of  the  firm  of  lawyers  representing 
appellant,  and  notified  each  of  them  that  he  wanted  to  take  up  the 
case  for  trial  at  that  term  of  court,  but  that  he  was  referred  by  the 
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first  member  consulted  to  another  member  of  the  firm,-  who  in  turn, 
referred  him  back  to  the  first  one  he  had  seen;  that  he  then  went  into 
court  and  took  judgment,  immediately  notifying  one  of  the  members 
of  said  firm  with  whom  he  had  just  previously  spoken  about  it.  It 
further  appears  that  at  the  same  term  of  court,  but  five  days  there- 
after, one  of  said  attorneys  for  appellant  filed  a  motion  for  new  trial 
of  said  cause,  and  no  excuse  is  shown  why  the  motion  was  not  filed 
earlier.  While  it  is  alleged  that  late  in  the  afternoon  of  the  day  upon 
which  the  court  adjourned  tliat  the  attorney  so  filing  said  motion  de- 
clined to  further  represent  appellant,  who  immediately  thereafter  pro- 
cured other  counsel  who,  it  is  alleged,  were  unable  to  present  said  mo- 
tion for  the  consideration  of  the  court,  because  of  their  failure  to  find 
the  court  papers  and  familiarize  themselves  with  the  merits  of  said 
motion  before  the  adjournment  of  the  court,  still  it  is  not  alleged  that 
said  papers  were  essential  for  this  purpose.  It  is  true  that  appellant 
alleges  that  he  himself  was  not  apprised  of  the  judgment  rendered 
against  him  until  the  filing  of  his  motion  for  new  trial,  which  occurred 
five  days  after  the  rendition  of  said  judgment,  but  two  of  his  counsel 
were  advised  that  the  case  was  being  pressed  for  trial  at  that  term, 
and  one  was  actually  advised  that  the  judgment  had  been  rendered 
imjnediately  after  its  rendition,  and  no  action  was  taken  to  defend  the 
same,  nor  motion  to  set  aside  the  judgment  made  until  five  days 
thereafter. 

Tlie  law  imputes  to  appellant  notice  of  such  facts  as  were  within  the 
knowledge  of  his  counsel ;  and  it  seems  to  us  that  these  facts  are  suffi- 
cient to  impute  to  him  a  want  of  diligence  in  the  presentation  of  his 
defense  on  the  merits,  as  well  as  in  failing  to  procure  a  consideration 
of  his  motion  for  new  trial  at  the  term  of  the  court  in  which  the  judg- 
ment was  rendered.  All  motions  for  new  trials  must  be  made  within 
two  days  after  rendition  of  a  verdict;  and  article  1374  of  the  Revised 
Statutes  also  provides  that  all  motions  for  new  trial,  in  arrest  of  judg- 
ment or  to  set  aside  a  judgment,  shall  be  determined  at  the  term  of 
the  court  at  which  such  motion  shall  be  made.  While  it  is  true  that 
counsel  for  appellee  agreed  with  counsel  for  appellant  that  said  motion 
might  be  taken  up  and  passed  upon  at  a  subsequent  term  of  the  court, 
still  this  did  not  authorize  the  court  at  a  subsequent  term  to  pass  upon 
said  motion.  It  has  been  held  that  article  1374  is  mandatory,  and 
that  the  trial  court  has  no  power  at  a  subsequent  term  to  pass  upon  a 
motion  for  a  new  trial  filed  at  a  former  term. 

In  McKean  v.  Ziller,  9  Texas,  58,  our  Supreme  Court,  in  passing 
upon  a  similar  question,  said:  "It  is  insisted  that  the  statute  (mean- 
ing the  one  under  consideration)  is  but  directory,  and  that  it  was 
within  the  power  of  the  court  to  postpone  to  the  next  term  and  then 
act  upon  the  motion  for  new  trial.  We  cannot  so  regard  it.  We  think 
the  mandate  of  the  law  is  peremptory  and  must  be  obeyed,  and  that  at 
the  end  of  the  term,  the  motion  not  having  been  acted  upon,  was  dis- 
charged by  operation  of  law.  The  judge  had  no  authority  to  continue 
the  motion.  The  order  for  that  purpose  and  that  made  dependent 
upon  it  were  void." 

In  Luther  v.  Western  Fnion  Tel.  Co.,  60  S.  W.,  1026,  where  an  ex- 
press order  had  been  made  by  the  trial  judge  carrying  the  motion 
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over  to  a  subsequent  term  of  the  court  for  argument  thereon,  even 
against  tlie  consent  of  the  party  making  tlie  same,  it  was  held  that  the 
court  had  no.  authority  to  continue  the  motion  to  a  subsequent  term. 
To  like  effect  are  Overton  v.  Blum,  60  Texas,  423,  and  Eddleman  v. 
McGlathery,  74  Texas,  280. 

But  it  is  insisted  by  appellant  that  sufScient  equities  are  shown  in 
his  motion  to  entitle  him  to  reopen  the  case  for  trial  upon  its  merits. 
It  has  been  held  by  our  courts  that  where  a  judgment  has  been  ob- 
tained by  fraud,  mistake  or  accident,  and  without  any  want  of  proper 
diligence  upon  the  part  of  the  party  against  whom  it  is  rendered,  the 
court  in  the  exercise  of  its  equitable  powers  may  grant  relief  by  re- 
examining the  case  on  its  merits,  and  grant  such  relief  as  equity  and 
justice  may  require,  especially  where  it  is  shown  that  the  party  ag- 
grieved has  a  just  and  meritorious  defense.  This  rule,  however,  can 
not  be  invoked  where  the  party  seeking  relief  thereunder,  has  been 
guilty  of  negligence  in  presenting  his  defense. 

In  the  present  case  no  fraud,  mistake  or  accident  is  alleged  nor  is 
there  any  shown.  It  is  true  that  a  pending  agreement  between  counsel 
representing  the  respective  parties  to  continue  this  case  until  the  dis- 
position of  the  land  case  is  shown,  but  it  likewise  appears  from  the 
testimony  that  subsequent  to  the  disposition  of  said  land  case,  counsel 
representing  appellant  were  notified  that  this  case  would  be  called  for 
trial  at  that  term  of  the  court.  It  appears  likewise  that  the  case  had 
been  set,  and  one  of  appellant^s  counsel  had  notice  thereof.  *  It  has 
been  held  that  to  obtain  a  new  trial  after  the  expiration  of  the  term, 
that  something  more  than  injustice  has  probably  been  done  must  be 
shown.  It  must  appear,  among  other  things,  that  the  former  judgment 
was  not  caused  by  any  negligence  of  him  who  seeks  to  set  it  aside,  but 
that  diligence  was  used  to  prevent  it..  (Johnson  v.  Templeton,  60 
Texas,  238). 

In  the  case  of  Merrill  v.  Eoberts,  78  Texas,  28,  Judge  Stayton  an- 
nounces the  rule  to  be  that,  ''Relief  will  not  be  granted  unless  the 
party  seeking  it  can  show  that  he  was  prevented  from  making  a  valid 
defense  to  the  action  in  which  the  judgment  has  been  rendered  against 
him  by  fraud,  accident,  or  the  act  of  the  opposite  party,  unmixed  with 
fault  or  negligence  on  his  part.  He  must  be  able  to  impeach  the  jus- 
tice and  equity  of  the  verdict  of  which  he  complains,  and  show  also 
that  there  is  good  grounds  to  believe  that  a  different  result  would  be 
attained  by  a  new  trial." 

It  seems  to  us,  after  consideration  and  review  of  the  cases  above 
cited,  that  appellant  does  not  bring  himself  within  the  rule  therein  an- 
nounced, and  that  he  is  not  entitled,  under  the  facts  of  this  case,  to 
the  relief  asked. 

We  do  not  believe  there  is  any  merit  in  the  fgurth  assignment,  and 
overrule  the  same  without  discussion. 

Failing  to  find  any  such  error  in  the  action  of  the  trial  court  as 
will  warrant  a  reversal  of  this  judgment,  the  same  is  affirmed. 

Affirmed. 
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Bandolph  Fields  et  al.  v.  C.  C.  Bubnett  et  al. 

Decided  March  5,  1908. 

1.— ^rant — ^Patent  to  Hein — ^AdministratioiL — Title  in  Estate. 

G.,  a  widow  with  children,  having  emi^ated  to  Texas,  died  in  1832,  haviiig 
taken  no  steps  to  obtain  title  to  land.  Under  the  Constitution  of  the  Repub- 
lic (General  Provisions,  sec.  10),  saving  to  orphan  children  of  parents  entitled 
to  land  under  the  colonization  laws  of  Mexico  the  rights  of  which  their  parents 
were  possessed  at  their  death,  a  certificate  was  issued  by  the  Board  of  Land 
Commissioners,  in  1838,  showing  that  G.  was  entitled  to  a  league  and  labor  of 
land.  It  was  located  in  the  same  year,  and  a  patent  thereon  issued  to  the 
heirs  of  G.  in  1842.  Held,  that  the  land  secured  by  the  located  certificate  wa» 
asset  of  G.'s  estate,  and  as  such  subject  to  administration;  the  certificate  was  not 
a  mere  donation  to  the  heirs;  grantees  holding  under  a  valid  conveyance  of  the 
land  by  the  administrator  of  G.,  in  1840,  took  title  as  against  the  heira  of  O. 
to  whom  the  land  was  subsequently  patented. 

2. — Same— Cases  Beviewed,  etc. 

Fishback  v.  Young,  19  Texas,  515;  Pendleton  v.  Shaw,  18  Texas  Civ.  App., 
439;  Soye  v.  Maverick,  18  Texas,  101;  Lyne  y.  Sanford,  82  Texas,  61,  and  other 
cases,  followed.  Leonard  v.  Rives,  33  S.  W.,  291;  McKinney  v.  Brown's  Heira, 
51  Texas,  94;  Grant  v.  Wallis,  60  Texas,  352;  Todd  v.  Masterson,  61  Texas, 
618;  Eastland's  Ex'r  v.  Lester,  15  Texas,  98;  Causici  v.  La  Coate,  20  Texas, 
269,  distinguished. 

8. — ^Administrator's  Sale — Lost  Beoords — ^Presumption. 

Evidence  considered  under  which  an  administrator's  deed  was  held  to  con- 
vey title^to  land  though  order  of  sale  and  of  confirmation  were  not  shown,  the 
records  of  the  court  having  been  burned,  and  presumptions  in  its  favor  from 
lapse  of  time  and  long  delay  in  adverse  claim  being  indulged. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  C.  E.  Ashe. 

Slayton  &  Berry  and  Rowe  &  Rose  for  appellants. — ^When  a  grant  is 
not  made  in  discharge  of  some  obligation  of  the  government  which  the 
law  would  recognize,  it  would  not,  in  a  legal  sense,  be  anything  more 
than  an  act  of  sovereign  grace  and  bounty  on  the  party  of  the  sover- 
eignty; and  it  matters  not  how  meritorious  the  consideration  that  con- 
stitutes the  moving  cause  for  making  the  grant,  if  it  is  not  such  as  the 
law  would  recognize,  the  grant  is  but  a  gift  or  donation ;  and  so,  as  in 
the  case  at  bar,  where  the  undisputed  evidence  shows  that  the  ancestor 
immigrated  to  Texas  prior  to  1830  as  a  colonist,  a  widow  and  the  head 
of  a  family,  and,  as  such,  was  entitled  under  the  Mexican  law  then  in 
force  to  one  league  and  one  labor  of  land,  and  died  in  1832  without 
taking  steps  to  avail  herself  of  her  legal  rights,  all  such  rights  as  she 
may  have  had  by  virtue  of  such  immigration  and  the  laws  of  Mexico 
then  in  force,  were  abrogated  by  her  failure  to  act  in  the  premises  and 
by  change  of  laws  and  of  sovereignty  subsequent  to  her  death,  and 
neither  her  administrator,  nor  her  assigns,  nor  her  heirs,  under  the 
sovereignty  of  Texas  had  rights  which  the  laws  would  recognize,  unless 
or  until  a  law  or  laws  were  enacted  giving  new,  or  renewing  old  rights ; 
and  the  adoption  of  Art.  220,  Sec.  10,  Subd.  E,  of  the  Constitution 
of  1836  of  Texas  did  not  renew  old  rights,  but  gave  new  rights  to  her 
orphan  children  living  in  Texas  on  March  16,  1836,  and  measured  such 
children's   rights  by  the   measure   of  the   ancestor's   inchoate   right. 
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Leonard  v.  Eives,  33  *S.  W.,  291 ;  1  Sayles'  Early  Laws,  p.  206,  Art. 
220,  Sec.  10,  Subd.  ''Ef  Ibid.  p.  73,  Art.  48,  Instructions  to  Com- 
missioners; Causici  v.  LaCoste,  20  Texas,  269;  McKinney  et  al.  v. 
Brown's  Heirs,  51  Te:Kas,  94;  Eastland  v.  Lester,  15  Texas,  98.  As 
to  right  by  inheritance  see:  Middle  ton  v.  McGrew,  23  How.,  48  (16 
L.  Ed.  403) ;  Blythe  v.  Easterling,  20  Texas,  565;  Ferguson  v.  John- 
son, 11  Texas  Civ.  App.,  413.  As  assets  of  the  estate,  see:  Schouler 
on  Exrs.  and  Admrs.,  198-212;  Phelps  v.  McDonald,  99  U.  S.,  298, 
(25  L.  Ed.,  473) ;  Eastland  v.  Lester,  15  Texas,  98;  Todd  v.  Master- 
son,  61  Texas,  625.  As  to  sovereignty  of  soil  and  right  to  dispose  of 
it,  see:.  Chambers  v.  Fisk,  22  Texas,  504;  U.  S.  v.  Sandoval  et  al., 
167  U.  S.,  279  (42  L.  Ed.,  170);  Republic  v.  Thorn,  3  Texas,  499; 
Jones  V.  Borden,  5  Texas,  410;  Kemper  v.  Victoria,  3  Texas,  135. 
As  to  descendible  character  of  ancestor's  right  as  property,  see :  Walters 
v.  Jewett,  28  Texas,  200.  As  to  conclusiveness  of  certificate,  see:  Mc- 
Phail  V.  Burris,  42  Texas,  145.  As  to  principle  involved,  see:  9  Cyc, 
333.  On  question  of  obligation  to  grant  and  gratuity,  see:  Causici  v. 
LaCoste,  20  Texas,  269;  Turner  v.  Bogers,  38  Texas,  583;  Kennedy's 
Heirs  v.  The  State,  11  Texas,  109.  As  to  burden  of  proof,  see:  Dun- 
can V.  Bawls,  16  Texas,  478. 

In  order  for  the  grant  of  lands  in  controversy  to  have  been  legally 
subject  to  administration  as  a  part  of  the  estate  of  Nancy  Gowen  it 
was  necessary  that  she  should  have  had  during  lier  lifetime,  something 
more  than  a  mere  inchoate  right — she  must  have  complied  with  the 
laws  then  in  force,  and  had  such  a  right  as  the  law  would  recognize 
and  enforce  and  she  will  not  be  presumed  to  have  complied  with  such 
laws,  but  to  the  contrary  there  must  be  proof  that  she  did  so  comply 
and  the  burden  is  upon  those  claiming  under  the  administrator  to  show 
such  compliance,  and  mere  residence  on  land  is  not  evidence  of  com- 
pliance with  the  law.  Paschal  v.  Dangerfield,  37  Texas,  273;  Paschal 
V.  Perez,  7  Texas,  348;  Grant  v.  The  Heirs  of  Wallis,  60  Texas,  351; 
I  Sayles'  Early  Laws,  Art.  48,  p.  73,  Instructions  to  Commissioners; 
Authorities  under  First  Proposition,  supra;  Turner  v.  Bogers,  38  Tex- 
as, 582;  Blum  v.  Looney,  69  Texas,  1;  Balston  v.  Skerrett,  82  Texas, 
491.  As  to  power  of  Government  over  imperfect  title,  see:  1  Sayles 
Beal  Est.  Laws,  Art.  10,  p.  21;  McMullen  v.  Ilodge,  5  Texas,  34; 
Jones  V.  Borden,  5  Texas,  410;  Jones  v.  McMasters,  20  Howard,  8 
(Vol.  15,  L.  Ed.,  805);  Airhart  v.  Massieu,  98  TJ.  S.,  491;  (25  L. 
Ed.,  213). 

When  the  plain  provisions  of  a  statute  are  violated,  or  not  complied 
with,  as  under  the  law  of  February  5,  1840,  the  law  under  which  the 
sale  by  Fields  as  administrator  to  Townsend  must  be  construed,  which, 
while  it  did  not  in  terms  require  confirmation,  did  require,  a  return 
of  the  sale  by  the  executor  or  administrator,  within  one  month  after 
the  sale,  and  it  is  necessary  for  the  deed  to  show  this  fact  and  that  the 
court  had  acted  thereon,  and  in  absence  of  such  approval,  or  the  acts 
requiring  approval,  all  presumptions  ordinarily  indulged  must  fail  and 
said  sale  be  held  as  void.  Hartley's  Dig.,  arts.  1016,  1018;  Neill  v. 
Cody,  26  Texas,  286;  Brown  v.  Christi,  27  Texas,  77;  Littlefield  v. 
Tinsley,  26  Texas,  355;  Harris  v.  Brower,  3  Texas  Civ.  App.,  649; 
Peters  v.  Caton,  6  Texas,  553 ;  Graham  v.  Hawkins,  38  Texas,  628. 
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Thos.  B.  Oreenwood,  Joe  H.  Eagle  and  L.  B,  Moody,  for  appellee. — 
The  land  in  controversy  was  a  part  of  the  estate  of  Nancy  Gowen, 
and  subject  to  administration,  because  acquired  by  virtue  of  a  head- 
right  certificate,  issued  under  Section  10  of  the  Constitution  of  the 
Eepublic  of  Texas,  in  discharge  of  an  obligation  of  the  former  govern- 
ment to  Nancy  Gowen,  and  in  recognition  and  confirmation  of  rights 
accruing  to  her  on  account  of  her  emigration  to  Texas.  Section  10, 
Constitution  of  the  Bepublic  of  Texas,  1  Gammeirs  Laws  of  Texas, 
1080;  Soye  v.  Maverick,  18  Texas,  101;  Fishback  v.  Young,  19  Texas, 
515;  Babb  v.  Carroll,  21  Texas,  768;  Smith  v.  Walton,  82  Texas,  552; 
Pendleton  v.  Shaw,  18  Texas  Civ.  App.,  439;  Soye  v.  McCallister, 
18  Texas,  80;  Hill  v.  Moore,  85  Texas,  343;  Lyne  v.  Sanford,  82  Texas, 
65;  Marks  v.  Hill,  46  Texas,  345;  Grigsby  v.  May,  84  Texas,  249; 
Allen  V.  Clark,  21  Texas,  404;  State  v.  Zanco^s  Heirs,  18  Texas  Civ. 
App.,  127;  Todd  v.  Masterson,  61  Texas,  622;  Eogers  v.  Kennard,  54 
Texas,  34,  35. 

Under  the  statute  in  force  at  the  date  of  the  sale  by  the  adminis- 
trator of  the  estate  of  Nancy  Gowen  to  Barkley  Towsend,  no  confirma- 
tion of  the  sale  by  the  probate  couri:  was  required.  The  recitals  of  the 
administrator's  two  deeds  are  abundant  to  show  his  authority  to  convey 
the  title  of  the  estate;  and,  besides,  after  some  sixty  years,  the  power 
of  the  administrator  must  be  presumed,  against  collateral  attack,  when 
the  failure  to  produce  the  record  evidence  required  by  law  is  satis- 
factorily accounted  for,  as  that,  as  in  this  case,  they  have  been  de- 
stroyed by  fire;  and  the  presumption  will  be  indulged  of  due  repori; 
of  sale  and  due  confirmation,  in  so  far  as  may  be  essential  to  authorize 
the  deeds  of  the  administrator.  However,  in  no  event  could  the  failure 
of  the  administrator  to  perform  some  act  subsequent  to  the  sale  affect 
the  title-  of  the  purchaser.  Williams  v.  Cessna,  43  Texas  Civ.  App., 
315;  White  v.  Jones,  67  Texas,  640,  641;  Button  v.  Vaughn,  38  Texas 
Civ.  App.,  372;  Dancy  v.  Stricklinge,  15  Texas,  660;  Bartlett  v.  Cooke, 
15  Texas,  471;  Miles  v.  Dana,  13  Texas  Civ.  App.,  240;  L}Tich  v. 
Pittman,  31  Texas  Civ.  App.,  553;  Baker  v.  Coe,  20  Texas,  430;  Peny 
V.  Blakey,  5  Texas  Civ.  App.,  331;  Arnold  v.  Hodge,  20  Texas  Civ. 
App.,  211. 

The  administration  upon  the  estate  of  Nancy  Gowen  was  in  accord- 
ance with  the  law,  and  must  be  sustained  against  collateral  attack. 
Nelson  v.  Bridge,  98  Texas,  525;  Moody  v.  Looscan,  44  S.  W.,  623, 
624;  Burdett  v.  Silsbee,  15  Texas,  616;  Williams  v.  Howard,  10  Texas 
Civ.  App.,  527;  Galbraith  v.  Howard,  11  Texas  Civ.  App.,  230;  Shiriey 
V.  Warfield,  12  Texas  Civ.  App.,  449;  Moseley  v.  Vander  Stucken,  26 
Texas  Civ.  App.,  290;  Evans  v.  Mari;in,  6  Texas  Civ.  App.,  331; 
Pendleton  v.  Shaw,  18  Texas  Civ.  App.,  439 ;  Dancy  v.  Stricklinge,  15 
Texas,  560;  Bartlett  v.  Cooke,  15  Texas,  471;  Poor  v.  Boyce,  12  Texas, 
450;  Ferguson  v.  Templeton,  32  S.  W.,  149;  Templeton  v.  Ferguson, 
89  Texas,  47;  Kleinecke  v.  Woodward,  42  Texas,  311. 

WILLSON,  Chief  Justice. — The  suit  was  to  try  the  title  to  the 
Nancy  Gowen  survey  of  one  league  and  one  labor  of  land  in  Liberty 
and  Hardin  Counties.  It  was  commenced  by  a  petition  filed  in  the 
District  Court  of  Liberty  County,  September  16,  1903.    Some  of  plain- 
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tiffs  claimed  title  as  the  beirs^  and  others  claimed  as  grantees  of  the 
heirs  of  Nancy  Gowen,  deceased.  The  defendant  Arch  McDonald 
claimed  title  to  the  northwest  quarter  of  the  survey  as  a  purchaser 
from  Nancy  Gowen's  heirs.  As  to  the  remainder  of  the  survey,  said 
McDonald  and  the  other  defendants  and  certain  parties  who  had  in- 
tervened in  the  suit  claimed  title  under  deeds  executed  by  Isaiah  Fields 
as  administrator  of  the  estate  of  Nancy  Gowen,  deceased.  By  agree- 
ment of  the  parties  the  venue  of  the  suit  was  changed  from  Liberty  to 
Harris  County,  where,  by  a  further  agreement  of  the  parties,  judg- 
ment was  rendered  for  plaintiffs  for  600-1151  of  the  northwest  quarter 
of  the  survey  and  for  the  defendant  Arch  McDonald  for  the  remaining 
551-1151  of  said  quarter;  and  where  on  a  trial  had  February  28,  1907, 
judgment  was  rendered  in  favor  of  certain  of  the  defendants  and  in- 
terveners for  the  remainder  of  the  land.  From  the  judgment  so  ren- 
dered appellants,  plaintiffs  below,  prosecute  this  appeal. 

In  their  carefully  and  ably  prepared  brief  appellants  insist  that 
the  certificate  by  virtue  of  which  the  land  in  controversy  was  surveyed 
and  patented  was  not  a  part  of  the  estate  of  Nancy  Gowen,  deceased, 
but  as  a  donation  to  was  the  property  of  her  heirs ;  and  that  therefore 
the  conveyances  made  by  her  administrator  could  not  pass  title  to  the 
land  to  the  parties  under  whom  appellees  claim. 

It  appears  from  the  record  that  Nancy  Gowen,  then  a  widow,  with 
her  youngest  child  in  1827  emigrated  to  Texas,  from  Louisiana,  and 
in  1832,  while  residing  on  the  land  in  controversy,  died.  It  does  not 
appear  that  while  residing  in  Texas  she  took  any  steps  towards  com- 
plying with  the  laws  then  in  force,  under  the  provisions  of  which  she 
might  have  been  entitled  to  a  grant  of  land. 

Section  10  of  the  general  provisions  of  the  Constitution  of  the 
Republic  of  Texas,  declared  that  "all  persons  (Africans,  the  descend- 
ants of  Africans  and  Indians  excepted)  who  were  residing  in  Texas 
on  the  day  of  the  Declaration  of  Independence,  shall  be  considered  citi- 
zens of  the  Republic,  and  entitled  to  all  the  privileges  of  such.  All 
citizens  now  living  in  Texas,  who  have  not  received  their  portion  of 
land  in  like  manner  as  colonists,  shall  be  entitled  to  their  land  in  the 
following  proportion  and  manner:  Every  head  of  a  family  shall  be  en- 
titled to  one  league  and  labor  of  land.  .  .  .  Orphan  children  whose 
parents  were  entitled  to  land  under  the  colonization  laws  of  Mexico, 
and  who  now  reside  in  the  Republic,  shall  be  entitled  to  all  the  rights 
of  which  their  parents  were  possessed  at  the  time  of  their  death." 

February  1,  1838,  the  Board  of  Land  Commissions  for  Liberty 
County  issued  a  certificate,  numbered  94,  reciting:  ^^Whereas,  proof 
has  been  made  to  us  that  Nancy  Gowen  emigrated  to  Texas  in  the 
year  1827,  had  a  family,  died  in  the  year  1832,  and  has  heirs  now 
living;  therefore,  this  is  to  certify  that  the  said  Nancy  Gowen  was  en- 
titled under  the  laws  to  one  league  and  labor  of  land."  By  virtue  of 
this  certificate  the  land  in  controversy  was  surveyed  and  fieldnotes 
thereof  returned  to  the  General  Land  Office  in  1838,  and  on  January 
28,  1842,  a  patent  thereto  was  issued  to  the  heirs  of  Nancy  Gowen. 

For  tlie  purposes  of  this  suit,  the  recitals  in  the  .certificate  must, 
we  think,  be  regarded  as  conclusively  establishing  that  Nancy  Gowen 
Vol.  XLIX.  Civil— 89. 
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during  her  lifetime^  as  an  emigrant  to  Texas  and  as  the  head  of  a 
family,  had  become  entitled  to  the  quantum  of  land  specified  therein, 
and  that  at  the  date  of  the  adoption  of  the  Constitution  she  had  heirs 
residing  in  the  Bepublic.  (Walters  v.  Jewett,  28  Texas,  192;  Babb  v. 
Carroll,  21  Texas,  765;  McPhail  v.  Burris,  42  Texas,  145;  Smith  v. 
Walton,  82  Texas,  551.) 

We  think  it  is  true,  as  appellants  contend  it  is,  that  in  the  absence 
of  a  compliance  by  her  with  other  requirements  of  the  laws  then  in 
force,  merely  by  her  emigration  to  and  residence  in  Texas  while  it 
was  a  Mexican  state,  Nancy  Gowen  did  not  acquire  a  right  to  the  land 
of  which  the  courts  of  the  Bepublic  could  take  cognizance,  or  which 
the  political  department  of  the  Bepublic  was  under  any  legal  obliga- 
tion to  respect.  As  a  logical  sequence  it  would  follow  that  her  heirs 
by  descent  from  her  took  no  estate  in  the  land,  or  the  right  to  it, 
which  the  courts  or  the  political  department  of  the  Bepublic  were  un- 
der any  legal  obligation  to  respect.  But  while,  because  it  was  an  im- 
perfect, inchoate  right,  the  Bepublic  when  it  succeeded  to  the  sover- 
eign power,  lawfully  might  have  refused  to  recognize  her  right  or  the 
right  of  her  heirs  through  her,  it  did  not  see  proper  to  do  so.  Instead, 
when  it  declared  that  '^orphan  children  whose  parents  were  entitled  to 
land  under  the  colonization  laws  of  Mexico,  and  who  now  reside  in  the 
Bepublic,  shall  be  entitled  to  all  the  rights  of  which  their  parents  were 
possessed  at  the  time  of  their  death,''  it  recognized  as  existing  and 
worthy  of  enforcement  the  parents'  rights  and  provided  for  their  en- 
forcement in  favor  of  the  orphan  child.  The  rights  so  bestowed  upon 
the  child  did  not  rest  upon  an  obligation  of  any  kind  to  the  child,  but 
upon  an  obligation  to  the  child's  parents.  The  latter's  rights  accrued 
upon  their  emigration  to  Texas.  (Babb  v.  Carroll,  21  Texas,  765.) 
It  was  the  rights  so  accruing,  resting  upon  the  obligation  of  the  former 
government  to  such  immigrants,  and  therefore,  if  not  in  contract,  in 
the  nature  of  one, — ^which  the  Bepublic  by  the  constitutional  provision 
quoted  recognized  and  meant  to  save  to  the  child.  In  effect  the  Bepublic 
assumed  the  obligation  to  immigrants  which  rested  on  the  former  gov- 
ernment, and  in  its  own  way  undertook  to  discharge  those  obligations. 
The  provision  made  in  the  Constitution  for  such  immigrants,  in  the 
sense  that  the  Bepublic  was  under  no  legal  obligation  to  make  it,  was 
a  donation ;  but  in  a  broader  sense  it  was  not  a  donation.  The  Bepub- 
lic had  become  the  sovereign  authority  and  had  succeeded  to  the  bene- 
fits accruing  to  the  former  government  from  the  emigration  to  and 
continued  residence  in  Texas  of  the  parties  for  whom  and  on  whose 
account  the  provision  was  made.  The  rights  it  recognized  had  been 
acquired  on  the  faith  of  the  former  government's  laws,  and  in  only  a 
narrow  sense  can  it  be  said  that  in  recognizing  and  providing  for  the 
enforcement  of  those  rights  the  Bepublic  was  making  a  donation  to  the 
immigrants.  It  was  doing  more  as  the  successor  to  the  benefits  its 
predecessor  expected  from  the  emigration  to  Texas  of  citizens  of  other 
countries,  it  was  assuming  the  obligation  resting  on  its  predecessor  to 
grant  to  the  immigrants  the  lands  which,  to  induce  them  to  come,  it 
had  promised  them.  If  the  question  were  a  new  one,  the  writer  there- 
fore would  be  inclined  to  the  opinion — ^not  concurred  in  by  the  other 
members  of  the  court — ^that  a  certificate  issued  under  the  provision 
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referred  to  of  the  Constitution  of  the  Republic  should  not  be  regarded 
as  intended  to  be  a  donation  merely^  but  instead  should  be  regarded  as 
intended  to  be  a  grant  in  performance  of  an  obligation  it  had  assumed ; 
and  the  consideration  for  such  performance  on  the  part  of  the  Eepublic 
proceeding  from  the  parents,  that  their  children  should  be  held  to  take 
the  property  as  they  would  any  property  derived  by  them  in  the  right 
of  their  parents — ^that  is,  charged  with  their  parents*  debts  and  subject 
to  administration  for  the  payment  thereof.  But  as  suggested  above, 
the  question  seems  not  to  be  a  new  one. 

In  Fishback  v.  Young,  19  Texas,  515,  Cornelius  with  his  wife  and 
children  had  settled  in  Texas  in  1831.  He  died  in  1832.  His  widow 
married  Young  in  1835.  The  certificate  was  issued  to  Cornelius*  heirs. 
In  a  partition  made  of  his  estate  his  widow  was  allotted  one-half  and 
his  children  the  other  one-half  of  the  certificate.  The  children 
afterwards  brought  suit  to  annul  the  partition  on  the  ground,  among 
others,  that  the  certificate  having  been  granted  to  Cornelius*  heirs 
his  widow  was  not  entitled  to  any  portion  of  it.  The  court  held  that 
if  the  children  were  entitled  to  claim  as  ''orphan  children**  within  the 
meaning  of  the  Constitution,  they  could  claim  only  their  father*s 
rights;  and  after  stating  that  the  land  had  it  been  granted  at  the  time 
of  Cornelius*  death  would  have  been  community  property,  of  which  the 
widow  would  have  owned  one-half,  the  court  adds:  "They — ^the  child- 
ren— ^have  no  personal  or  individual  right  to  the  land  granted.  They  can 
claim  only  as  representatives  of  the  deceased.  They  represent  not  only 
the  separate  estate  of  the  deceased,  but  also  his  community  property; 
and  until  the  latter  is  divided,  they  may  be  considered,  and  in  grants 
of  this  character  always  have  been  considered,  as  representing  the  whole 
of  the  community  estate.  .  .  .  Let  the  grant  be  issued  as  it  will,  if 
the  issue  be  to  persons  representing,  in  form  or  in  fact,  the  deceased, 
it  must  inure  to  the  benefit  of  all  interested  in  the  estate.  It  is  not 
questioned  but  that  the  Board  of  Commissioners  had  lawful  authority 
to  issue  a  grant  for  the  benefit  of  this  estate.  Such  question  can  not 
be  regarded  as  an  open  one.  Grants  of  this  character  have  always  been 
recognized  by  the  government,  and  it  is  too  late  now  to  question  their 
validity.** 

In  Pendleton  v.  Shaw,  18  Texas  Civ.  App.,  439,  it  appeared  that  in 
1830  or  1833  Pendleton  came  to  Texas  from  Virginia,  where  he  left 
his  wife  and  children,  who  never  came  to  the  State;  that  he  married 
agaiji  in  Texas  and  died  in  1835,  leaving  surviving  him  his  Virginia 
wife  and  their  children  and  his  Texas  wife,  who  shortly  aftel*  his  death 
left  the  State ;  and  that  on  March  14,  1839,  a  certificate  for  one  league 
and  one  labor  of  land  was  issued  to  his  heirs.  The  certificate  was 
treated  as  assets  of  his  estate,  and  sold  and  conveyed  by  his  adminis- 
trator. It  was  held  that  the  grant  to  Pendleton*s  heirs  inured  to  his 
estate  and  became  assets  subject  to  administration. 

The  reasoning  of  the  court  in  the  Fishback  case  seems  to  be  applic- 
able to  the  facts  of  this  one;  and  keeping  in  view  property  rights* which 
we  must  take  it  for  granted  have  accrued  on  the  faith  of  a  decision 
made  so  long  ago,  we  think  it  must  be  regarded  as  conclusive  of  the 
question  here.  While  the  report  of  the  Pendleton  case  does  not  so 
fitate,  the  certificate  there  in  question  must  have  been  issued  under  the 
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provision  quoted  of  the  Constitution  of  the  Bepublic.  Assuming  that 
it  was  so  issued^  we  are  unable  to  see  how  it  can  be  distinguished  from. 
this  case. 

The  same  ruling  seems  to  have  been  made  by  the  court  in  So5'e  ▼. 
Maverick,  18  Texas,  101,  and  in  effect,  in  Lyne  v.  Sanford,  82  Texas, 
61.  And  as  further  supporting  the  proposition  that  such  certificates 
were  assets  subject  to  administration  as  a  part  of  a  decedent's  estate, 
see  Marks  v.  Hill,  46  Texas,  349 ;  Hill  v.  Kerr,  78  Texas,  218 ;  Sogers 
V.  Kennard,  54  Texas,  35;  State  v.  Zanco's  Heirs,  18  Texas  Civ.  App., 
127. 

Having  reached  the  conclusion  that  appellants  contention  that  the 
certificate  and  the  land  patented  by  virtue  of  it  was  not  assets  of  Nancy 
Gowen's  estate  and  as  such  subject  to  administration,  must  be  over- 
ruled, it  would  be  useless  to  enter  into  an  extended  discussion  of  the 
authorities  relied  upon  to  support  it.  It  is  believed  no  case  will  be 
found  where  it  has  been  held  that  a  certificate  issued  by  a  Board  of 
Land  Commissioners  under  the  provision  in  question  of  the  Constitu- 
tion of  the  Bepublic  was  not  assets  of  the  decedent's  estate,  and  as  such 
subject  to  his  debts. 

But  briefly  reviewing  the  cases  relied  on  by  appellants,  we  may  say 
that  in  Leonard  v.  Eives,  33  S.  W.,  291;  McKinney  v.  Brown's  heirs, 
51  Texas,  94,  and  Grant  v.  Wallis,  60  Texas,  352,  the  certificates  in 
question  had  been  issued  by  virtue  of  special  Acts  of  the  Legislature, 
which  in  each  instance,  in  connection  with  the  facts  in  the  particular 
case  before  it,  satisfied  the  court  that  it  was  intended  as  a  donation. 
In  Todd  V.  Masterson,  61  Texas,  618,  the  certificate  was  issued  to  the 
heirs  of  one  Baker,  who  had  fallen  with  Travis  at  the  battle  of  the 
Alamo.  Baker  had  performed  no  service  nor  any  act  in  contemplation 
of  the  issuance  of  such  a  certificate.  It  was  held  to  be  a  donation  to 
his  heirs.  In  Eastland's  Exr.  v.  Lester,  15  Texas,  98,  in  conformity 
to  the  provisions  of  an  Act  for  the  relief  of  certain  persons  formerly 
prisoners  of  war  in  Mexico,  Eastland's  executor  had  received  from  the 
government  a  sum  of  money  which  a  creditor  of  Eastland  sought  to 
have  returned  in  the  inventory  as  a  part  of  Eastland's  estate.  For  the 
reasons  which  controlled  in  the  disposition  made  of  Todd  v.  Masterson, 
the  money  was  held  to  be  a  gratuity  to  Eastland's  heirs  and  not  subject 
to  administration.  In  Causici  v.  La  Coste,  20  Texas,  269,  Castro  un- 
der a  contract  with  the  government  had  introduced  colonists  into 
Texas.  The  latter,  for  a  consideration,  had  undertaken  to  convey  to 
Castro  a  portion  of  the  land  they  might  receive  as  colonists  under  his 
contract  with  the  govetnment.  On  account  of  his  failure  to  comply 
with  its  terms  Castro's  contract  was  declared  by  the  State  to  be  in- 
operative and  void.  Afterwards  the  Legislature  passed  an  Act  conced- 
ing to  the  colonists  the  land  they  would  have  been  entitled  to  had  they 
and  Castro  complied  with  their  forfeited  contracts.  It  was  held  that 
the  grant  to  the  colonists  was  a  donation.  If  the  case  on  principle 
fairly  •can  be  distinguished  at  all  from  the  one  before  us  it  must  be 
on  the  ground  that  the  government  was  under  no  obligation,  moral  or 
otherwise,  to  protect  the  colonists  from  the  results  of  a  forfeiture  due 
to  their  own  and  Castro's  failure  to  comply  with  their  contracts,  while 

in  this  case  there  was  a  strong  moral;  if  no  legal,  obligation  to  protect 
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and  enforce  rights  acquired  by  Mrs.  Gowen  on  the  faith  of  laws  in 
force  in  Texas  at  the  time  she  emigrated  to  the  State,  and  lost  to  her, 
not  as  the  result  of  any  fault  on  her  part  but  as  the  result  of  a  revo- 
lution whereby  another  government  became  the  sovereign  authority. 

By  a  deed  dated  November  6,  1840,  I.  S.  Fields  as  administrator  of 
the  estate  of  Nancy  Gowen,  deceased,  undertook  to  convey  the  east  one- 
half  of  the  league  and  labor  of  land  to  Barkley  Townsend.  This  deed 
was  admitted  as  evidence  over  appellants'  objection  on  the  ground  (1) 
that  it  did  not  appear  that  the  probate  court  had  authorized  the  ad- 
ministrator to  make  the  sale,  and  (2)  that  the  sale  as  made  did  not 
appear  to  have  been  reported  to  and  to  have  been  confirmed  by  said 
court. 

The  deed  objected  to  contained  this  recital :  ^'Whereas  by  an  order  of 
the  Hon.  Probate  Court  for  the  County  of  Liberty,  empowering  Isaiah 
Fields,  administrator  of  the  estate  of  Nancy  Gowen,  deceased,  to  sell 
and  convey  land  belonging  to  the  estate  of  the  said  Nancy  Gowen, 
deceased,  for  certain  purposes  in  said  order  and  fully  to  do  and  per- 
form the  things  therein  specified  and  set  forth,''  etc. 

It  was  admitted  on  the  trial  tliat  the  court  house  in  Liberty  County, 
where  the  administration  on  Nancy  Gowen's  estate  had  been  pending, 
with  all  the  deed  and  probate  records  of  that  county,  had  been  de- 
stroyed by  fire  in  1874. 

It  seems  from  a  certified  statement  made  by  the  Comptroller,  form- 
ing a  part  of  the  record,  that  appellees  and  their  vendors  claiming 
under  the  administrator's  deeds  had  rendered  the  land  for  taxation 
since  1850.  It  does  not  appear  that  appellants  before  the  institution 
of  this  suit  had  made  any  effort  to  enforce  their  claim  to  the  land. 
Fields,  the  administrator,  was  a  son-in-law  of  Nancy  Gowen,  having 
married  her  daughter.  The  date  of  his  death  is  not  shown  in  the 
record,  but  it  appears  that  at  the  date  of  the  trial  of  appellants'  suit 
he  had  been  dead  many  years. 

On  the  facts  stated  we  are  of  the  opinion  that  the  deed  properly  was 
admitted  as  evidence,  and  that  it  was  sufficient  to  pass  to  Townsend  the 
title  in  Nancy  Gowen's  estate  to  the  east  one-half  of  the  league  and 
labor  of  land.  The  failure  to  recite  in  the  deed  that  the  sale  as  made 
by  the  administrator  had  been  reported  to  and  confirmed  by  the  court, 
even  if  such  confirmation  under  the  laws  then  existing  had  been  neces- 
sary to  its  validity,  would  not  have  affected  the  validity  of  the  sale. 
Its  validity  did  not  depend  upon  recitals  in  the  administrator's  deed, 
but  upon  the  existence  of  facts  authorizing  it  as  made.  Those  facts 
properly  would  have  been  shown  by  the  probate  records  of  Liberty 
County,  and,  if  those  records  had  been  in  existence,  must  have  been 
shown  in  support  of  the  deed.  But  without  fault  on  the  part  of  appellees  . 
those  records  had  been  destroyed;  and  had  every  requirement  of  the 
law  to  validate  the  sale  been  scrupulously  complied  with,  they  had  been 
deprived  of  the  means  of  showing  such  compliance.  During  the  thirty- 
four  years  following  the  date  of  the  administrator's  sale  while  those 
records  were  in  existence,  no  question  as  to  the  validity  of  the  sale 
appears  to  have  been  made,  and  more  than  sixty  years  had  elapsed 
from  the  date  of  that  sale  before  apjiellants'  suit  attacking  it  was  in- 
stituted.   Under  such  circumstances  we  think  it'  ought  to  be  presumed 
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in  the  absence  of  proof  to  the  contrary,  that  every  requirement  of  the 
law  necessary  to  the  validity  of  the  sale  was  complied  with.  (White 
V.  Jones,  67  Texas,  640;  Baker  v.  Coe,  20  Texas,  435;  Veramendi  v. 
Hntchins,  48  Texas,  551;  Gamer  v.  Lasker,  71  Texas,  431;  Maxson 
V.  Jennings,  19  Texas  Civ.  App.,  700.) 

By  a  deed  dated  April  1,  1848,  Fields  as  administrator,  undertook 
to  convey  to  Chas.  L.  Cleveland  the  southwest  quarter  of  the  league. 
This  deed  was  admitted  as  evidence  ^ver  appellants'  objection,  on 
grounds  similar  to  those  urged  to  the  admissibility  of  the  administra- 
tor's deed  to  Towijsend.  The  deed  recited  the  order  of  the  probate 
court  of  Liberty  Couniy  directing  the  sale  to  be  made,  the  adminis- 
trator's report  of  the  sale  as  made  by  him,  and  the  order  of  the  court 
directing  him  to  make  a  deed  conveying  the  land  to  the  purchaser. 
The  orders  of  the  court  were  not  as  full  and  specific  as  properly  they 
might  have  been,  but  nevertheless  we  think  furnish  sufficient  support 
for  the  administrator's  deed  as  against  the  collateral  attack  made  on 
same  by  the  plaintiffs. 

In  view  of  the  conclusions  reached,  that  the  land  was  assets  of  Nancy 
Oowen's  estate  and  as  such  subject  to  administration,  and  that  the  ad- 
ministrator's deeds  were  sufficient  to  pass  to  parties  under  whom  de- 
fendants and  interveners  claimed,  title  to  the  east  half  and  southwest 
quarter  of  the  survey,  the  other  objections  urged  by  appellants  to  the 
judgment  need  not  be  noticed. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


W.   R.   BUPORD  ET   AL.    V.   W.    C.    WaSSON. 
Decided  March  6,   1008. 

1. — Landlord  and  Tenant — ^Limitation. 

When  a  person  enters  into  possession  of  land  by  express  permission  of  the 
owner,  at  will,  such  permission  creates  the  relation  of  landlord  and  tenant. 
A  tenancy  at  will  may  be  terminated  at  any  time  by  either  party  by  notice  to 
that  effect  from  one  to  the  other.  The  relation  of  landlord  and  tenant  being 
onc^  established,  limitation  will  not  begin  to  run  in  favor  of  the  tenant  against 
the  title  of  the  landlord  until  the  tenant  publicly  disclaims  the  title  of  his 
landlord,  and  professes  to  hold  in  his  own  right,  or  under  a  title  hostile  and 
adverse  to  that  of  the  landlord. 

2. — Same — Assignee  of  Tenant. 

Where  the  relation  of  landlord  and  tenant  is  once  established,  it  attaches 
to  all  who  may  succeed  the  tenant,  immediately  or  remotely,  holding  the  pos- 
session originally  derived.  As  the  first  tenant  held,  so  his  successor  holds,  and 
limitation  will  not  run  in  fnvor  of  the  successor  except  upon  the  same  notice 
to  the  landlord  as  is  required  of  the  original  tenant.  If  words  be  relied  upon 
to  prove  repudiation  of  the  tenancy  by  the  tenant,  then  it  must  be  shown  that 
the  words  came  to  the  ears  of  the  landlord;  if  overt,  hostile  acts  be  relied 
upon,  the  proof  must  cogently  show  open  and  notorious  appropriation  and  in- 
tention to  claim  the  land  adversely. 

8. — ^Limitation — Sufficiency  of  Enclosure— Evidence. 

In  a  suit  of  trespass  to  try  title,  where  the  defendant  had  acquired  pos- 


J 


1908.']  BuFORD  V.  Wasson.  455 

session  of  the  land  in  oontroversy  from  a  tenant  of  the  plaintiffs,  evidence  as 
to  the  character  of  the  enclosure  of  the  land  and  the  occupancy  of  the  defend- 
ant considered,  and  held  insufficient  to  show  notice  to  the  plaintiffs  of  an  ad- 
verse holding  hy  the  defendant,  and  hence  insufficient  to  show  title  under  the 
ten  years  statute  of  limitation. 

Appeal  from  the  District  Court  of  Young  County.  Tried  below 
before  Hon.  A.  H.  Carrigan. 

R.  F.  Arnold  and  Leach  <Sk  Allen,  for  appellants. — ^When  a  person 
enters  into  possession  of  land  by  permission  of  the  owner,  expressed 
or  implied,  for  a  term,  at  will  or  sufferance,  he  holds  in  subordination 
to  the  title  of  his  landlord,  and  limitation  will  not  run  against  the 
landlord  in  favor  of  the  tenant,  until  the  tenant  gives  actual  notice 
or  gives  express  disclaimer  to  the  landlord  that  he  claims  adversely 
and  repudiates  the  landlord's  title;  or  by  express  hostile  occupancy, 
or  by  acts  or  words  of  no  uncertain  character,  brought  "home"  to  the 
landlord,  that  the  land  is  claimed  adversely  by  the  tenant.  Carter  v. 
Town  of  Lagrange,  60  Texas,  636;  Udell  v.  Peak,  70  Texas,  547; 
Oury  V.  Saunders,  77  Texas,  278;  Hurley  v.  Lockett,  72  Texas,  262; 
Cobb  v.  Bobertson,  99  Texas,  138;  Runge  v.  Gilbough,  99  Texas,  539; 
Juneman  v.  Franklin,  67  Texas,  411;  Crosby  v.  The  First  Presby- 
terian Church,  45  Texas  Civ.  App.,  111. 

Where  the  relation  of  landlord  and  tenant  is  once  established,  it 
attaches  to  all  who  may  succeed  the  tenant,  immediately  or  remotely, 
and  as  the  first  tenant  held,  so  hi^  successor  holds,  and  limitation 
will  not  run,  in  the  absence  of  notice,  contemplated  by  law,  given 
by  first  tenant  of  repudiation  of  landlord's  title,  in  favor  of  his  suc- 
cessor, unless  same  notice  is  given  by  the  successor,  required  of  original 
tenant.     Same  authorities. 

The  landlord  is  entitled  to  rest  upon  the  presumption  that  his 
tenant  will  carry  out  his  contract  in  good  faith,  and  that  he  will  do 
no  act  inconsistent  with  his  duty,  without  giving  express  notice,  under 
the  law,  that  he  has  ceased  to  be  his  tenant.  Udell  v.  Peak,  70  Texas, 
647;  Juneman  v.  Franklin,  67  Texas,  411. 

In  order  to  acquire  limitation  of  land  used  for  grazing  purposes, 
the  occupant  must  enclose  the  same  with  a  substantial  enclosure,  or 
put  such  permanent  improvements  thereon  as  will  give  notice  to  the 
owner  of  adverse  possession,  and  such  enclosure  may  be  made  partly 
by  the  use  of  natural  barriers,  but  in  such  case  the  natural  barriers 
must  be  so  used,  in  connection  with  artificial  barriers  as  to  distinctly 
indicate  that  they  are  relied  on  to  enclose  the  land,  and  to  keep  out 
persons  desiring  access  thereto,  such  as  will  give  notice  of  an  adverse 
claim,  and  such  natural  barriers,  in  connection  with  a  substantial 
fence,  or  other  substantial  enclosure,  must  be  of  such  substantial 
and  permanent  character  as  to  clearly  indicate  the  intention  to  use 
the  same  as  part  of  the  enclosure.  Polk  v.  Beaumont  Pasture  Co., 
26  Texas  Civ.  App.,  242;  Vineyard  v.  Brundrett,  17  Texas  Civ.  App., 
147;  Cochran  v.  Meorer,  31  Texas  Civ.  App.,  495. 

C.  W.  Johnson,  for  appellee. — ^The  evidence  established  legal  title 
in  appellee,  under  the  ten  years  statute  of  limitation,  and  the  trial 
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court  correctly  rendered  judgment  for  the  appellee.  SayW  Civil 
Stat.,  art.  3343;  Sayles'  Civil  Stat.,  art.  3347;  Burton  v.  Carroll, 
96  Texas,  325;  Link  v.  Bland,  43  Texas  Civ.  App.,  519;  Dunn  v. 
Taylor,  42  Texas  Civ.  App.,  241;  Davis  v.  Davis,  70  Texas,   123. 

LEVY,  Associate  Justice. — This  was  a  suit  brought  by  Mrs. 
Amelia  Clark  against  W.  R.  Buford  and  W.  C.  Wasson,  in  the  form 
of  trespass  to  try  title  to  two  tracts  of  land;  one  tract  being  situated 
in  Young  County,  and  the  other  tract  in  Stephens  County.  The  tract 
in  Stephens  County  was  of  the  Benjamin  McGaha  survey.  Mrs. 
Clark  alleged  that  W.  R.  Buford  was  the  owner  of  a  one-half  un- 
divided interest  in  the  two  tracts  of  land,  and  prayed  for  the  parti- 
tion of  the  said  lands,  between  her  and  the  said  Buford.  Buford 
answered  by  adopting  the  pleadings  and  the  prayer  of  Mrs.  Clark. 
Wasson  answered  waiving  the  personal  privilege  to  be  sued  in  Stephens 
County,  his  residence,  and  pleaded  not  guilty,  general  denial,  and 
specially  the  statute  of  limitation  of  ten  years,  to  all  that  part  of 
the  McGaha  survey  lying  west  of  the  Breckenridge  and  Crystal 
Falls  public  road  in  Stephens  County,  Texas,  consisting  of  100  acres 
or  more;  and  disclaiming  as  to  all  other  lands  described  in  the  plain- 
tiff's petition. 

The  case  was  submitted  to  the  court,  who  rendered  judgment  par- 
titioning the  land  between  the  codefendants  Clark  and  Buford,  except 
the  land  claimed  by  limitation  by  the  appellee  Wasson,  wliich  was 
adjudged  by  the  court  in  favor  of  appellee  under  his  plea  of  ten 
years  limitation.  Mrs.  Clark  and  Buford  appealed  from  this  judg- 
ment so  entered,  to  this  court,  and  seek  to  have  the  same  revised 
for  errors  assigned. 

The  evidence  establishes  the  material  facts  herein  given.  It  was 
agreed  in  writing  that  appellants  owned  in  fee  simple  the  McGaha 
survey  except  the  part  which  might  be  affected  by  appellee's  plea  of 
limitation,  and  that  appellee  is  the  owner  in  fee  simple  of  the  Pink- 
ney  survey,  which  lies  north  and  west  of  the  McGaha  survey.  The 
following  is  a  rough  map  of  the  two  tracts  and  the  situation  of  the 
land  in  controversy: 

N. 


r  \  J.T.  PINKNEY 


LAND  IN  CONTROVERSY 
"ol AS    PART  OF  Mc6AHA 
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One,  Ballard,  acquired  a  part  of  the  Pinkney  survey  in  1878,  and 
settled  on  it.  Appellants  at  the  time  were. the  owners  of  the  McGaha 
survey,  which,  in  the  patent,  does  not  call  for  any  surrounding  sur- 
veys. Ballard  enclosed  100  acres  of  his  land,  and  made  a  field  and 
cultivated  the  same.  After  his  purchase  and  settlement  on  his  land 
Ballard  obtained  verbal  permission  from  appellant  Buford  to  use 
that  portion  of  the  appellant's  land  next  to  the  river  and  adjoining 
the  Pinkney  survey  on  the  south,  to  graze  his  work  horses.  Buford 
consented  tliat  Ballard  might  so  use  the  land.  Ballard,  for  the  pur- 
pose of  tlie  use  mentioned,  erected  a  mesquite  brush  fence  from  the 
middle  of  the  south  line  of  the  Pinkney  survey  southwesterly  to  tlie 
banks  of  the  river.  This  brush  fence  so  erected,  and  the  banks  of 
the  river,  and  Ballard's  own  field  fence,  made  an  enclosure  sufficient 
to  confine  horses  and  cattle.  The  McGaha  survey  at  the  time  was 
unoccupied  and  unenclosed  land.  Ballard  continued  to  so  use  his 
land  for  pasture  land,  and  in  subordination  to  the  title  of  appellants. 

The  premises  owned  by  Ballard  on  the  Pinkney  survey  were  pur- 
chased in  1883  by  the  appellee  from  Ballard,  under  bond  for  title; 
and  when  the  notes  were  paid  in  1885  appellee  got  a  deed  from  Bal- 
lard and  had  the  same  recorded  in  1886.  The  deed  was  made  by 
Ballard  and  wife,  reciting  $2000  cash,  and  called  for  198  acres  more 
or  less  of  the  Pinkney  survey,  though  as  a  fact  by  measurement  from 
course  and  distance  the  deed  conveyed  137  acres.  The  field  notes  of 
the  Pinkney  survey  do  not  call  for  the  McGaha  survey,  nor  does 
the  deed  from  Ballard  to  appellee.  The  N.  E.  comer  of  the  Pinkney 
survey  calls  for  a  stake  and  mound  in  the  prairie,  no  bearings.  In 
the  survey  of  the  land  no  corners  could  be  found  on  the  south  going 
towards  the  river. 

In  tlie  spring  of  1884  the  appellee  began  at  the  southeast  comer  of 
the  Ballard  field  and  erected  a  mesquite  pole  and  brush  fence  along 
the  public  road  to  the  river  bank.  No  change  was  made  in  the  field 
fence  except  to  straighten  the  lines  of  the  same.  The  mesquite  fence 
80  constmcted  by  appellee  continued  in  repair  and  out  of  repair 
from  the  time  of  its  completion  in  the  spring  of  1884,  till  the  same 
was  washed  out  by  a  flood  in  September,  1900,  when  it  was  replaced 
at  once  with  a  new  and  substantial  wire  fence.  The  river  is  shown* 
to  have  water  four  to  fifteen  deep  except  at  one  shoal  place,  with  the 
banks  steep  and  from  six  to  ten  feet  high,  and  the  river  bed  about 
thirty  feet  wide.  At  the  shoal  place  on  the  river  appellee  constructed 
a  short  wire  fence  about  seventy-five  yards  long.  The  Ballard  bmsh 
fence  was  not  removed,  but  continued.  The  land  as  thus  enclosed 
with  the  mesquite  fence  on  the  east,  and  the  field  fence  on  the  north, 
and  the  river  bank  on  the  south  and  southwest,  and  the  Ballard  fence 
on  the  northwesterly  portion,  enclosed  the  portion  of  the  McGaha 
survey  here  in  controversy.  Appellee  used  this  ground  as  thus  en- 
closed for  pasturing  horses. 

Appellant  Buford  lives  in  Hopkins  County,  Texas,  and  Mrs.  Clark 
lives  in  Nacogdoches  County,  Texas.  The  appellant  Buford  made  a 
visit  to  the  land,  the  date  of  which  is  not  shown,  but  inferably  before 
appellee  purchased,  and  found  that  Ballard  was  only  using  the  land 
as  was  permitted  to  be  done,  and  not  in  hostility  to  his  title.     The 
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evidence  does  not  show  that  appellants  made  any  more  visits  to  the 
land  until  1899^  and  at  which  time  the  evidence  shows  that  appellee 
refused  appellants  possession  and  asserted  title  to  this  pasture  land. 
This  suit  was  filed  September  28,  1905.  Further  portions  of  the 
evidence  are  set  out  in  detail  under  the  assignments  of  error  discussed. 

Appellants'  first  and  second  assignment  are  submitted  together. 
In  the  first  assignment  it  is  contended,  in  effect,  that  the  court  erred 
in  rendering  judgment  against  the  appellants  in  favor  of  appellee, 
for  all  the  Benjamin  McGaha  survey  lying  west  of  the  Breckenridge 
and  Crystal  Falls  public  road,  under  his  plea  of  ten  years  limitation, 
because  the  appellee  and  those  under  whom  he  claims  entered  on  the 
land  in  controversy  as  tenants  of  appellants,  and  held  at  the  time 
of  the  sale  of  the  Pinkney  survey  by  Ballard  to  appellee,  and  those 
under  whom  he  claims,  in  subordination  to  the  title  of  appellants, 
and  because  the  undisputed  evidence  shows  no  notice  given  to  ap- 
pellants by  appellee  or  his  vendors  imtil  1899,  that  the  title  to  the 
land  was  being  claimed  by  him  or  them  adversely  to  the  title  under 
which  he  or  they  entered.  In  the  second  assignment  it  is  contended 
that  the  court  erred  in  holding,  under  the  law  and  facts  of  this  case, 
that  the  enclosure  of  the  land  erected  by  appellee  and  those  under 
whom  he  claims,  was  sufficient  for  the  full  period  of  the  ten  years 
to  give  notice  of.  an  adverse  claim  by  appellee  to  appellants,  without 
an  express  repudiation  of  their  title  by  acts  or  words  of  adverse  claim- 
ing, because  the  undisputed  evidence  shows  that  appellee  and  those 
under  whom  he  claims  were  tenants  of  appellants.  The  appellants' 
third  assignment  of  error  is  considered  in  connection  with  the  first 
and  second.  In  this  assignment  it  is  contended  that  the  court  erred 
in  his  conclusion  that  the  enclosure  of  the  land  was  sufiicient  to  give 
notice  of  an  adverse  claim,  and  was  such  notorious,  hostile,  actual 
and  visible  appropriation  of  the  same  for  the  full  period  of  ten  years 
as  contemplated  by  law,  because  all  the  evidence  shows  up  to  1899 
the  enclosure  consisted  of  a  pole  and  brush  fence  on  one  side  and 
the  irregular  banks  of  the  river  on  the  other  side,  and  there  being 
no  other  improvements,  and  never  having  been  cultivated,  and  used 
alone  for  grazing  purposes. 

The  appellee  replies  to  the  first  and  second  assignments  in  a 
counter-proposition,  claiming,  in  substance,  that  these  assignments  are 
unsupported  by  any  phase  of  the  testimony;  and  to  tlie  third  assign- 
ment he  contends  that  the  enclosure,  with  the  acts  of  appellee  there- 
with, was  sufficient  to  give  notice  of  adverse  possession  and  su£Scient 
to  support  the  plea  of  limitation. 

We  think  the  evidence  in  the  record  is  without  conflict  that  Bal- 
lard, the  immediate  predecessor  of  appellee,  entered  the  land  in  con- 
troversy by  permission  of  the  appellant  Buford,  cotenant  of  Mrs. 
Clark.  The  evidence  of  Buford  shows  that  Ballard  wanted  to  use  the 
land  which  was  next  to  the  river  and  adjoining  his  tract  on  the 
south,  to  graze  his  work  horses  upon  ''so  that  every  morning  he  would 
not  have  to  go  so  far  in  the  dew  to  get  his  work  horses.'*  Ballard 
explained  to  Buford  at  the  time  that  he  would  only  have  to  run  a 
brush  fence  from  the  corner  of  his  own  fence  to  the  river,  and  that 
the  banks  of  the  river  would  then  keep  his  horses  in.     Buford  gave 
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his  permission  to  the  use  of  the  land  to  that  extent.  Ballard  re- 
plied to  the  appellant  Buford  "that  he  would  be  much  obliged;  that 
the  use  of  the  land  would  be  a  great  accommodation  to  him.'*  The 
land  was  not  enclosed  at  the  time  of  this  permission  to  use  the  same. 
For  the  purposes  desired  and  granted  Ballard  built  a  brush  fence  of  mes- 
quite  brush  from  the  south  line  of  his  Pinkney  survey,  which  he 
then  owned  and  occupied,  southwesterly  to  the  river.  On  his  next 
visit  to  the  land,  the  appellant  Buford  describes  the  fence  that  Bal- 
lard had  constructed  "by  cutting  small  mesquite  trees  or  bushes 
about  as  large  as  my  arm  and  ten  to  fifteen  feet  high,  cutting  them 
nearly  down  so  as  to  leave  the  tree  on  the  stump,  and  then  cutting 
another  and  fastening  the  top  of  the  last  tree  to  the  next  stump,  and 
so  on  until  the  fence  reached  the  river.  These  stumps  were  about 
three  or  four  feet  high.** 

It  does  not  clearly  appear  when  Ballard  got  permission  from  the 
appellant  to  use  the  land  for  his  horse  pasture,  but  it  is  sufficiently 
inferable  from  the  record  that  it  was  while  he  owned  and  occupied 
the  Pinkney  survey  and  before  the  appellee  purchased  the  Pinkney 
survey  from  Ballard.  Ballard  used  the  land  for  grazing  his  horses 
only;  never  cultivated  it  or  made  improvements  on  it  of  any  kind. 
There  is  an  entire  absence  of  proof  that  any  other  character  of  claim 
than  mere  user  was  asserted  by  Ballard,  and  that  user  was  in  recog- 
nition of  appellant's  title  to  the  land;  and  we  conclude  that  Ballard 
held  and  used  the  land  in  recognition  of  the  appellant's  title,  and 
not  adverse  to  the  appellant's  title.  The  status  of  the  tenancy  rela- 
tion between  Ballard  and  appellants  is  not  positively  shown  to  be 
known  to  appellee;  but  it  appears  as  a  fact  without  conflict,  that 
appellee  entered  the  premises  under  Ballard,  holding  the  same  posses- 
sion and  character  of  possession  of  the  premises  originally  derived 
by  Ballard  from  appellants;  and  that  appellee  obtained  possession 
of  the  premises,  through  and  from  and  as  successor  to  Ballard  and 
with  Ballard's  consent;  and  that  Ballard  at  the  time  was  a  tenant 
recognizing  appellants'  right  and  title;  and  that  appellee  at  all  times 
held  the  possession  under  the  right  of  Ballard,  by  virtue  of  which 
he  entered  and  claimed  and  asserted.  There  is  a  privity  and  con- 
structive tenancy  in  the  possession  of  the  premises  by  appellee. 

When  a  person  enters  into  possession  of  land  by  express  permission 
of  the  owner,  at  will,  such  permission  creates  the  relation  of  landlord 
and  tenant.  (Robb  "v.  San  Antonio  St.  Ry.,  82  Texas,  392.)  And 
would  require  each  to  give  notice  of  its  determination.  (Wade  on 
Law  of  Notice,  sec.  584.)  But  tenancy  at  will  may  be  determined 
at  any  time  by  either  the  landlord  or  the  tenant.  (Robb  v.  San 
Antonio  St.  Ry.,  supra.)  The  tenant  during  such  tenancy  holds  the 
land  in  subordination  to  the  title  of  the  owner,  who  is  his  landlord. 
(Tiedeman  on  Real  Property,  sec.  171.)  The  relation  of  landlord 
and  tenant  being  once  established,  limitation  will  not  run  against 
the  title  of  the  landlord  in  favor  of  the  tenant  on  the  land  until  the 
tenant  publicly  disclaims  his  landlord's  title,  and  professes  to  hold 
in  his  own  right,  or  under  a  title,  hostile  and  adverse  to  that  of  the 
landlord,  and  the  statute  of  limitation  will  begin  to  run  from  the 
time  of  such  disclaimer.      (Turner  v.   Smith,   11   Texas,   620;  Rob- 
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inson  v.  Wood,  15  Texas,  1.)  This  is  the  rule,  because,  by  reason 
of  the  relation  between  the  parties,  the  landlord  is  entitled  to  rest 
upon  the  presumption  that  his  tenant  will  carry  out  his  contract  in 
good  faith,  and  that  he  will  do  no  act  inconsistent  with  his  duty 
without  giving  express  notice  in  some  way  under  the  law,  that  he 
has  ceased  to  be  his  tenant. 

Where  the  relation  of  landlord  and  tenant  is  once  established,  it 
attaches  to  all  who  may  succeed  the  tenant,  immediately  or  remotely, 
holding  the  possession  originally  derived;  and  as  the  first  tenant 
held,  so  his  successor  holds;  and  limitation  will  not  run  in  favor  of 
his  successor  in  the  absence  of  his  notice,  contemplated  by  law,  unless 
the  same  notice  is  given  by  the  successor  as  required  of  the  original 
tenant.  (Carter  v.  Town  of  LaGrange,  60  Texas,  636;  Cobb  v. 
Robertson,  99  Texas,  138.)  This  is  so  because  the  tenant,  and  his 
successor  holding  the  same  possession  originally  derived,  can  not 
change  the  character  of  the  tenure,  by  his  own  act  merely,  to  enable 
him  to  hold  against  his  landlord  who  reposes  under  the  security  of 
the  tenancy,  believing  the  possession  of  the  tenant  to  be  his  own, 
held  under  his  title  and  ready  to  be  surrendered  by  demand  of  pos- 
session. The  tenant  may  at  any  time  repudiate  the  relation  and 
set  up  limitation.  (Hudson  v.  Wheeler,  34  Texas,  356.)  This  rule 
means  that  when  the  relation  is  dissolved,  then  each  party  is  to  stand 
upon  his  right.  In  order,  however,  to  have  this  effect  the  repudiation 
or  disclaimer  by  the  tenant  must  be  open,  continued,  notorious  and 
adverse.  This  is  required  in  order  to  preclude  all  doubt  as  to  the 
character  of  the  holding  or  the  want  of  knowledge  on  the  part  of 
the  owner. 

But  the  purpose  and  intention  to  repudiate  and  disclaim  tenancy 
is  not  alone  suflBcient  to  avail  of  limitation.  The  appellee  must  con- 
trovert the  presumption  of  his  possession  being  under  tenancy,  and 
that  the  landlord  knew  such  purpose  and  intention  of  repudiation 
and  adverse  holding.  Establishing  and  "bringing  home"  this  knowl- 
edge to  the  appellants,  then  the  appellee  would  occupy  the  same 
legal  attitude  as  any  other  stranger  relying  on  the  plea  of  limitation 
and  adverse  holding  for  title;  but  until  this  knowledge  is  brought 
home  to  the  owner,  in  some  way  under  the  law,  the  tenant  is  not  in 
a  position  where  the  statute  of  limitation  will  run  against  the  right 
of  the  owner  to  recover  possession  of  the  premises.  This  knowledge 
to  the  appellants  can  be  shown  by  any  actp  of  the  appellee  known  to 
the  appellants,  or  from  their  notoriety  supposed  in  law  to  be  known 
to  appellants,  inconsistent  with  such  tenure.  If  by  words,  then  the 
words  must  come  to  the  ears  of  the  appellants;  if  by  overt  hostile 
acts,  the  proof  must  cogently  show  open  and  notorious  appropriation 
and  intention  to  claim  the  land  adversely.  (Word  v.  Drouthott,  44 
Texas,  365.)  It  is  the  rule  that  the  landlord's  knowledge  that  the 
tenant  was  holding  adversely  need  not  be  proven  beyond  all  doubt; 
stronger  and  clearer  proof  is  required  in  some  cases  than  in  others. 
(Reusens  v.  Lawson,  21  S.  E.,  347.) 

Appellee's  right  to  recover  under  his  plea  of  limitation  of  ten 
years  is  dependent  upon  the  invoking  of  these  principles  of  law  to 
the  case.     In  this  case  notice  of  repudiation  and  adverse  possession 
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and  holding  must  depend  upon  the  suflSciency  of  the  enclosure  in 
connection  with  the  character  of  its  use  by  appellee.  To  determine 
this  question  it  is  necessary  to  review  the  facts  in  this  case,  and  to 
decide  whether  the  character  of  facts  as  proven  is  sufficient  to  entitle 
the  appellee  to  set  up  limitation,  to  the  protection  of  the  statute. 
It  is  conceded  that  from  1899,  when  Buford  and  Ballard  had  the 
talk  together,  that  sufficient  actual  knowledge  was  then  imparted  to 
the  appellants  of  adverse  holding  that  would  start  the  statute  of 
limitation  in  operation  against  the  appellants  from  that  date;  and 
the  decision  of  this  case,  therefore,  Seals  solely  with  the  question  as 
to  time  prior  to  that  date  and  not  subsequent  to  that  date.  The 
required  ten  years  from  1899  to  September  28,  1905,  when  suit 
was  filed,  had  not  elapsed. 

Appellee  says  that  after  he  purchased  the  premises  from  Ballard 
he  built  a  fence  on  the  southeast  comer  of  the  Ballard  field  to  the 
edge  of  the  river  bank,  by  putting  mesquite  forks  two  and  one-half 
or  three  feet  high  in  the  ground  by  means  of  a  post  auger,  placing 
poles  in  the  forks,  and  the  forks  being  seven  or  eight  feet  apart; 
and  placing  stakes  on  the  poles,  and  then  riders  on  the  stakes  above 
and  over  the  lower  forks  and  poles.  The  brush  on  the  top  poles 
was  not  cut  off,  but  the  poles  were  put  on  with  the  brush  on  them, 
thus  making  a  fence,  the  lower  pole  of  which  was  eighteen  inches 
or  two  feet  from  the  ground.  The  river  bank  was  used  as  a  natural 
barrier  on  the  south  side.  The  wire  fence  of  seventy-five  yards  length 
viBS  put  at  the  shoals  on  the  river.  The  appellee  claims  that  the 
structure  on  the  east  side  was  kept  up  and  closed  up  from  its  com- 
pletion to  the  time  the  wire  fence  was  put  there  in  1900.  But  it  is 
apparent  from  the  testimony  as  to  the  permanency  and  condition  of 
the  structure  on  the  east  side.  Appellant  said  that  when  he  visited 
the  land  in  1899  the  fence  "seemed  to  be  the  same  fence  that  was 
there  when  Ballard  was  there,  only  it  was  very  rotten,  had  fallen 
down  in  many  places,  especially  at  the  top,  where  trails  or  tracks 
were  made  by  stock  passing  through  the  dead  brush.*^  Another 
witness  of  the  appellants  in  his  deposition  says  he  had  lived  near 
the  place  for  twenty-five  years,  and  that  the  fence  put  there  by  the 
appellee  would  have  to  be  repaired  before  each  year  expired,  and 
the  land  was  "outside  a  considerable  portion  of  almost  every  year, 
and  regarded  as  unenclosed.**  And  further,  "it  was  not  such  an 
enclosure  as  would  turn  cows  at  all,  and  would  turn  horses  only 
while  it  was  new.**  All  the  evidence  shows  that  this  land  was  only 
used  for  grazing  purposes.  It  is  not  very  clear  from  the  record  that 
it  was  used  for  grazing  continually.  No  improvements  were  placed 
on  the  land.  It  was  not  cultivated.  There  is  evidence  that  a  road- 
way ran  through  the  land  from  the  house  in  the  field  to  a  passage- 
way through  the  fence  on  the  east  side,  leading  to  the  public  road 
near  the  bridge  across  the  river,  and  was  used  by  the  occupants  of 
the  land.  But  there  is  no  evidence  to  the  contrary  that  it  was  not 
there  when  Ballard  occupied  the  premises.  Appellee  says  he  exclu- 
sively used  the  premises,  and  the  fence  was  sufficient  to  confine  stock, 
and,  together  with  the  banks  of  the  river,  made  a  sufficient  enclosure 
for  the  purpose.    There  is  no  evidence  that  appellants^  who  resided 
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in  other  counties,  had  any  actual  notice  that  the  land  was  claimed 
adversely  by  the  appellee. 

Grazing  cattle  or  horses  on  the  land  is  not  of  itself  sufficient  notice, 
because  that  would  not  be  an  act  done  with  the  premises  inconsistent 
with  the  privilege  of  his  tenancy,  but  was  the  same  privilege  ex- 
pressly granted  Ballard.  Merely  because  a  landowner  neglects  to 
disturb  his  possession  the  tenant  acquires  no  permanent  rights.  (Texas 
&  P.  Ry.  v.  Torrey,  16  S.  W.,  547.)  Taking  the  testimony  of  appellee 
as  to  the  building  of  the  brush  and  pole  fence,  and  the  enclosure 
of  the  premises  and  the  use  made  of  it,  are  they  sufficient  to  "express 
disclaimer'*  of  the  tenancy  of  the  premises,  or  do  they  express  ''hostile 
occupancy"  of  ''no  uncertain  character"  as  to  make  notice,  under  the 
law,  to  appellants  of  the  repudiation  of  their  title  and  adverse  pos- 
session? In  Coberly  v.  Coberly,  87  S.  W.,  960,  the  court  says:  "It 
has  been  uniformly  held  that  cogent  proof  must  be  produced  of  such 
adverse  holding  as  indicates  that  a  cotenant  in  possession  has  unfurled 
the  flag  of  conquest  and  exclusive  possessory  rights  upon  the  land, 
and  planted  himself  under  the  folds  of  that  flag.  Something  more 
is  expected  of  him  than  is  required  at  the  hands  of  those  not  co- 
tenants." 

Concede  that  under  the  evidence  the  enclosure  as  a  whole  aflEorded 
appellee  a  means  of  defense  against  intrusion  or  egress  of  stock  on 
the  premises,  yet  the  character  of  the  fence  on  the  east  side  for 
the  purposes  of  notice  of  adverse  holding  is  equivocal,  and  in  the 
very  material  and  build  of  the  fence  indicates  a  temporary  structure. 
As  a  witness  in  the  case  says  in  his  depositions,  "so  as  to  make  a 
sort  of  enclosure  for  holding  horses  while  they  were  being  gathered 
in  the  spring  of  the  year."  The  only  change  in  the  manner  of  pos- 
session made  by  the  appellee  that  was  different  from  Ballard's,  was 
to  make  the  fence  further,  but  not  longer,  on  the  east  side,  and  a 
small  string  of  fence  next  to  the  shoals  on  the  river.  The  Ballard 
fence  remained  as  it  was.  The  use  made  of  the  premises  by  the 
appellee  was  the  same  as  Ballard  made,  and  perfectly  consistent  with 
the  use  that  Ballard  made.  The  river  banks  were  used  by  the  ap- 
pellee the  same  as  Ballard  used  them,  with  the  exception  of  the  fence 
next  to  the  shoals.  The  appellee's  deed  did  not  call  for  the  river  on 
south  and  did  not  call  for  the  McGaha  survey,  but  for  the  Pinkney 
survey,  and  appellants  took  no  legal  notice  from  the  record  of  the 
same  in  consequence.  All  the  evidence  that  appears  in  the  record 
to  publicly  express  a  disclaimer  of  the  tenancy  is  the  fence  on  the 
east  side.  The  structure,  build  and  continuity  of  the  brush  and  pole 
fence  up  to  1899  is  shown  by  a  preponderance  of  the  evidence  to  be 
but  a  frail,  loose  and  temporary  structure.  It  washed  away  in  the 
overflow  of  1900.  It  did  not  import  evidence  of  a  permanent  and 
continuing  means  of  appropriation  of  the  premises,  because  the  prem- 
ises were  "outside  a  considerable  portion  of  almost  every  year." 

We  do  not  think  the  evidence  sufficiently  clear  and  cogent  to  estab- 
lish the  continuity  of  the  fence  prior  to  1899,  or  that  the  premises 
were  segregated  and  enclosed  by  that  character  of  fence,  real  and 
substantial,  as  contemplated  by  law,  to  reasonably  indicate  adverse 
appropriation.     The  utmost  effect  that  can  properly  be  given  to  the 


1908.']        Cowans  v.  Ft.  Worth  &  Denver  City  By.  Co.  463 

testimony  in  the  record  is  that  the  appellee,  by  pasturing  stock  on 
the  premises  and  by  means  of  a  brush  and  pole  fence  on  the  east 
side  next  the  road,  at  times  down,  with  the  irregular  banks  of  the 
river  on  the  other  side,  maintained  some  sort  of  casual  possession  of 
the  premises  up  to  1899,  when  the  appellant  Buford  visited  the  land. 
In  this  conclusion  the  premises  in  controversy  presented  the  absence 
of  that  notoriety  and  indicia  of  ownership  or  adverse  possession  which 
constitutes  so  important  an  element  of  repudiation  and  hostile  pos- 
session to  the  owner.  The  general  principle  which  underlies  this 
class  of  cases  is,  that  the  acts  and  conduct  relied  upon  as  evidence 
of  abandonment  of  the  tenant  relation,  and  adverse  holding,  must 
be  positive  and  unequivocal  and  inconsistent  with  the  permissive 
use  originally  derived  from  the  former  landlord.  Quoting  an  ex- 
pression of  the  court  in  Blankenship  v.  Douglas,  26  Texas,  230, 
^'Possession,  to  be  equivalent  to  registration,  or,  in  other  words,  to 
amount  to  actual  notice  or  reasonable  information  of  the  claim  of 
the  ^other  party  in  possession,  must  be  open  and  visible,  or  at  the 
least  must  not  be  of  such  a  character  as  is  calculated  to  deceive  the 
public.^'  We  are  of  the  opinion  that  where,  as  in  this  case,  the 
character  of  the  tenant^s  possession  is  so  limited  and  uncertain  of 
adverse  possession  as  to  afford  a  fair  presumption  that  the  tenant 
did  not  intend  to  set  up  a  claim  to  the  title,  it  is  proper  ground  for 
saying  it  was  not  notice  to  the  landowner  of  adverse  possession.  This 
question  is  decisive  of  the  case.  (Freedman  v.  Bonner,  40  S.  W.,  47; 
Richards  v.  Smith,  67  Texas,  610.) 

Because  of  the  insufficiency  of  the  evidence  in  this  case  to  show 
notice  to  the  former  landlord  of  an  abandonment  of  the  relation  of 
tenant,  and  adverse  possession  before  1899,  and  because  the  character 
of  the  fence  erected,  and  the  loose  and  equivocal  manner  of  the 
maintenance  of  the  same  by  appellee  for  the  period  before  1899,  it 
was  not  sufficient  to  give  notice  of  an  adverse  claim  by  the  appellee 
to  the  appellants,  and  "^the  appellee  is  not  entitled  to  recover  the 
premises  under  his  plea  of  limitation  of  ten  years.  The  judgment  of 
the  District  Court  awarding  to  the  appellee  title  to  the  land  in  con- 
troversy on  this  appeal,  is  ordered  reversed,  and  the  judgment  is 
here  rendered  that  appellants  do  jointly  recover  of  the  appellee  the 
title  and  possession  of  the  land  in  controversy  on  this  appeal,  with 
costs  of  this  court  and  the  District  Court. 

Reversed  and  rendered. 

Writ  of  error  refused. 


J.  E.  Cowans  v.  Ft.  Worth  &  Denver  City  Bailway  Company. 

Decided  March  7,  1908. 


1. — ^Bailroad  Crossing — ^Implied  InTitation  to  XTse — ^Evidence. 

In  an  action  against  a  railroad  company  for  damages  for  personal  in- 
juries caused  by  a  defective  crossing  over  defendant's  track,  where  plaintiff's 
pleading  and  evidence  raised  the  issue  of  an  implied  invitation  on  the  part  of 
the  defendant  to  use  said  crossing,  it  was  error  on  the  part  of  the  trial  court 
to  exclude  the  testimony  of  plaintiff  to  the  effect  that  he  believed,  and  relied 
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on  the  fact,  that  it  was  expected  by  the  defendant  that  he  would  use  said  cross- 
ing.   On  such  an  issue  the  state  of  mind  of  the  plaintiff  was  a  material  fact. 

2. — Civil  Action — ^Preponderance  of  Evidence — Charge. 

In  a  civil  action  a  plaintiff  who  establishes  the  material  allegations  of  his 
petition  by  a  preponderance  of  the  evidence  is  entitled  to  recover,  and  the  use 
of  the  word  "fair"  to  qualify  "preponderance"  is  condemned. 

3. — Contributory  Negligence — ^Burden. of  Proof — Charge. 

A  defendant  alleging  contributory  negligence  has  the  burden  of  proof  to 
establish  the  same,  and  a  charge  susceptible  of  the  construction  that  the  plain- 
tiff has  the  burden  of  proving  his  own  freedom  from  negligence  is  erroneous. 

Appeal  from  the  District  Court  of  Potter  County.  Tried  below 
before  Hon.  J.  N.  Browning. 

Barrett  &  Templeton,  for  appellant. — Plaintiff's  belief  was  a  ques- 
tion of  fact,  to  the- existence  of  which  he  should  have  been  permitted 
to  testify.  Baldridge  &  Co.  v.  Cartrett,  75  Texas,  628  and  632; 
International  &  G.  N.  Ry.  Co.  v.  Satterwhite,  19  Texas  Civ.  App., 
170;  International  &  G.  N.  Ry.  Co.  v.  Newburn,  58  S.  W.  Rep.,  543- 
544;  Hamburg  v.  Wood,  66  Texas,  176;  Wright  v.  Solomon,  46  S.  W. 
Rep.,  60;  2  Ency.  of  Evi.,  pp.  258,  269;  Cowans  v.  Fort  Worth  & 
Denver  City  Ry.  Co.,  89  S.  W.  Rep.,  1116. 

Where  the  evidence  is  as  sharply  conflicting  as  it  was  in  this  case, 
it  is  error  to  instruct  the  jury  on  the  burden  of  proof.  Western  U. 
Tel.  Co.  V.  Bennett,  1  Texas  Civ.  App.,  558;  Paris,  M.  4;  S.  P. 
Ry.  Co.  v.  Nesbitt,  11  Texas  Civ.  App.,  608,  and  authorities  there 
cited ;  Texas  &  N.  0.  Ry.  Co.  v.  Syfan,  43  S.  W.  Rep.,  554. 

The  use  of  the  word  "fair**  qualifying  the  word  "preponderance," 
as  used  in  the  court^s  charge,  required  the  plaintiff  to  establish  his 
"right  to  recover^'  by  a  greater  quantum  of  proof  than  the  law  re- 
quired of  him,  and  the  giving  of  such  instruction  in  this  case  con- 
stitutes reversible  error.  Atchison  v.  Reed,  49  S.  W.  Rep.,  260; 
Cabell  V.  Menczer,  35  S.  W.  Rep.,  206;  Adams  v.  Eddy,  29  S.  W. 
Rep.,   180. 

When  an  erroneous  charge  is  given,  prejudice  and  injury  to  the 
complaining  party  will  be  presumed,  unless  it  affirmatively  appears 
that  such  error  was  without  prejudice.  Taylor,  B.  &  H.  Ry.  Co. 
V.  Warner,  88  Texas,  647;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Johnson,  91 
Texas,  572;  Emmerson  v.  Mills,  83  Texas,  388;  Gulf,  C.  &  S.  P. 
Ry.  Co.  V.  Greenlee,  62  Texas,  344. 

J.  M,  Chambers,  Turner  &  Boyce  and  Spoonts,  Thompson  &  Bar- 
wise,  for  appellee. — Appellant's  belief  as  to  whether  he  was  invited 
to  use  this  crossing  was  immaterial  and  not  binding  upon  appellee. 
The  question  at  issue  was  whether  the  acts  of  appellee  constituted 
such  invitation.  Missouri,  K.  &  T.  Ry.  Co.  v.  Miller,  8  Texas  Civ. 
App.,  241. 

The  word  "fair*'  as  complained  of  in  the  second  proposition  does 
not  require  a  greater  quantum  of  proof  than  was  required  of  plaintiff 
by  law;  Bryan  t.  Chicago,  R.  I.  &  P.  Ry.,  63  Iowa,  464  (19  N.  W. 
Kep.,  895.) 
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CONNER,  Chief  Justice. — Appellant  appeals  for  the  second  time 
from  an  adverse  judgment  in  a  suit  to  recover  damages  for  personal 
injuries  charged  to  have  been  occasioned  by  the  negligence  of  the 
appellee  railway  company  in  failing  to  repair  and  keep  in  good  con- 
dition a  crossing  over  one  of  its  switch  tracks  in  the  city  of  Amarillo. 
On  the  former  appeal  the  judgment  was  reversed  because  of  errors 
in  the  court's  charge,  as  will  be  seen  from  report  of  the  case,  89  S. 
W.  Bep.,  1116. 

On  this  appeal,  however,  the  principal  question  presented,  as  we 
view  it,  is  whether  the  court  properly  excluded  the  evidence  here- 
inafter referred  to.  In  order  that  the  ruling  may  be  understood  it 
should  be  stated  that  there  was  evidence  tending  to  show  that  on 
the  day  of  appellant's  injury  Jie  was  engaged  in  unloading  a  car 
situated  on  a  switch  track  near  the  terminus  of  Pierce  Street,  in 
the  city  of  Amarillo,  and  that  after  having  loaded  his  wagon,  he 
proceeded  to  cross  a  side  track  between  the  car  and  the  entrance  into 
Pierce  Street  over  a  private  crossing  that  had  been  placed  and  used 
by  one  of  appellee's  lessees,  whose  business  establishment  was  located 
between  the  two  tracks;  that  as  he  was  passing  over  the  track,  a 
wheel  of  his  wagon  fell  into  a  "chug  hole,"  which  threw  appellant 
and  part  of  his  load  off  and  injured  him.  Appellee  had  provided 
and  maintained  a  crossing  one  block  east  of  the  private  crossing 
referred  to,  but  it  was  contended  on  the  trial  that  by  reason  of  the 
mudhole  between  this  last  mentioned  crossing  and  the  car,  the  cross- 
ing provided  by  the  appellee  could  not  be  conveniently  used.  Appel- 
lant, among  other  grounds  of  recovery,  presented  the  issue  of  an 
implied  invitation  to  use  the  Pierce  Street  crossing.  On  this  issue 
the  court  gave  the  following  instruction: 

"Or  if  you  believe  and  find  from  the  evidence  that  the  defendant, 
its  agents,  servants  or  employes  placed  said  car  on  one  of  its  tracks 
near  said  crossing  on  Pierce  Street,  intending  that  •it  should  be 
unloaded  and  its  contents  hauled  over  said  crossing;  or,  if  the  car 
was  set  by  defendant  or  its  servants  at  such  place,  and  under  such 
circumstances  as  to  induce  plaintiff  in  the  exercise  of  ordinary  care 
to  believe — and  he  did  believe — that  it  was  the  intention  of  defendant 
that  such 'Pierce  Street  crossing  should  be  used  by  such  person  as 
might  unload  said  car,  then  in  such  case  it  became  the  duty  of  de- 
fendant to  exercise  ordinary  care  to  see  that  said  crossing  was  reason- 
ably safe  for  the  purposes  for  which  it  was  used  or  intended  to  be 
used,  and  if  you  further  find  from  the  evidence  that  defendant  failed 
to  exercise  such  ordinary  care  and  failed  to  discharge  such  duty,  and 
that  as  a  proximate  result  of  such  failure,  if  any,  plaintiff  was  injured 
as  alleged  in  his  petition,  then  you  will  find  for  plaintiff;  but  if  you 
do  not  so  find  and  believe  from  the  evidence,  your  verdict  should  be 
for  the  defendant." 

In  the  assignment  raising  the  question  to  which  we  have  referred 
in  the  beginning,  it  is  complained  that  the  court  erred  in  rejecting 
as  immaterial  appellant's  testimony  to  the  effect  that  in  undertaking 
to  cross  at  the  Pierce  Street  crossing  he  believed  and  relied  on  the 
fact  that  it  was  expected  that  he  would  cross  at  that  place;  that  he 
Vol.  XLIX.  Civil— 30. 
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thought  it  was  the  intention  and  expectation  of  defendant  company 
that  the  Pierce  Street  crossing  should  be  used  in  unloading  the  car. 

We  are  of  the  opinion  that  under  the  issue  stated,  and  particularly 
in  view  of  the  charge  of  the  court,  noted,  the  assignment  raising  the 
question  indicated  must  be  sustained.  The  state  of  mind  or  belief 
of  an  actor  in  an  occurrence  under  consideration  often  becomes  mate- 
rial. In  the  case  before  us  the  evidence  raised  the  issue  of  an  im- 
plied invitation  to  use  the  Pierce  Street  crossing,  and  it  seems  to 
us  that  the  **thought  in  appellant's  mind'^  at  the  time  was  an  ele- 
ment in  the  nature  of  a  fact  necessary  for  the  determination  of  the 
jury.  Though  the  circumstances  may  have  been  such  as  to  warrant 
a  person  in  the  exercise  of  reasonable  care  and  prudence  to  believe 
that  it  was  the  purpose  of  appellee^s  servants  in  placing  the  car  where 
they  did  that  those  unloading  it  should  use  the  private  crossing,  yet 
if  for  any  reason,  appellant  knew  or  believed  to  the  contrary,  he 
certainly  could  not  claim  the  benefit  of  an  invitation  arising  by  im- 
plication only.  Such,  in  effect,  was  the  charge  of  the  court,  and  if 
the  charge  was  correct  in  this  respect,  as  we  think  it  was,  it  would 
seem  to  follow,  as  day  follows  night,  that  appellant's  belief  was 
important.  The  end  to  be  attained  by  the  proof  of  every  circum- 
stance tending  to  show  an  implied  invitation  was  to  establish:  First, 
that  appellant  was  thereby  induced  to  believe  that  appellee  intended 
for  him  to  use  the  crossing  he  did;  and,  second,  that  the  circum- 
stances as  a  whole  warranted  the  belief.  Upon  these  questions  depends 
appellee's  duty  in  relation  to  the  crossing.  In  other  words,  appellant's 
right  to  recover  on  the  ground  of  an  invitation  is  in  the  nature  of 
a  right-  secured  by  estoppel,  and  it  is  of  the  essence  of  an  estoppel 
that  the  person  claiming  its  benefit  was  induced  thereby  to  do  the 
thing  he  did.  2  Pom.  Equity,  3d  ed.,  .810;  16  Cyc,  p.  738;  Wag- 
goner V.  Dodson,  96  Texas,  423.  Appellant's  belief,  then,  was  an 
essential  element  of  the  proposition  involved  in  the  issue  of  an  im- 
plied invitation,  and  the  court  erred  in  rejecting  the  evidence  re- 
ferred to. 

Without  deciding  whether  the  questions  would  require  a  reversal, 
we  deem  it  proper  to  say  that  the  court's  charge  on  the  burden  of 
proof  seems  certainly  subject  to  the  criticism  made  of  it  in  the 
second  proposition  under  the  third  assignment  Approved  defini- 
tions entitled  a  plaintiff  who  alleges  a  cause  of  action  to  recover  upon 
establishing  the  material  allegations  of  his  petition  by  a  preponder- 
ance of  the  evidence,  and  the  use  of  the  word  "fair"  to  qualify  "pre- 
ponderance'* has  several  times  been  condemned.  Atkinson  v.  Reed, 
49  S.  W.  Bep.,  260;  Cabell  v.  Menczer,  35  S.  W.  Hep.,  208.  The 
use  of  the  words  "right  to  recover"  in  the  charge  quoted  may  also 
have  been  misleading.  Appellant's  right  to  recover  was  dependent 
on  preponderating  evidence  in  favor  of  the  material  allegations  of 
his  petition  and  a  finding  against  appellee's  plea  of  contributory 
negligence,  as  to  which  appellee  had  the  burden  of  proof.  The 
charge,  therefore,  seems  susceptible  of  the  construction  that  appellant 
had  the  burden  of  proving  his  own  freedom  from  negligence. 

Paragraph  three  of  the  court's  charge  submitted  the  issue  of  an 
express  direction  of  an  authorized  servant  for  appellant  to  cross  the 
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switch  track  under  consideration,  the  jury  being  instructed  •  that  in 
such  event  the  duty  of  exercising  ordinary  care  to  maintain  the  cross- 
ing rested  upon  appellee,  etc.  The  paragraph  closed,  however,  with 
the  sentence,  "But  if  you  do  not  so  find  and  believe  from  the  evi- 
dence, your  verdict  should  be  for  the  defendant.^'  The  clause  quoted 
seems  objectionable  in  that  it  excludes  the  issue  of  an  implied  invita- 
tion. 

We  have  found  no  substantial  merit  in  other  criticisms  of  the 
Courtis  charge  nor  any  error  in  refusing  the  special  charges,  but  for 
error  shown  in  excluding  evidence  it  is  ordered  that  the  judgment 
be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Thad.  9.  Harrison  v.  Missouri,  Kansas  &  Texas  Railv^tay  Com- 
pany op  Texas. 

Decided  March  7,  1908. 

Bailroads — Obstmotlon  of  Station  Platforms— Negligence. 

Plaintiff  was  injured  in  an  attempt  to  rescue  a  female  passenger  who,  in 
walking  around  some  trucks  and  a  pool  of  water  standing  on  the  platform  of 
defendant's  passenger  station,  approaclied  too  near  an  incoming  engine  and  was 
struck  and  injured  by  the  same.  Evidence  considered,  and  lield  to  raise  the 
issue  of  negligence  on  the  part  of  the  railroad  company  in  failing  to  provide 
its  passengers  a  reasonably  safe  approach  to  its  trains  at  the  station,  and  hence 
a  peremptory  instruction  for  the  defendant  was  error. 

Appeal  from  the  District   Court  of   Cooke   County.     Tried  below 
before  Hon.  Clem  B.  Potter. 

Stuart  &  Bell,  for  appellant. — The  court  erred  in  peremptorily  in- 
structing the  jury  to  find  for  the  defendant  in  this  cause  because 
there  was  evidence  showing  and  tending  to  show  that  Mrs.  Parker 
was  injured  on  account  of  the  failure  of  defendant  to  provide  for 
passengers  a  reasonably  safe  approach  to  its  passenger  coach  at  Mvra. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Harrison,  99  S.  W.  Rep.,  124; 
Texas  &  P.  Ry.  Co.  v.  Moseley,  68  S.  W.  Rep.>  48;  Texas  &  P.  Ry. 
Co.  V.  Russell,  74  S.  W.  Rep.,  569;  Johnson  v.  Texas  Cent.  Ry. 
Co.,  93  S.  W.  Rep.,  433;  Missouri,  K.  &  T.  Ry.  Co.  v.  Byrd,  89  S. 
W.  Rep.,  991;  Missouri,  K.  &  T.  Ry.  Co.  v.  Mitchell,  87  S.  W. 
Rep.,  841;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Turney,  33  Texas  Civ. 
App.,  626;  Texas  &  Pac.  Ry.  Co.  v.  Mayfield,  23  Texas  Civ.  App., 
415;  Texas  Midland  Ry.  Co.  v.  Brown,  58  S.  W.  Rep.,  44;  Houston 
&  T.  C.  Ry.  Co.  V.  Reason,  61  Texas,  618;  Ft.  Worth  &  D.  C.  Ry. 
Co.  V.  Davis,  4  Texas  Civ.  App.,  351;  Railway  Co.  v.  Williams 
51  S.  W.  Rep.,  653;  St.  Louis  S.  W.  Ry.  Co.  v.  Byers,  70  S.  W 
Rep.,  558;  St.  Louis  S.  W.  Ry.  Co.  v.  Parks,  90  S.  W.  Rep.,  345 
Redner  v.  I^high  &  Hudson  R.  Ry.  Co.,  148  N".  Y.,  733;  Whitman 
McNaraara  Tobacco  Co.  v.  Warren  (Ky.),  66  S.  W.  Rep.,  609 
Parker  v.  Transit  Company,  83  S.  W.  Rep.,  1017  (Mo.  App.) 
Chicago  City  Ry.  Co.  v.  O'Donnell,  "207  111.,  478,  69  N".  E.  Rep.,  882 
Ray  V.  Pecos  &  North  Texas  Ry.  Co.,  88  S.  W.  Rep.,  469;  Ware- 
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house  Co.  V.  Davidson,  80  S.  W.  Rep.,  1035;  Mexican  Natl.  Ry.  Co. 
V.  Mussett,  86  Jexas,  719;  Gonzales  v.  City  of  Galveston,  84  Texas, 
3;  Jones  v.  George,  61  Texas,  353;  Eames  v.  Texas  &  N.  0.  Ry. 
Co.,  63  Texas,  660;  Texas  &  Pac.  Ry.  Co.  v.  Woods,  28  S.  W.  Rep.,  418. 

Gamett  &  Eldridge,  for  appellee. — It  is  not  every  negligent  act, 
from  which  an  injury  results,  that  will  support  a  recovery  in  behjilf 
of  an  injured  person,  but  to  support  a  recovery  in  law  the  negligent 
act  done  or  suffered  must  have  been  such  that  the  person  or  corpora- 
tion suffering  or  permitting  it  must  in  the  exercise  of  care  and  pru- 
dence have  been  able  to  foresee  or  anticipate  that  as  a  consequence 
thereof  injury  might  occur.  Texas  &  Pac.  Ry.  v.  Bigham,  90  Texas, 
223;  Chicago,  R.  I.  &  T.  Ry.  Co.  v.  Jackson,  89  S.  W.  Rep.,  1117; 
Cole  V.  German  Sav.  &  Loan  Soc,  63  L.  R.  A.,  419;  Texas  &  Pac. 
Ry.  Co.  V.  Kelly,  78  S.  W.,  Rep.,  372;  Ft.  Worth  &  D.  C.  Ry.  Co. 
V.  Shetter,  94  Texas,  196. 

SPEER,  Associate  Justice. — Appellant  sought  to  recover  damages 
from  appellee  for  injuries  received  by  him  in  an  effort  to  rescue  Mrs. 
John  Parker  from  the  threatened  danger  of  being  run  over  by  one 
of  its  passenger  trains.  After  the  evidence  was  heard  the  trial  court 
gave  a  peremptory  instruction  to  find  for  the  defendant  and  the  sole 
question  presented  for  our  consideration,  therefore,  is  whether  or 
not  the  evidence  raised  the  issue  of  negligence  upon  the  part  of 
appellee  proximately  causing  appellant's  injuries.  Tlie  assignment 
of  error  is  supported  by  the  following  condensed  statement,  which  is 
in  no  way  controverted  by  appellee : 

"John  Parker  testified  that  on  January  11,  1905,  at  Myra,  he 
bought  two  tickets  from  appellee's  agent  at  Myra  and  paid  for 
the  same,  said  tickets  being  for  himself  and  wife  and  entitling 
them  to  transportation  from  Myra  to  Gainesville  and  return;  that 
he  and  his  wife  first  went  into  the  waiting-room  when  they  went 
down  to  the  depot,  and  when  they  knew  the  train  was  coming  they 
got  up  and  went  out  on  the  platform,  going  west  toward  the  west 
end  of  the  platform,  going  in  the  usual  and  customary  way  to  the 
coach;  that  there  were  some  trucks  on  the  platform  sitting  north- 
west and  southeast,  backed  up,  he  thought,  against  the  window 
of  the  depot  extending  out  on  the  platform;  that  the  trucks  were 
about  two  feet  and  may  be  wider;  that  there  was  a  hole  of  water 
on  the  platform  between  the  trucks  and  the  railroad  rail,  which  hole 
of  water  was  situated  at  west  end  of  trucks,  or  rather  northwest  end 
of  trucks,  was  round,  or  something  like  round,  and  extended  past 
the  trucks  up  to  two  or  three  feet  of  the  rail,  and  was  two  or  three 
steps  across;  that  he  passed  through  the  edge  of  the  hole  of  water 
on  the  north  side,  doing  so  because  it  was  the  only  way  he  could 
go  without  moving  the  trucks  or  climbing  over  them,  he  thought; 
that  his  wife  was  following  him  and  he  had  just  passed  the  hole 
of  water  when  she  was  struck;  that  when  he  passed  the  water  he 
looked  back  for  her  and  she  was  lying  in  the  hole  of  water  and 
appellant  was  lying  there  by  her;  that  the  platform  was  built  of 
cinders  and  the  trucks  were  standing  about  three  or  four  feet  from 
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the  south  rail;  that  if  the  bell  of  the  engine  was  ringing  he  did 
not  know  it;  that  said  trucks  were  used  to  take  baggage  to  and 
from  the  depot  when  the  train  comes  in;  that  he  did  not  know 
why  the  trucks  were  down  where  passengers,  boarded  the  train;  that 
the  baggage  car  when  coming  east  stopped  at  east  end  of  platform, 
he  thought,  and  east  of  where  the  trucks  were  sitting,  and  the 
trucks  were  right  in  the  passageway. 

^^ Appellant  testified  that  the  whole  length  of  platform  in  front 
of  appellee's  depot  at  Myra  is  184  feet  7^^  inches,  the  platform 
extending  east  and  west  of  depot;  that  bay  window  on  north  side 
of  depot  extends  three  feet  and  six  inches  north  out  on  platform 
from  depot  and  is  nine  feet  four  inches  long;  that  on  southeast 
side  of  depot  the  platform  is  four  feet  seven  and  one-half  inches 
from  ground  and  at  southwest  side  of  depot  it  is  about  six  feet 
from  the  ground;  that  from  the  bay  window  to  the  track  it  is  eiglit 
feet  five  inches,  and  the  platform  on  the  east  end  was  eleven  feet 
nine  and  one-half  inches  wide;  that  on^west  end  the  platform  was 
twelve  feet  one  and  one-half  inches  wide,  and  that  width  of  plat- 
form at  about  bay  window  from  depot  itself  up  to  the  rail  of  the 
track  is  about  twelve  feet;  that  the  trucks  measured  three  and  one- 
half  feet  in  width  and  twelve  feet  eleven  inches  in  length;  that  the 
platform  between  depot  building  proper  and  appellee's  track  was 
made  out  of  a  wooden  frame  filled  in  with  dirt  and  cinders  and 
extended  up  to  the  track;  that  at  the  time  he  was  injured  tlie 
trucks  were  standing  west  of  the  bay  window,  something  like  four 
feet,  perhaps  a  little  bit  further;  that  there  was  a  pool  of  water 
near  west  end  of  trucks,  the  west  end  of  trucks  sitting  in  pool  of 
water  in  the  edge,  as  well  as  he  remembered;  that  it  was  about  a 
couple  of  steps  across  the  pool  of  water,  and  as  well  as  he  remem- 
bered the  water  came  up  something  near  end  of  the  cross-ties;  that 
he  knew  Mr.  and  Mrs.  Parker,  saw  them  there  on  that  occasion 
and  saw  them  just  as  they  started  out  of  the  depot  toward  the 
coach;  that  he  did  not  remember  whether  he  stepped  out  in  front 
of  them  or  just  behind  them;  that  they  turned  west,  going  in  the 
usual  course  for  passengers  going  to  the  coach  and  in  the  only 
way  there  was  to  go;  that  he  went  in  the  same  direction,  Mr. 
Parker  being  ahead,  Mrs.  Parker  being  next  and  appellant  being 
next;  that  while  they  were  going  out  to  the  coach  Mr.  Parker 
came  to  the  hole  of  water  and  went  directly  through  it  and  did 
not  check,  and  Mrs.  Parker,  when  she  got  to  the  hole  of  water,  at- 
tempted to  get  around  it,  when  appellant  spoke  to  her,  told  her 
she  was  in  danger  and  undertook  to  catch  her  by  the  arm,  getting 
hold  of  her,  he  thought;  that  about  the  time  he  thought  he  had 
her  by  the  arm  the  train  struck  them  both,  and  that  this  was  the 
last  he  remembered  at  that  time,  and  the  next  thing  he  knew  was 
when  he  was  at  his  house  and  the  doctor  was  fixing  up  his  wounds; 
that  the  depression  or  hole  where  the  water  was  on  the  platform 
had  been  there  some  little  time,  he  did  not  know  exactly  how  long; 
that  he  expected  it  had  been  there  a  month,  or  maybe  two  months, 
and  that  he  had  seen  a  little  water  collect  there  before;  that  the 
hole  came  to  be  there  by  a  couple  of  barrels  of  oil  being  thrown 
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off  on  their  ends,  which  barrels,  after  they  had  sat  there  some  time, 
were  rolled  up  to  the  south  side  of  platform  Hear  west  end  of 
depot  and  west  of  bay  window,  near  comer  of  main  depot  building; 
that  Jim  Andress  was  appellee's  agent  at  Myra  at  that  time;  that 
appellant  suffered  from  his  injuries  in  his  shoulder,  arms  and 
side,  he  spit  up  some  blood,  and  was  in  bed  five  or  six  weeks;  that 
he  thought  it  was  the  pilot  beam  of  engine  that  struck  him,  and 
he  heard  no  bell  rung  or  whistle  blown  about  the  time  of  accident; 
that  every  time  there  came  a  shower  of  rain  water  would  accumu- 
late in  the  depression  made  by  said  two  barrels  of  oil;  that  east 
end  of  trucks  on  occasion  of  his  injury  was  located  about  four  feet 
west  of  bay  window  and  were  sitting  something  near  center  of 
platform;  that  when  Mrs.  Parker  turned  and  stepped  toward  the 
track  he  would  not  say  whether  she  stepped  directly  north  or  on 
an  angle,  and  at  the  instant  she  stepped  he  saw  she  was  in  danger, 
told  her  she  was  in  danger  and  jumped  toward  her  immediately 
to  reach  her;  that  he  fell  against  something,  but  he  could  not  tell 
whether  it  was  against  end  of  trucks  or  not. 

"James  Harrison  testified  that  in  afternoon  of  day  on  which 
appellant  was  injured,  some  time  about  12  o'clock  or  afterwards, 
he  made  an  examination  of  place  where  accident  occurred  and  went 
to  where  the  trucks  were  standing;  that  there  was  some  water  there 
about  west  end  of  trucks,  and  there  was  signs  of  the  trucks  having 
been  moved  between  twelve  and  eighteen  inches  from  north  of 
where  they  were  standing;  that  he  had  noticed  this  hole  on  the 
platform  several  times  before  and  had  noticed  that  when  it  was 
raining  water  was  standing  there,  having  noticed  water  in  said 
hole  several  times;  that  having  to  wade  through  this  water  called 
his  attention  to  it;  the  hole  was  about  eight  feet  wide  when  it  was 
full  while  it  was  raining. 

"Mrs.  "Parker  testified  that  she  was  the  wife  of  John  Parker; 
that  she  was  in  Myra  on  January  11,  1905,  the  time  and  occasion 
appellant  was  injured;  that  she  went  to  Myra  for  the  purpose  of 
taking  the  train  to  come  to  Gainesville;  that  she  and  her  husband 
had  tickets  for  Gainesville  and  were  in  waiting-room  when  they 
heard  train  whistle  for  the  station,  or  first  knew  the  train  was 
coming;  that  when  the  train  coming  towards  Gainesville  came  in 
from  the  w^est  the  passenger  coaeli  usually  stopped  west  of  the  door 
of  the  depot;  that  when  she  went  out  of  the  door  of  the  depot  where 
she  had  been  sitting  she  went  west;  that  the  baggage  trucks  sitting  at 
the  side  of  the  room  obstructed  the  way ;  that  when  she  started  to  go  to 
the  coach  she  passed  on  the  north  side  of  the  trucks,  one  end  of  the 
truck  being  against  the  bay  window  so  that  they  could  not  pass  along 
by  the  bay  window;  that  when  they  were  passing  between  the  trucks 
and  the  railroad  track  a  hole  of  water  was  between  the  trucks  and  the 
track,  the  hole  of  water  being  north  of  the  trucks  and  going  close 
to  the  track,  running  nearly  to  the  rail,  the  hole  of  water  being 
three  or  four  stops  wide;  when  she  got  to  the  hole  of  water  she 
started  to  step  around  it  and  was  struck  by  the  train;  that  she 
was  knocked  down  in  the  hole  of  water  and  that  she  never  heard 
any  bell  rung  at  that  time;  that  if  she  had  heard  the  bell  rung  or 
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whistle  sounded  she  would  have  gotten  further  away;  that  when 
she  went  from  the  depot  where  she  was  waiting  toward  the  coach 
she  went  in  the  route  that  was  customary  for  passengers  to  go  in; 
that  she  did  not  think  there  was  any  other  hole  of  water  from  the 
door  of  the  depot  to  where  she  was  injured  except  the  hole  she  fell 
in,  and  if  the  hole  of  water  had  not  been  there  she  would  not  have 
stepped  toward  the  track  and  been  struck. 

^'J.  H.  Bobinson  testified  that  he  was  at  depot  at  Myra  when 
appellant  was  injured  and  saw  appellant  after  he  was  injured 
making  an  effort  to  get  up,  and  that  the  witness  stepped  back  to 
the  end  of  the  trucks,  which  he  got  hold  of  and  pulled  back;  that 
he  thought  it  was  twelve  feet  from  the  depot  there  to  the  rail;  that 
it  was  somewhere  between  three  and  four  feet  from  the  north  edge 
of  the  trucks  to  the  rail,  and  that  there  was  a  puddle  of  water  at 
the  west  end  of  the  trucks  and  that  this  puddle  of  water  extended 
until  he  supposed  it  was  not  more  than  two  feet  from  the  south  rail, 
and  that  the  puddle  of  water  looked  like  it  was  three  or  four  inches 
deep;  that  he  thought  appellant  and  Mrs.  Parker  were  in  the  usual 
Und  customary  passageway  for  passengers  leaving  the  waiting-room 
and  going  out  to  the  coach;  that  the  trucks  were  not  located  at 
place  where  baggage  car  stopped  on  this  occasion,  and  that  Jim 
Andress,  the  agent,  was  out  on  the'  platform  that  morning,  going 
out  of  the  depot  ahead  of  witness  with  the  express  and  mail  in 
his  hand,  and  if  he  had  had  the  trucks  up  where  he  attended  to 
the  baggage  they  would  not  have  been  in   Mrs.   Parker's   way. 

"Alfred  Harrison  testified  that  he  was  at  east  end  of  depot  at 
Myra  at  the  time  of  accident,  and  he  went,  on  hearing  of  accidjent, 
and  found  appellant  lying  sorter  at  tlie  end  of  the  trucks  or  about 
on  the  end  of  the  trucks;  that  appellant's  body  when  he  reached 
him  was  somewhere  past  the  middle  ot  the  trucks  toward  the  west 
and  appellant  was  doubled  up  with  his  head  sorter  toward  the  truck. 

"Fred  Blum  testified  that  the  east  end  of  the  trucks  was  right 
at  the  N.  W.  corner  of  the  bay  window  on  the  north  side  of  the 
depot,  and  there  was  just  hardly  room  for  a  man  to  go  sideways 
and  get  through  there;  that  wlien  he  saw  appellant  lying  in  the 
water  and  Mrs.  Parker  falling  on  top  of  him,  they  were  in  the 
hole  of  water,  and  the  trucks  must  have  extended  to  the  pond  of 
water;  that  it  was  about  one  and  one-half  or  two  feet  from  the 
rail  to  the  hole  of  water;  that  the  railroad  ties  were  about  eight  feet 
in  length;  that  he  did  not  remember  hearing  the  engine  bell  rung 
on  this  occasion. 

"J.  F.  Mortimer  testified  that  he  was  engineer  on  appellee's  train 
that  struck  Mrs.  Parker  on  January  11,  1905;  that  when  he  was 
going  into  a  station  like  Myra  it  was  his  duty  to  keep  a  sharp 
lookout  at  all  times  on  right  of  way,  which  was  100  feet  wide,  being 
50  feet  each  way  from  center  of  track,  to  observe  the  platform  and 
passengers  as  he  was  coming  in;  that  the  station  agent  has  care 
and  charge  of  the  platform  of  the  depot;  that  he  saw  trucks  standing 
on  the  platform  on  said  morning;  that  the  trucks  were  near  the 
middle  of  the  platform;  that  appellee's  track  was  four  feet  eight 
and  one-half  inches  in  width,  and  the  coaches  were  in  the  neighbor- 
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hood  of  eight  feet  wide;  that  the  coach  extended  about  flush  with 
and  as  far  as  the  ends  of  the  ties,  which,  were  eight  feet  long,  thus 
leaving  from  eighteen  to  twenty  inches  that  the  ties  extended  on 
each  side  of  the  rails;  that  when  he  saw  Mrs.  Parker  she  was  going 
in  the  usual  and  customary  route  and  she  was  going  the  only  way 
she  could  to  get  on  the  train;  that  if  there  had  been  just  two  and 
one-half  feet  between  the  trucks  and  the  coach  it  was  his  duty  to 
stop;  that  he  did  not  remember  where  there  had  ever  been  a  case 
before  this  one  where  a  hole  of  water  extended  from  the  trucks  to 
the  track  and  passengers  there  going  in  where  the  hole  of  water 
was  and  the  trucks  were  in  three  or  four  feet  of  the  track;  that 
it  looked  as  if  the  hole  of  water  caused  Mrs.  Parker  to  step  the 
way  she  did;  that  he  saw  Mrs.  Parker  coming  along  with  her  head 
down  and  if  he  saw  that  a  mere  side  step  would  cause  her  to  come 
too  close  to  the  engine,  it  was  his  duty  under  these  circumstances 
to  either  sound  the  whistle  or  to  call  to  her  if  he  had  time,  and 
that  it  did  not  take  but  a  second  for  him  to  sound  the  whistle,  and 
that  he  knew  before  she  w^as  struck  tliat  a  mere  side  step  would  put 
her  against  the  engine. 

"J.  P.  Mortimer  testified:  It  had  been  raining  and  the  platform 
was  all  wet,  which  he  ascertained  when  he  went  back;  that  the  plat- 
form was  wet  between  the  trucks  and  the  track;  that  he  saw  Mrs. 
Parker  from  the  time  she  left  the  waiting-room  until  she  was  struck; 
that  she  was  holding  her  head  down  and  it  looked,  as  he  was  coming 
along  on  his  engine,  that  Mrs.  Parker  was  going  between  the  trucks 
and  the  rail. 

"Barney  Lutmer  testified  that  he  remembered  when  appellee  and 
Mrs.  Parker  were  hurt  at  the  depot  at  Myra,  at  which  time  he  was 
standing  at  the  corner  of  the  bay  window;  that  just  before  appellant 
got  hurt,  he  said,  *Mrs.  Parker,  you  are  going  to  get  struck  from 
the  train,'  and  ran  up  there  and  wanted  to  save  her;  that  appellant 
grabbed  her  and  Mrs.  Parker  was  struck  down  and  Mrs.  Parker 
and  appellant  both  fell  under  the  trucks,  which  were  standing  about 
three  feet  from  the  railroad  track,  slantways  toward  the  rail,  one 
end  of  the  trucks  pointing  southeast  and  one  northwest;  that  there 
was  a  round  pool  of  water  about  three  feet  ^square'  towards  the  rail 
of  the  track  and  extending  in  about  one  and  one-half  feet  of  the 
rail;  that  the  pool  of  water  extended  under  the  trucks;  that  he 
did  not  notice  any  bell  ringing  or  any  whistle  blown;  that  on  the 
former  trial  of  this  case  he  testified  that  there  was  no  space  between 
the  depot  and  the  south  side  of  the  trucks,  the  trucks  taking  in  the 
whole  platform.  Said  Lutmer  also  testified  that  appellant  and  Mrs. 
Parker  were  struck  when  appellant  got  his  hands  on  Mrs.  Parker's 
shoulder.'' 

The  case  has  been  once  before  appealed  to  this  court  (99  S. 
W.  Bep.,  124),  and  was  reversed  because  the  court  submitted  as 
a  ground  of  recovery  the  negligence  of  the  train  operatives  in  failing 
to  discover  Mrs.  Parker's .  peril,  but  we  took  occasion  then  to  say 
that  there  was  no  merit  in  the  assignments  raising  other  questions, 
one  of  which  was  that  there  was  no  evidence  tending  to  show  neg- 
ligence upon  the  part  of  the  railway  company  proximately  causing 
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the  injury  complained  of.  But,  independently  of  our  holding  upon 
the  former  appeal,  we  think  the  testimony  above  detailed  raised 
the  issue  of  negligence  upon  the  part  of  appellee  in  failing  to  pro- 
vide its  passengers  a  reasonably  safe  approach  to  the  trains  at  Myra. 
Appellee's  platform,  which  constituted  its  usual  and  intended  ap- 
proach from  its  station  to  its  passenger  trains,  was  blockaded  by 
the  large  trucks  described  in  the  evidence,  leaving  only  a  narrow 
way  between  the  trucks  and  the  rails,  through  which  intending  pas- 
sengers might  be  expected  to  pass,  and  even  this  narrow  way  was 
further  allowed  to  become  obstructed  by  the  pool  of  water  which 
Mrs.  Parker  was  trying  to  pass  around  when  she  came  in  contact 
with  the  engine  of  appellee's  train. 

We  think  the  court  erred  in  giving  a  peremptory  instruction  to 
find  for  the  defendant,  and  in  failing  to  submit  the  case  upon  the 
issue  above  indicated.  The  judgment  is  therefore  reversed  and 
the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


G.  W.  Benjaiv^in  v.  Gulf,  Colorado  &  Santa  Fe  Railway  Company. 

Decided  March  7,  1908. 

1. — ^Elparian  Owner — ^Bights — ^PoUation  of  Stream. 

Riparian  owners  have  a  natural  right  to  have  streams  flow  unimpaired 
in  quality  as  well  as  quantity,  and  any  use  of  the  stream  by  one  proprietor 
which  deflles  or  corrupts  it  to  such  a  degree  as  to  essentially  impair  its  purity 
and  usefulness  for  any  purpose  to  which  running  water  is  usually  applied  is  an 
invasion  of  private  right,  for  which  those  injured  thereby  are  entitled  to  a 
remedy.  This  rule  applied  to  a  case  where  the  waters  of  a  stream  were  pol- 
luted by  the  waste  oil  from  the  shops  and  yard  of  a  railroad  company.  It  was 
no  defense  that  defendant  owned  the  land  on  which  its  shops  were  situated, 
and  used  care  to  prevent  the  escape  of  the  oil. 


8. — Same— Injury  to  Cattle— Right  of  Becovery. 

In  a  suit  for  damages  for  injury  to  cattle  by  polluting  the  waters  of  a 
stream  it  was  not  incumbent  on  plaintiff  to  show  that  his  cattle  were  healthy 
and  thriving  before  they  tvere  poisoned,  or  that  he  used  ordinary  care  and 
diligence  in  handling  his  cattle  and  in  removing  them  from  the  polluted  stream. 
Tlie  plaintiff,  as  riparian  owner,  was  entitled  to  the  use  of  the  water  free  from 
material  pollution,  and  it  did  not  devolve  on  him  to  remove  his  cattle  from  his 
own  premises  to  prevent  a  tort  and  its  consequences,  unless  he  could  do  so  at 
moderate  expense. 

8. — Meainre  of  Damage — Date  of  Injury — Pleading. 

Where,  in  a  suit  for  damages  for  injury  to  cattle  caused  by  drinking  the 
water  of  a  polluted  stream,  plaintiff  alleged  that  his  damages  accrued  on  a 
certain  date,  the  measure  of  damage  was  the  depreciation  in  the  market  value 
of  said  cattle  on  the  date  named,  caused  by  the  pollution  of  the  stream. 

4. — Tort — ^Ezpense  to  Avoid  Injury — Charge. 

Whera  a  plaintiff  incurs  expense  to  avoid  or  lessen  the  injurious  conse- 
quences of  the  tortious  act  of  the  defendant,  the  plaintiff  is  entitled  to  recover 
the  expense  necessarily  incurred,  and  a  charge  which  denies  him  the  right  to 
recover  anything,  if  he  incurred  more  expense  than  was  necessary,  is  erroneous. 

6. — ^Tort — ^Pollution  of  Stream — ^Loss  of  Use  of  Land — Damage. 

Where,  by  reason  of  the  pollution  of  a  stream,  a  riparian  owner  is  de- 
prived of  the  use  of  his  land  for  pasturing  cattle,  the  value  of  the  use  is  an 
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element  of  damage  which  a  jury  might  consider  in  estimating  the  total  dam- 
age. 

6. — ^Praotice— Erroneons  Charge— New  Trial. 

Where  it  cannot  be  ascertained  with  certainty  what  influence,  if  any,  an 
erroneous  charge  had  upon  a  verdict  rendered,  a  cause  should  be  remanded  for 
a  new  trial. 

ON  BEHEABING. 

7. — ^Appeal — ^Af&rmance  in  Fart — ^Practice. 

Where,  in  a  suit  for  damages,  there  are  several  separate  and  distinct  items 
of  damage  claimed,  and  the  errors  in  the  charge  of  the  court  requiring  a  re- 
versal of  the  case  on  appeal  relate  to  only  one  of  said  items,  the  case  should  be 
remanded  for  a  new  trial  only  as  to  guch  it^m,  and  the  judgment  should  be 
affirmed  as  to  the  other  items. 

Appeal  from  the  District  Court  of  Johnson  County.  Tried  below 
before  Hon.  0.  L.  Lockett. 

Poindexier  &  Padelford,  for  appellant. 

Terry,  Cavin  &  Mills,  Brown  &  Lomax  and  Chas.  K,  Lee,  for  ap- 
pellee. 

RAINEY,  Chief  Justice. — This  is  an  appeal  from  a  judgment 
rendered  by  the  District  Court  against  G.  W.  Benjamin^  appellant, 
in  an  action  brought  by  him  against  the  Gulf,  Colorado  &  Santa 
Fe  Railway  Company  for  damages  accrued  to  him  by  reason  of  the 
misconduct  of  said  railway  company.  He  alleged,  in  substance,  that 
said  railway  company  had  erected  in  the  city  of  Cleburne  extensive 
machine  and  other  shops,  switch  yards,  large  tanks  for  the  storage 
of  oil,  roundhouses,  etc.,  which  were  used  in  the  manufacture  and 
repair  of  engines,  cars,  etc.;  that  oil  stored  in  said  tanks  was  used 
for  fuel  and  lubricating  and  other  purposes,  to  carry  on  its  railway 
operations,  that  a  large  amount  of  water  was  used  in  cleansing 
engines,  machinery,  etc.;  and  that  a  large  amount  of  said  water  and 
oil  was  allowed  to  escape  from  said  shops,  which  was  conveyed  through 
a  system  of  drainage  and  sewerage  constructed  by  defendant  to  East 
Buffalo  Creek,  and  thereby  polluting  the  waters  of  said  creek.  That 
said  Buffalo  Creek  runs  south  to  Nolan  Eiver  about  five  miles,  passing 
through  appellant's  lands,  said  lands  being  located  on  both  sides  of 
said  river  for  a  distance  of  one  mile.  That  in  1904,  1905  and  1906 
large  quantities  of  said  oil  was  permitted  to  escape  and  flow  into 
said  creek  and  to  mix  and  commingle  with  the  waters  of  said  creek 
and  flow  down  upon  plaintiff's  land  and  thereby  contaminated  and 
polluted  said  stream,  which  pollution  and  contamination  caused  de- 
struction to  all  vegetation,  grasses  and  crops  with  which  it  came  in 
contact,  and  was  injurious  and  hurtful  to  all  stock  that  drank  it. 
That  plaintiff  owned  a  large  herd  of  fine  cattle  and  no  other  water 
for  them  to  drink,  and  the  drinking  of  said  water  and  oil  caused  his 
cattle  to  become  sick  and  diseased  and  rendered  them  unmarketable 
and  caused  the  death  of  some  of  them,  as  the  result  of  which  he  was 
forced  to  abandon  stock  raising.     That  when  said  creek  overflowed 
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it  washed  said  oil  over  his  land  and  said  oil  killed  his  oat  crop  and 
killed  the  grasses  growing  thereon,  rendering  the  land  worthless 
for  pasturage  purposes;  that  said  pollution  destroyed  the  fish  in  the 
stream  and  thereby  his  fishing  privileges  were  destroyed,  and  prayed 
for  $4500  damages. 

Defendant  answered,  by  general  denial,  two  years  limitation,  negli- 
gently failing  to  properly  care  for  and  protect  his  stock  by  providing 
them  with  pure  water,  and  to  protect  his  crops.  That  damages,  if 
any,  to  crop  and  grasses  was  caused  by  extraordinary  overflow  and 
that  defendant  owned  the  land  on  which  its  plant  was  situated;  that 
the  use  of  the  oil  was  necessary  in  the  operation  of  its  business;  that 
of  necessity  some  oil  was  bound  to  escape,  but  defendant  used  all  care 
to  prevent  any  more  than  possible  from  escaping;  that  it  was  entitled 
to  allow  said  oil  to  be  carried  off  according  to  the  natural  lay  and 
drain  of  the  land,  which  is  towards  Buffalo  Creek,  and  that  the 
escaping  of  said  oil  is  a  matter  beyond  its  control  and  not  the  result 
of  any  violation  of  plaintiff's  rights,  etc. 

A  trial  resulted  in  a  verdict  and  judgment  for  the  railway  com- 
pany and  Benjamin  appeals. 

The  court  overruled  plaintiff's  fourth  and  fifth  exceptions  to  certain 
parts  of  defendant's  answer,  which  ruling  is  here  assigned  as  error. 
Said  exceptions  read  as  follows: 

4th.  "Plaintiff  specially  excepted  to  that  part  of  the  defendant's 
answer  contained  on  page  eight  thereof  wherein  defendant  alleges 
that  it  has  the  right  to  use  the  natural  waterways  and  drains  in  the 
conduct  of  its  business  and  wherein  it  inferentially  alleges  that  it 
has  a  legal  right  to  turn  said  oil  into  East  Buffalo  Creek,  because 
same  is  wholly  immaterial  and  irrelevant  and  affords  no  ground  of 
defense  to  plaintiff's  cause  of  action.  Defendant  does  not  allege  that 
it  has  constructed  a  reservoir  of  its  own  in  which  to  catch  waste  oils 
from  its  said  shops  or  that  it  used  any  effort  to  prevent  same  from 
running  into  said  creek  nor  does  it  allege  that  it  has  condemned  said 
creek  or  any  part  of  plaintiff's  land  for  its  own  use  as  a  place  for 
the  storage  or  deposit  of  said  waste  oils.  Wherefore  the  plaintiff 
prays  the  judgment  of  the  court." 

5th.  "Plaintiff  specially  excepts  to  that  part  of  defendant's  answer 
found  on  pages  eight  and  nine  thereof  wherein  it  alleges  in  substance 
that  it  uses  all  possible  diligence  to  reduce  the  amount  of  waste 
oil  that  runs  from  its  premises  into  said  creek  and  that  the  waste 
oil  and  water  must  go  somewhere  and  that  defendant  has  the  right 
under  the  law  to  allow  said  oil  to  go  in  its  natural  channels  and  to 
be  carried  off  into  said  creek  and  that  to  deprive  the  defendant  of 
this  right  would  be  to  deprive  it  of  the  right  to  use  said  oil.  Because 
said  facts  afford  no  defense  whatever  to  plaintiff's  cause  of  action, 
and  same  is  wholly  irrelevant  and  immaterial  and  as  such  should 
be  stricken  out  by  the  court.  Because  the  defendant  does  not  pretend 
that  it  has  condemned  plaintiff's  property  or  any  part  thereof  for 
the  deposit  and  storage  of  said  waste  oil.  Because  defendant  by 
said  facts  alleges  no  legal  excuse  or  justification  for  polluting  the 
waters  of  said  creek  and  injuring  and  damaging  the  plaintiff  and 
his  property.     Wherefore   plaintiff   prays  judgment   of  the   court." 
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That  part  of  the  answer  to  which  said  exceptions  relate  reads  as 
follows:  '^That  in  the  handling  of  oil  in  oil  tanks  as  a  common 
carrier  it  is  necessary  from  time  to  time  to  clean  out  said  oil  tanks 
and  in  the  handling  and  using  of  oil  in  its  engines  it  is  necessary 
from  time  to  time  to  clean  out  said  engines  and  it  is  necessary 
to  have  a  place  where  said  tanks  and  engines  may  be  cleaned  out 
and  it  is  necessary  to  use  water  heated  to  a  high  temperature  and 
steam  to  clean  same  and  for  that  purpose  it  is  necessary  in  the 
operation  of  the  railroad  to  have  a  place  where  said  water  may  drain 
and  be  carried  off;  that  the  natural,  proper  and  only  place  where 
such  work  can  reasonably  be  done  is  at  the  shops  and  roundhouses 
of  the  defendant,  wliich,  as  aforesaid,  are  in  the  town  of  Cleburne 
on  property  of  this  defendant.  Defendant  shows  that  as  an  owner 
of  the  land  its  shops  are  located  on,  it  is  entitled  to  use  the  said 
land  and  the  natural  waterways  and  drains  thereof  in  the  conduct 
of  its  business  which  is  of  a  public  character,  and  under  its  charter 
and  as  a  railroad  corporation  in  the  discharge  of  its  duty  to  the 
public  as  such  it  is  entitled  to  have  and  maintain  at  said  machine 
shops  and  in  the  discharge  of  its  duties  to  the  public  in  handling 
the  oil  tendered  to  it  as  a  carrier  it  must  have  a  place  where  it 
can  clean  out  oil  tanks  as  aforesaid,  and  that  as  aforesaid  the  rea- 
sonable and  proper  place  where  such  work  should  be  done  is  at  its 
machine  shops  and  roundhouses  as  aforesaid  in  Cleburne,  Texas. 
Defendant  shows  that  in  the  using  of  said  oil  and  in  the  cleaning 
out  of  its  engines  and  in  the  cleaning  out  of  its  said  tank  cars  that 
it  has  and  does  use  all  possible  diligence  and  care  to  reduce  the 
amount  of  waste  oil  that  may  nm  from  its  premises  and  the  water 
necessarily  used  in  the  cleaning  of  said  equipment,  to  the  lowest 
possible  minimum,  and  that  it  allows  no  more  oil  to  escape  than  it 
can  reasonably  avoid;  that  the  waste  oil  and  water  must  go  some- 
where, and  that  as  an  owner  of  property  and  land  the  defendant  has 
the  right  under  the  law  to  allow  the  said  waste  oil  to  go  in  its  nat- 
ural channel  and  be  carried  off  in  the  natural  way  as  has  any  other 
property  owner  of  land,  and  that  such  oil,  if  any  escapes  from 
defendants  premises,  goes  and  empties  into  the  natural  channels 
and  streams  according  to  the  lay  of  the  land  for  the  necessary  drain- 
age of  defendant's  property;  that  to  deprive  the  defendant  of  the  right 
to  so  dispose  of  its  oil  would  be  in  effect  to  deprive  it  from  using 
oil  in  its  engines  or  from  handling  oil  for  the  public  and  from 
utilizing  the  mineral  resources  of  the  State  for  the  operation  of  its 
engines,  and  would  in  effect  deprive  it  from  serving  the  public  as 
a  common  carrier  and  prevent  it  from  discharging  its  duties  as  a 
railway  company  and  the  purposes  of  its  charter,  and  deprive  it  of 
its  right  to  use  its  land  and  to  get  the  benefits  out  of  the  same 
such  as  could  be  available  to  any  individual  landowner.  Where- 
fore defendant  says  that  if  any  damage  has  resulted  to  plaintiff  by 
reason  of  such  oil  as  does  escape  from  defendant's  shops  and  round- 
houses (and  the  defendant  denies  that  any  damage  has  resulted  to 
plaintiff  whatever)  the  defendant  says  that  the  same  is  the  result 
of  matters  beyond  the  control  of  this  defendant  and  is  not  the  result 
of  any  violation  of  plaintiff's   rights   by   this   defendant,   but   same 
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results  solely  and  alone  from  the  proper  use  by  defendant  of  its 
own  property  and  the  proper  discharge  by  the  defendant  of  its 
obligations  under  the  law/* 

The  rule  is  that  "riparian  owners  have,  also,  a  natural  right  to 
have  streams  flow  unimpaired  in  quality  as  well  as  quantity;  and 
any  use  of  the  stream  by  one  proprietor  which  defiles  or  corrupts 
it  to  such  a  degree  as  essentially  to  impair  its  purity  and  usefulness 
for  any  purposes  to  which  running  water  is  usually  applied,  is  an 
invasion  of  private  right,  for  which  those  injured  thereby  are  entitled 
to  a  remedy/*  Gould  on  Waters,  sec.  219.  The  foregoing  is  modified 
to  the  extent  that  "proprietors  of  useful  manufactories  should  be 
held  responsible  only  for  appreciable  injury  caused  by  their  works, 
and  not  for  slight  inconveniences  or  occasional  annoyances/*  Id.,  sec. 
220*  So  the  defendant,  if  a  riparian  owner,  would  not  be  authorized 
to  allow  deleterious  matter  to  flow  into  Buffalo  Creek  that  would 
pollute  the  water  to  the  extent  that  it  would  materially  affect  the 
water  to  plaintiff's  injury.  Plaintiff's  case  is  predicated  upon  the 
theory  that  the  water  was  so  polluted,  and  it  is  not  a  defense  to 
such  an  action  that  defendant  owned  the  land  on  which  its  plant 
was  situated,  that  it  used  care,  and  no  more  oil  escaped  than  it  could 
avoid.  While  it  had  the  right  to  use  its  property  in  a  lawful  manner, 
plaintiff  also  had  the  right  to  the  use  of  the  running  water  of  Buffalo 
Creek,  and  if  defendant  polluted  the  waters  of  Buffalo  Creek  to 
the  extent  of  materially  injuring  the  riparian  owners,  it  exceeded 
its  legal  rights  and  made  itself  liable  for  any  injury  that  flowed 
from  its  acts. 

The  said  answer  does  not  set  forth  sufficient  grounds  to  exempt 
defendant  from  liability  if  the  waters  in  Buffalo  Creek  were  polluted, 
as  claimed  by  plaintiff,  and  the-  court  erred  in  overruling  plaintiff's 
exceptions.  The  court  ignored  this  plea  and  did  not  submit  it  as  a 
ground  of  defense  to  the  jury,  and  his  overruling  the  exceptions 
would  probably  not  reverse  the  case  had  other  proceedings  in  the 
case  been  errorless,  but  as  the  judgment  will  be  reversed  we  thought 
it  best  to  express  our  views  upon  it. 

The  appellant  complains  of  the  second  paragraph  of  the  court's 
charge,  which  reads  as  follows:  "If  you  believe -from  the  preponder- 
ance of  the  evidence  that  the  defendant  railway  company,  its  agents 
or  servants  in  charge  of  its  machine  shops  and  yards,  permitted  waste 
oil  from  its  said  shops  and  yards  in  Cleburne,  Texas,  to  be  turned  into 
East  Buffalo  Creek  or  permitted  and  allowed  the  same  to  pass  into 
said  creek  after  April  13,  1904,  in  such  quantities  as  to  pollute  and 
render  the  waters  on  plaintiff's  land  situated  on  and  adjoining  Buffalo 
Creek  to  become  unhealthy  and  unwholesome  for  cattle  to  drink,  and 
that  such  oil  was  in  said  water  from  and  after  said  time  and  that 
plaintiff's  cattle  drank  said  unhealthy  and  unwholesome  water,  and 
that  by  reason  thereof  said  cattle  became  unhealthy  or  diseased  and 
thin  in  flesh  and  that  some  of  them  died  from  the  effects  of  the 
said  oil  in  said  water  on  plaintiff's  land,  and  that  said  cattle  by 
reason  of  their  unhealthy  or  diseased  condition  were  rendered  un- 
marketable and  were  damaged  by  the  effect  of  said  oil  upon  them, 
and  you  further  believe  that  prior  to  the  time  said  oil  was  permitted 
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by  the  defendant  to  pollute  Baid  water  in  Buffalo  Creek,  if  you  find 
that  to  be  the  fact,  the  plaintiff's  cattle  were  in  a  healthy  and  thriv- 
ing condition  before  they  partook  of  said  oil  upon  said  water,  and 
you  further  find  that  the  plaintiff  used  and  exercised  ordinary  care 
and  diligence  in  the  handling  of  said  cattle  and  was  unable  to  sell 
the  same  and  had  no  other  pasture  or  place  to  which  he  could  remove 
the  said  cattle,  and  in  securing  other  pastures  or  places  to  remove 
said  cattle  or  in  sellijig  the  same,  the  plaintiff  used  and  exercised 
ordinary  care  and  diligence  and  sold  said  cattle  as  soon  as  he  could 
find  a  market  for  the  same,  then  you  are  instructed  that  plaintiff 
would  be  entitled  to  recover  such  damage  for  same  as  set  out  and 
charged  in  paragraph  No.   19  of  this  charge.'* 

The  objections  to  this  charge  are  that  if  the  cattle  were  damaged 
before  plaintiff  could  recover  he  must  show  aflBrmatively,  first,  that 
said  cattle  were  in  a  healthy  and  thriving  condition  before  they  par- 
took of  said  oil  by  drinking  said  water;  second,  that  he  used  ordinary 
care  and  diligence  in  handling  said* cattle  and  was  unable  to  sell 
them;  third,  that  he  had  no  other  pasture  or  place  to  which  he  could 
remove  same,  and  in  securing  otlier  pastures  or  places  to  remove 
same  to  or  in  selling  same,  he  exercised  ordinary  care  and  diligence; 
and,  fourth,  that  he  used  ordinary  care  and  diligence  and  sold  said 
cattle  as  soon  as  he  could  find  a  market  for  the  same. 

It  was  not  incumbent  upon  plaintiff  to  show  that  his  cattle  were 
healthy  and  in  a  thriving  condition  before  he  was  entitled  to  recover. 
His  cattle  may  not  have  been  in  a  healthy  and  thriving  condition^ 
,yet,  if  the  drinking  of  the  oil  caused  some  of  them  to  die  and  in- 
jured the  others,  he  was  entitled  to  recover  damages  to  the  extent 
of  the  injury  that  he  sustained.  The  charge  conveys  the  idea  that 
if  they  were  not  in  a  healthy  and  thriving  condition  he  could  not 
recover,  although  they  were  damaged  by  the  pollution  of  the  stream. 
Nor  was  it  incumbent  on  him  to  show.tliat  he  used  ordinary  care  in 
handling  his  cattle.  That  is  a  defense  that  rests  with  the  defendant. 
Nor  did  he  have  to  show  diligence  in  placing  them  in  other  places, 
or  securing  other  pastures  in  which  to  place  them,  or  in  selling 
them  as  soon  as  he  could  find  a  market.  The  evidence  shows  that 
plaintiff  owned  a  herd  of  stock  cattle;  that  he  had  some  land  that 
was  used  to  keep  cattle  on;  that  Buffalo  Creek  runs  through  said 
land.  He  was  entitled  to  the  use  of  said  water  free  from  material 
pollution.  He  had  no  other  water  for  his  cattle  to  drink,  and  it  did 
not  devolve  upon  him  to  remove  his  cattle  from  said  premises  to 
prevent  a  tort  and  thereby  secure  himself  from  damage,  unless  he 
could  do  so  at  moderate  expense.  He  was  not  bound  to  sell  his 
cattle  as  soon  as  he  could  find  a  market,  or  at  all  if  he  did  not 
wish  to. 

We  recognize  the  rule  that  where  wrong  is  committed  and  injury 
results  therefrom,  the  injured  party  must  lessen  the  damages  that 
flow  therefrom  "if  he  can  do  so  by  ordinary  effort  and  care  or  at 
a  moderate  expense.**  (Texas  &  St.  Louis  Ey.  Co.  v.  Young,  60 
Texas,  202.)  But  we  do  not  think  this  case  one  that  authorizes 
the  court  to  charge  the  jury  that  the  burfen  was  on  plaintiff  to 
entitle  him  to  recover,  to  show  that  he  had  not  failed  in  using  proper 
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care.  Cooper  v.  City  of  Dallas,  83  Texas,  239;  Waco  Artesian  Water 
Co.  V.  Cauble,  19  Texas  Civ.  App.,  417.  The  reference  in  the  charge 
to  paragraph  No.  19  of  the  charge  did  not  correct  the  errors  here 
complained  of,  as  said  paragraph  No.  19  is  upon  the  measure  of 
damages,  and  does  not  eliminate  the  objectionable  features  in  para- 
graph No.  2  of  the  charge. 

Objection  is  made  to  the  action  of  the  court  in  not  giving  to  the 
jury  special  charge  No.  1,  requested  by  appellant,  which  reads:  "You 
are  instructed,  at  the  instance  of  the  plaintiff,  that  if  you  should 
find  and  believe  from  the  evidence  that  the  plaintiff  did  not  under 
all  the  circumstances  surrounding  him  use  ordinary  care  in  feeding 
the  fifty  head  of  cattle  that  he  is  alleged  -to  have  put  on  feed  on 
the  26th  day  of  November,  1904,  and  which  he  alleged  he  sold  on 
the  26th  day  of  January,  1905,  and  if  you  should  fail  to  find  for 
him  the  difference  between  the  amount  for  which  said  cattle  sold  on 
the  26th  day  of  January,  1905,  and  what  they  would  have  sold  for 
on  said  day  had  they  not  been  injured  and  damaged  by  drinking 
said  oil  and  water,  and  have  found  against  plaintiff  on  this  issue, 
then  and  in  such  case  you  will  next  consider  whether  they  were 
of  less  value  on  said  date  than  they  would  have  been  had  they  not 
been  forced  to  drink  said  oil  and  water  in  said  creek,  then  and  in 
such  case  you  are  instructed  by  the  court  that  if  you  believe  from 
the  evidence  that  said  oil  was  allowed  to  escape  by  the  defendant 
company  into  East  Buffalo  Creek  and  to  pass  into  the  water  of  said 
creek  upon  the  land  of  the  plaintiff,  and  that  plaintiff's  cattle  were 
forced  to  drink  said  oil  and  water  during  the  year  1904,  and  that 
by  reason  thereof  said  cattle  were  damaged,  rendered  unhealthy  and 
thin  in  flesh  and  were  less  valuable  on  the  26th  day  of  November, 
1904,  than  they  would  have  been  at  "said  time  and  place  had  said 
oil  not  been  thus  mixed  with  said  water  and  had  they  not  been  forced 
to  drink  the  same,  then  and  in  such  case  you  will  find  for  the  plain- 
tiff as  damages  the  difference  in  the  market  value  of  said  cattle  on  the 
26th  day  of  November,  1904,  at  plaintiff's  ranch  in  Johnson  County, 
Texas,  and  what  the  market  value  of  said  cattle  would  have  been 
at  said  time  and  place  had  they  not  been  thus  damaged  by  drinking 
said  water.^' 

Plaintiff's  pleading  claimed  damages  had  accrued  to  him  on  No- 
vember  26,  1904,  by  reason  of  said  pollution,  and  the  special  charge 
sets  forth  the  proper  measure  of  damages.  The  court  charged  the 
measure  to  be  the  difference  between  the  market  value  at  that  time 
and  the  market  value  at  the  time  they  were  sold.  The  evidence 
shows  that  part  of  the  cattle  were  sold  some  two  months  after  that 
date,  and  the  other  cattle  over  one  year  after  the  first  sale.  We 
think  the  court  erred  in  refusing  said  special  charge,  but  should 
have  given  it,  or  given  one  embodying  the  same  in  substance.  Hous- 
ton Cotton  Oil  Co.  V.  Trammell,  96  Texas,  598.  Of  course,  said 
charge  would  be  subject  to  such  instructions  on  contributory  negli- 
gence  as.  might   be   proper  under  the   circumstances. 

Part  of  paragraph,  twelve  of  the  court's  charge,  in  reference  to 
the  sixty-seven  head  of  cattle,  reads:  "If  you  believe  from  the  evi- 
dence  that   in   moving   said   cattle   from   the   plaintiff's   home   place 
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over  onto  Nolan  Eiver  that  it  was  not  necessary  to  move  them  to 
said  place^  or  that  in  doing  so  the  plaintiff  did  not  exercise  ordinary 
care  in  removing  said  cattle  to  said  place  and  in  feeding  and  caring 
for  them  there,  then  and  in  such  case  you  will  find  for  the  defendant 
as  to  the  damages  for  moving,  feeding  and  caring  for  the  sixty-seven 
head  of  cattle  on  Nolan  Biver.^^ 

That  portion  of  the  charge  after  the  word  "or**  which  relates  to 
the  exercise  of  care  in  moving,  feeding,  etc.,  to  find  for  defendant, 
is  misleading,  because  if  it  was  necessary  for  plaintiff  to  remove  his 
cattle  to  protect  them  from  the  drinking  of  the  oil  the  plaintiff 
would  be  entitled  to  recover  for  the  extra  expense  of  moving,  feeding 
and  other  expenses,  if  any,  occasioned  by  the  necessity  of  moving 
said  cattle,  but  he  could  not  recover  for  the  loss,  if  any,  above  what 
was  necessarily  occasioned  by  his  failure  to  exercise  ordinary  care 
in  the  moving  and  feeding  of  said  cattle.  Under  the  circumstances 
it  was  error  to  tell  the  jury  to  find  for  defendant  if  the  plaintiff 
did  not  exercise  ordinary  care  in  the  matters  mentioned,  without 
qualification.  Cooper  v.  City  of  Dallas,  83  Texas,  239;  Hughes  v. 
City  of  Austin,  12  Texas  Civ.  App.,   178. 

The  seventeenth  paragraph  of  the  court's  charge  is  assigned  as 
error.  It  reads:  "You  are  instructed  that  as  to  the  200  acres  of 
pasture  land,  a  part  of  the  home  place  of  plaintiff,  that  if  you 
believe  that  the  oil  that  passed  from  defendant's  machine  shops  and 
yards  did  not  pollute  and  injure  the  waters  of  Buffalo  Creek  so  as 
to  render  the  same  unhealthy  for  cattle  to  drink  on  plaintiff's  land, 
or  if  you  believe  that  the  water  of  Buffalo  Creek  was  damaged  and 
polluted  by  the  oil  on  said  water  so  as  to  make  the  same  unhealthy 
for  cattle  to  drink,  but  that  the  same  did  not  damage  or  decrease 
in  rental  value  the  plaintiff's  pasture  land,  then  in  that  event  you 
will  find  for  the  defendant  on  this  issue;  or,  if  you  believe  that  the 
said  water  was  polluted  by  the  oil  and  rendered  unhealthy  for  cattle 
to  drink,  but  that  plaintiff's  cattle  were  not  damaged  and  injured 
directly  or  proximately  and  made  sick  from  the  drinking  of  the  said 
water,  then  you  will  find  for  the  defendant  on  this  issue.*' 

The  last  clause  of  said  paragraph,  which  reads:  "Or  if  you  be- 
lieve that  the  said  water  was  polluted  b^  the  oil  and  rendered  un- 
healthy for  cattle  to  drink,  but  that  plamtiff's  cattle  were  not  dam- 
aged and  injured  directly  or  proximately  and  made  sick  from  the 
drinking  of  the  said  water,  then  you  will  find  for  the  defendant  on 
this  issue,"  it  is  claimed  imposes  a  condition  that  is  contrary  to 
law   and   destructive   of   plaintiff's   rights. 

There  is  no  evidence  that  plaintiff  offered  or  desired  to  rent  the 
land,  and  if  he  used  it  as  a  pasture  and  the  water  by  reason  of  being 
polluted  made  his  cattle  sick  and  he  was  damaged  thereby  the  measure 
of  his  damages  would  be  the  difference  in  the  market  value  of  said 
cattle  produced  by  said  pollution,  and  not  the  rental  value  of  the 
land.  But  plaintiff  testified  that  he  moved  sixty-seven  head  of  said 
cattle,  leaving  fifty  head  on  said  land,  to  another  pasture  to  prevent 
injury  to  them  from  said  pollution.  If  such  was  the  case,  or  if 
plaintiff  in  moving  said  cattle  had  reasonable  grounds  for  believing — 
such  grounds  as  would  authorize   an  ordinarily  prudent  person  in 
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moving  them — ^that  it  was  necessary  to  remove  them  to  prevent 
injury,  then  he  could  recover  what  the  value  of  said  land  was  for 
pasturing  the  additional  sixty-seven  head,  that  is,  the  rental  value 
of  said  land  for  pasturage  should  be  considered  in  connection  with 
what  his  necessary  loss  was  by  reason  of  moving  said  cattle,  said 
loss  not  to  exceed  the  actual  loss  sustained,  if  any. 

The  appellee  contends  that  the  right  of  recovery  depends  upon  one 
act,  that  is,  the  pollution  of  the  stream,  and  the  verdict  of  the  jury 
that  no  damage  had  accrued,  the  erroneous  charges,  if  any,  are 
harmless  and  the  judgment  should  be  aflBrmed.  This  contention 
would  be  correct  if  it  could  be  said  the  verdict  was  not  influenced 
by  the  charge.  The  case  was  not  submitted  on  special  issues,  and 
what  efifect  the  errors  in  the  charge  had  upon  the  jury  in  determining 
that  the  pollution  of  the  stream  did  not  materially  injure  the  plain- 
tiff, can  not  be  definitely  told.  The  main  issues  in  the  case  were, 
did  defendant  materially  pollute  said  stream  to  plaintiff^s  damage, 
arid  if  so,  to  what  extent?  To  clearly  present  these  issues  to  the 
jury  admits  of  some  difficulty  and  we  think  the  court  in  charging 
the  jury  has  erred,  as  indicated,  and  therefore  the  judgment  will 
be  reversed  and  cause  remanded. 


ON    BEHEARINO. 

The  plaintiff  in  his  petition  alleged  various  items  as  to  how  he 
was  damaged,  among  which  was  the  destruction  of  growing  oat  crop 
on  fifteen  acres  of  land,  growing  Johnson  grass  crop  on  35  acres 
of  land,  and  the  destruction  of  fish  which  injured  his  fishing  privi- 
leges in  said  creek.  The  court  in  its  general  charge  presented  each 
of  these  items  separately  and  distinctly,  so  that  the  jury  in  consid- 
ering them  could  not  have  possibly  gotten  them  confused  with  the 
other  items  of  damage  presented,  or  with  each  other,  and  their  ver- 
dict was  in  effect  that  plaintiff  did  not  suffer  damage  as  to  either 
of  them,  which  finding  is  supported  by  the  evidence.  The  error  in 
the  court's  charge,  on  which  a  reversal  was  based,  related  alone 
to  damages  to  cattle  and  which  in  no  way  was  calculated  to  affect 
the  finding  as  to  the  crops  of  oats  and  grass  and  fish.  Such  being 
the  condition  of  the  record  showing  that  plaintiff  has  had  a  fair 
and  impartial  trial  as  to  those  items,  he  should  not  be  allowed  to 
have  another  chance  to  recover  as  to  them.  Therefore,  the  judgment 
heretofore  rendered  will  be  changed,  affirming  as  to  said  items,  and 
reversing  as  to  the  remainder  of  said  items.  The  motion  is  granted 
in  part  and  overruled  in  part. 

Reversed  in  part  and  affirmed  in  part. 

Writ  of  error  refused. 


Vol.  XLIX.  Civil— 31. 
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Boss  Hammond  v.  Kittie  Hammond. 

Decided  March  7,   1908. 

1. — ^Parol  Gift  of  Land — ImpTOvements — Consent  of  Donor. 

A  parol  gift  of  land  two  days  before  the  death  of  the  donor,  and  conse- 
quently, not  followed  by  permanent  and  valuable  improvements  made  on  the  faith 
of  the  gift  during  the  lifetime  of  the  donor,  is  invalid  in  this  State.  It  is  in- 
dispensable that  the  improvements  should  be  made  with  the  knowledge  or  con- 
sent of  the  donor;  this  cannot  be  the  case  when  made  after  his  death. 

2. — ^Husband  and  Wife— Separation — ^Inheritance. 

H.  married  in  1883;  about  three  years  afterwards  his  wife  voluntarily 
abandoned  him  and  never  lived  with  him  again;  in  1892  H.,  without  obtaining 
a  divorce,  married  another  woman  who  was  not  aware  of  the  existence  of  the 
first  wife,  and  who  lived  with  him  in  the  faithful  performance  of  all  her  duties 
as  a  wife  until  his  death  in  1895  or  1896.  Held,  upon  the  death  of  H.  intes- 
tate the  first  wife  was  entitled  to  his  property  under  our  statute  of  deaoent  and 
distribution. 

8. — ^Marriage — Good  Faith — Community  Property. 

A  woman  who  marries  a  man  in  good  faith,  and  without  knowledge  of  the 
existence  of  another  wife,  is  entitled  to  one-half  of  the  community  property 
of  the  second  marriage. 

Appeal  from  the  District  Court  of  Kaufman  County.  Tried  below 
before  Hon.  F.  L.  Hopkins. 

J.  E,  Bass  and  Thos,  R.  Bond,  for  appellant. — No  verbal  gift  of  real 
estate  can  be  enforced,  unless  there  be  such  an  equitable  state  of  facts 
as  will  take  the  transaction  from  under  the  statute  of  frauds.  Pos- 
session and  improvements  is  no  defense  unless  the  same  was  made  with 
the  knowledge  and  consent  of  the  donor.  Ann  Bertha  Lodge  v.  Lever- 
ton,  42  Texas,  26 ;  Eason  v.  Eason,  61  Texas,  227 ;  Wooldridge  v.  Han- 
cock, 70  Texas,  18;  Curlin  v.  Hendricks,  35  Texas,  225;  Newcomb  v. 
Cox,  27  Texas  Civ.  App.,  583 ;  Wallace  v.  Turner,  16  Texas  Ct.  Hep., 
92;  Cain  v.  Mack,  33  Texas,  135. 

Huf master  &  Huf master,  for  appellee. — ^A  parol  gift  accom- 
panied by  possession  and  the  making  of  permanent  and  valuable  im- 
provements specially  where  attended  with  other  equities  is  good  and 
valid.  Field  v.  Field,  39  Texas  Civ.  App.,  1;  Combest  v.  Wall,  18 
Texas  Ct.  Rep.,  498. 

TALBOT,  Associate  Justice. — This  is  an  action  of  trespass  to  try 
title  brought  by  the  appellant  against  the  appellee  to  recover  two  tracts 
of  land,  one  a  forty  acre  tract  and  the  other  a  seventeen  acre  tract, 
situated  in  Kaufman  County,  Texas.  Appellee'  answered  by  a  plea  of 
not  guilty,  and  that  she  owned  the  land  in  controversy  by  a  parol  gift 
from  Charles  Hammond,  deceased,  made  a  few  days  before  he  died. 
The  case  was  submitted  to  a  jury  on  special  issues  and,  upon  their  find- 
ings, judgment  was  entered  for  the  defendant,  Kittie  Hammond,  and 
Rose  Hammond  has  appealed. 

The  evidence  shows  that  Charles  Hammond  and  Rose  Hammond, 
the  appellant,  were  married  in  1883;  that  before  and  at  that  time  the 
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said  Charles  Hammond  owned  as  his  separate  and. individual  property 
the  forty  acres  of  land  in  controversy.  After  her  marriage  Rose  Ham- 
mond lived  with  Charles  Hammond  about  three  years,  when  she  volun- 
tarily abandoned  him  and  never  afterwards  lived  with  him  as  his  wife. 
They  were  never  divorced,  but  lived  separate  and  apart,  and  in  1892 
the  appellee,  Kittie  Hammond,  married  the  said  Charles  Hammond,  in 
good  faith,  not  knowing  of  any  legal  impediment  to  such  marriage. 
After  his  intermarriage  with  the  said  Kittie,  Charles  Hammond  car- 
ried her  to  reside  with  him  upon  the  forty  acre  tract  of  land  in  con- 
troversy, and  during  the  time  they  lived  together  as  man  and  wife  the 
seventeen  acre  tract  sued  for  was  acquired  by  their  joint  efforts.  After 
the  acquisition  of  the  seventeen  acres  both  tracts  were  enclosed  under 
a  common  fence  and  Charles  and  Kittie  Hammond  resided  upon  the 
farm  as  their  homestead,  until  his  death  in  the  fall  of  1895  or  1896. 
During  the  time  Kittie  Hammond  lived  with  the  deceased,  .Charles 
Hammond,  she  faithfully  discharged  the  duties  incumbent  upon  her  as 
his  wife.  She  waited  on  him  during  his  last  sickness,  administered  to 
his  comfort  and  after  his  death  saw  that  he  was  properly  buried.  On 
Friday  before  Charles  Hammond^s  death,  which  occurred  on  the  fol- 
lowing Sunday,  he  handed  to  appellee,  Kittie  Hammond,  a  bundle  of 
papers,  saying :  "These  are  the  deeds,  the  deeds  to  the  land ;  the  land 
and  everything  are  yours.  Pay  my  debts  and  nobody  can  bother  you.^* 
Appellee  remained  in  possession  of  the  land  and  premises,  and  since 
the  death  of  Charles  Hammond  she  has  placed  upon  the  same  perma- 
nent improvements  of  the  value  of  $539,  and  in  addition  thereto  has 
paid  taxes  amounting  to  the  sum  of  $129.15.  After  Charles  Hammond 
handed  the  bundle  of  papers  to  appellee  and  told  her  that  they  were 
the  deeds  to  the  land  and  that  the  land  was  hers,  etc.,  as  stated  above, 
appellee  did  not,  before  the  death  of  the  said  Charles  Hammond,  make 
any  improvements  upon  the  land  whatever.  Neither  child,  father, 
mother,  brother,  sister  or  any  of  their  descendants  survived  the  said 
Charles  Hamond,  and  Bose  Hammond,  the  appellant,  was  his  lawful 
wife  at  the  date  of  his  death.  The  rental  value  of  the  land  from  the 
date  of  Charles  Hammond^s  death  up  to  the  time  of  the  trial  was  $650. 
We  think  the  evidence  was  suflBcient  to  justify  the  jury's  finding  that 
Charles  Hammond  made  a  parol  gift  of  the  land  to  appellee,  Kittie 
Hammond,  to  take  effect  in  praesenti;  but  the  controlling  question 
raised  by  the  assignments  of  error  is.  Do  the  facts  show  that  appellee, 
upon  the  faith  of  such  gift,  made  valuable  improvements  upon  the  land 
at  such  time  as  to  take  the  case  out  of  the  operation  of  the  statute  of 
frauds  and  vest  in  her  the  title  to  the  land?  This  question,  it  seems, 
must  be  answered  in  the  negative.  It  is  absolutely  essential  to  the 
validity  of  a  parol  gift  of  land  in  this  State,  whatever  may  be  the  rule 
in  other  jurisdictions,  that  possession  be  given  and  valuable  improve- 
ments made  by  the  donee  with  the  knowledge  or  consent  of  the  donor. 
The  evidence  may  be  considered  sufficient,  perhaps,  to  show  delivery. 
of  possession  at  the  time  of  the  gift,  but  as  to  the  improvements  made 
upon  the  faith  of  the  gift,  it  was  not  sufficient,  in  our  opinion,  to  au- 
thorize the  submission  of  that  issue  to  the  jury.  Charles  Hammond 
died  two  days  after  he  gave  the  land  to  Kittie  Hammond,  and  no  im- 
provements whatever  were  put  upon  it  during  the  time  intervening 
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between  the  date  of  the  gift  and  the  said  Hammond's  death.  All  the 
improvements  placed  upon  the  land,  as  sliown  by  the  record  before  us, 
after  the  gift  of  the  same  to  appellee,  were  made  after  Charles  Ham- 
mond^s  death.  Charles  Hammond  being  dead  at  the  time,  it  can  not 
be  said  that  such  improvements  were  made  with  his  knowledge  or  con- 
sent; and  such  knowledge  or  consent  being  one  of  the  essential  requi- 
sites to  the  passing  of  the  title  by  virtue  of  valuable  improvements 
made  upon  the  faith  of  the  gift,  it  follows  that  the  improvements  re- 
quired to  make  the  gift  effective,  must  be  made  in  the  lifetime  of  the 
donor.  Directly  in  point  upon  this  question  is  the  case  of  Hutcheson 
V.  Chandler,  47  Texas  Civ.  App.,  124.  After  laying  down,  in  that  case, 
the  well  established  and  understood  doctrine,  to  which  we  have  referred, 
to  the  effect  that  equity  will  sustain  a  parol  gift  of  land,  notwith- 
standing the  statute  of  frauds,  when  possession  has  been  delivered  and 
improvements  of  substantial  value  have  been  made  upon  the  land  by 
the  donee  with  the  acquiescence  of  the  donor,  upon  the  faith  of  the 
gift,  the  court  further  sa3^s:  "Improvements  made  in  such  case,  upon 
the  faith  of  a  parol  gift  of  land,  must  be  made  in  the  lifetime  of  the 
donor,  otherwise  they  can  not  be  said  to  have  been  made  with  his  ac- 
quiescence and  consent.'*  This  conclusion  dispenses  with  the  necessity 
of  discussing  or  deciding  any  other  question  presented  in  the  briefs 
of  counsel.  For,  under  the  views  expressed  and  the  undisputed  evi- 
dence, it  follows  that  immediately  upon  the  death  of  Charles  Ham- 
mond the  title  to  all  of  the  forty  acres  and  to  one-half  of  the  seventeen 
acres  vested  in  appellant  and  she  was  entitled  to  recover  the  same  with- 
out regard  to  the  other  questions  raised.  This  is  what  appellant  insists 
upon  in  this  court.  She  asks  for  all  of  the  forty  acre  tract,  but  does 
not  contend  in  this  court  for  more  than  one-half  of  the  seventeen  acre 
tract.    This  we  think  is  the  correct  view  of  the  matter. 

Appellant  had  voluntarily  abandoned  Charles  Hammond  and  lived 
apart  from  him  for  many  years.  She  knew  that  appellee  had  married 
him  and  was  living  with  him  as  his  wife.  She  resided  within  a  few 
miles  of  the  property  which  they  were  living  on  during  all  or  most  of 
the  time  of  their  cohabitation  together  and  did  not  disclose  her  rela- 
tionship to  the  said  Charles  Hammond  and  laid  no  claim  whatever  to 
the  property  in  controversy.  Appellee  believed  in  good  faith  that  she 
.was  the  lawful  wife  of  Charles  Hammond  and  it  was  with  her  assist- 
ance and  efforts  that  the  seventeen  acres  were  acquired.  Under  the 
circumstances,  if  her  cohabitation  with  Charles  Hammond  constituted 
adultery  at  all,  then  we  think  that  because  of  her  innocence  and  good 
faith,  it  was  not  of  such  a  character  as  deprived  her  of  her  community 
interest  in  the  seventeen  acre  tract,  or  any  other  property  so  acquired 
by  Hammond  subsequent  to  her  marriage  with  him.  Merrell  v.  Moore, 
47  Texas  Civ.  App.,  200;  Morgan  v.  Morgan,  1  Texas  Civ.  App.,  315. 

The  judgment  of  the  court  below  will,  therefore,  be  reformed  and 
judgment  here  rendered  for  the  appellant  for  all  of  the  forty  acres 
of  land  sued  for  and  for  one-half  of  the  seventeen  acres,  and  affirmed 
in  favor  of  appellee  for  the  other  one-half  of  said  seventeen  acres  of 
land.      The  costs  of  this  appeal  to  be  taxed  against  appellee. 

Affirmed  in  part  and  reformed  and  rendered  in  part. 

Writ  of  error  refused. 
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E.  M.  BouTWELL  V.  Medling  Milling  Company. 

Decided  March  7,   1908. 

Kaster  and  Servant — ^Assanlt  and  Battery — ^Fleading. 

A  petition  which  alleged  that  an  assault  and  battery  was  committed  upon 
plaintiff  by  defendant's  servants,  by  the  express  or  implied  authority  of  the 
defendant,  states  a  good  cause  of  action.  In  considering  a  demurrer,  the  alle- 
gations of  the  pleading  must,  be  taken  as  true.  If  the  master  authorizes  his 
servant  to  commit  an  unlawful  act,  whether  beneficial  to  the  master  or  not, 
the  master  is  liable. 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below  be- 
fore Hon.  T,  D.  Montrose. 

J.  P.  Copeland,  F.  M.  Kemp,  J.  P.  Tates  and  H.  L.  Carpenter,  for 
appellant. 

Bennett  &  Jones  and  H.  C.  Connor,  for  appellee. — A  corporation  is 
not  liable  for  the  results  of  the  willful,  wrongful  acts  of  it^s  servants 
done  entirely  outside  of  the  scope  of  their  employment  and  not  in 
furtherance  of  its  business  nor  for  its  benefit.  International  &  G.  N". 
Ey.  V.  Anderson,  82  Texas,  516;  International  &  G.  N.  Ry.  v.  Cooper, 
88  Texas,  607;  Galveston  H.  &  S.  A.  Ry.  v.  Henefy,  18  Texas  Ct. 
Rep.,  407;  Woods  Law  on  Master  and  Servant,  2d  ed.,  sec.  279,  280, 
281,  285. 

In  order  to  constitute  one  a  wrong  doer  by  ratification  the  original 
act  must  have  been  done  in  his  interest  or  been  intended  to  further 
some  purpose  of  his  own.  Willingham  v.  Russell,  73  Texas,  54;  Wood 
on  Master  and  Servant,  2d  ed.  sec.  310. 

RAINEY,  Chief  Justice. — Appellant  brought  this  suit  against  the 
appellee  to  recover  damages  for  an  alleged  assault  in  whipping  and 
otherwise  injurying  him  by  its  servants.  Defendant  interposed  general 
and  special  exceptions  to  the  petition,  which  exceptions  were  sustained 
and  the  cause  dismissed,  from  which  action  of  the  court  this  appeal 
is  taken. 

Plaintiffs  first  amended  petition  reads,  omitting  the  formal  parts, 
as  follows :  "That  plaintiff  is  a  resident  citizen  of  Hunt  County,  Texas ; 
that  defendant  is  a  corporation  incorporated  under  the  laws  of  Texas, 
engaged  in  owning  and  operating  a  flouring  mill,  and  having  a  place 
of  business  in  the  town  of  Wolfe  City  in  said  County  and  State;  and 
that  now  and  at  the  time  hereinafter  alleged,  J.  H.  Blocker,  residing  at 
said  town  of  Wolfe  City,  was  its  president,  P.  M.  Rogers  was  its 
general  manager,  secretary  and  treasurer,  R.  C.  King  was  its  local 
manager  and  Troy  Lawson  was  its  miller,  foreman  or  superintendent, 
said  Rogers,  King  and  Lawson  each  having  authority  from  defendant 
to  operate  its  said  mill  and  to  employ  and  discharge  servants  for  the 
operation  thereof,  and  to  direct,  superintend  and  control  on  behalf 
of  defendant,  the  said  servants  as  fully  as  could  the  defendant  itself. 
That  on  to  wit,  5th  day  of  November,  1906,  the  plaintiff  was  employed 
by   defendant's  said  agents,  King  and  Lawson,  or  one  of  them,  as 
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night  engineer  in  said  mill,  and  was  so  employed  and  engaged  in  the 
performance  of  his  duties  thereunder,  on  to  wit,  Noveinber  10,  1906. 
That  for  a  long  time  prior  to  said  date  it  had  been  a  custom  or  rule 
of  defendant's  manager  and  miller  or  superintendent,  and  its  other 
employes  in  said  mill,  to  whip  servants  employed  by  defendant  in  said 
mill  at  the  time  of,  or  soon  after,  their  employment,  which  custom  was 
known  to,  acquiesced  in  and  assented  to  and  ratified  by  defendant, 
or  by  the  exercise  of  ordinary  care  would  have  been  known  to  defend- 
ant, and  had  thereby  become  and  was  one  of  the  rules  permitted  by 
defendant  to  be  in  force  and  used  in  said  mill  by  defendant's  said  fore- 
man or  superintendent  and  other  employes  engaged  in  operating  said 
mill,  and  defendant's  said  servants  were  thereby  impliedly  authorized 
by  it  to  whip  such  servants  as  aforesaid.  That  on  to  wit,  10th  day  of 
November,  1906,  while  plaintiff  was  in  discharge  of  the  duties  of  his 
said  emplo3nnent  in  said  mill  defendant's  aforesaid  miller  or  foreman 
and  other  employes  and  agents,  acting  with  the  express  or  implied  au- 
thority of  defendant,  and  under  and  in  accordance  with  the  rule  and 
custom  aforesaid,  set  upon,  whipped,  wrenched  and  strained  plaintiff, 
and  injured  him  as  hereinafter  alleged.  That  the  permitting  by  the 
defendant  of  said  rule  and  custom  to  be  in  force  at  its  said  mill  afore- 
said, was  a  failure  on  the  part  of  defendant  to  exercise  ordinary  care 
for  the  safety  of  plaintiff.  That  in  so  attempting  to  whip  plaintiff, 
seven  or  eight  of  said  servants  seized  him  by  the  shoulders,  limbs,  head 
and  body,  wrenched,  twisted  and  strained  his  head,  neck,  back,  should- 
ers and  legs,  and  especially  the  spinal  column,  muscles,  tendons,  liga- 
ments and  nerves  of  the  back,  and  wrenched,  sprained  and  fractured 
the  left  eighth,  ninth,  tenth  and  eleventh  ribs,  and  bruised  and  lacer- 
ated the  left  kidney,  and  the  tendons,  ligaments,  muscles,  membranes 
and  nerves  of  and  around  the  kidney,  as  well  as  bruising  and  injuring 
some  other  internal  organ,  or  organs,  of  the  region  of  the  kidneys,  the 
exact  internal  organ  so  injured  and  the  nature  of  the  injury  being  to 
plaintiff  unknown;  and  also  straining  and  bruising  the  great  sciatic 
nerve  in  his  left  leg  so  that  it  has  become  chronically  irritated  and  the 
use  of  said  leg  permanently  impaired  and  seriously  and  permanently 
impairing  and  diseasing  the  organs  and  members  aforesaid,  and  the 
functions  thereof,  and  all  of  which  injuries  and  conditions  are  perma- 
nent." Then  the  petition  sets  forth  the  nature  of  his  injuries  and 
alleges  his  damages  at  $15,000. 

After  exceptions  were  sustained  to  said  amended  petition,  plain- 
tiff filed  a  trial  amendment,  the  charging  part  being  as  follows :  "That 
the  custom  of  the  defendant's  manager  and  superintendent  and  other 
employes  mentioned  in  said  first  amended  petition,  was  at  the  time  of 
plaintiff's  said  injuries,  and  had  been  for  many  years  prior  thereto,  in 
use  and  in  force  by  said  manager  and  superintendent,  in  the  operation 
of  said  mill;  that  said  Rogers,  Blocker  and  King  were  each  corporate 
officers  of  the  defendant,  and  were  each  and  all  invested  by  defendant 
corporation  with  full  power  and  authority  to  operate  said  mill,  and  to 
attend  to  the  corporate  business  of  said  defendant,  and  acting  in  said 
capacity  on  behalf  of  defendant,  said  superior  corporate  oflScers,  and 
each  of  them  had  long  since  known  of,  ratified,  assented  to,  authorized 
and  adopted  the  aforesaid  custom,  and  made  it  thereby  a  rule  of  de- 
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fendant  corporation,  jn  the  operation  of  said  mill.  Plaintiff  further 
says  that  he  relies  on  each  and  every  allegation  of  said  amended  peti- 
tion, and  prays  judgment  as  therein." 

In  considering  a  demurrer  the  allegations  o'f  the  petition  must  be 
taken  as  true.  The  petition  alleges  an  assault  and  battery  upon  plain- 
tiff by  defendant's  servants,  which  assault  was  committed  by  the  ex- 
press or  implied  authority  of  the  defendant.  The  master  is  not  liable 
for  a  wrongful  act  done  by  his  servant,  unless  authorized  by  him,  or 
done  while  the  servant  is  acting  within  the  scope  of  his  employment. 
When  a  servant  turns  aside  from  the  duties  of  his  employment  and 
commits  a  wrong,  to  further  his  own  pleasure  or  gratify  his  own  whim, 
in  no  way  connected  with  or  beneficial  to  his  master's  business,  no 
liability  rests  on  the  master  for  the  wrongful  act.  It  is  unlawful  to 
commit  an  assault  and  battery  and  the  master  would  not  be  liable  for 
the  acts  of  his  servants  in  committing  such  assault,  unless  done  with 
his  authority.  If  the  master  authorizes  his  servant  to  commit  an  un- 
lawful  act,  whether  beneficial  to  him  or  not,  the  master  is  liable  for 
such  act.  » 

The  petition  alleging  that  the  assault  was  authorized  by  the  milling 
company,  stated  a  good  cause  of  action,  and  the  trial  court  erred  in 
sustaining  the  demurrers.  The  judgment  is  reversed  and  cause  re- 
manded. 

Reversed  and  remanded. 


Western  Union  Telegraph  Company  v.  Davis  Johnsey. 

Decided  March  7,  1908. 

1. — Continiiance — Discretion  of  Court. 

The  action  of  a  trial  court  in  overruling  an  application  for  continuance 
which  does  not  comply  with  the  requirements  of  the  statute,  but  is  addressed 
to  the  discretion  of  the  court,  will  not  be  revised  unless  an  abuse  of  such  dis- 
cretion is  shown.  An  application  for  continuance  based  on  the  absence  of 
witnesses  considered,  and  held  insufficient  in  the  matter  of  diligence. 

2. — ^Negligence — Damages — Duty  to  Lessen  or  Prevent. 

One  who  is  threatened  with  damage  by  reason  of  the  negligent  conduct  of 
another  should  exercise  reasonable  prudence  to  avoid  or  lessen  the  conse- 
quences of  such  neglect,  provided  it  can  be  done  at  a  reasonable  expense.  In  a 
suit  against  a  telegraph  company  for  its  failure  to  promptly  deliver  a  death 
message,  evidence  considered,  and  held  to  raise  the  issue  whether  or  not  plain- 
tiff exercised  due  diligence  to  lessen  the  injuries,  and  hence  to  require  a  sub- 
mission of  the  issue  to  the  jury. 

8. — Telegraph  Company — Office  Honrs. 

Where  a  telegraph  company,  in  the  matter  of  important  messages,  cus- 
tomarily disregards  its  own  rule  as  to  hours  for  the  delivery  of  messages  to 
the  public,  the  failure  of  the  court  to  charge  the  jury,  in  a  suit  for  damages 
for  failure  to  deliver  an  important  message,  upon  defendant's  rule  as  to  office 
hours,  was  harmless.  And  where  such  a  message  was  in  fact  delivered  after 
the  alleged  office  hours  the  issue  as  to  the  reasonableness  of  the  office  hours 
became  immaterial. 

4. — Same— Death  Message — Negligence — Failure  to  Embalm  Body. 

In  a  suit  against  a  telegraph  company  for  damages  resulting  from  its  fail- 
ure to  promptly  deliver  a  death  message,  the  failure  of  the  plaintiff  to  request 
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those  in  charge  of  the  body  to  embalm,  and  so  preseire  it  until  he  could  arrive, 
is  no  defense. 

6. — ^Praotice— Ezcluiion  of  Improper  Testlmoiiy. 

A  mere  objection  to  improper  testimony  after  it  has  gone  to  the  jury, 
without  a  request  that  the  jury  be  instructed  not  to  consider  the  same  after 
the  objection  is  sustained  or  admitted  by  opposite  counsel  to  be  good,  is  not 
available  on  appeal. 

6. — ^Appeal — ^Praotioe. 

Only  such  objections  as  were  made  to  testimony  at  the  time  it  was  ad- 
mitted can  be  considered  on  appeal. 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below  before 
Hon.  R.  L.  Porter. 

N,  L.  Lindsley  and  Oeo.  H.  Fearons,  for  appellant. 

Looney  &  Clark,  for  appellee. 

BOOKHOTJT,  Associate  Justice. — Appellee,  Davis  Johnsey,  sued 
appellant,  Western  Union  Telegraph  Company,  for  an  alleged  delay  in 
transmission  and  delivery  of  two  messages  sent  to  himself  from  Green- 
ville, Texas,  on  June  23,  1906,  in  the  care  of  W.  C.  Rea,  at  Roff, 
Indian  Territory.    The  two  messages  in  the  order  filed,  are: 

"Greenville,  Texas,  6-23-1906. 
To  Davis  Johnsey, 

Care  W.  C.  Rea,  Roflf,  I.  T. 

Your  mother  very  low.     Come  at  once. 

(Signed)  L.  H.  Johnsey.'* 


To  Davis  Johnsey, 

Care  W.  C.  Rea,  RoflP,  I.  T. 
Mother  died  at  12:20  p.  m. 


"Greenville,  Texas,  6-23-1906. 


(Signed)  V.  Johnsey.'* 


It  is  claimed  that  the  first  message  was  filed  with  the  company  for 
transmission  at  about  noon  and  that  the  second  message  was  filed  with 
the  company  for  transmission  about  3  p.  m.  on  June  23,  1906;  that 
the  object  and  purpose  of  sending  the  said  messages  was  that  appellee 
might  be  advised  of  his  mother's  condition,  so  that  he  might  attend 
her  bedside  prior  to  her  death,  and  in  the  event  of  her  death  view  her 
remains  and  attend  her  funeral ;  that  had  either  message  been  delivered 
with  reasonable  diligence  and  promptness,  appellee  would  have  received 
them  in  the  afternoon  of  June  23,  in  time  to  have  taken  a  train  for  Green- 
ville which  passed  the  town  of  Roff  about  8  o'clock  p.  m.  It  is  claimed 
appellee  would  have  taken  said  train,  and  that  he  would  have  arrived 
at  Greenville  on  the  morning  of  June  24,  and  in  time  to  have  viewed 
his  mother's  remains,  and  to  have  attended  her  funeral.  Appellee,  as 
a  matter  of  fact,  left  Roff,  Indian  Territory,  on  the  morning  of  June 
24,  and  arrived  at  Greenville,  Texas,  about  3  o'clock  in  the  afternoon 
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of  said  day,  and  was  present  at  his  mother's  funeral,  but  it  is  claimed 
that  his  mother's  remains  had  so  decomposed  during  the  day  that  he 
was  unable  to  view  them  when  he  did  arrive;  that  if  he  had  left  Boff, 
Indian  Territory,  the  night  before  he  would  have  arrived  at  Greenville 
on  the  morning  of  the  24th,  and  at  a  time  when  he  could  have  viewed 
his  mother's  remains  while  they  were  in  a  state  of  preservation.  Ap- 
pellee asked  judgment  for  the  damages  alleged  in  the  sum  of  $2000. 

Appellant  answered  by  (1)  a  general  demurrer;  (2)  a  general  de- 
nial; (3)  specially,  that  both  the  messages  sued  on  were  accepted  and 
sent  with  the  express  understanding  that  the  company  would  not  be 
liable  for  mistakes  or  delays  in  the  transmission  or  delivery  of  the 
messages  caused  by  unavoidable  interruption  in  the  working  of  its 
lines;  that  at  the  time  it  received  each  of  the  messages  mentioned  in 
the  petition,  appellant's  agent  at  Greenville  who  received  and  accepted 
the  messages  for  transmission  did  not  know  of  any  wire  trouble  on 
the  company's  lines  over  which  these  messages  had  to  go;  that  the 
messages  were  promptly  transmitted  from  Greenville  to  Dallas,  and 
promptly  transmitted  from  Dallas  to  Denison,  en  route  to  Eoff,  Indian 
Territory;  that  the  two  messages  were  received  by  the  Denison  office 
within  a  reasonable  time  after  the  receipt  of  the  same  for  transmission 
at  Greenville,  and  were  held  in  the  Denison,  Texas,  office  until  about 
the  hour  of  7  p.  m.  on  said  day;  that  the  holding  of  the  said  messages 
in  the  Denison  office  until  said  hour  was  unavoidable,  and  caused  by 
circumstances  over  which  the  company  had  no  control;  that  it  had  no 
other  way  of  sending  these  messages  to  Eoff,  except  via  Denison;  that 
its  wires  were  crossed  between  Denison  and  Roff  at  or  around  Kingston 
and  Woodville,  Indian  Territory,  and  that  one  cause  of  the  wire  trouble 
was,  that  a  tree  had  fallen  across  the  line  about  two  miles  east  of 
Weleeta  Junction,  Indian  Territory;  that  there  was  also  electrical 
storms  prevailing  causing  said  trouble;  that  it  did  everything  in  its 
power  to  locate  the  trouble  as  soon  as  possible,  and  did  locate  the 
trouble,  and  repaired  the  same  as  soon  as  it  was  possible  to  do  so; 
that  appellant  finally  succeeded  in  transmitting  the  messages  to  Roff 
at  about  7  p.  m.  on  the  day  they  were  received,  and  that  in  fact  the 
said  messages  were  sent  as  soon  as  they  could  be  sent,  and  that  they 
were  delivered  to  appellee  within  a  few  minutes  after  7  o'clock  p.  m. 
on  June  23,  1906,  and  some  forty  minutes  or  more  prior  to  the  time 
the  southbound  train,  on  which  it  is  alleged  that  appellee  would  have 
come,  did  leave  Roff,  Indian  Territory;  (4)  further  specially  answer- 
ing, appellant  pleaded  that  the  two  messages  sued  on  were  received  at 
Roff,  Indian  Territory,  about  7  o'clock  p.  m.,  on  June  23,  1906,  and 
in  ample  time  for  the  appellee  after  said  messages  were  delivered  to 
him  (7:25  p.  m.),  by  the  exercise  of  ordinary  care  and  reasonable  dili- 
gence, to  have  taken  the  southbound  train  due  to  leave  Roff  at  7:54 
p.  m.  on  said  day,  which  was  the  first  train  that  appellee  could  have 
taken  for  Greenville  after  tire  messages  were  filed  in  Greenville,  and 
that  his  failure  to  take  said  train  was  caused  by  his  own  acts,  and  not 
by  reason  of  any  negligence  of  the  company;  (5)  that  in  any  event  the 
proximate  cause  of  his  failure  to  view  his  mother's  remains  while  they 
were  in  a  state  of  preservation  was  the  failure  of  those  having  the 
remains  in  charge  to  have  the  same  embalmed;   (6)  further,  that  it 
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had  been  customarily  and  habitually  disregarded  ^'as  to  important 
messages/^  Again,  the  evidence  failed  to  show  the  exact  time  the  ap- 
pellant received  the  messages  at  Roil.  The  time  endorsed  on  each  of 
the  messages  was  7  o^clock  p.  m.  Appellant's  agent,  Smith,  testified 
they  were  received  about  7  o'clock;  that  it  would  take  the  operator 
about  a  minute  to  transcribe  each  message.  He  further  testified:  "I 
can  not  explain  how  the  operator  received  both  of  these  messages  at 
identically  the  same  time.  The  identical  time  of  receivings  ought  to 
go  on  there  and  the  next  message  one  minute  later  ought  to  show  one 
minute  later.  It  might  be  true  that  the  reasonable  explanation  is  that 
he  put  the  time  on  when  he  got  them  both  transcribed.'*  However, 
the  court  in  his  main  charge  submitted  tlie  issue  of  reasonable  office 
hours  and  there  was  no  error  in  refusing  special  charges  on  the  same 
issue.  Western  U.  Tel.  Co.  v.  Luck,  40  S.  W.,  754;  Western  U.  Tel. 
Co.  V.  Boots,  31  S.  W.,  825 ;  Western  U.  Tel.  Co.  v.  Bryson,  25  Texas 
Civ.  App.,  7-1. 

Error  is  assigned  to  the  court's  action  in  refusing  appellant's  special 
charge  No.  6  in  substance,  as  follows:  "On  the  issue  as  to  whether  or 
not  the  defendant  was  negligent  in  failing  to  deliver  the  messages 
sooner  than  it  did  after  they  were  received  at  Boflf,  Indian  Territory, 
you  will  find  for  the  defendant."  Appellant  contends  that  the  uncon- 
tradicted evidence  shows  that  the  messages  sued  on  were  received  at 
Eoff,  Indian  Territory,  after  the  hour  of  7  p.  m.,  and  after  the  Roff 
office  had  closed  for  the  day,  and  that  the  messages  were  delivered 
within  a  reasonable  time  after  their  receipt  at  Bofif,  and  the  court 
should  have  told  the  jury  to  fhid  for  the  defendant  on  the  issue  as  to 
whether  or  not  the  defendant  was  negligent  in  failing  to  deliver  the 
messages  sooner  than  it  did  after  they  were  received  at  Boff.  The 
messages  showed  on  their  faces  that  they  were  received  at  7  o'clock, 
both  at  identically  the  same  instant.  The  agent  who  received  the  mes- 
sages sometimes  went  on  duty  before  that  time,  and  it  seems  to  be 
conceded  that  the  reasonable  explanation  is  that  they  were  bdth  fully 
written  before  the  time  was  written  thereon.  This  witness  testified 
that  the  messenger  boy  had  gone  home,  but  he  states  that  he  does 
not  know  what  time  he  went.  He  also  testified  that  the  office 
hours  were  not  over  until  seven  o'clock  had  passed;  that  if  the 
boy  had  gone  when  a  message  was  received  at  exactly  7  o'clock  it 
would  not  be  delivered  except  by  phone;  that  it  was  the  duty  of  the 
boy  to  remain  there  until  office  hours  closed ;  that  he  lived  in  the  east- 
em  part  of  the  town  and  that  in  going  home  he  would  pass  the  store 
of  W.  C.  Bca.  The  messages  were  not  even  phoned  until  twenty-five 
minutes  past  seven.  The  man  who  received  the  messages  quit  the  com- 
pany in  September  about  eight  months  before  the  suit  was  tried,  and 
the  messenger  boy  lived  there  in  EofP  at  the  time  of  the  trial.  There 
was  no  effort  made  to  get  these  witnesses  and  no  reason  assigned  why 
their  testimony  had  not  been  taken.  There  was  no  error  in  refusing 
the  charge. 

Complaint  is  made  of-  the  court's  action  in  refusing  special  charges 
Nos.  10  and  11,  requested  by  appellant.  Charge  No.  10  is  as  follows: 
"If  you  believe  from  the  evidence  that  the  plaintiif  failed  to  reply  to 
the  messages  in  question,  announcing  that  he  was  on  his  way,  and  that 
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if  he  had  sent  an  answering  message  the  same  would  have  reached  its 
destination  in  due  time,  and  that  his  mother's  remains  would  have  been 
embalmed  after  those  having  the  remains  in  charge  had  ascertained 
such  fact,  and  you  believe  that  a  reasonably  prudent  man  would  have 
sent  said  message,  and  you  further  believe  that  a  reasonably  prudent 
person  having  the  remains  in  charge  ought  to  have  had  the  remains 
embalmed,  so  that  they  might  be  kept  in  a  good  state  of  preservation, 
and  that  there  were  at  hand  embalmers  who  could  have  been  had  at 
a  reasonable  cost  and  expense,  and  that  an  ordinarily  prudent  person 
having  the  remains  in  charge,  and  knowing  of  such  fact  would  have 
had  the  remains  embalmed,  and  that  the  parties  having  the  remains  in 
charge  failed  to  do  so,  you  will,  in  such  event,  return  a  verdict  for  the 
defendant/*  Charge  No.  11  embraced  the  same  proposition  in  different 
language,  as  No.  10. 

When  appellee  failed  to  catch  the  train  on  the  evening  of  the  23d 
he  telephoned  his  father  that  he  would  come  on  the  next  train,  mean- 
ing the  train  which  reached  Greenville  on  the  afternoon  of  June  24. 
L.  H.  Johnsey,  the  father  of  appellee,  had  promised  Mrs.  Johnsey  in 
her  lifetime  that  he  would  not  have  her  remains  embalmed  and  would  not 
have  had  them  embalmed  had  he  been  requested  to  do  so.  There  is  no 
statute  in  this  State  requiring  the  embalming  of  the  body  of  deceased 
in  order  to  excuse  the  negligence  of  appellant.  The  rights  of  appellee 
could  not  be  made  to  depend  upon  his  father's  failure  to  have  his 
mother's  remains  embalmed.  The  issue  was  not  in  the  case  and  the 
court  properly  refused  the  requested  charges.  Western  Union  Tel. 
Co.  V.  Cain,  40  S.  W.,  624;  Western  TJ.  Tel.  Co.  v.  Crawford,  75  S. 
W.,  843. 

The  fifth  and  sixth  assignments  of  error  are  grouped  and  complain 
of  the  refusal  of  the  appellant's  special  charges  Nos.  12  and  14.  These 
charges  present  the  proposition  of  the  negligence  of  appellee  in  failing 
to  catch  the  train  for  Greenville  on  the  evening  of  June  23,  after  he 
received  the  messages.  The  court's  charge  fully  submitted  the  issue, 
whether  or  not  the  appellee  exercised  reasonable  diligence  to  leave  RofE 
on  the  first  train  for  Greenville,  after  he  learned  the  contents  of  the 
messages,  and  for  this  reason  these  special  charges  were  properly  re- 
fused. These  remarks  also  apply  to  the  seventh  and  eighth  assign- 
ments which  complain  of  the  court's  action  in  refusing  its  special 
charges  Nos.  13  and  15. 

The  tenth  assignment  assails  as  erroneous  paragraphs  two  and  four 
of  the  main  charge.  Paragraph  two  is  as  follows :  "It  is  the  duty  of  a 
telegraph  company  to  use  ordinary  care  to  transmit  and  deliver  to  the 
person  addressed  all  messages  accepted  by  it  for  transmission  over  its 
wires,  and  in  case  it  fails  to  exercise  such  care  and  diligence,  in  trans- 
mitting and  delivering  such  a  message,  it  is  liable  to  the  person- for 
whose  benefit  the  message  is  sent  for  all  damages  he  may  sustain  by 
reason  of  such  failure." 

Paragraph  four  is  as  follows :  "You  are  further  instructed  that  after 
the  plaintiif  received  the  message  that  his  mother  was  dead,  it  was  the 
duty  of  the  plaintiff  to  exercise  ordinary  care  to  leave  Roff  on  the  first 
train  going  towards  Greenville,  and  the  evidence  shows  that  he  received 
such  information  before  such  train  arrived  at  or  left  the  town  of  Bofl!, 
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Indian  Territory,  therefore,  if  you  should  find  that  an  ordinarily  pru- 
dent person,  under  the  circumstances  surrounding  plaintiff  at  the  time 
he  received  such  information,  could  and  would  have  gone  to  the  depot 
at  fioff  in  time  to  catch  said  train,  and  leave  thereon,  then  you  should 
find  for  the  defendant.'^  These  paragraphs  announce  correct  propo- 
sitions of  law  and  the  tenth  assignment  is  overruled. 

The  eleventh  assignment  complains  of  the  sixth  paragraph  of  the 
court's  charge  in  submitting  the  issue  of  office  hours  as  maintained  by 
appellant  at  BoS.  It  is  insisted  that  there  was  no  evidence  tending 
to  show  that  appellant's  office  hours  were  not  reasonable.  Paragraph 
six  is  as  follows:  "You  are  further  instructed  that  the  defendant  had 
a  right  to  establish  and  maintain  reasonable  office  hours  for  the  trans- 
action of  its  business  at  Boff,  and  if  you  should  find  that  it  had  estab- 
lished office  hours  there  from  7  a.  m.  to  7  p.  m.  each  day  except  Sun- 
day, and  if  you  should  further  find  that  such  office  hours  were  reason- 
able, and  that  the  messages  in  question  were  not  received  by  the  oper- 
ator at  EoflE  until  after  such  office  hours  on  the  day  they  were  received, 
then  you  are  charged  that  defendant's  agent  there  was  not  required 
to  deliver  the  messages  until  after  7  o'clock  next  morning,  and  de- 
fendant would  not  be  liable  for  any  delay  of  its  agent  in  making  the 
delivery  he  made,  but  you  are  charged  that  if  you  find  that  the  mes- 
sages were  received  from  the  wires  at  Roil  before  the  close  of  such  of- 
fice hours  there,  or  if  you  should  find  under  the  evidence  before  you 
that  such  office  hours  were  not  reasonable,  then  you  are  instructed  that 
it  was  the  duty  of  the  defendant  to  exercise  ordinary  care  to  make  a 
delivery  of  such  messages  when  they  were  received  by  its  operator  at 
BofP."  As  already  stated,  we  do  not  think  the  issue  of  office  hours 
was  in  the  case.  The  messages  were  phoned  to  W.  G.  Rea  and  he  in- 
formed appellee  of  their  contents.  There  was  sufficient  evidence  to 
justify  a  finding  that  the  messages  were  received  at  Boff  before  seven 
o'clock  and  as  to  important  or  death  messages,  the  rule  fixing  office 
hours  was  habitually  and  customarily  disregarded.  Again,  the  evidence 
failed  to  show  any  excuse  for  the  delay  in  transmitting  the  messages 
from  Denison  to  Boff.  The  second  message  was  not  sent  with  the  un- 
derstanding that  the  company  would  not  be  liable  for  dela}^  in  its 
transmission,  caused  by  unavoidable  interruptions  in  the  working  of 
its  lines.    There  was  no  such  clause  in  the  message. 

The  thirteenth  assignment  complains  that  the  court  erred  in  permit- 
ting plaintiff's  counsel  to  ask  C.  D.  Johnsey,  appellee,  over  the  objec- 
tion of  the  defendant,  the  following  question:  "Q.  Do  you  know 
whether  any  other  relatives  who  were  there  made  an  effort  to  get  the 
train?"  And  to  permit  him  to  answer:  "A.  Yes,  sir;  They  tried  to 
make  the  train."  The  only  answer  called  for  by  the  question  was 
whether  other  relatives  made  any  effort  to  get  to  the  train.  Upon  ob- 
jection being  made  to  the  answer  the  plaintiff's  counsel  stated,  "All 
right,  strike  out  the  answer."  This  is  all  that  occurred.  The  counsel 
for  plaintiff  having  requested  that  the  answer  be  stricken  out  we  do 
not  think  this  assignment  presents  reversible  error,  although  appellant's 
counsel  did  not  join  in  the  request,  and  although  the  answer  was  not 
in  fact  stricken  out.  No  charge  was  asked  in  reference  to  this  testi- 
mony. 
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It  is  contended  that  the  court  erred  in  permitting  plaintiff's  counsel 
to  ask  Davis  Johnsey,  the  plaintiff,  over  the  objection  of  the  defendant, 
certain  questions  which  elicited  from  the  said  Johnsey  the  following 
testimony:  "That  after  he  received  information  as  to  the  contents  of 
the  telegram  containing  the  news  of  his  mother's  death,  being  at  that 
time  somewhere  near  train  time,  that  he  telephoned  to  the  stable  in 
BoflE  for  a  cab  in  which  to  go  to  his  home  and  get  his  clothes  and  go 
to  the  train,  and  was  informed  from  the  said  stable  that  the  cab  had 
already  gone  to  the  train,  and  that  he  could  not  make  the  train."  And 
erred  in  refusing  to  strike  from  the  consideration  of  the  jury  said  tes- 
timony, in  that  the  same  was  hearsay.  This  contention  is  not  sus- 
tained. The  evidence  was  admissible  to  show  the  diligence  used  by 
appellee  to  catch  the  train.  The  issue  to  be  determined  was.  Did  ap- 
pellee exercise  ordinary  diligence  to  catch  the  train  after  ascertaining 
the  contents  of  the  messages? 

It  is  assigned  that  the  court  erred  in  permitting  plaintiff's  counsel 
to  ask  L.  H.  Johnsey,  over  the  objection  of  the  defendant,  the  follow- 
ing question:  "Q.  Did  you  observe  what  effect,  if  any,  it  had  on  the 
plaintiff?"  (Meaning  the  failure  of  the  plaintiff  to  see  his  mother's 
remains  while  they  were  in  a  state  of  preservation),  and  in  permitting 
the  witness  to  answer:  "A.  Well,  they  all  seemed  to  be  terribly  dis- 
tressed.'^  The  defendant  objected  to  the  answer,  whereupon  the  court 
remarked:  "He  didn't  ask  you  what  effect  it  had  on  them,  and  I  told 
him  the  question  was  as  to  this  party,  the  plaintiff."  Plaintiffs  coun- 
sel then  remarked:  ^TTes,  sir,  that  is  what  I  wanted  it  confined  to.'* 
The  question  did  not  call  for  the  answer  made  by  the  witness.  The 
court  having  rebuked  the  witness  for  making  the  answer,  and  appellee's 
counsel  having  expressly  stated  at  the  time  that  he  wanted  the  answer 
confined  to  appellee  alone  and  appellant  having  failed  to  move  to  strike 
out  the  answer  as  made,  no  reversible  error  is  shown  in  this  assign- 
ment. 

Error  is  assigned  to  the  court's  action  in  permitting  the  plaintiff's 
witness,  W.  C.  Rea,  to  testify  over  the  objection  of  the  defendant  in 
response  to  questions  propounded  to  him  by  plaintiff's  counsel,  as  fol- 
lows: "Q.  AH  right,  Mr.  Eea,  proceed  with  your  story  now,  and  tell 
the  jury  where  you  went,  and  how  you  went,  from  Davis  Johnsey, 
where  you  met  him?"  A.  *Well,  I  got  in  the  buggy  and  went  direct 
to  the  house  and  reported  the  news."  Q.  "Go  right  ahead,  and  tell 
the  jury  in  your  own  way  what  you  did?"  A.  "Well,  of  course  I 
broke  the  news  to  the  parties  there."  Q.  '^ell,  just  state  what  was 
done  ?"  A.  *Well,  we  hurriedly  made  preparations  to  catch  the  south- 
bound train."  Q.  *^hat  had  to  be  done?"  A.  'TV^ell,  of  course, 
there  had  to  be  some  preparations  for  the  ladies,  not  much."  Q. 
"What  was  it  ?"  A.  "They  possibly  slipped  on  a  shirt  waist,  or  some- 
thing, and  we  hurried  to  the  depot,  and  the  train  was  gone  when  we 
got  there.  We  went  in  a  surrey,  and  in  a  speedy  trot.  Oscar  Davis 
went  by  the  store  to  get  Davis  Johnsey." 

The  proposition  presented  is,  that  it  was  error  for  the  court  to  per- 
mit testimony  to  go  to  the  jury  over  appellant's  objection  on  an  issue 
not  raised  in  plaintiff's  petition  concerning  a  matter  of  which  appel- 
lant had  no  notice.    No  such  objection  was  made  at  the  time  the  testi* 
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mony  was  introduced.  The  objection  in  the  bill  of  exception  is  that 
the  evidence  was  incompetent  and  immaterial.  We  cannot  pass  upon 
the  exceptions  raised  by  tlie  proposition.  Only  such  exceptions  as  were 
made  on  the  trial  can  be  considered  by  us. 

Finding  no  reversible  error  in  the  record  the  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


C.  Cleveland  v.  W.  T.  Taylor. 

Decided  March  9,  1908. 

1. — Evidenoe — ^Leading  Question. 

In  a  suit  upon  a  dishonored  draft,  to  which  defendant  answered  that  the 
draft  had  been  raised  by  plaintiff,  defendant's  counsel  was  permitted  to  ask  the 
cashier  of  the  bank  which  refused  payment,  while  testifying  for  defendant, 
the  following  question:  *'I  will  ask  you  if  you  would  not  have  cashed  that 
clicck  if  you  had  not  thought  there  was  something  crooked  about  it."  To  which 
the  witness  answered,  **Ves,  sir."  Held,  an  objection  that  the  question  was 
leading,  and  su<;gested  that  a  fiaud  had  been  perpetrated  by  plaintiff  upon 
defendant,  should  have  been  sustained. 

2. — ^Pleadings — IsBue — Charge. 

Where,  in  a  suit  upon  a  draft  for  $1,000,  payment  of  which  had  been  re- 
fused by  the  drawee,  plaintiff,  in  his  pleadings,  declared  upon  that  draft  alone, 
and  contained  no  prayer  for  alternative  relief,  the  court  properly  limited  plain- 
tiff's right  to  a  recovery  to  a  finding  by  the  jury  that  the  defendant  executed 
the  draft  sued  on,  although  defendant's  testimony  tended  to  prove  that  be  exe- 
cuted a  draft  in  plaintiff's  favor  for  $600. 

8. — Trial — ^trndispnted  Testimony — Snbmission  of  Issne. 

Where  there  is  no  evidence  tending  to  support  an  issue  made  by  the  plead- 
ings, it  is  reversible  error  for  the  court  to  submit  such  issue  to  the  jury. 

4. — Oamlng — ^Loan  of  Honey — ^Bight  of  Becovery. 

Mere  knowledge  on  the  part  of  one  loaning  money  that  it  is  to  be  used  for 
an  illegal  purpose  will  not,  of  itself,  without  other  act  in  aid  or  furtherance 
thereof,  defeat  the  lender's  right  of  recovery. 

Appeal  from  the  District  Court  of  Wharton  County.  Tried  below 
before  Hon.  Wells  Thompson. 

W.  L.  Hall  and  J.  V.  Meek,  for  appellant. — Mere  knowledge  that 
money  loaned  might  or  would  be  used  in  an  illegal  enterprise  would 
not  of  itself,  without  other  acts  in  aid  or  furtherance  thereof,  defeat 
the  right  to  recover  same.  Lewis  v.  Alexander,  51  Texas,  591 ;  Bishop 
V.  Honey,  34  Texas,  245;  Kottwitz  v.  Alexander,  34  Texas,  689;  Me- 
Kinney  v.  Andrews,  41  Texas,  364;  Oliphant  v.  Markham,  79  Texas, 
547;  Chit.  Con.,  735,  et  seq.;  1  Pars,  on  Cont.,  556. 

No  briefs  for  appellee. 

McMEANS,  Associate  Justice. — ^This  suit  was  brought  by  appel- 
lant against  appellee  on  a  draft  for  one  thousand  dollars  alleged  to 
have  been  drawn  by  appellee  in  favor  of  appellant  on  G.  C.  Qifford  & 


1908,]  Cleveland  v.  Taylor.  497 

Company,  the  payment  of  wliieh,  on  presentation,  was  refused.  Ap- 
pellee pleaded  the  general  issue  and  non  est  factum;  and  further,  that 
he  had  given  to  appellant,  through  one  Louis  Kichter,  appellant's 
agent,  a  draft  for  $600  and  no  more,  and  that  if  s^id  draft  was  the 
same  sued  on  in  this  ease  it  had  been  raised  without  his  consent  from 
$600  to  $1000 ;  that  when  he  gave  the  said  draft  for  $600  to  Richter, 
he,  the  appellee,  was  in  an  intoxicated  condition  and  incapable  of  ex- 
ercising his  reason,  and  was  not  then  in  possession  of  his  mental  facul- 
ties nor  in  mental  condition  to  make  a  valid  contract,  all  of  which  was 
then  known  to  appellant^s  said  agent.  He  further  pleaded  that  at  the 
time  the  draft  was  given  by  him  to  appellant^s  agent  it  was  for  money 
advanced  by  said  agent  for  the  purpose  of  gaming. 

Appellant,  by  supplemental  petition  replying  to  the  allegations  of 
the  answer  of  appellee,  alleged  that  at  the  time  the  draft  was  executed 
and  delivered  to  his  agent  he  was  out  of  the  State;  that  during  his 
absence  his  agent,  Sichter,  during  several  days  before  the  date  of  the 
draft,  had  from  time  to  time  supplied  appellee  with  money  as  he  de-, 
sired  it,  and  that  appellee  had  told  said  Bichter  that  he  wanted  to  get 
as  much  as  $1000,  and  that  before  he  left  Houston  he  would  give  a 
cheek  for  the  same;  that  prior  to  the  time  appellee  signed  the  check 
sued  on  he  had  been  given  various  sums  amounting  to  $900,  and  that 
he  received  an  additional  $100  at  the  time  the  check  was  signed.  He 
denied  that  the  check  given  by  appellee  had  been  altered  in  any  re- 
spect, and  also  denied  that  the  money  was  gotton  by  appellee  for  the 
purpose  of  gaming,  and  further  denied  that  appellee,  when  he  signed 
the  check  was  intoxicated  to  such  «  degree  as  to  render  him  incapable 
of  making  a  valid  contract. 

The  case  was  tried  before  a  jury  and  a  verdict  and  judgment  were 
rendered  for  appellee. 

The  evidence  shows  that  the  draft  was  forwarded  for  collection  and 
upon  the  presentation  to  Pat  Murray,  cashier  of  the  bank  of  6.  C. 
Gifford  &  Company  at  Wharton,  payment  thereof  was  refused  by  him. 
While  Murray  was  testifying  on  the  trial  of  the  case  in  behalf  of  ap- 
pellee he  was  asked  by  appellee's  counsel  the  following  questions:  ^'I 
will  ask  you,  Mr.  Murray,  if  you  would  not  have  cashed  that  check  at 
the  time  if  you  had  not  thought  there  was  something  crooked  about 
it?*'  To  which  the  witness  answered:  "Yes,  sir.*'  Objection  seasonably 
interposed  to  the  question  and  answer  was  overruled,  the  ground  of 
objection  being  that  the  question  was  leading  and  suggested  that  a 
fraud  had  been  perpetrated  by  the  appellant  against  the  appellee;  and 
that  the  answer  was  calculated  to,  and  did  prejudice  the  jury  against 
appellant.  We  are  of  opinion  that  the  testimony  should  not  have  been 
admitted,  and  the  assignment  presenting  the  point  is  sustained.  San 
Antonio  &  A.  P.  By.  v.  Hammon,  92  Texas,  509. 

The  third  assignment  of  error  is  predicated  upon  that  part  of  the 
court's  charge  which  is  as  follows:  "If  you  believe  from  the  evidence 
that  the  defendant  did  not  execute  his  draft  to  plaintiff  for  $1000  on 
the  26th  day  of  January,  1904,  then  you  will  find  for  defendant." 
Appellant  contends  that  this  charge  was  erroneous  because  it  was 
shown  by  the  undisputed  testimony  that  appellee  had  on  said  date 
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given  his  draft  to  appellant  for  either  $1000  or  $600,  and  that  he  had 
received  of  appellant  one  or  the  other  of  said  sums,  and  that  one  or 
the  other  of  such  sums  was  due  him  by  appellee,  and  that  therefore 
the  jury  should  have  been  instructed  in  the  event  they  believed  from 
the  evidence  that  Taylor  had  received  $600  and  not  $1000,  to  find  for 
appellant  for  said  amount. 

The  testimony  offered  by  appellant  tended  to  prove  that  the  amount 
was  $600.  There  was  no  proof  tending  to  show  that  the  draft  sued  on 
had  been  raised  or  in  any  manner  altered.  If,  as  contended  by  Taylor, 
he  had  in  fact  given  a  draft  for  $600,  such  draft  was  negotiable  and 
then  outstanding,  hence  in  view  of  plaintiffs  pleadings,  declaring  on 
the  draft  for  the  larger  amount  only,  and  in  the  absence  of  any  plead- 
ing declaring  in  the  alternative  on  the  draft  for  the  smaller  amount, 
the  charge  complained  of  was  proper,  and  the  assignment  presenting 
the  point  is  overruled. 

The  fourth  assignment  of  error  is  predicated  upon  the  giving  of  the 
following  charge :  "If  you  believe  from  the  evidence  that  plaintiff,  by 
his  agent,  Bichter,  loaned  said  money  to  the  defendant  and  gave  his 
draft  therefor,  but  that,  at  the  time  of  borrowing  said  money  and  the 
drawing  of  said  draft,  the  defendant,  Taylor,  was  in  such  a  state  of 
drunkenness  that  he  was  incapable  of  knowing  what  he  was  doing  and 
of  exercising  his  judgment,  and  of  making  a  contract,  then  you  should 
find  for  defendant."  It  is  contended  by  appellant  that  this  charge  was 
not  warranted  by  the  evidence,  and  to  this  we  agree.  Appellee,  while 
claiming  that  he  borrowed  only  $600  from  appellant's  agent,  and  that 
he  gave  his  check  only  for  that  amount,  testified  that  he  was  not  so 
drunk  that  he  did  not  know  what  he  was  doing  when  he  borrowed  the 
money  nor  when  he  gave  his  check;  that  he  knew  what  he  was  doing 
all  the  time  and  that  when  drunk  he  is  sharper  than  he  is  at  any  other 
time.  Eichter  testified  that  appellee  was  sober  when  he  borrowed  the 
various  sums  aggregating  the  amount  of  the  draft  sued  on,  and  that 
when  he  signed  the  check  he  was  drinking  but  not  so  drunk  that  ^e 
did  not  know  what  he  was  doing.  No  other  witness  testified  in  refer- 
ence to  appellee's  condition  at  the  time  of  the  transaction  in  question. 
The  assignment  presenting  the  point  is  sustained. 

The  court  charged  the  jury  that  if  they  believed  from  the  evidence 
that  when  said  money  was  loaned  by  appellant  and  borrowed  by  ap- 
pellee the  latter  knew  what  he  was  doing  and  was  capable  of  making 
a  contract,  but  if  they  further  believed  that  said  money  was  loaned  to 
appellee  for  the  purpose  of  gambling,  and  borrowed  by  him  for  that 
purpose,  plaintiff  could  not  recover,  and  the  jury  should  find  for  de- 
fendant. This  charge  is  assailed  on  the  grounds,  first,  that  there  was 
no  evidence  to  support  it,  and  second,  that  even  if  the  lender  knew 
that  the  money  was  to  be  used  by  the  borrower  for  the  purpose  of 
gambling,  such  knowledge  on  his  part,  in  the  absence  of  an  under- 
standing that  he  should  be  paid  out  of  the  illegal  gains  of  the  borrower 
or  that  the  money  should  be  so  unlawfully  used,  would  not  defeat  his 
right  of  recovery.  The  testimony  tended  to  prove  that  Richter  knew 
that  appellee  was  gambling  with  the  borrowed  money,  but  there  was  an 
entire  absence  of  evidence  that  the  money  was  loaned  for  that  specific 
purpose.     Mere  knowledge  on  the  part  of  Richter  that  money  loaned 
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was  to  be  used  by  appellee  for  an  illegal  purpose  would  not  of  itself, 
without  other  act  in  aid  or  furtherance  thereof,  defeat  appellant's  right 
of  recovery.  Louis  v.  Alexander,  61  Texas,  591.  The  assignment 
is  sustained. 

We  have  examined  the  remaining  assignments  of  error  presented  in 
the  brief  of  appellant  and  are  of  the  opinion  that  there  is  no  reversible 
error  pointed  out  in  any  of  them. 

For  the  errors  indicated,  the  judgment  of  the  lower  court  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Jules  Hirsch  et  al.  v.  Jessie  L.  Patton  et  al. 

Decided  March  10,  1908. 

1. — Appeal— Preparation  of  Brief— Statement 

A  reference  to  many  different  pages  of  the  stenographer's  report  in  sup- 
port of  a  general  statement  as  to  the  evidence,  is  not  a  sufficient  compliance 
with  the  rules  for  the  preparation  of  briefs  when  the  appellant's  statexjaent  as 
to  the  evidence  is  controverted  by  the  appellee. 

2. — Same — ^Evidence — No  Exception. 

In  the  absence  of  a  bill  of  exception  to  the  action  of  the  trial  court  in  ex- 
cluding evidence,  an  assignment  based  on  such  action  will  not  be  considered. 

8. — ^Lost  Deed— Existence — ^Evidence— Becitals. 

The  recital  in  an  ancient  deed  of  the  existence  of  another  deed,  under 
which  the  grantor  claims,  is  admissible  in  evidence  in  connection  with  evi- 
dence as  to  the  assertion  of  ownership  by  the  grantee  and  the  non-assertion  of 
ownership  by  the  grantor  after  the  date  of  the  recited  deed,  as  a  circumstance 
to  establish  the  execution  of  the  deed  referred  to  in  the  recital,  in  case  of  its 
loss  and  the  death  of  the  parties  thereto. 

4. — ^Limitation — ^Five  Yean — Concurrent  Payment  of  Taxes. 

To  prescribe  under  the  five  years  statute  of  limitation,  the  taxes  on  the 
land  must  be  paid  concurrently  with  the  possession.  By  the  concurrent  pay- 
ment of  taxes  is  meant  that  the  taxes  must  be  paid  for  each  year  with  reason- 
able promptness,  either  when  due  and  demandable,  or  within  such  reasonable 
time  thereafter  as  is  usual  and  customary  in  the  payment  of  taxes. 

6. — ^Same — Essentials. 

To  support  a  title  by  limitation  under  the  five  years  statute,  it  is  only  re- 
quired that  either  cultivation,  or  use,  or  enjoyment  should  co-exist  with  the 
adverse  claim  and  possession  for  the  period  of  five  years.  It  is  not  necessary 
that  they  should  all  co-exist. 

6. — Same — ^UndlTided  Interest — Charge. 

In  a  suit  of  trespass  to  try  title,  where  some  of  the  defendants  claimed 
title  under  the  five  years  statute  of  limitation,  a  charge  to  the  effect  that  a 
party  holding  under  a  deed  to  an  undivided  interest  in  the  land  in  contro- 
versy, could  not  invoke  the  statute,  held  error  under  the  facts  of  this  case. 

7. — ^Appeal — ^Brief — ^Insnlficient  Statement. 

When  the  statement  under  an  assignment  of  error  does  not  show  the  rele- 
vancy of  a  charge  refused  by  the  court,  or  how  the  appellant  was  prejudiced 
by  the  action  of  the  court,  the  assignment  will  not  be  considered.  Statements 
in  a  brief  should  briefly  but  substantially  reflect  all  that  there  is  in  the  record 
relating  to  the  proposition,  and  there  should  be  a  specific  reference  to  the  pages 
of  the  record  supporting  each  statement. 
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Error  from  the  District  Court  of  Harris  Count}'.  Tried  below  be- 
fore Hon.  W.  P.  Hamblen. 

Brashear  &  Dannenbaum  and  Hutcheson,  Campbell  &  Hutcheson, 
for  plaintiffs  in  error. — The  deed  from  Joseph  W.  Dunman  to  W.  S. 
Humble  (dated  and  recorded  November  15,  1872)  having  recited  that 
he  conveyed  his  own  interest  in  the  estate  of  Joseph  and  Nancy  Dun- 
man,  "as  well  as  my  right,  title  and  interest  derived  by  virtue  of  a 
purchase  made  by  me  from  Jane  Maule,  one  of  the  heirs  to  said  estate, 
of  all  her  interest  therein,"  the  defendants  were  entitled  to  introduce 
said  deed  and  testimony  of  the  building  and  use  of  a  tram  railroad  on 
the  land  in  question  by  their  vendors,  and  of  the  cutting  of  timber 
and  of  other  acts  of  ownership  on  the  part  of  defendants  and  those 
under  whom  they  claim,  and  to  prove  the  character  of  said  Joseph 
W.  Dunman  for  honesty  and  fair  dealing  and  truth  and  veracity  in 
the  community  in  which  he  resided;  and  having  al^  shown,  by  undis- 
puted testimony,  the  possession  and  use  by  defendants  and  those  under 
whom  they  claim  (as  well  as  by  others  holding  under  the  same  title) 
of  many  tracts  of  land  embraced  in  the  two  tracts  in  controversy,  some 
of  such  possession  continuing  nearly  forty  years — and  also  shown 
numerous  sales  and  dealings  with  said  land  under  said  adverse  claim — 
they  were  entitled  to  a  charge  on  the  question  of  the  presumption  of  a 
deed  or  conveyance  or  release  from  said  Jane  Maule,  as  requested  by 
them.  Harrison  v.  Fryar,  8  Texas  Civ.  App.,  524;  Maxson  v.  Jen- 
nings, 48  S.  W.  Bep.,  785;  Herndon  v.  Burnett,  21  Texas  Civ.  App.,, 
25;  Grant  v.  Searcy,  35  S.  W.  Rep.,  862;  Herndon  v.  Vick,  89  Texas, 
469;  Texas  Tram  &  Lumber  Co.  v.  Gwin,  52  S.  W.  Rep.,  Ill;  Do- 
honey  V.  Womack,  1  Texas  Civ.  App.,  359 ;  Bounds  v.  Little,  75  Texas, 
320;  Dailey  v.  Starr,  26  Texas,  566;  Wells  v.  Burts,  3  Texas  Civ. 
App.,  435;  Herndon  v.  Davenport,  75  Texas,  464;  McDow  v.  Rabb,  56 
Texas,  158;  Texas  Mexican  Ry.  v.  Jarvis,  69  Texas,  642;  Johnson  v. 
Shaw,  41  Texas,  434;  Garner  v.  Lasker,  71  Texas,  435;  Manchaca 
V.  Field,  62  Texas,  141;  Veramendi  v.  Hutchins,  48  Texas,  552;  Texas 
Mexican  Ry.  v.  Uribe,  85  Texas,  390. 

Affidavit  of  loss  of  deed  required  only  where  certified  copy  is  in- 
tended to  be  used:  Blanton  v.  Ray,  66  Texas,  62;  Daniels  v.  Creek- 
more,  7  Texas  Civ.  App.,  577. 

Comptroller's  certificate,  competent  evidence:  Revised  Stat.,  1895, 
art.  2308;  Harrison  v.  Fryar,  8  Texas  Civ.  App.,  524. 

It  was  error  for  the  court  to  charge  that  to  support  the  five  years 
statute  of  limitations  it  was  necessary  to  pay  taxes  concurrently  from 
year  to  year,  and  that  only  one  or  two  years  may  be  paid  after  its  ter- 
mination, if  the  jury  believed  the  party  did  not  intend  to  abandon  his 
possession  and  paid  taxes  in  continuation  of  his  intention  to  hold  un- 
der the  five  years'  statute.  Snowden  v.  Rush,  76  Texas,  199;  Capps 
v.  Deegan,  50  S.  W.  Rep.,  152. 

The  defendants  having  repudiated  and  denied  any  claim  on  the  part 
of  Mrs.  Patton  to  an  interest  in  the  land,  and  having  claimed  their 
tracts  of  land  under  deeds  conveying  the  entire  (and  not  an  undi- 
vided) interest  in  specific  tracts,  said  defendants  could  acquire  title 
by  limitation,  notwithstanding  they  also  held  under  deeds  conveying 
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undivided  interests.  Mayes  v.  Manning,  73  Texas,  46,  46;  Church  v. 
Waggoner,  78  Texas,  203;  Cryer  v.  Andrews,  11  Texas,  181,  182; 
Alexander  v.  Kennedy,  19  Texas,  493;  Byers  v.  Carll,  7  Texas  Civ. 
App.,  424;  Puekett  v.  McDaniel,  8  Texas  Civ.  App.,  633-4;  Humph- 
reys V.  Edwards,  89  Texas,  512;  Lewis  v.  Terrell,. 7  Texas  Civ.  App., 
314;  Jack  v.  Dillon,  6  Texas  Civ.  App.,  192;  De  Leon  v.  McMurray, 
5  Texas  Civ.  App.,  280;  Freeman  Coten.  and  Par.  (2nd  ed.),  sees. 
221,  244. 

Masterson,  Atkinson  &  Masterson,  for  defendants  in  error. — The 
court  did  not  err  in  refusing  the  charge  requested,  and  which  is  copied 
in  the  assignment,  because  there  was  no  evidence  offered  (except  a  self- 
serving  recital  made  by  J.  W.  Dunman,  Jr.,  in  his  deed)  tending  to 
show  a  grant  from  defendant  in  error,  and  knowledge  of  that  recital 
was  not  brought  home  to  his  co-tenant,  Jessie  L.  Patton ;  and  as  tenant 
in  common,  the  acts  proven  or  offered  were  not  inconsistent  with  a 
continued  ownership  by  defendant  in  error  of  the  land  sued  for.  Gil- 
key  V.  Peeler,  22  Texas,  668;  Newcomb  v.  Cox,  27  Texas  Civ.  App., 
583. 

The  court  did  not  err  in  sustaining  objections  of  plaintiff  below  to 
the  kind  of  evidence  mentioned  in  the  assignment  (though  the  specific 
evidence  offered  iA  not  pointed  out  by  this  assignment) ;  because  cut- 
ting timber  off  of  another's  land  does  not  meet  the  requirements  of 
the  statute  of  adverse,  notorious,  exclusive  possession  in  good  faith, 
using  and  cultivating  the  same  under  authority  of  a  deed  duly  re- 
corded, accompanied  by  concurrent  payment  of  taxes  for  an  uninter- 
rupted period  of  five  years;  nor  does  it  tend  to  show  a  grant  from  the 
real  owner.  GriflBn  v.  West  Ford,  60  Texas,  505;  Wheeler  v.  Moody, 
9  Texas,  377 ;  Whitehead  v.  Foley,  28  Texas,  285. 

The  court  did  not  err  in  giving  the  charge  quoted  and  complained 
of  in  the  assignment,  because  the  concurrent  payment  of  taxes  is  a 
necessary  element  to  support  five  years  limitation.  Capp  v.  Degan, 
50  S.  W.  Rep.,  1117. 

REESE,  Associate  Justice. — This  is  an  action  of  trespass  to  try 
title  by  Jessie  L.  Patton  joined  by  her  husband,  T.  W.  Patton,  against 
various  defendants,  including  William  J.  Bissonnett,  Sid  Westheimer, 
Jules  Hirsch,  Humble  Oil  Company  and  Moonshine  Oil  Company,  to 
recover  an  undivided  one-tenth  interest  in  two  tracts  of  land  in  Harris 
county.  Upon  trial  with  a  jury-  there  was  a  verdict  and  judgment 
against  certain  of  the  defendants  in  favor  of  plaintiffs  for  an  un- 
divided three-fortieths  of  the  land  claimed  by  them.  From  this  judg- 
ment the  defendants  above  named  prosecute  this  appeal  by  w^rit  of 
error. 

The  land  ofiginally  belonged  to  one  Joseph  Dunman  and  was  com- 
munity property  of  himself  and  his  wife,  Nancy  Dunman.  By  will 
Joseph  Dunman  devised  it  to  his  wife,  Nancy,  for  life,  with  remainder 
to  his  ten  children  in  equal  parts.  Plaintiff  Jessie  Patton  claims 
title  to  an  undivided  interest  as  grandchild  and  one  of  the  heirs  of 
Jane  Dunman,  who  was  one  of  the  ten  children  of  Joseph  and  Nancy 
Dunman. 
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There  was  no  error  on  the  part  o£  the  trial  court  in  instructing  the 
jury  that  the  property  was  the  community  property  of  Joseph  and 
Nancy  Dunman.  No  other  conclusion  can  be  drawn  from  the  undis- 
puted evidence.  The  property  was  acquired,  one  tract  in  1846,  and 
the  other  in  1856.  Joseph  Dunman  executed  his  will  in  1858,  from 
which  it  appears  that  there  were  then  living  ten  children  of  himself 
and  his  wife,  Nancy.  It  was  shown  that  one  of  these  children  died 
in  1876  at  the  age  of  67.  An  entry  in  the  family  Bible  showed  that 
another  child  was  born  in  1817.  The  evidence  was  not  disputed  and 
shows  that  Joseph  Dunman  and  Nancy  were  married  prior  to  the 
date  of  either  of  the  two  deeds  mentioned.  The  court  below  instructed 
the  jury  that  under  the  undisputed  proof  plaintiff  was  entitled  to  one- 
twentieth  of  the  land,  and  under  certain  contingencies  as  to  the  death 
of  her  uncle,  Robert  K.  Adams,  childless,  leaving  a  widow,  to  three- 
fortieths.  This  instruction  is  assailed  as  error  by  the  second  assign- 
ment. The  only  proposition  advanced  under  the  assignment  is  that 
the  evidence  raised  the  issue  as  to  whether  plaintiff  had  shown  her- 
self to  be  the  grandchild  of  Jane  Dunman.  This  contention  we  do 
not  think  sound.  We  are  of  the  opinion  that  the  result  of  the  un- 
contradicted evidence  is  to  establish  that  plaintiff  is,  as  she  claims  to 
be,  the  daughter  of  Martha  Tunnell,  who  was  the  daughter  of  Jane 
Dunman. 

We  can  not  say  that  the  evidence  established  as  matter  of  law  the 
title  of  plaintiffs  in  error  under  their  plea  of  the  five  years  statute 
of  limitation.  In  the  statement  in  their  brief  under  the  fourth  as- 
signment, presenting  their  objection  that  the  jury  erred  in  finding 
against  plaintiffs  in  error  on  this  ground,  following  very  brief  and 
very  general  statements  as  to  the  evidence,  as  for  instance,  that  plaintiff 
in  error  Ilirsch  introduced  evidence  showing  more  than  five  years'  pos- 
session, cultivation,  use,  enjoyment  and  payment  of  taxes,  we  are  re- 
ferred to  thirty-two  different  pages  of  the  stenographer's  record.  The 
statement  is  controverted  by  defendants  in  error.  It  would  have  been 
little  worse  if  plaintiffs  in  error,  by  way  of  statement,  had  referred 
us  to  the  entire  stenographer's  record  for  evidence  to  support  the  as- 
signment. 

There  was  no  bill  of  exceptions  to  the  exclusion  of  the  evidence 
offered  by  plaintiffs  in  error  referred  to  in  the  fifth  assignment,  which 
is  overruled. 

By  the  nineteenth,  twentieth  and  twenty-first  assignments,  plain- 
tiffs in  error  complain  of  the  exclusion  of  certain  evidence  offered  by 
them  to  support  their  claim  of  the  presumption  of  the  execution  of 
a  deed  by  Joseph  Dunman,  one  of  the  ten  children  of  Joseph  and 
Nancy  Dunman,  the  ancestor  of  defendant  in  error,  Jessie  Patton, 
under  whom  she  claims  title.  This  evidence  consisted  of  the  recitals 
in  a  deed  executed  by  Joseph  Dunman,  Jr.  to  W.  S.  Humble,  under 
whom  plaintiffs  in  error  claim,  dated  and  recorded  November  15, 
1872,  by  which  the  said  Joseph  Dunman  conveyed  his  own  interest  in 
the  land  belonging  to  the  estate  of  Joseph  and  Nancy  Dunman,  as 
well  as  his  right,  title  and  interest  derived  by  virtue  of  a  purchase 
made  by  him  from  Jane  Maule  (who  was  Jane  Dunman)  one  of  the 
heirs  to  said  estate,  of  all  her  interest  therein.     This  deed  was  ad- 
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mitted  in  evidence  as  conveying  Joseph  Dnnman's  interest.  Plain- 
tiffs in  error  sought  to  introduce  the  recitals  therein  with  reference 
to  the  purchase  by  him  of  the  interest  of  Jane  Maule,  in  support  of 
their  claim  that  Jane  Maule  had  in  fact  executed  such  deed  convey- 
ing her  interest  to  Joseph  Dunman.  This  evidence  was  excluded  by 
the  court.  Plaintiffs  also  offered  evidence  of  the  cutting  of  timber  and 
other  acts  of  ownership  by  plaintiffs  in  error  and  of  nonclaim  and 
nonassertion  of  ownership  by  Jane  Maule  or  any  one  claiming  under 
her,  including  defendant  in  error,  of  any  interest  in  the  land  until 
the  filing  of  this  suit  in  1904.  Plaintiffs  in  error  also  requested  a 
charge  submitting  this  issue,  which  was  refused,  which  is  made  the 
basis  of  the  fourteenth  assignment  of  error.  All  of  these  matters, 
those  relating  to  the  exclusion  of  different  items  of  evidence,  and  that 
relating  to  the  refusal  of  the  charge,  are  attempted  to  be  presented  by 
different  assignments  followed  by  a  single  proposition  and  statement, 
and  for  this  reason  objection  is  made  to  their  consideration  by  de- 
fendants in  error.  We  would  be  inclined  to  sustain  these  objections 
and  disregard  the  assignments  if  no  other  reversible  error  was  pre- 
sented by  the  record,  but  as  we  have  concluded  to  reverse  the  judg- 
ment on  other  grounds  it  will  be  necessary,  in  view  of  another  trial, 
that  the  questions  presented  by  the  assignments  be  passed  upon. 

We  think  that  the  recitals  in  the  deed  from  Joseph  Dunman  to 
Humble  to  the  effect  that  he  had  purchased  Mrs.  Maule's  interest, 
which  he  conveyed  with  his  own,  was  admissible  in  evidence  in  con- 
nection with  other  evidence  showing  assertion  of  ovmership  of  this 
and  other  interests,  and  nonassertion  of  any  claim  by  Mrs.  Maule  or 
those  claiming  nnder  her,  in  support  of  the  presumption  that  her  title 
had  in  fact  passed  to  Joseph  Dunman  as  represented  by  him,  or  as 
circumstances  to  establish  the  execution  of  such  deed.  That  the  execu- 
tion of  a  deed  may  be  established  by  such  evidence  is  no  longer  an 
open  question.  Bounds  v.  Little,  75  Texas,  320;  Herndon  v.  Vick, 
89  Texas,  469;  Gamer  v.  Lasker,  71  Texas,  435;  Brewer  v.  Cochran, 
99  S.  W.  Rep.,  1033;  Sydnor  v.  Texas  Savings  Association,  94  S.  W. 
Rep.,  452.  (The  charge  of  the  court  in  this  case,  approved  by  this 
court,  is  not  set  out  in  the  opinion  but  is  fully  set  out  in  the  case 
of  Prugia  v.  Trueheart,  lately  decided  by  this  court  and  writ  of  error 
refused.  See  also  Evans  v.  Ashe  by  this  court,  present  term.)  The 
doctrine  is  so  well  established  that  it  is  not  necessary  to  multiply 
authorities  in  support  of  it. 

The  deed  from  Dunman  to  Humble  was  executed  and  recorded  in 
1872,  and  expressly  conveyed  Jane  Maulers  interest,  so  far  as  he  could 
cbnvey  it.  The  recitals  in  this  deed  tended  to  show  that  he  had  pur- 
chased this  interest  from  Mrs.  Maule.  The  conveyance  itself  was  an 
open  assertion  by  him  of  his  ownership  and  right  to  convey,  and  the 
recitals  showed  that  the  basis  of  such  claim  was  a  purchase  from  Mrs. 
Maule.  In  Brewer  v.  Cochran,  supra,  a  recital  by  Roberts  in  his  deed 
of  certain  land  to  Cochran,  executed  in  1869,  that  the  land  had  been 
conveyed  to  Roberts  by  Brewer,  by  deed  dated  November  30,  1865,  was 
held  to  be  admissible  as  evidence  of  the  execution  of  such  deed,  and, 
in  connection  with  other  evidence  showing  long  continued  assertion  of 
ownership  by  Roberts  and  those  claiming  under  him^  payment  of  taxes 
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by  them,  and  nonassertion  of  such  claim  by  Brewer  or  his  heirs  after 
the  date  of  such  recited  deed,  sufficient  to  establish  the  execution  of 
such  deed.  In  the  present  case  the  deed  from  Dunman  containing  the 
recital  was  executed  and  recorded  in  1872,  thirty  years  and  more  prior 
to  the  trial,  and  the  evidence  tended  to  show  that  from  that  date  to 
the  filing  of  this  suit  in  1904  there  had  been  no  assertion  of  claim 
by  either  Jane  Maule  or  her  heirs  to  any  interest  in  this  land  although 
there  had  been  active  assertion  of  such  claim  to  her  interest,  under 
this  deed  to  Humble,  during  all  of  this  time.  All  of  the  parties  to 
such  transaction  were  dead  and  it  was  shown  that  search  had  been 
made  for  such  deed.  We  think  evidence  tending  to  show  these  facts 
was  admissible  and  that  the  issue  should  have  been  submitted  to  the 
jury,  as  requested  by  plaintiffs  in  error.  The  comptroller's  certificate 
showing  rendition  of  the  land  for  taxes  by  plaintiifs  in  error  and  that 
it  was  not  rendered  by  defendant  in  error  or  those  under  whom  she 
claims  title,  would  be  admissible  upon  this  issue. 

The  court  instructed  the  jury  upon  the  issue  of  limitation,  that 
in  order  to  prescribe  under  the  five  years'  statute,  plaintiffs  must  have 
been  in  continuous  possession  of  the  land  for  five  years  under  a  deed 
duly  registered,  cultivating,  using  and  enjoying  the  same,  and  paying 
taxes  thereon;  "that  such  taxes  must  have  been  paid  concurrently 
and  that  by  ^concurrently'  is  meant  that  the  taxes  must  be  paid  from 
year  to  year,  and  one  year's  taxes  may  be  paid  after  its  termination  or 
two  years  after  its  termination,  if  they  believed  from  the  evidence  that 
the  party  did  not  intend  to  abandon  his  possession,  and  paid  the  taxes 
in  continuation  of  his  possession."  It  is  objected  to  this  charge  that 
the  definition  of  what  is  meant  by  payment  "concurrently,"  is  erron- 
eous and  was  prejudicial  to  plaintiffs  in  error. 

The  authorities  all  agree  that  in  prescribing  under  the  five  years'^ 
statute  of  limitation  the  taxes  on  the  land  must  have  been  paid  con- 
currently with  the  possession,  but  there  is  no  clear  and  satisfactory 
definition  of  the  term  "concurrently,"  so  far  as  we  have  been  able  to 
find.  Some  loose  expressions  in  the  opinion  in  Snowden  v.  Bush,  (76 
Texas,  199)  would  seem  to  indicate  that  it  was  really  immaterial  when 
the  taxes  were  paid,  provided  they  were  paid  for  the  five  years  covered 
by  the  period  of  possession.  It  was  also  held  by  the  Court  of  Civil 
Appeals  of  the  Fourth  District  in  Capps  v.  Deegan,  (50  S.  W.  Rep., 
151)  in  a  case  where  the  five  years  period  covered  the  years  1890  to 
1894,  that  it  was  sufficient  as  a  compliance  with  the  provisions  of  the 
statute,  that  the  taxes  for  1890,  1891  and  1892  were  all  paid  on  the 
29th  November  1892.  In  passing  upon  the  question  the  court  sim- 
ply says,  "To  support  the  statute  of  limitation  of  five  years  it  is  not 
necessary  to  show  that  the  taxes  for  each  year  were  paid  during  the 
respective  years  when  they  accrued."  In  refusing  a  writ  of  error  in 
this  case  the  Supreme  Court  says:  "We  are  not  prepared  to  concur 
with  the  Court  of  Civil  Appeals  in  holding  that  the  appellee  made  out 
her  title  to  the  land  in  controversy  by  virtue  of  the  statute  of  limi- 
tation of  five  years."  (Capps  v.  Deegaii,  92  Texas,  600).  Look- 
ing to  the  findings  of  fact  by  the  Court  of  Civil  Appeals,  which  were 
conclusive  upon  the  Supreme  Court,  this  must  be  taken  as,  at  least, 
a  qualified  dissent  from  the  conclusion  that  the  payment  of  taxes  as 
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stated  was  suflBcient.  In  Mitchell  v.  Burdett,  (22  Texas,  635)  the 
essential  elements  of  the  defense  under  the  five  years'  statute  are  said 
to  be  "a  deed,  registration  of  deed,  possession  of  the  land,  cultivation, 
use  or  enjoyment,  payment  of  taxes,  and  these  all  continued  in  con- 
nection during  the  full  period  of  five  years/'  (Winters  v.  Laird,  27 
Texas,  619.)  In  the  case  of  Snowden  v.  Rush,  supra,  the  taxes  for 
the  last  of  the  five  years,  upon  which  the  question  arose,  were  paid 
March  29  of  the  subsequent  year.  We  are  inclined  to  think  that  in 
order  for  the  payment  of  taxes  to  be  concurrent  with  the  possession, 
use  or  cultivation  under  recorded  deed,  such  payment  must  be  made 
for  each  year  with  reasonable  promptness,  either  when  due  and  de- 
mandable,  or  within  such  reasonable  time  thereafter  as  is  usual  and 
customary  in  the  payment  of  taxes.  We  do  not  think  that  the  rule 
stated  in  the  charge  referred  to  was  more  onerous  upon  plaintiffs  in 
error  than  that  imposed  by  the  statute.  We  think,  however,  that  the 
court  was  in  error  in  the  reference  in  the  charge  to  any  intention 
of  abandonment  by  plaintiffs  in  error.  We  can  find  nothing  in  the 
evidence  suggesting  such  intention  of  abandonment  on  the  part  of 
either  of  them. 

It  was  error  also  to  charge  that  cultivation,  use  and  enjoyment  was 
essential  to  the  adverse  claim.  By  this  the  jury  may,  and  probably 
did,  understand  that  all  three  of  these  were  essential,  while,  under  the 
statute,  only  one  of  them  is  required.  It  is  not  shown  that  this  error 
really  prejudiced  plaintiffs  in  error,  and  we  would  not  reverse  the 
judgment  on  this  account,  but  we  call  attention  to  the  error  in  order 
that  it  may  not  occur  on  another  trial. 

The  jury  was  instructed  that  where  any  of  the  parties  held  under 
a  deed  conveying  an  undivided  interest,  limitation  cannot  be  invoked 
in  their  favor,  because  the  plaintiff  is  a  tenant  in  common  and  can 
not  be  barred  by  holding  under  such  a  deed.  The  instruction  is  ob- 
jected to  by  the  seventh  assignment.  It  is  insisted  by  defendants  in 
error  that  this  part  of  the  charge  referred  to  some  of  the  numerous 
defendants  who  took  under  the  deeds  to  them  only  an  undivided  in- 
terest. This  is  not  at  all  clear  by  the  charge.  A  party  who  holds 
under  a  deed  conveying  to  himself  the  entire  interest  from  one  who 
holds  only  an  undivided  interest  may  be  said  to  hold  under  the  letter 
deed,  as  well  as  the  deed  to  himself.  It  seems  to  be  conceded  that 
plaintiffs  in  error  all  held  under  deeds  to  themselves,  conveying  the 
entire  interest  in  the  respective  tracts  claimed  by  themselves",  and 
that  their  title  traces  back  to  the  deed  from  Joseph  Dunman  to 
Humble  in  1872,  in  which  the  undivided  interest  of  Jane  Maule, 
which  is  the  specific  interest  here  claimed  by  defendant  in  error,  was 
conveyed,  so  far  as  the  deed  could  convey  such  interest.  Certainly 
they  would  not  T)e  held  to  be  tenants  in  common  with  defendant  in 
error  so  as  to  affect  their  adverse  holding  under  the  statute.  We  are 
inclined  to  hold  that  the  charge  as  given  was  erroneous,  so  far  as 
it  related  to  plaintiffs  in  error,  and  prejudicial  to  their  rights. 

We  can  not  consider  the  tenth  assignment  of  error  based  upon  the 
refusal  of  a  requested  charge  upon  the  defense  of  limitation-  as  ap- 
plied to  a  number  of  the  defendants.     In  the  statement  following  it 
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is  not  shown  that  the  evidence  rendered  such  a  charge  applicable,  or 
that  its  refusal  was  prejudicial.     The  statement  is  entirely  insuflRcient. 

For  the  same  reasons  the  eleventh  assignment  can  not  be  considered. 

For  the  reasons  set  out  in  passing  upon  the  sixth  assignment  the 
twelfth  assignment  is  overruled. 

The  thirteenth  assignment  is  overruled.  It  does  not  appear  from 
any  of  the  statements  in  tlie  brief  that  the  issue  of  a  defense  under 
the  ten  years'  statute  of  limitations  was  raised  by  the  evidence,  by  all 
or  any  of  the  plaintiffs  in  error  with  regard  to  whose  claims  the 
charge  was  asked,  and  there  was  no  error  in  refusing  the  charge. 

There  is  no  merit  in  the  fifteenth  assignment.  There  was  no  issue 
to  be  submitted  to  the  jury  as  to  the  fact  that  the  plaintiff,  Jessie 
Patton,  is  the  child  of  Martha  Tunnell. 

The  charge  requested  by  the  Humble  Oil  Company,  as  set  out  in 
the  seventeenth  assignment  of  error,  should  have  been  given,  in  view 
of  the  error  in  the  general  charge  on  the  issue  of  limitation,  as  set 
out  in  this  opinion. 

We  must  call  attention  to  the  insuflSciency  of  the  statements  ac- 
companying the  propositions  under  the  various  assignments  of  error  in 
the  brief  of  plaintiffs  in  error.  The  statements  are  not  in  compliance 
with  Bule  31.  Such  statements  should  brieflv  but  substantiallv  re- 
fleet  all  that  there  is  in  the  record  relating  to  the-  proposition,  and 
there  should  be  specific  reference  to  the  pages  of  trfe  record  support- 
ing each  statement. 

The  brief  is  also  not  in  compliance  with  the  'rules  in  the  reference 
to  a  large  number  of  pages  of  the  record  in  support  of  a  general 
statement  of  the  evidence  as  is  herein  pointed  out. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


International  &  Great  Northern  Railroad  Company  v.  L.  E. 

Dixon. 

Decided  March  11,  1908. 

Eailroads — Fencing  Bight  of  Way — Injury  to  Live  Stock — Statute  Construed. 

The  right-of-way  fence  of  a  railroad  company  was  defective  (or  the  gates 
placed  therein  by  the  railroad  company) ;  certain  live  stock  of  an  adjacent 
landowner  strayed  through  the  fence  or  gate  into  and  upon  the  right  of  way, 
and,  becoming  frightened  at  an  approaching  train,  ran  along  the  track  and  fell 
into  a  bridge  on  the  track  and  were  injured;  they  were  not  struck  by  the  loco- 
motive or  any  part  of  the  train.  Held,  that  the  railroad  company  was  liable 
at  common  law  because  of  its  negligence  in  failing  to  keep  the  fence  or  gates 
in  repair.    Article  4528,  Revised  Statutes,  oonstrued. 

Appeal  from  the  County  Court  of  Hays  County.  Tried  below  be- 
fore Hon.  Ed.  R.  Korie. 

R,  E.  McKie,  for  appellant. — A  railroad  company  is  not  liable  for 
injuries  to  animals  caused  by  said  animals  becoming  frightened  at  a 
properly  operated  train.     But  is  only  liable  for  injuries  caused  by 
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actual  collision  with  the  engine  or  cars  running  over  the  track,  or  by 
negligence  in  handling  the  train.  The  alleged  negligence  of  appellant 
in  failing  to  provide  a  suflScient  latch  for  its  gate,  in  its  right-of-way 
fence,  is  not  sufficient,  if  admitted,  to  show  liability  for  injuries  caused 
by  animals  becoming  frightened  at  a  train.  Article  4528,  Sayles^  Texas 
Civil  Statutes;  Railway  Co.  v.  Hughes,  68  Texas,  290;  Railway  Co.  v. 
Felton,  4  App.  C.  C,  sec.  39 ;  Railway  Co.  v.  Harris,  3  App.  C.  C,  sec. 
224;  Railway  Co.  v.  Ritter,  4  App.,  C.  C,  sec.  148. 

Proof  by  plaintiff  that  his  animals  went  upon  defendant's  right 
of  way  by  reason  of  a  defective  fastening  or  latch  on  a  gate  in  the 
right-of-way  fence,  and  were  frightened  by  a  passing  train  and  ran 
into  a  bridge  and  were  thereby  injured,  is  not  such  proof  as  would 
make  defendant  legally  liable  for  such  injuries,  and  in  the  absence 
of  proof  of  negligence  of  the  train  operatives,  or  actual  collision  with 
engine  or  cars,  such  evidence  would  not  support  a  verdict  or  judgment 
for  plaintiff,  and  the  court  should  have,  on  motion  of  defendant, 
instructed  a  verdict  for  defendant.  Railway  Co.  v.  Hughes,  68  Texas, 
290;  Railway  Co.  v.  Felton,  4  Apps.,  C.  C.,  sec.  39;  Railway  Co.  v. 
Harris,  3  App.,  C.  C,  sec.  224;  Railway  Co.  v.  Ritter,  16  S.  W.,  909; 
Railway  Co.  v.  Mitchell,  17  S.  W.,  1079;  Railroad  Co.  v.  Hasket,  10 
Indiana,  409;  Railway  Co.  v.  Smith,  68  Indiana,  575;  Laflferty  v. 
Railroad  Co.,  44  Missouri,  291;  Shertz  v.  Railway  Co.,*  15  Am-Eng. 
Ry.  Cases,  252. 

The  absence  of  a  right-of-way  fence  would  not  make  defendant 
liable  where  the  testimony  showed  that  the  animals  were  not  struck 
by  the  engine  or  cars  of  defendant,  but  were  frightened  by  a  train 
operated  in  a  careful  and  proper  manner,  which  fright  caused  the 
injury.  Railway  Co.  v.  Hughes,  68  Texas,  290;  Railway  Co.  v.  Felton, 
4  Apps.,  C.  C,  sec.  39;  Railway  Co.  v.  Harris,  3  App.,  C.  C,  224; 
Railway  Co.  v.  Ritter,  16  S.  W.,  909;  Beaumont  Pasture  Co.  v. 
Railway  Co.,  41  S.  W.,  190;  Railway  Co.  v.  Mitchell,  17  S.  W.,  1079. 

0.  r.  Brown,  for  appellee. — ^When  appellant  fenced  its  right  of  way 
and  put  the  gate  there,  it  assumed  the  duty  of  providing  and  main- 
taining suitable  and  effective  fastenings  for  the  gate;  and  if  it  negli- 
gently failed  to  do  so,  and  if  such  negligence  was  the  proximate  cause 
of  the  injuries  to  appellee's  properly,  it  was  liable  to  him  in  damages. 
Forth  Worth  &  R.  G.  Ry.  Co.  v.  Hickox,  103  S.  W.,  202;  Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Dunnawav,  95  S.  W.,  760;  Cole  v.  St. 
L.  S.  W.  Ry.  Co.  of  Texas,  94  S.  W.,  1128;  Gulf,  C.  &  S.  F.  Ry.  Co. 
v.  Hughes. 

Since  this  suit  is  not  based  upon  article  4528,  Revised  Statutes 
of  Texas,  but  is  a  suit  at  common  law,  to  recover  on  the  ground  of 
defendant's  negligence,  then,  if  defendant  was  negligent,  as  alleged, 
in  respect  to  the  gate  fastenings,  and  if  that  negligence  was  the  proxi- 
mate cause  of  the  injuries,  plaintiff  is  entitled  to  recover,  whether  the 
animals  were  struck  by  the  train  or  not,  and  whether  the  trainmen 
were  negligent  or  not.  International  &  G.  N".  R.  R.  Co.  v.  Hughes, 
68  Texas,  292;  Houston  &  T.  C.  Ry.  Co.  v.  Harris,  3  Texas  App. 
Civ.,  sec.  284;  Cole  v.  St.  L.  S.  W.  Ry.  Co.  of  Texas,  94  S.  W.,  1128; 
Shippers  Compress  &  Warehouse  Co.  v.  Davidson,  80  S.  W.,  1032; 
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Texas  &  P.  Bv.  Co.  v.  Bigham,  90  Texas,  225;  Earl  v.  Bailway  Co., 
106  S.  W.,  675. 

FISHER,  Chief  Justice. — This  is  a  suit  by  Dixon  against  the 
Bailway  Company  to  recover  damages  on  account  of  injury  sustained 
to  two  of  his  horses  by  reason  of  the  alleged  negligence  of  the  Bail- 
way  Company.  He  recovered  judgment  in  the  court  below,  from 
which  the  Bailway  Company  has  appealed. 

The  facts  upon  which  the  plaintiff  bases  his  recovery  are  substan- 
tially as  follows:  The  plaintiff  owned  a  field  adjoining  appellant's 
right  of  way.  The  appellant's  right  of  way  on  both  sides  of  the 
track  was  fenced.  There  were  gates  in  the  right  of  way  fence  on 
each  side  of  the  track.  These  gates  were  used  by  the  appellee  and 
others  in  passing  to  and  fro  over  and  across  the  right  of  way.  The 
animals  in  question  escaped  from  the  appellee's  field  through  the 
gate  in  the  right  of  way  fence  separating  appellee's  field  from  the 
right  of  way..  There  is  evidence  to  the  effect  that  that  gate  was 
placed  there  by  the  Bailway  Company,  and  it  assumed  the  duty  of 
keeping  it  in  proper  condition  and  repair;  and  the  gate,  for  the  pur- 
poses of  this  suit,  is  treated  by  the  appellant  as  a  part  of  its  right 
of  way  fence.  Appellant  permitted  the  latch  or  fastening  of  the  gate 
to  become  defective  and  out  of  repair,  and  negligently  failed  to  remedy 
the  defect  and  to  keep  the  gate  closed,  and  it  is  on  account  of  this 
negligence  that  the  plaintiff  bases  his  cause  of  action.  After  the 
animals  had  gone  upon  the  track  they  were  discovered  by  the  engineer 
of  an  approaching  train,  and  became  frightened  and  ran  down  the 
track,  in  front  of  the  train,  and  fell  into  a  bridge.  They  were  not 
struck  by  the  locomotive  or  any  of  the  cars  constituting  the  train. 
After  they  fell  into  the  bridge  the  train  was  stopped  and  the  engineer 
and  other  servants  of  appellant  in  charge  of  the  train,  removed  the 
animals  from  the  bridge.  As  a  result  of  the  fall  in  the  bridge  they 
sustained  certain  injuries^  and  it  is  for  the  damages  arising  from 
these  injuries  that  the  plaintiff  sues. 

There  is  only  one  question  which  we  deem  important  to  consider; 
in  fact,  as  we  construe  appellant's  brief,  it  only  raises  one  question 
which  calls  for  a  determination  by  this  Court.  It  is  the  contention  of 
the  appellant  that  as  the  animals  were  not  struck  by  the  locomotive 
or  any  part  of  the  train,  the  plaintiff  was  not  entitled  to  recover. 
In  opposition  to  this  the  plaintiff  asserts  the  liability  of  the  appellant 
on  account  of  its  negligence  by  reason  of  the  defective  condition  of 
the  gate  or  the  latch  to  the  gate,  and  permitting  it  to  remain  open; 
and  it  is  contended  that  his  action  is  not  one  under  the  statute,  but 
it  is  a  common  law  action,  arising  on  account  of  the  negligence  of  the 
appellant. 

It  is  held  in  International  &  G.  N.  By.  Co.  v.  Hughes,  68  Texas, 
290,  and  other  cases  construing  article  4528,  Bev.  Stats.,  fixing  lia- 
bility when  the  right  of  way  is  not  fenced,  that  no  liability  results 
unless  there  is  a  physical  contact  of  the  moving  engine  or  a  part  of 
the  train  with  the  animals  killed  or  injured.  But  those  cases  admit 
that  a  liability  might  arise  on  account  of  negligence,  although  there 
is  no  contact  of  the  animal  with  the  moving  train.  .  This  is  the  con- 
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Btruction  placed  upon  the  statute,  and  if  the  cause  of  action  had  been 
based  upon  it^  it  would  have  controlled  the  disposition  of  this  case; 
but  here  the  case  as  made  by  the  plaintiff  is  one  solely  of  negligence. 

The  Railway  Company  has  seen  fit  to  fence  its  right  of  way,  and  if 
by  its  negligence  it  has  permitted  the  fence  to  become  defective  and 
stock  to  wander  upon  the  track,  it  presents  a  case  iu  which  it  is  not 
the  absence  of  a  fence  that  makes  it  liable,  but  a  case  in  which  its 
negligence  was  the  proximate  cause  of  the  injury.  When  the  track 
is  not  fenced,  animals  upon  it  or  near  it  have  the  means  of  escape 
from  injury  which  do  not  exist  when  the  track  is  fenced  on  both  sides ; 
and  when  such  is  j;he  case,  animals  which  are  permitted  to  enter  upon 
the  right  of  way  and  track  between  the  two  fences,  are  more  exposed 
to  danger  and  more  liable  to  sustain  injury  than  would  be  the  case 
if  they  were  not  confined  to  the  narrow  limits  of  the  right  of  way. 
Suppose  that  some  servant  or  agent  of  the  railway  company,  for  whose 
Tionduct  it  would  be  responsible,  drives  in  upon  the  track  and  the 
enclosed  right  of  way  animals  belonging  to  someone  else,  and  they 
should  thus  become  exposed  to  danger  from  a  moving  train,  and  from 
fright  or  other  causes  run  into  a  bridge  on  the  track  or  into  the  right 
of  way  fence  and  sustain  and  receive  injuries,  could  it  be  successfully 
contended  that  the  Railway  Company  would  not  be  responsible?  The 
basis  for  such  a  claim  would  be  the  negligent  or  wrongful  conduct  of 
the  Railway  Company  placing  the  animals  in  a  position  of  peril 
which  it  could  be  reasonably  expected  or  contemplated  might  result 
in  injury  to  the  animals.  The  same  principle  would  apply  and  result 
follow  if  the  Railway  Company  by  its  negligence  had  permitted  the 
right  of  way  fence,  which  is  put  there  in  part  for  the  purpose  of  ex- 
cluding stock,  to  become  so  defective  and  out  of  repair  that  stock 
could  enter  upon  the  right  of  way  and  track  through  the  defective 
fence.  If  the  duty  is  imposed  upon  the  Railway  Company  to  keep 
its  fence  in  proper  condition  in  order  to  exclude  stock,  it  follows  that 
the  failure  to  perform  this  duty  would  be  negligence  for  which  it 
could  be  held  responsible,  provided  this  negligence  was  the  proximate 
cause  of  the  injury.  And  as  to  this  question,  it  is  clear  that  the 
animals  here  in  controversy  would  not  have  been  injured  but  for 
the  negligence  of  the  railway  company  in  permitting  the  defect  to 
exist  and  continue  in  the  right  of  way  fence. 

It  may  be  conceded  that  the  Railway  Company  was  not  required 
to  enclose  its  track  with  a  fence,  and  when  it  is  not  done  it  would 
only  be  held  liable  in  the  event  the  locomotive  or  some  part  of  the 
train  came  in  contact  with  the  animal,  but  when  a  fence  is  erected  and 
the  track  enclosed,  it  must  exercise  ordinary  care  to  keep  the  fence 
in  a  proper  condition,  and  this  new  duty  arises,  not  only  to  the  pub- 
lic, but  to  adjacent  owners,  so  that  harmful  results  may  not  follow 
from  the  failure  to  perform  this  duty.  When  the  track  and  right 
of  way  is  protected  by  a  fence  erected  by  the  Railway  Company  and 
under  its  control,  and  it  is  supposed  to  be  sufficient  to  prevent  stock 
from  entering  upon  the  track,  the  owner  of  the  adjacent  enclosure 
which  is  so  separated  from  the  right  of  way  by  the  fence  should  be 
permitted  to  acj;  upon  the  assumption  that  he  can  with  safety  to  his 
stock  turn  them  into  the  enclosure,  resting  upon  the  belief  that  the 
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railway,  as  to  bim,  has  performed  its  duty  to  keep  the  fence  in 
proper  condition.  Of  course,  if  there  is  no  duty,  there  can  be  no  lia- 
bility; but  in  a  case  of  this  character,  the  erection  of  the  fence  and 
assuming  the  duty  to  keep  it  in  repair  when  there  is  no  indication 
of  a  purpose  to  abandon  this  duty,  is  an  implied  understanding  with 
the  owner  that  bis  adjoining  enclosure  may  be  used  without  danger 
to  his  stock  trespassing  upon  the  right  of  way  and  track. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed. 


Peter  Jund  v.  Henry  Stdtb. 

Decided  March  11,  1908. 

1. — ^Appeal  from  JnBtice  Court — Connter  Claim — Statute  Construed. 

To  a  suit  by  his  landlord  for  rent,  the  tenant  plead  in  setoff  in  the  Justice 
Court  that  the  landlord  had  wrongfully  stopped  the  sale  of  ten  bales  of  cotton 
belonging  to  the  defendant,  and  that  in  the  meantime  the  price  of  cotton  had 
declined,  and  the  defendant  was  thereby  damaged;  upon  appeal  to  the  County 
Court  the  defendant  abandoned  said  plea,  and  alleged  instead  that,  by  stopping 
tlie  sale  of  the  ten  bales  of  cotton,  the  landlord  prevented  him  from  oonaum- 
mating  the  purchase  of  a  tract  of  land  and  to  lose  a  forfeit  of  $10U  which  he 
had  put  up,  whereby  he  was  damaged  to  that  extent.  Held,  that  under  the 
provisions  of  article  358,  Sayles'  Civil  Statutes,  the  trial  court  erred  in  allow- 
ing the  setoff  in  the  County  Court  because  it  was  not  the  same  pleaded  in  the 
Justice  Court. 

2. — Landlord  and  Tenant — Set-Off — ^Damages  too  Remote. 

In  an  action  by  a  landlord  for  rent,  the  defendant  plead  in  reconvention 
that  the  landlord,  by  stopping  the  sale  of  defendant's  cotton,  had  caused  him 
to  lose  a  forfeit  which  he  had  put  up  upon  a  contract  to  purchase  land.  Inti- 
mated that  the  alleged  damages  were  too  remote. 

Appeal  from  the  District  Court  of  Falls  County.  Tried  below  be- 
fore Hon.  D.  H.  Boyles. 

E.  W.  Bounds,  for  appellant. 

No  brief  for  appellee. 

EICE,  Associate  Justice.— This  case  originated  in  the  Justice 
Court  of  precinct  No.  6,  Falls  County,  where  appellant,  on  the  10th 
day  of  December,  1906,  filed  suit  against  appellee  for  the  sum  of  $50 
claimed  to  be  due  as  a  balance  for  rents  on  lands  rented  by  him  to 
appellee  for  said  year,  and  sued  out  a  distress  warrant,  causing  the 
same  to  be  levied  upon  one  bale  of  cotton  and  one  hundred  busliels 
of  com,  which  had  been  raised  by  appellee  on  said  rented  premises 
during  said  year. 

Appellee  answered  by  oral  pleadings  to  the  effect  that  he  owed  the 
plaintiff  rent  on  four  bales  of  cotton  at  the  time  of  the  levy,  and  that 
it  was  his  intention  to  deliver  to  plaintiff  the  bale  of  cotton  levied 
upon,  as  soon  as  it  was  ginned.  He  further  plead  in  reconvention 
that  the  distress  warrant  was  wrongfully  sued  out,  and  alleged  that 
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the  plaintifiE  had  stopped  the  sale  of  ten  bales  of  cotton  taken  by 
defendant's  brother  to  Waco  previous  to  the  filing  of  this  suit;  that 
since  the  sale  thereof  was  stopped  by  appellant,  the  market  value  of 
the  cotton  had  declined  to  the  extent  of  $5  per  bale,  and  prayed  for 
damages  in  the  total  sum  of  $200. 

The  trial  in  the  Justice's  Court  resulted  in  a  judgment  that  plain- 
tiff take  nothing  by  his  suit,  and  that  appellee  recover  of  him  the 
sum  of  $50,  from  which  judgment  appellant  appealed  to  the  County 
Court,  where,  when  the  case  was  called  for  trial,   he   amended  his 

S leadings  asking  for  the  sum  of  $61.88  as  rent.  Defendant  in  the 
bounty  Court  amended  his  plea  in  reconvention,  alleging  that  his 
brother  Herman  Stute  had  taken  ten  bales  of  cotton  to  Waco  and  sold 
the  same,  and  that  appellant  had  stopped  the  payment  of  the  money 
for  said  cotton,  amounting  to  the  sum  of  $600,  claiming  to  have  a 
landlord's  lien  thereon,  and  that  by  reason  of  the  stopping  of  the 
payment  of  the  money  for  said  cotton  he  was  unable  to  make  a  pay- 
ment of  $1000  on  January  1,  1907,  on  a  tract  of  land  that  he  had 
previously  bought  in  Hill  County,  whereby  he  lost  the  sum  of  $100 
that  he  had  previously  placed  as  a  forfeit  on  said  land  trade,  pray- 
ing for  damages  in  the  sum  of  $200. 

The  trial  being  before  the  court  without  a  jury,  resulted  in  a  judg- 
ment for  appellant  in  the  sum  of  $50  and  for  appellee  in  the  sum  of 
$100,  the  judgment  reciting  that  the  $50  judgment  in  favor  of  ap- 
pellant was  the  value  of  the  twenty-fourth  bale  of  cotton  raised  by 
appellee  during  the  year  1906,  on  the  rented  premises,  and  that  the 
$100  judgment  in  favor  of  appellee  was  for  damages  caused  by  the 
holSing  of  the  proceeds  of  the  ten  bales  of  cotton  belonging  to  Her- 
man Stute,  one  judgment  being  set  off  against  the  other,  and  a  final 
judgment  rendered  for  the  balance  of  $50  and  costs  against  appel- 
lant in  favor  of  appellee,  from  which  judgment  this  appeal  is  pro- 
secuted. 

Appellant  by  his  first  assignment  of  error  urges  that  the  court  erred 
in  permitting  appellee  to  change  his  defense,  and  plead  a  new  and 
different  set-off  and  counter-claim  in  the  County  Court  from  that 
which  he  had  pleaded  in  the  Justice's  Court.  The  transcript  fails  to 
show  an  entry  of  any  plea  on  the  part  of  appellee,  either  in  the  Jus- 
tice or  the  County  Court,  but  it  is  shown  by  a  bill  of  exceptions,  re- 
served by  appellant,  that  on  the  trial  in  the  County  Court  appellee 
answered  orally  by  general  denial  and,  by  way  of  reconvention,  that 
on  the  27th  of  November,  1906,  he  had  sold  ten  bales  of  cotton  in 
Waco,  and  that  appellant  had  stopped  the  payment  of  the  money  to 
defendant  therefor,  claiming  a  landlord's  lien  on  said  cotton,  and  that 
by  reason  of  the  stopping  of  the  payment  of  said  money,  defendant 
had  lost  the  forfeit  of  $100  he  had  previously  placed  on  a  land  trade 
in  Hill  County;  that  appellant  excepted  at  the  time  to  said  plea  in 
reconvention,  upon  the  ground,  first,  that  the  damages  claimed  were 
too  remote;  and,  second,  because  his  defense,  as  set  out  in  the  plea  in 
reconvention,  was  different  from  that  pleaded  in  the  Justice's  Court, 
in  that  in  the  Justice's  Court  the  measure  of  damages  was  alleged 
to  be  the  decline  in  the  market  value  of  the  cotton,  which  was  alleged 
to  be  $5  a  bale,  defendant  having  alleged  that  the  cotton  had  never 
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been  sold,  but  only  bargained,  and  the  plaintiff  stopped  the  sale  there- 
of and  that  since  then  the  value  of  the  cotton  had  declined. 

Article  358,  Sayles  Civil  Statutes  provides  that  either  party  may 
plead  any  new  matter  in  the  Couniy  Court  which  was  not  presented 
in  the  court  below,  *T)ut  no  new  cause  of  action  shall  be  set  up  by 
the  plaintiff,  nor  shall  any  set-off  or  counterclaim  be  set  up  by  the 
defendant  which  was  not  pleaded  in  the  court  below;"  and  while  this 
article  occurs  in  the  statute  under  the  subject  of  certiorari  to  Justice 
Court,  still,  it  has  been  held  applicable  to  all  appeals  from  the  Jus- 
tice to  the  County  or  District  Court.  It  has  likewise  been  held  that 
this  article  is  an  express  limitation  upon  the  right  of  a  defendant  to 
plead  an  off-set  in  the  County  Court  in  a  case  appealed  from  the  Jus- 
tice's Court  which  was  not  pleaded  in  the  court  below.  (White 
Dental  Mfg.  Co.  v.  Hertzberg,  92  Texas,  528,  and  cases  there  cited.) 

In  passing  it  may  not  be  amiss  to  say  that  we  are  inclined  to  the 
opinion  that  the  damages  set  up  in  the  plea  in  reconvention  are  too 
remote,  and  can  not  be  made  the  basis  for  a  recovery. 

There  are  other  errors  assigned,  a  consideration  of  which  is  not 
deemed  necessary  in  the  view  we  have  taken  of  the  case. 

Appellant  insists  upon  a  reversal  and  rendition  of  the  judgment  in 
his  favor  for  the  sum  of  $61.88,  but  from  the  record  it  is  left  some- 
what in  doubt  as  to  which  bale  of  cotton  appellant  was  entitled  to  as 
rent;  and  there  is  some  question  as  to  what  the  bale  in  fact  weighed. 

For  the  error  committed  by  the  court  in  permitting  appellee  to 
plead  in  reconvention  a  different  set-off  in  the  County  Court  from 
that  shown  to  have  been  plead  in  the  Justice's  Court,  the  case  is  re- 
versed and  remanded. 

Reversed  and  remanded. 


C.  P.  Liljebald  v.  Sasse  &  Powell. 

Decided  March  11,  1908. 

l.^Praetioe — ^Withdrawal  of  Evidence. 

When  a  trial  court  has  withdrawn  evidence  first  held  to  be  admissible, 
and  instructed  the  jury  to  disregard  the  same,  there  must  be  strong  reason  to 
believe  that  the  improper  admission  of  such  evidence  in  the  first  instance  re- 
sulted in  harm  to  the  objecting  party,  in  order  to  justify  a  reversal  upon  that 
ground. 

2. — Set-Off — ^Verdict — Constraction. 

Where  a  defendant  interposes  a  plea  of  setoff  to  plaintiff's  claim,  and  the 
court  instructs  the  jury  to  reduce  plaintiff's  claim  to  the  extent  they  might 
find  in  favor  of  defendant's  setoff,  and  the  jury  return  a  general  verdict  for 
the  plaintiff  for  the  full  amount  claimed  by  him,  the  verdict  must  be  con- 
strued as  a  finding  against  defendant's  setoff. 

3. — ^Motion  for  New  Trial — ^Insufficiency  of  Evidence — ^Appeal. 

On  appeal,  a  verdict  will  not  be  reviewed  upon  the  ground  that  it  is  not 
supported  by  evidence,  unless  the  question  is  presented  in  the  trial  court  in  a 
motion  for  new  trial  and  the  particulars  wherein  the  evidence  is  insufficient 
are  specifically  pointed  out.  A  mere  allegation  in  the  motion  for  a  new  trial 
that  "the  verdict  of  the  jury  is  contrary  to  the  law  and  the  evidence,  and  is  not 
supported  by  the  evidence,"  is  not  sufficient. 
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Appeal  from  the  County  Court  of  Coryell  County.  Tried  below 
before  Hon.  R.  E.  West. 

Owens  Miller,  for  appellant. 

J.  W.  Stinnett,  for  appellees. 

KEY,  Associate  Justice. — Appellees  brought  this  suit  against 
appellant  upon  an  account  aggregating  $220.75.  "  The  defendant  an- 
swered by  general  denial  and  a  special  answer  in  which  he  alleged 
that  he  did  not  purchase  from  the  plaintiflEs  any  of  the  items  set  out 
in  the  account,  except  the  twine  and  drill  attachment,  amounting  to  $4, 
which  he  alleged  he  had  paid  since  the  suit  was  begun.  He  also 
averred  that  he  purchased  from  one  Armstrong,  as  agent  for  the  In- 
ternational Harvesting  Co.  the  gasoline  engine  which  constituted  one 
of  the  items  in  the  plaintiffs*  account,  and  that  said  agent  agreed 
to  install  the  engine  and  instruct  him  how  to  operate  it,  and  specially 
warranted  that  it  would  develop  a  specified  pumping  power,  and 
agreed  that  if  it  failed  to  do  so  the  contract  of  purchase  was  to  be 
rescinded.  He  charged  a  breach  of  that  contract,  and  also  alleged 
that  if  it  should  appear  that  Armstrong  was  acting  as  the  agent  of 
the  plaintiffs  in  making  the  sale,  then  the  plaintiffs  were  bound  by 
said  contract;  that  the  consideration  for  the  purchase  of  the  engine 
had  failed  and  he  owed  the  plaintiffs  nothing.  He  also  pleaded  the 
breach  of  warranty  as  a  set-off,  alleging  that  he  had  been  damaged  by 
reason  of  said  breach  in  the  sum  of  $250. 

There  was  a  jury  trial,  which  resulted  in  a  verdict  and  judgment 
for  the  plaintiffs  for  $200,  and  the  defendant  has  appealed. 

The  first  assignment  of  error  is  addressed  to  the  action  of  the  court 
in  permitting  Sam  Tucker,  a  witness  for  the  plaintiffs,  to  testify  that 
he  owned  a  gasoline  engine  of  the  same  make,  but  of  "a  different 
horse  power;  that  he  had  operated  it  about  two  years  and  it  did  good 
work;  that  he  had  had  some  trouble  with  it,  but  always  found  that 
it  was  his  fault  and  not  that  of  the  engine.  The  bill  of  exception 
shows  that  the  court  first  ruled  that  the  testimony  was  admissible,  but 
after  the  witness  had  testified  as  stated,  and  before  he  left  the  wit- 
ness stand,  the  judge  changed  his  ruling  and  told  the  jury  that  the 
evidence  was  withdrawn,  and  that  they  should  not  consider  it  for  any 
purpose.  When  a  trial  court  has  withdrawn  evidence  first  held  to 
be  admissible,  and  instructed  the  jury  to  disregard  the  same,  there 
must  be  strong  reason  to  believe  that  the  improper  admission  of  such 
evidence  has  resulted  in  harm  to  the  objecting  party  in  order  to 
justify  a  reversal  upon  that  ground.  (Church  v.  Waggoner,  78  Texas, 
200.)  In  the  present  case,  there  is  little  to  indicate  that  the  evidence 
referred  to  was  considered  by  the  jury,  and  therefore  the  assignment 
under  consideration  is  overruled. 

The  third  and  fourth   assignments  complain  of  the  verdict  upon 

the  ground  that  it  did  not  dispose  of  all  the  issues  in  the  case.    The 

court  instructed  the  jury  among  other  things,  in  substance,  that  if  the 

plaintiffs  warranted  the  engine  and  there  was  a  breach  of  such  war- 
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ranty,  and  the  defendant  had  been  damaged  by  such  breach  "then  the 
defendant  is  entitled  to  recoup  against  plaintiffs'  claim  on  said  ac- 
count the  amount  of  damages,  if  any,  sustained  as  a  direct  conse- 
quence of  such  breach  of  warranty,  if  any/^  The  charge  also  ad- 
vised the  jury  as  to  what  would  constitute  the  proper  measure  of 
damages  for  a  breach  of  warranty.  The  jury  returned  a  general  ver- 
dict for  the  plaintiffs  for  $200,  and  made  no  specific  finding  as  to 
the  alleged  breach  of  warranty.  Considering  the  manner  in  whicli 
the  case  was  submitted  to  the  jury,  we  think  the  verdict  must  be 
construed  as  involving  a  finding  against  the  defendant  upon  his  plea 
of  breach  of  warranty.  The  jury  found  for  the  plaintiffs  for  the 
contract  price  of  the  engine,  and  if  they  had  reached  the  conclusion 
that  there  was  a  breach  of  warranty,  and  that  defendant  had  been 
damaged  by  reason  thereof,  they  could  not,  without  disregarding  the 
instructions  of  the  court,  have  found  for  the  plaintiffs  the  full  con- 
tract price  fpr  the  engine. 

The  fifth  and  last  assignment  assails  the  verdict  of  the  jury.  Ap- 
pellees object  to  a  consideration  of  that  assignment,  because  the  ques- 
tion it  seeks  to  have  reviewed  was  not  raised  in  the  court  below.  The 
objection  is  well  taken  and  must  be  sustained.  On  appeal  a  verdict 
will  not  be  reviewed  upon  the  ground  that  it  is  not  supported  by  evi- 
dence, unless  the  question  is  presented  in  the  court  below  in  a  motion 
for  new  trial,  and  the  particulars  wherein  the  evidence  is  insufficient 
are  specifically  pointed  out.  A  motion  for  new  trial  was  filed  in  this 
case,  one  of  the  grounds  being  "because  the  verdict  of  the  jury  is 
contrary  to  the  law  and  the  evidence  and  is  not  supported  by  evidence 
in  the  case.**  Upon  what  particular  issue  the  evidence  was  insufficient 
the  motion  failed  to  indicate.  It  was  too  general  to  entitle  appellant 
to  have  the  verdict  reviewed  by  this  court.  (Dodd  v.  Presley,  86 
S.  W.,  73.) 

No  reversible  error  has  been  shown  and  the  judgment  is  affirmed. 

Affirmed. 


City  op  San  Antonio  v.  Mary  Wildbnbtein. 

Decided  March  11,  1008. 

1. — Suit  by  Harried  Woman. 

A  married  woman,  upon  allegation  and  proof  that  her  husband  refuses  to 
join  her,  may  maintain  an  action  for  damages  for  personal  injuries  to  herself 
without  malcing  her  husband  a  party  to  the  suit. 

2. — Pleading — Oi&ce  of  Supplemental  Petition — Rnle  5. 

A  supplemental  petition  is  the  proper  mode  of  pleading,  under  rule  6  for 
the  District  Courts,  in  reply  to  a  plea  in  abatement  by  the  defendant  on  the 
ground  of  nonjoinder  of  a  party  plaintiff. 

3. — Plea  in  Abatement — ^Waiver. 

Where  a  pica  in  abatement,  because  of  the  nonjoinder  of  parties  plaintiff, 
is  not  filed  by  the  defendant  until  five  years  after  the  original  petition  was 
filed,  it  should  be  considered  as  waived. 

4. — ^Trial — Filing  Trial  Amendment — ^Discretion  of  Conrt. 

The  refusal  of  a  trial  court  to  grant  leave  to  a  defendant  to  file  a  trial 
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amendment  after  the  trial  had  begun  and  several  witnesses  for  the  plaintiff 
had  been  examined,  and  the  granting  of  which  would  have  necessitated  a  con- 
tinuance of  the  case,  is  a  proper  exercise  of  judicial  discretion  when  it  ap- 
pears that  the  matters  sought  to  be  pleaded  could,  by  the  exercise  of  proper 
diligence,  have  been  discovered  and  pleaded  before  the  case  was  called  for  trial. 

5. — Streets — Sidewalks — ^ICaintenance. 

Sidewalks  are  uniformly  regarded  as  a  part  of  the  street,  i^nd  the  duty 
rests  primarily  upon  the  city  to  exercise  ordinary  care  to  maintain  them  in 
a  reasonably  safe  condition,  and  ordinarily  an  abutting  owner  is  under  no  duty 
to  the  public  te  keep  the  sidewalk  in  front  of  his  premises  in  repair. 

6. — Same — Ignorance  of  Defects. 

One  who  has  no  previous  knowledge  of  a  defect  in  a  sidewalk  cannot  be 
charged  with  contributory  negligence  in  using  the  same. 

7. — ^Practice — ^Exclusion  of  Evidence. 

In  order  to  predicate  error  upon  the  refusal  of  the  trial  court  to  instruct 
the  jury  not  to  consider  improper  evidence,  a  bill  of  exception  should  be  re- 
served to  the  ruling  of  the  court. 

8. — ^Witness — ^Impeachment — Collateral  Issue. 

A  witness  cannot  be  impeached  on  a  collateral  issue,  as,  for  instance,  in 
the  case  of  married  woman,  by  i^howing  that  her  first  child  was  conceived  out 
of  wedlock. 

Appeal  from  the  67th  Judicial  District,  Bexar  County.  Tried  below 
before  Hon.  A.  W-.  Seeligson. 

Joseph  Ryan,  for  appellant. — Marriage  lasts  until  dissolved  by  death 
or  divorce  (Cervantes  v.  Cervantes,  76  S.  W.  Eep.,  792).  Mere  sep- 
aration, and  the  husband's  refusal  to  join  her,  is  not  sufficient  to 
authorize  the  wife  to  alone  maintain  a  suit  for  damages  (Ezell  v. 
Dodson,  60  Texas,  331),  nor  does  the  fact  that  a  divorce  suit  is 
pending  between  husband  and  wife  give  her  tliat  authority  (Mitchell 
V.  Wright,  4  Texas,  283).  The  husband  alone  is  the  proper  party  to 
bring  suit  for  damages  for  personal  injuries  to  the  wife,  they  being 
community  property,  (Speer  on  Married  Women,  sec.  193) — she  is 
neither  a  necessary  or  proper  party.  (Texas  Cen.  Ey.  Co.  v.  Burnett, 
61  Texas,  639;  Western  U.  T.  Co.  v.  Cooper,  71  Texas,  511;  War- 
telsky  V.  McGee,  10  Texas  Civ.  App.,  222.)  The  wife  can  not  sue 
alone.  (Murphy  v.  Coffey,  33  Texas,  508;  Jackson  v.  Cross,  36  Texas, 
193.) 

The  original  petition  must  be  complete  in  itself  and  state  every 
issuable  fact  (art.  1191,  Rev.  Stat.;  National  Bank  of  Jefferson  v. 
Texas  In  v.  Co.,  74  Texas,  434) ;  the  rule  being  that  a  feme  covert 
can  not  maintain  suit  for  damages  to  her  person,  the  disability  ex- 
tends to  her  person  and  a  plea  in  abatement  is  sufficient  defence.  The 
office  of  a  supplemental  pleading  is  to  reply  to  the  new  matter,  either 
in  confession  or  avoidance  or  in  estoppel  or  by  cross-action  contained 
in  the  last  preceding  pleading  in  bar  of  the  adverse  party.  It  is  a 
reply  to  a  pleading  in  bar,  not  in  abatement.  (Townees  Plead.,  p. 
321).  A  plea  in  abatement  reaches  some  disability  of  the  plaintiff 
not  apparent  on  the  face  of  the  petition.  Plaintiff's  cause  of  action 
can  not  be  set  out  in  a  supplemental  pleading — the  recovery  must  be 
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on  the  original  petition.  The  pleader  must  allege  that  which  it  is 
necessary  to  prove  (Marshall  v.  State,  31  Texas,  474).  All  facts  on 
which  the  right  of  plaintifE  to  recover  is  based— one  of  which  in  this 
case  is  her  separation  from  her  husband — ^must  be  averred  in  the  pe- 
tition (Barry  v.  Screwmen's  Assn.,  67  Texas,  253). 

The  discretion  of  the  court  to  permit  amendments  to  pleadings  is 
not  arbitrary  and  absolute  and  should  be  used  to  attain  the  ends  of 
justice.  Altgelt  v.  Emilienburg,  64  Texas,  150;  Galveston,  H.  &  S. 
A.  By.  V.  Henry,  65  Texas,  689;  Winn  v.  Gilmer,  81  Texas,  347; 
Houston  &  G.  N.  By.  v.  Parker,  50  Texas,  330. 

Notice  of  defect  in  street  or  sidewalk  to  officers,  agents  or  employees 
of  the  city  not  charged  with  the  care  thereof,  does  not  constitute  no- 
tice to  the  city,  and  the  failure  of  either  such  officers  or  the  city  to 
repair  the  defect,  does  not  show  negligence  on  its  part  rendering  it 
liable  for  an  injury  resulting  from  such  defect.  City  of  San  Antonio 
V.  Ball,  66  S.  W.  Bep.,  713 ;  City  of  Dallas  v.  Meyers,  55  S.  W.  Bep., 
742;  City  of  Austin  v.  Colgate,  27  S.  W.  Bep.,  896;  Galveston  v. 
Smith,  80  Texas,  69;  2  Dillon,  Munic.Corp.  (4th  ed.),  sec.  1025. 

T.  e7.  Newton  and  Will  A.  Morriss,  for  appellee. — It  being  shown 
that  since  long  prior  to  the  injury  sued  for,  appellee  had  been  per- 
manently separated  from  her  husband  and  that  he  refused  to  join 
her  in  the  suit,  she  had  the  right  to  sue  alone ;  and  the  court  correctly 
overruled  appellant's  plea  of  coverture.  Bennett  v.  Gillett,  57  S.  W. 
Bep.,  302;  Cervantes  v.  Cervantes,  76  S.  W.  Bep.,  792;  Norton  v. 
Davis,  83  Texas,  32;  Texas  &  Pac.  By.  Co.  v.  Fuller,  13  Texas  Civ. 
App.,  151;  Houston  &  T.  C.  By.  v.  Lockey,  12  Texas  Civ.  App.,  229; 
Cullers  V.  James,  66  Texas,  497. 

This  suit  having  been  filed  September  24,  1902,  and  appellant's 
plea  of  coverture  of  appellee  not  having  been  filed  until  April  1, 
1907,  said  plea  came  too  late.  Townes  on  Texas  Pleadings,  356-357; 
Batts  Statut.  1265,  sec.  2;  Drake  v.  Brander,  8  Texas,  357. 

The  undisputed  evidence  shows  that  the  defect  in  the  sidewalk 
which  caused  the  injury  had  existed  for  such  length  of  time  prior 
to  the  injury  that  the  appellant  through  its  officers  and  servants  hav- 
ing charge  of  such  matters  should  have  known  of  such  defect.  The 
evidence  conclusively  showed  constructive  notice  of  the  defect  to  the 
city,  hence  the  refusal  of  the  charge  can  not  be  complained  of  by  ap- 
pellant. City  of  Palestine  v.  Hassell,  15  Texas  Civ.  App.,  579;  Hall 
V.  City  of  Fond  Du  Lac,  42  Wisconsin,  274;  Citv  of  Cleburne  v. 
Elder,  102  S.  W.  Bep.,  464;  Davis  v.  Town  of  Guilford,  55  Conn., 
357;  Logansport  v.  Justice,  74  Indiana,  385;  City  of  Evansville  v. 
Wilter,  86  Indiana,  420;  City  of  Indianapolis  v.  Murphy,  91  Ind., 
383;  Pettengill  v.  City  of  Yonkers,  116  N.  Y.,  563,  15  Am.  St.  Bep., 
634;  Montgomery  v.  Wright,  72  Ala.,  411,  47  Am.  Bep.,  422;  Maus 
V.  Springfield,  101  Mo.,  614;  20  Am.  St.  Bep.,  634;  Tice  v.  Bay 
City,  78  Mich.,  209;  Frankfort  v.  Coleman,  19  Ind.  Ap.,  368;  City 
of  Griffin  v.  Johnson,  84  Ga.,  279;  Moore  v.  Minneapolis,  19  Minn., 
302;  see  also  15  Am.  &  Eng.  Encyc.  of  Law,  (2nd  Ed.),  pp.  479-480, 
and  notes. 

Notice  to  a  policeman  charged  with  the  duty  of  reporting  defects 
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such  as  that  which  caused  appellee^s  injury  is  notice  to  the  city.  City 
of  Dallas  v.  Meyers,  55  S.  W.  Bep.,  742;  Carrington  v.  St.  Louis, 
89  Mo.,  208,  58  Am.  Bep.,  108;  Looney  v.  Joliet,  49  111.  App.,  621; 
Toogood  V.  New  York,  102  N.  Y.,  218;  Goodfellow  v.  New  York, 
100  N.  Y.,  15;  Cason  y.  Ottumwa,  102  Iowa,  99;  71  N.  W.  Bep.,  103; 
Columbus  V.  Ogletree,  96  Ga.,  177;  Cummings  v.  Hartford,  70  Conn., 
115,  38  At.  Bep.,  918;  Farley  v.  New  York,  152  N.  Y.,  223,  57  Am. 
St.  Bep.,  511;  Behberg  v.  New  York,  91  N.  Y.,  143;  McGaffinan  v. 
Boston,  149  Mass.,  290;  see  also  6  Enc.  of  Evid.,  p.  484,  and  notes, 
A.  &  E.;  15  Enc.  of  Law  (2nd  ed.),  p.  478,  notes  9  and  10. 

NEILL,  Associate  Justice. — This  is  a  suit  by  the  appellee  against 
appellant  to  recover  damages  for  personal  injuries  caused  by  the 
latter^s  negligence  in  failing  to  keep  one  of  its  streets  in  proper  repair ; 
a  hole  being  in  its  sidewalk,  in  which  plaintiflE  stepped  and  was  in- 
jured. 

In  her  original  petition,  which  was  filed  September  24,  1902,  there 
is  an  absence  of  any  allegation  to  show  whether  she  was  married  or 
single  when  the  accident  occurred,  or  at  the  time  the  suit  was  brought. 
There  is  also  an  absence  of  such  an  allegation  in  her  first  amended 
original  petition,  which  was  filed  April  1,  1907. 

The  defendant's  original  answer  does  not  appear  in  the  transcript 
of  the  record,  nor  does  it  show  when  it  was  filed.  Its  first  amended 
original  answer  was  filed  April  1,  1907.  It,  after  excepting  to  plain- 
tiff^s  petition,  contains  a  plea  in  abatement,  alleging  that  at  the  date 
of  plaintiffs  alleged  injuries  and  when  this  suit  was  instituted  she 
was  a  feme  covert;  and  that  her  husband  not  having  been  made  a 
party,  the  suit  should  be  abated.  The  amended  answer  also  contains 
a  general  denial  and  a  plea  of  contributory  negligence. 

On  the  same  day  plaintiff,  in  reply  to  defendant's  plea  in  abate- 
ment, filed  her  first  supplemental  petition  in  which,  after  excepting 
to  defendant's  plea  in  abatement  because  it  was  not  verified  by  affi- 
davit, she  alleged  that  when  the  suit  was  filed,  and  long  prior  thereto, 
she  was  living  separate  and  apart  from  her  husband,  earning  her 
living  as  a  feme  sole  and  that  her  husband  refused  to  join  in  the 
suit;  that  at  the  time  a  suit  which  had  been  brought  by  her  against 
him  for  a  divorce  was  pending,  and  that  since  she  had  obtained  by 
the  suit  a  decree  of  divorce  from  him,  and  that  she  is  a  single  woman 
and  entitled  to  prosecute  the  suit  without  her  former  husband  being 
made  a  party. 

On  the  day  the  supplemental  petition  was  filed  the  defendant 
filed  its  first  supplemental  answer  containing  the  following  special 
exceptions  thereto:  "(1)  That  plaintiff  can  not  now  obtain  leave  to 
prosecute  this  suit  alone,  because  her  right  of  action  is  barred  by 
the  statute  of  limitations,  if  she  ever  had  any  such  right.  (2) 
That  plaintiff  can  not  set  the  same  up  in  a  supplemental  petition  but 
the  same  must  be  set  up  in  original  pleading  and  petition."  It  then 
alleges  that  plaintiff's  husband,  Chris  Wildenstein,  is  a  necessary  party 
to  the  suit  and  should  be  made  a  party  to  determine  his  interest 
therein;  that  therefore,  there  is  a  non- joinder  of  a  necessary  party. 
The  prayer  is  that  should  the  exceptions  be  overruled  he  be  made  a 
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V»..'>r.*V:.n  a  p^irtj  drfe  iajit  was  d^^niri  The  cause  then  proceeded 
Vf  t:\h.  vrr'ore  a  ;' :r*'.  ar.^  after  nro  witnesses  had  testified  for  plain- 
tiff Ts^fA  tr.e  t;.>d  was  z,T'Af^  cTTi'rS-eiamination,  the  court  refused  de- 
f^rfidarit  leave  to  f:!e  a  trial  amendment,  to  whidi  ruling  it  excepted. 
The  trial  pr^^y-ee^M  ^tA  r^^iXfA  in  a  verdict  and  judgment  in  faTor 
of  i\ie  plaintiff  for  $5,000,  from  which  this  appeal  is  prosecuted. 

ConduMionn  of  Fart. — The  eviflenoe  is  reasonably  sufficient  to  war- 
rant tlie  jurv  in  fin^jir.g  tFie  follo;iin;i  facts:  (1)  That  on  July  25, 
1002,  pl^iintiff,  while  walking  along  the  sidewalk  on  East  Commerce 
Htrfffft  in  the  city  of  San  Antonio,  stepped  into  a  hole  and  was  thrown 
to  the  ground  and  thereby  sustained  serious  and  permanent  personal 
injurirfs.  (2)  That  the  defendant  failed  to  use  ordinary  care  and 
diligenr'e  in  maintaining  the  sirl^ewalk  in  a  condition  reasonably  safe 
for  the  use  of  tfie  public,  and  such  negligence  was  the  proximate 
cauHe  of  plaintiff's  injuries.  (3)  That  if  defendant  did  not  actually 
know  of  Huch  defect  in  the  sidewalk,  such  defect  had  existed  for  sudi 
a  great  length  of  time  and  was  of  such  character  as  to  charge  it  as  a 
matt^T  of  law,  with  knowledge  thereof  and  of  its  danger  to  pedes- 
trians. (4)  That  it  was  at  night  when  defendant  stepped  into  the 
hole,  and  it  being  dark,  the  sidewalk  covered  with  water  and  she 
unaware  of  the  existence  of  such  defect,  she  was  not  guilty  of  any 
negligence  proximately  contributing  to  her  injuries.  (5)  That  by 
roHHon  of  the  negligence  of  defendant  in  allowing  such  defect  in  the 
Hidewnik  and  the  injuries  proximately  caused  the  plaintiff  thereby,  she 
luiH  boon  damaged  in  the  sum  of  $5,000. 

Conclusions  of  Law. — 1.  It  having  been  alleged  in  plaintiff's  first 
supplenientnl  petition  that  her  husband*  had  abandoned  her,  and  had 
reiuscMl  to  join  her  in  the  suit,  she  was,  upon  proof  of  such  allegation, 
authorized  to  institute  and  prosecute  the  suit  without  joining  him  as 
a  party.  Bennett  v.  Gillett,  67  S.  W.  Rep.,  302;  Speer  on  Married 
Women,  see.  287. 

2.  llor  husbnnd  having  abandoned  her  and  refused  to  join  in  the 
«uit.  it  follows  from  our  first  conclusion  of  law  that  the  court  did 
not  err  In  denying  defendant's  motion  to  dismiss  the  action,  because 
♦ho  luiMhnnd  was  not  made  a  party.  There  was  no  issue  as  to  plain- 
tilTV  ixivortun>  when  lier  injuries  occurred  and  when  the  suit  was  in- 
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Btituted^  for  the  allegations  in  her  pleadings^  as  well  as  the  undisputed 
evidence,  show  that  she  was  then  covert.  Nor  was  there  any  question 
about  the  facts  that  when  the  case  was  tried  her  marriage  had  been 
dissolved  by  a  decree  of  divorce  and  she  was  a  single  woman.  Besides, 
it  does  not  appear  from  the  record  that  defendant  requested  that  the 
issue  of  coverture  be  submitted  to  the  jury;  but  on  the  contrary,  it 
shows  the  matter  was  disposed  of  by  the  court  without  objection  from 
either  party. 

3.  There  was  no  error  in  the  court's  overruling  any  of  the  special 
exceptions,  to  plaintiff's  first  supplemental  petition.  Upon  its  face 
the  original  petition,  as  well  as  the  first  amended  one,  was  good; 
and  the  defendant  in  its  first  original  answer  having  for  the  first  time 
pleaded  in  abatement  the  non-joinder  of  her  husband,  (which  should 
have  been  considered  waived  by  the  long  delay  in  setting  it  up)  it 
was  the  proper  mode  of  pleading,  as  prescribed  by  rule  5  of  the  Dis- 
trict Court,  for  plaintiff  to  reply  to  it  by  a  supplemental  petition. 
Standifer  v.  Bond  Hardware  Co.,  94  S.  W.  Eep.,  144. 

4.  The  sixth  assignment  of  error  complains  that  the  court  erred 
in  refusing  to  permit  defendant  to  file  its  trial  amendment.  It  will 
be  seen  from  our  statement  of  the  pleadings  of  the  respective  parties 
that  a  trial  amendment  was  filed  by  the  defendant  on  April  2,  1907, 
but  from  the  judgment  it  appears  that  the  court  refused  to  permit  it 
to  be  filed.  At  the  stage  of  the  trial  when  leave  was  asked  by  the  de- 
fendant to  file  the  trial  amendment,  we  think,  instead  of  the  court's 
abusing  its  discretion  in  refusing  the  request  it  would  have  been  rather 
an  abuse  of  its  discretion  to  have  granted  it.  It  is  apparent  that  the 
matters  sought  to  be  pleaded  by  the  amendment  could  have,  by  the 
exercise  of  proper  diligence,  been  discovered  and  pleaded  long  before 
the  case  was  called  for  trial;  and  this  not  having  been  done,  it  would 
have  been  unjust  to  the  plaintiff,  after  the  trial  before  the  jury  had 
commenced,  to  have  permitted  an  amendment  which  would  have  re- 
quired the  case  to  be  taken  from  the  jury  and  continued  to  another 
term  for  the  purpose  of  citing  new  parties,  sought  to  be  made  by  the 
amendment.  However,  the  trial  amendment  discloses  no  facts  which 
would  render  the  owner  or  the  lessees  of  the  abutting  property  liable 
for  the  defect  in  the  sidewalk  which  caused  plaintiff's  injury.  Side- 
walks are  uniformly  regarded  as  a  part  of  the'  street,  and  the  duty 
primarily  is  upon  the  city  to  exercise  ordinary  care  to  maintain  them 
in  a  reasonably  safe  condition  for  the  use  of  the  public;  and,  ordin- 
arily, an  abutting  owner  is  under  no  duty  to  the  public  to  keep  the 
sidewalk  in  front  of  his  premises  in  repair.  Abbott,  Municipal  Corp., 
see.  1016. 

5.  The  substance  of  special  charge  No.  4,  the  refusal  of  which  is 
the  basis  of  the  seventh  assignment  of  error,  is  embraced  in  the  third 
paragraph  of  the  court's  general  charge,  where  the  principle  of  law 
enunciated  is  as  clearly  stated  and  in  a  manner  as  favorable  to  de- 
fendant as  in  the  charge  requested. 

6.  The  eighth  and  ninth  assignments  of  error  are  directed  against 
the  first  paragraph  of  the  court's  charge,  which  is  as  follows: 

'T[f  you  believe  from  the  evidence  that  on  or  about  July  25,  1902, 
while  plaintiff  was  walking   along  the  sidewalk   on   East   Commerce 
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Street,  in  the  city  of  San  Antonio,  Texas,  and  while  so  walking  she 
stepped  into  a  hole  and  was  thrown  to  the  ground  and  thereby  sus- 
tained any  of  the  injuries  alleged  in  her  petition,  and  you  further 
find  that  said  defendant  city  failed  to  use  ordinary  skill  and  dili- 
gence in  maintaining  said  sidewalk  reasonably  safe  for  persons  using 
the  same,  and  that  such  failure,  if  any,  was  negligence,  and  that  such 
negligence,  if  any,  was  the  proximate  cause  of  plaintiffs  injuries, 
if  any,  and  if  you  further  find  from  the  evidence  that  the  defendant 
city  knew  of  the  defective  condition  of  said  sidewalk,  if  it  was  in 
such  condition,  or  that  the  defect,  if  any,  in  said  sidewalk  had  existed 
for  such  length  of  time  prior  to  the  alleged  injury,  that  the  defendant 
city's  oflScers  or  servants  having  charge  of  such  matters  should,  by  the 
exercise  of  ordinary  diligence,  have  known  of  its  existence,  if  it  did 
exist,  and  you  further  find  that  the  plaintiff  was  not  herself  guilty 
of  any  negligence  which  caused  or  contributed  to  her  injuries,  if  any, 
then  you  will  find  for  the  plaintiflf/'  Without  repeating  the  proposi- 
tions asserted  under  these  assignments,  which  are  merely  enunciations 
of  abstract  principles  of  law,  it  is  deemed  sufficient  to  say  that  the 
principle  involved  in  each  proposition  is  contained  in  the  paragraph 
of  the  charge  complained  of. 

7.  Plaintiff  being  ignorant  of  the  defect  in  the  sidewalk  until 
she  sustained  the  injury  in  consequence  of  it,  could  not  have  been 
guilty  of  contributory  negligence  in  walking  on  it;  and,  as  she  could 
not  have  told  until  she  was  injured  that  it  would  have'  been  safer  for 
her  to  have  taken  the  street  instead  of  the  sidewalk,  we  cannot  per- 
ceive that  it  would  have  been  of  any  benefit  to  defendant  for  her  to 
have  been  permitted  to  answer  the  question:  "Now,  wouldn't  the  safer 
place  be  to  step  out  into  the  street  and  walk  over  that  nice  asphalt 
street?''  After  she  was  injured  by  falling  into  the  hole  in  the  side- 
walk, it  was  evident  that  it  would  have  been  safer,  as  regards  an 
injury  from  the  defective  sidewalk,  for  her  to  have  taken  the  street 
instead.  But  it  would  have  been  of  no  benefit  to  the  defendant  to 
have  her  testify  to  the  fact.  We,  therefore,  overrule  the  tenth  assign- 
ment of  error  which  complains  of  the  court's  sustaining  objections  of 
plaintiff's  counsel  to  the  question  above  quoted,  asked  by  defendant's 
attorney  to  the  plaintiff. 

8.  It  does  not  appear  that  defendant  excepted  to  the  refusal  of 
the  court  to  exclude  the  answers  of  the  witness  Wayrich  to  certain 
questions,  which,  upon  objections  of  its  counsel,  were  held  leading. 
If  the  answers  were  deemed  prejudicial  to  the  defendant,  in  order  to 
predicate  error  upon  the  failure  of  the  court  to  instruct  the  jury  not 
to  consider  them,  a  bill  of  exceptions  should  have  been  reserved  to  the 
ruling.  However,  if  a  bill  of  exceptions  had  been  reserved,  we  would 
be  inclined  to  hold  that  the  error  was  harmless,  because  the  answers 
were  such  as  did  not  in  any  way  tend  to  injure  the  defendant.  There- 
fore the  eleventh  assignment  of  error  is  overruled. 

It  was  a  matter  of  no  concern  to  defendant,  who  is  a  municipal 
corporation,  when  plaintiff's  first  child  was  bom.  If  it  had  been 
shown  that  its  birth  was  res  gestae,  a  part  of  and  cotemporaneous 
with  the  celebration  of  the  marriage,  it  would  not  affect  the  case;  for 
such  an  issue  was  foreign  to  any  issue  in  it.    Therefore  the  court  did 
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not  err  in  refusing  to  permit  defendant's  counsel  to  prove  by  plaintifiE 
that  her  first  child  was  bom  soon  after,  within  three  months  of  her 
marriage.  We  know  of  no  principle  of  impeaching  a  married  woman 
on  a  collateral  issue  such  as  the  birth  of  a  child,  by  showing  how  soon 
it  was  born  after  its  mother^s  marriage.  Such  evidence  might  by 
some  be  regarded  against  public  policy  as  tending  in  the  direction 
of  "race  suicide.^^ 

10.  Our  conclusions  of  fact  dispose  of  the  propositions  under  the 
thirteenth  assignment  of  error  which  contend  the  verdict  is  contrary 
to  the  evidence.  The  court  having  sustained  defendant's  exceptions 
to  the  remarks  of  plaintiffs  counsel,  and  he  having  asked  the  jury 
not  to  consider  them;  we  do  not  think  the  judgment  should  be  re- 
versed on  account  of  them.  Besides,  if  the  remarks  were  improper, 
the  record  shows  that  they  were  made  not  without  provocation. 

There  is  no  error  in  the  judgment  and  it  is  aflSrmed. 

Affirmed. 

Writ  of  error  refused. 


Galveston^  Hakrisburg  &  San  Antonio  Railway  Company  v. 

Bealy  Berry. 

Decided  March    11,   1908. 

Kailroads — ^Alighting  from  Train — ^Personal  Injuries — Charges. 

In  a  suit  by  a  passenger  for  damages  for  personal  injuries  received  while 
attempting  to  alight  from  a  raiiroad  train,  wherein  the  defendant  was  charged 
with  negligence  in  failing  to  stop  the  train  at  a  station  a  sufficient  time  to 
allow  plaintiff  to  alight  therefrom  with  safety,  in  allowing  the  exit  from  the 
train  to  become  crowded  with  incoming  passengers,  whereby  plaintiff  was  delayed 
in  leaving  the  train,  and  in  starting  the  train  suddenly,  thereby  throwing  plain- 
tiff to  the  ground,  charge  of  the  court  considered  and  approved,  and  instructions 
requested  by  defendant  considered,  and  held  properly  refused. 

Appeal  from  the  District  Court  of  Guadalupe  County.  Tried  be- 
low before   Hon.   M.   Kennon. 

Baler,  Botts,  ParJcer  &  Oarwood  and  Dibrell  &  Mosheim,  for  ap- 
pellant. 

Seidemann  &  Short,  for  appellee. 

JAMES,  Chief  Justice. — The  petition  states  that  as  Beny,  a  pas- 
senger, whilst  attempting  to  alight  from  defendant's  train  at  Marion, 
where  it  had  stopped  to  let  off  and  take  on  passengers,  "the  servants 
who  had  charge  of  said  train  started  said  train  to  moving,  thereby 
throwing  the  plaintiff  with  great  force  to  the  ground,  severely  and 
permanently  iu juring  him,"  etc. ;  also  that  his  injuries  "were  caused  by 
said  train  not  being  stopped  long  enough  to  allow  him  time  to  alight 
from  said  train  with  safety;"  also  that  his  injuries  were  proximately 
caused  by  defendant's  negligence  in  not  keeping  back  passengers  who 
boarded  said  train  at  Marion  before  plaintiff  had  time  to  alight,  and 
in  starting  said  train  before  he  had  time  to  safely  alight,  and  that 


522  Texas  Civil  Appeals  Reports,  Vol.  49.  [March, 

when  he  did  attempt  to  alight  he  had  reason  to  believe  that  he  could 
do  80  with  perfect  safety  to  himself,  but  the  defendant  started  said 
train  just  as  plaintiff  attempted  to  alight,  causing  his  injury. 

Defendant  pleaded  general  denial,  and  also  contributory  negligence 
in  this:  That  the  train  stopped  for  two  or  three  minutes,  giving  all 
passengers  time  to  get  out  or  to  board  the  train;  that  before  reaching 
Marion  the  station  was  loudly  announced,  that  plaintiff  had  ample 
time  to  leave  the  train  had  he  used  ordinary  diligence  to  do  so,  and 
that  he  endeavored  to  get  off  while  the  train  was  in  motion,,  and  it 
was  negligence  on  his  part  to  attempt  to  alight  while  the  train  was 
in  motion. 

The  first  assignment  of  error  complains  of  the  refusal  of  a  charge, 
in  effect,  that  if  when  plaintiff  alighted  or  attempted  to  alight  the 
train  was  in  motion  and  that  such  attempt  was  negligence  contributing 
to  his  injury,  to  find  for  defendant,  regardless  of  whether  or  not  those 
in  charge  of  the  train  were  negligent  in  starting  it,  and  regardless  of 
whether  or  not  it  was  suddenly  started  and  not  stopped  a  sufficient 
length  of  time  for  plaintiff  to  alight.  The  court  sufficiently  covered 
this  matter  by  charging:  ''If  you  find  from  the  evidence  that  de- 
fendant (plaintiff)  attempted  to  alight  from  the  train  at  Marion,  the 
same  was  in  motion,  and  you  find  that  in  attempting  to  alight  there- 
from while  the  train  was  in  motion  plaintiff  was  guilty  of  negligence, 
you  will  find  for  the  defendant,  regardless  of  whether  or  not  the  train 
was  stopped  a  reasonably  sufficient  length  of  time  for  the  plaintiff 
to  alight  in  safety/' 

The  second  is  that  the  court  refused  a  charge,  in  substance,  that 
inasmuch  as  the  grounds  of  negligence  stated  in  the  petition  were  that 
defendant  allowed  passengers  to  crowd  upon  the  train  before  plaintiff 
had  time  to  get  off  and  obstructed  plaintiff  in  his  getting  off,  and  in 
not  stopping  the  train  a  sufficient  time  to  permit  plaintiff  to  alight, 
and  in  starting  said  train  as  plaintiff  was  getting  off,  the  jury  should 
not  consider  any  other  grounds  of  negligence  such  as  suddenly  start- 
ing or  jerking  of  the  train.  This  assignment  is  not  well  taken.  The 
petition  alleged  that  as  plaintiff  was  attempting  to  alight  the  train 
started  to  move  thereby  throwing  plaintiff  with  great  force  to  the 
ground,  and  this  act  is  included  therein  as  negligence.  We  think 
under  the  allegation  plaintiff  could  prove  the  nature  of  the  movement 
which  threw  him  with  great  force  to  the  ground,  and  it  would  have 
been  wrong  for  the  court  to  excliide  evidence  of  it  from  consideration. 

The  third  complains  of  the  refusal  of  a  charge  as  follows:  '*The 
court  erred  in  refusing  to  give  to  the  jury  special  charge  No.  3, 
requested  by  the  defendant,  as  follows:  'In  this  cause  you  are  in- 
structed, gentlemen  of  the  jury,  that  the  law  does  not  require  railroad 
companies  operating  passenger  trains  to  stop  their  trains  any  par- 
ticular length  of  time,  but  they  are  required  to  stop  their  trains  at 
regular  stations  a  sufficient  length  of  time  for  passengers  to  get  on 
and  alight  from  the  cars,  and  in  this  case,  if  you  believe  from  the 
evidence  that  defendant's  train  was,  on  the  occasion  complained  of, 
stopped  at  Marion  a  sufficient  length  of  time  for  the  passengers  aboard 
its  train  to  alight  with  safety  by  the  use  of  ordinary  diligence,  you 
will  find  for  the  defendant,' ''     This  charge  would  have  told  the  jury 
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that  defendant  was  free  from  liability  if  it  was  a  fact  that  it  stopped 
the  car  a  suflBcient  time.  It  may  have  stopped  a  reasonably  suflBcient 
time  and  yet  have  been  guilty  of  negligence  leading  to  injury.  The 
question  has  been  passed  on  in  St.  Louis  Southwestern  By.  v.  Cannon, 
81  S.  W.,  778.  The  refusal  of  this  charge  can  hardly  be  complained 
of  when  the  only  paragraph  which  allowed  the  jury  to  find  for  plain- 
tiff required  them  in  order  to  do  so  to  find,  among  other  things,  that 
the  train  did  not  stop  a  reasonably  sufficient  time  to  enable  plaintiff 
to  alight  in  safety. 

We  find  the  refused  charge  referred  to  in  the  fourth  assignment, 
covered  by  what  was  given.  The  same  as  to  the  refused  charge  re- 
ferred to  in  the  sixth  and  eighth  assignments. 

The  fifth  assignment  deals  with  a  refused  charge,  which,  if  given, 
would  have  told  the  jury  that  if  plaintiff  was  hurt  by  attempting  to 
get  off  the  train  when  in  motion,  he  could  not  recover. 

The  seventh  assignment  complains  of  the  refusal  of  a  charge  which 
was  upon  the  weight  of  the  evidence. 

The  ninth  assignment  complains  of  the  following  paragraph  of  the 
charge:  "If  you  find  from  the  evidence  that  at  the  time  alleged  the 
plaintiff  was  a  passenger  on  one  of  defendant's  passenger  trains,  going 
from  Seguin  to  Marion,  and  that  upon  the  arrival  of  the  train  at 
Marion,  the  plaintiff,  without  negligence  or  unreasonable  delay  on  his 
part,  attempted  to  alight  from  the  train,  and  that  while  he  was  so 
attempting  to  alight  therefrom,  those  in  charge  of  the  train  put  it  in 
motion  whereby  the  plaintiff  was  thrown  to  the  ground  and  injured 
flu'bstantially  as  alleged;  and  you  further  find  from  the  evidence  that 
the  train  had  not  stopped  at  the  station  a  reasonably  sufficient  length 
of  time  to  enable  the  plaintiff  to  alight  therefrom  in  safety,  and  that, 
under  all  the  facts  and  circumstances  of  the  case,  it  was  negligence 
in  those  in  charge  of  the  train  to  start  it  when  they  did  and  that 
the  plaintiff's  injuries  were  the  proximate  result  of  such  negligence, 
then  the  plaintiff  would  be  entitled  to  recover  for  such  injuries/' 
There  being  both  pleading  and  evidence  concerning  the  matters  em- 
bodied in  the  charge  the  assignment  is  overruled. 

The  tenth  complains  of  the  action  of  the  court  in  overruling  the 
motion  for  new  trial.  In  view  of  the  verdict  we  dispose  of  this  by 
stating  conclusions  of  fact  derivable  from  the  evidence.  The '  evi- 
dence did  not  establish  contributory  negligence,  and  was  sufficient 
to  disclose  a  want  of  it. 

Affirmed. 

Writ  of  error  refused. 


San  Antonio  &  Aransas  Pass  Bailway  Company  v. 

Simon  Trigo  et  al. 

Decided  March  11,  1908. 

1. — ^RallroadB — Getting  on  Xoving  Car — Negligence,  Question  of  Fact. 

Knowledge  that  it  is  dangerous  to  get  on  a  moving  railroad  train  does  not 
render  the  attempt  to  do  so  negligence  per  se,  except  in  cases  where  the  evi- 
dence excludes  any  other  reasonable  hypothesis  than  that  the  act  was  oontribu- 
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tory  negligence,  and  the  rule  applies  more  strongly  in  the  case  of  a  child  who 
has  been  directed  by  an  employe  of  the  railroad  company  to  board  a  moving 
train. 

2. — ^Same — Component  Acts  of  Negligence. 

In  a  suit  for  damages  resulting  from  personal  injuries  received  by  a*  minor 
-while  attempting  to  board  a  moving  railroad  train,  evidence  that  the  ticket 
office  was  closed  and  the  agent  absent,  that  an  employe  of  the  company  told 
the  child  to  get  off  the  train  and  buy  a  ticket,  and  that  the  ticket  agent  told 
him  to  get  on  the  train,  although  then  in  motioh,  were  all  links  in  the  chain  of 
circumstances  that  led  up  to  the  accident,  and  therefore  admissible  in  evidence. 

Appeal  from  the  District  Court  of  Kendall  County.  Tried  below 
before  Hon.  E.  H.  Burney. 

Houston  Bros.,  W.  A.  Wurzbach  and  B.  J.  Boyle,  for  appellant. — 
Where  a  party  attempts  to  board  a  moving  train  knowing  that  such 
is  dangerous,  he  is  guilty  of  contributory  negligence  as  a  matter  of 
law,  and  can  not  recover.  Texas  Midland  E.  E.  Co.  v.  Ellison,  87 
S.  W.  Eep.,  213;  El  Paso  Elec.  By.  Co.  v.  Kitt,  90  S.  W.  Eep.,  678; 
St.  Louis  S-W.  By.  Co.  v.  Shiflet,  94  Texas,  131,  98  Texas,  326. 

Under  the  evidence  in  this  case,  defendant's  failure  to  have  its 
ticket  office  open  did  not,  alone  or  concurrently  with  other  acta  of 
negligence  charged,  proximately  cause  or  contribute  to  cause  plain- 
tiff's injury.  It  was  error,  therefore,  to  submit  such  issues  to  the 
jury  as  concurring  with  others  acts  of  negligence  to  cause  plaintiff's 
injury.  San  Antonio  &  A.  P.  By.  Co.  v.  Trigo,  101  S.  W.  Eep.,  254; 
Denison  &  S.  By.  Co.  v.  Carter,  98  Texas,  196;  Ft.  Worth  &  D.  C. 
By.  Co.  v.  Work,  100  S.  W.  Eep.,  962. 

The  evidence  in  this  case  did  not  raise  the  issue  as  to  plaintiff  hav- 
ing been  injured  by  reason  of  defendant's  failure  to  hold  the  train  a 
time  reasonably  sufficient  for  plaintiff  to  procure  a  ticket,  but  only 
raised  the  issue  as  to  his  having  been  injured  by  being  caused  by  the 
agent  to  attempt  to  catch  the  moving  train.  San  Antonio  &  A.  P. 
By.  Co.  V.  Trigo,  101  S.  W.  Eep.,  264 ;  Denison  &  S.  By.  Co.  v.  Carter, 

98  Texas,  197;  Ft.  Worth  &  D.  C.  By.  Co.  v.  Work,  100  S.  W.  Eep., 
962. 

W.  F.  Hays,  Ernest  Fellbaum,  H.  C.  Carter  and  Perry  J.  Lewis, 
for  appellees. — A  person,  even  an  adult,  is  not  guilty  of  contributory 
negligence,  as  a  matter  of  law,  when  boarding  a  slowly  moving  train, 
and  particularly  not  when  he  is  acting  under  the  direction  of  an  agent 
or  employe  of  the  defendant.  Mills  v.  Missouri,  K.  &  T.  By.,  94 
Texas,  242;  Gulf,  C.  &  S.  F.  By.  v.  Shelton,  30  Texas  Civ.  App.,  72; 
Missouri,  K.  &  T.  By.  v.  Gist,  31  Texas  Civ.  App.,  662;  Galveston, 
H.  &  S.  A.  By.  V.  Sanchez,  65  S.  W.  Eep.,  893;  Kansas  &  G.  S.  L. 
By.  V.  Dorough,  72  Texas,  108;  Eailway  v.  Murphy,  46  Texas,  356; 
Gulf,  C.  &  S.  F.  By.  v.  Brown,  4  Texas  Civ.  App.,  435;  Texas  &  N. 
0.  V.  Bingham,  2  Texas  Civ.  278;  Houston  &  T.  C.  Ey.  v.  Stewart, 
14  Texas  Civ.  App.,  703;  Chicago,  B.  I.  &  P.  Ey.  v.  Cleaver,  20 
Texas  Ct.  Eep.,  422;  Western  &  A.  E.  E.  v.  Wilson,  71  Ga.,  22; 
s.  c.  2  Am.  N'eg..  Cas.,  382;  North  Birmingham  Ey.  Co.  v.  Liddicoat, 

99  Ala.,  545;  s.  c.  2  Am.  Neg.  Cas.,  104. 
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PLY,  Associate  Justice. — ^This  is  a  suit  for  damages  arising  from 
personal  injuries  inflicted  on  Simon  Trigo,  a  minor,  through  the 
negligence  of  appellant,  instituted  by  Tomasa  J.  de  Collazo,  joined  by 
her  husband,  Jacinto  CoUazo,  for  herself  and  as  next  friend  of  the 
minor.  This  is  a  second  appeal,  and  the  former  opinion  of  this  court 
is  referred  to  for  a  statement  of  the  pleadings,  (101  S.  W.  Rep.,  254). 
The  trial  was  by  jury  and  resulted  in  a  verdict  and  judgment  for 
Simon  Trigo  in  the  sum  of  $8,000  and  for  Tomasa  J.  de  Collazo  in 
the  sum  of  $2,000. 

It  was  proved  that  on  September  4,  1904,  Simon  Trigo,  a  boy  eleven 
years  of  age,  went  into  the  ticket  office  of  appellant  to  get  a  ticket, 
just  before  the  train  was  to  leave,  but  failed  to  get  it  because  the 
agent  was  absent.  He  then  got  on  the  train  and  was  asked  by  an 
employe  of  appellant  if  he  had  a  ticket  and  when  the  reply  was  in  the 
negative,  the  employe  told  him  to  get  off  and  get  a  ticket.  He  got 
off  and  went  to  the  agent  who  was  standing  eiglit  or  ten  feet  from 
the  train  and  asked  for  a  ticket.  The  agent  told  the  boy  that  there 
was  no  time  to  get  a  ticket,  and  for  him  to  get  on  the  train.  In 
obedience  to  the  advice  of  the  agent,  Simon  attempted  to  board  the 
train,  which  was  moving  slowly,  and  fell  between  the  cars  and  received 
such  injuries  to  one  of  his  legs  that  amputation  was  necessitated,  four 
inches  above  the  knee.  At  the  time  the  agent  told  the  boy  to  get  on 
the  train  it  was  moving  slowly,  and  the  boy  immediately  tried  to 
board  it.  The  facts  justify  the  conclusion  that  the  injuries  inflicted 
on  Simon  Trigo  resulted  from  the  negligence  of  appellant,  and  that 
the  jury  were  justified  in  finding  tliat  the  boy  was  not  guilty  of 
contributory  negligence. 

The  first  assignment  of  error  is  directed  at  the  action  of  the  court 
in  refusing  to  instruct  a  verdict  for  appellant,  and  the  proposition 
thereunder  is:  ''Where  a  party  attempts  to  board  a  moving  train 
knowing  that  such  act  is  dangerous,  he  is  guilty  of  contributory  neg- 
ligence as  a  matter  of  law,  and  can  not  recover.*' 

The  proposition  seems  to  be  based  on  the  fact  that  on  the  cross- 
examination  Simon  Trigo  stated  that  he  knew  it  was  dangerous  to  get 
on  the  train  while  it  was  moving.  It  may  be  stated  that  in  connection 
with  that  statement  he  said  the  train  was  going  slow  and  he  thought 
it  was  easy  to  get  on,  he  "thought  it  wasn't  so  very  dangerous,''  giving 
as  his  reason  '^because  I  knew  that  he  knew  more  than  I  did."  If, 
however,  the  boy  did  know  that  it  was  dangerous  to  board  a  moving 
train,  he  knew  no  more  than  every  sane  man  and  woman  knows,  and 
yet  the  question  a^  to  whether  it  is  negligence  to  get  on  a  moving  train 
is  held  to  be  a  question  of  fact  to  be  determined  by  a  jury,  except  in 
cases  where  the  evidence  is  in  such  condition  as  excludes  any  other 
reasonable  hypothesis  than  that  the  act  was  contributory  negligence. 
Knowledge  of  the  danger  attending  getting  on  a  moving  car,  does 
not  render  an  attempt  to  get  on  such  car  negligence  per  se,  and  es- 
pecially would  this  not  be  the  rule  in  the  case  of  a  child  who  has 
been  directed  by  the  agent  of  the  owner  of  the  car  to  get  on  it  while 
it  is  moving.  The  courts  have  never  accepted  the  proposition  that 
getting  on  a  moving  train  was  negligence  per  se.  The  only  effect 
that  proof  of  knowledge  of  the  danger  could  have  would  be  to  place 
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the  child  on  the  same  footing  with  an  adult,  and  the  courts  of 
Texas,  in  all  but  exceptional  cases,  hold  that  whether  getting  on  or 
off  a  moving  train  is  negligence  or  not  is  a  question  for  a  jury.  Mills 
V.  Missouri,  K.  &  T.  By.,  94  Texas,  242.  If  knowledge  of  the  danger 
of  getting  on  and  off  moving  trains  was  made  the  test  as  to  contri- 
butory negligence  per  se,  few,  if  any,  cases  of  that  character  would 
get  to  a  jury,  for  the  reason  that  almost  every  reasonable  person  knows 
the  danger  attending  such  action.  The  boy^s  fears  as  to  getting  on 
the  train  were  removed  by  the  command  or  direction  of  the  agent. 
The  second  assignment  is  like  unto  the  first  and  the  disposition  made 
of  the  first  disposes  of  the  second. 

The  charge  of  the  court  placed  on  appellees  the  burden  of  proving, 
in  addition  to  other  matters,  that  the  boy  endeavored  to  get  a  ticket 
before  he  got  on  the  train,  and  was  unable  to  get  it  because  no  one 
was  in  the  oflBce,  and  the  charge  is  objected  to  on  that  account.  Proof 
of  those  things  was  not  necessary  to  entitle  appellees  to  a  recovery,  but 
we  fail  to  see  any  reason  for  objection  by  appellant  that  such  a  bur- 
den was  placed  on  appellees.  However,  the  fact  of  the  oflBoe  not 
being  open,  and  the  agent  being  absent,  was  a  link  in  a  chain  of  -cir- 
cumstances which  led  up  to  the  accident.  It  was  so  intimately  and 
directly  connected  with  the  other  circumstances  as  to  make  a  com- 
ponent part  of  them.  It  would  have  been  error  to  have  submitted 
it  alone  as  sufficient  ground  of  negligence  to  justify  a  recovery,  because 
stending  alone  it  was  not  the  proximate  cause  of  the  injury,  but  as  one 
among  other  circumstances  leading  up  to  the  result  it  was  properly 
submitted.    That  was  in  effect  held  on  the  former  appeal  of  this  case. 

The  proof  showed  that  an  employe  of  appellant  caused  the  boy  to 
get  off  the  train  to  obtain  a  ticket.  That  employe  knew  that  he  got 
off  and  it  was  negligence  to  start  the  train  before  the  ticket  could  be 
obtained  or  the  boy  could  get  back  on  the  train.  That  negligence 
concurred  with  the  negligence  of  the  agent  in  telling  the  boy  to  get  on 
the  train.  The  facts  indicate  that  the  agent  would  not  have  told  the 
boy  to  get  on  the  train  but  would  have  sold  him  a  ticket,  if  the  train 
had  not  started.  The  act  of  the  employe  on  the  train  and  that 
of  the  employe  on  the  ground  were  parts  of  the  same  transaction  and 
concurrently  contributed  to^  bring  about  the  result.  By  proximate 
cause  is  not  meant  the  last  cause,  nor  the  sole  cause,  but  any  act  that 
aided  in  producing  the  result.  Shippers  Co.  v.  Davidson,  35  Texas 
Civ.  App.,  558;  Galveston,  H.  &  S.  A.  Ry.  v.  Vollrath  (Texas  Civ. 
App.),  89  S.  W.  Bep.,  279. 

The  failure  to  hold  the  train  a  reasonable  time  was  submitted  as 
one  of  a  series  of  acts  which  led  up  to  the  injury  of  appellant  and 
it  was  properly  submitted.  The  same  can  be  said  of  the  issue  as  to 
Simon  Trigo  being  told  to  leave  the  train  and  get  a  ticket. 

The  verdict  is  not  excessive. 

The  other  assignments  of  error  are  disposed  of  by  our  opinion  here- 
inbefore set  forth.     The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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J.  A.  Elliott  v.  I.  C.  Morris. 

Decided  March  12,  1908. 

l.—Jadgment— Estoppel. 

J.  A.  E.  and  W.  F.  £.  were  brothers,  and  had  been  partners  in  business. 
L.  was  indebted  to  J.  A.  E.,  and  for  the  purpose  of  paying  his  indebtedness 
had  a  deed  prepared  to  a  section  of  land  owned  by  him,  but  by  mistake  the  deed 
was  executcKl  to  both  of  the  brothers,  instead  of  to  J.  A.  £.  alone;  after  the 
deed  was  executed  it  was  delivered  by  L.  to  the  attorneys  of  J.  A.  £.,  who 
neglected  for  more  than  two  years  to  notify  J.  A.  E.  that  the  deed  had  been 
executed;  shortly  after  the  execution  of  the  deed  M.  brought  suit  in  trespass 
to  try  title  against  L.  for  the  land;  W.  F.  E.  assisted  L.  in  employing  counsel 
to  defend  the  suit,  and  was  present  at  the  trial;  J.  A.  E.  had  nothing  to  do 
with  the  case  until  after  trial  and  judgment  against  L.,  when  he  became  a 
surety  on  L.'s  appeal  bond,  and  otherwise  interested  himself  in  having  the 
judgment  reversed,  to  the  end  that  he  might  collect  his  debt  against  L.,  which 
he  supposed  was  still  unpaid.  Held,  the  partnership  between  J.  A.  E.  and 
W.  F.  E.  having  been  dissolved  long  prior  thereto,  J.  A.  E.  was  not  estopped  by 
the  acts  of  W.  F.  E.  in  the  suit  of  M.  against  L.  for  the  land,  and  the  judgment 
rendered  therein  was  not  conclusive  upon  J.  A.  E. 

2. — ^Tretpass  to  Try  Title — Judgment — ^Parties  Bound. 

In  trespass  to  try  title  the  judgment  is  conclusive  only  upon  parties  to 
the  action,  their  privies,  and  those  claiming  by  conveyance  made  pending  the 
action. 

3. — Charge— Issue  Without  Evidence. 

It  is  error  for  the  trial  court  to  submit  an  issue  tendered  by  the  pleading 
but  without  evidence  to  support  it. 

4. — ^Trespass  to  Try  Title — ^Mortgage — Alternative  Kelief . 

When,  in  trespass  to  try  title,  the  plaintiff  prays  for  alternative  relief  in 
the  way  of  foreclosure  in  the  event  the  instrument  he  relies  on  to  prove  title 
should  be  held  to  be  a  mortgage,  and  introduces  evidence  to  warrant  a  fore- 
closure, it  is  error  for  the  court  to  instruct  a  verdict  for  the  defendant  if  the 
jury  should  find  the  instrument  to  be  a  mortgage. 

5. — ^Trespass  to  Try  Title-School  Land — ^Fraud — Common  Source. 

Where,  in  trespass  to  try  title  to  a  section  of  school  land,  the  plaintiff 
and  defendant  claim  the  land  under  a  common  source,  and  the  defendant  plead 
only  estoppel  by  judgment,  it  was  error  for  the  court  to  instruct  the  jury  to 
find  for  the  defendant  if  they  found  from  the  evidence  that  the  common  source 
of  title  had  perpetrated  a  fraud  upran  the  State  in  acquiring  the  land.  It 
was  a  defense  the  defendant  could  not  assert  without  proper  pleading  showing 
a  right  in  himself  to  the  land  other  than  through  the  purchase  thereof  by  the 
common  source. 

Appeal  from  the  District  Court  of  Nolan  County.  Tried  below 
before  Hon.  Jas.  L.   Shepherd. 

No  briefs  reached  the  reporter. 

0 

WILLSON,  Chief  Justice. — The  suit  was  brought  by  appellant 
against  appellee  to  try  the  title  to  section  No.  34,  in  block  No.  20, 
situated  in  Nolan  County  and  surveyed  for  the  benefit  of  the  public 
schools  by  virtue  of  a  certificate  issued  to  the  Texas  &  Pacific  Ey. 
Company.     It  does  not  appear  from  the  record  when  the  suit  was 
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commenced.  Appellee's  first  amended  original  answer  was  filed  No- 
vember 14,  1905,  and  consisted  of  a  general  denial,  a  plea  of  not 
guilty,  a  plea  of  res  adjudicata,  and  a  plea  of  title  under  the  three 
years'  statute  of  limitation.  In  accordance  with  the  verdict  of  a 
juiy  on  April  5,  1907,  a  judgment  was  rendered  in  favor  of  appellee. 

The  evidence  shows,  and  we  find  as  facts,  that  the  land  was  patented 
to  one  W.  C.  Logan,  November  14,  1900,  as  the  purchaser  thereof 
from  the  State  in  accordance  with  the  provisions  of  the  Act  of  1895, 
General  Laws,  p.  63,  and  the  Act  of  1897,  General  Laws,  p.  184;  that 
on  January  4,  1901,  appellant  from  Arlington  wrote  to  Logan  at 
Merkel  as  follows:  "Your  letter  to  hand.  Will  say  that  I  can't  say 
just  when  I  will  be  out.  Now,  W.  C,  you  have  a  patent  to  34.  I 
will  give  you  $2.25  per  acre.  If  you  don't  want  to  take  the  price,  I 
would  like  to  have  some  showing  for  what  you  owe  me.  If  you  will, 
I  wish  you  would  go  to  Beall  &  Beall  and  fix  this  up  some  way;" 
that  the  Beall  &  Beall  referred  to  in  the  letter  was  a  firm  of  lawyers 
doing  business  in  Sweetwater,  and  as  such  had  been  representing  ap- 
pellant; that  on  January  21,  1901,  Logan  handed  to  W.  W.  Beall,  a 
member  of  said  firm  of  Beall  &  Beall,  the  letter  quoted  above  and 
stated  that  he  wished  to  convey  the  land  to  appellant;  that  Beall  there- 
upon prepared  a  deed  to  be  executed  by  Logan  conveying  the  land 
to  appellant  and  W.  P.  Elliott  jointly ;  that  said  W.  F.  Elliott  and  ap- 
pellant had  been  partners  in  business,  and  Beall  so  prepared  the  deed 
on  the  supposition  that  Logan  wished  to  convey  to  the  partnership; 
that  as  so  erroneously  prepared  the  deed  was  executed  by  Logan  and 
delivered  to  Beall  for  appellant;  that  Beall  placed  the  deed  with  other 
papers  belonging  to  appellant  in  his,  Beall's,  office,  which  with  its 
contents,  including  the  deed,  was  destroyed  by  fire  in  December,  1901 ; 
that  at  the  time  it  was  executed  Beall  did  not  then  advise  appellant 
that  Logan  had  executed  the  deed,  and  appellant  did  not  learn  of  its 
execution  until  the  fall  of  1903;  that  November  23,  1903,  in  lieu  of 
the  destroyed  deed  Logan  made  another  deed  conveying  the  land  to 
appellant;  that  to  correct  the  error  in  the  original  deed  from  Logan 
to  appellant  whereby  the  land  was  conveyed  to  him  and  W.  F.  Elliott 
jointly,  the  latter,  by  an  instrument  executed  March  3,  1904,  released 
to  appellant  his  interest  in  the  land;  that  on  February  7,  1901,  ap- 
pellee brought  suit  against  Logan  to  try  the  title  to  the  land,  which 
on  a  trial  had  April  18,  1901,  resulted  in  a  judgment  in  favor  of  ap- 
pellee for  the  land;  and  that  an  appeal  perfected  from  this  judgment 
was  not  prosecuted  and  the  same  was  on  March  8,  1902,  affirmed  on 
certificate. 

On  a  former  appeal  of  this  case  the  Court  of  Civil  Appeals  for  the 
Second  District  on  testimony  the  same,  apparently,  as  the  testimony  in 
the  record  on  this  appeal,  held  that  the  instrument  executed  by  Logan 
January  21,  1901,  and  delivered  to  Beall  for  appellant,  thereupon 
became  effective  as  a  deed  and  operated  to  pass  to  appellant  the  legal 
title  to  the  land.  (98  S.  W.,  221.)  We  now  concur  in  the  conclusion 
then  reached  by  that  court. 

On  that  appeal  the  case  was  remanded  for  a  new  trial  because  the 
trial  court  had  made  no  finding  on  appellee's  plea  of  res  adjudicata. 
On  the  trial  resulting  in  the  judgment  from  which  this  appeal  ia 
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prosecuted,  the  issue,  with  others,  was  submitted  to  the  jury,  and  a 
general  verdict  in  appellee's  favor  was  returned. 

The  judgment  relied  upon  as  being  conclusive  of  the  controversy  be- 
tween the  parties  to  this  suit  was  rendered  April  18,  1901,  in  a  statu- 
tory action  of  trespass  to  try  title  brought  by  appellee  against  Logan 
February  7,  1901.  On  the  face  of  the  record  of  that  suit  appellant 
was  not  a  party  to  it.  The  contention  on  the  trial  of  this  suit  was 
that  he  had  employed  counsel  and  assisted  in  the  defense  of  that  suit, 
and  that  thereby,  while  not  a  nominal,  he  became  a  real  party  to  the 
suit,  and  so  was  concluded  by  the  judgment  rendered  therein.  If  we 
concurred  in  appellee's  view  of  the  law,  we  would  doubt  the  suflBciency 
of  the  evidence  in  the  record  before  us  to  support  a  finding  that  ap- 
pellant was  concluded  by  the  judgment.  Personally  he  had  not  em- 
ployed counsel  to  defend  the  suit  prior  to  its  trial  nor  in  any  way 
assisted  in  trying  or  preparing  it  for  trial.  Personally  he  was  not 
present  when  it  was  tried.  His  connection,  if  any,  with  that  suit  be- 
fore it  was  tried  was  through  his  brother  W.  F.  Elliott.  The  latter 
with  Logaii  employed  an  attorney  to  defend  the  suit,  and  was  present 
and  assisted  in  its  trial.  Appellant  and  W.  F.  Elliott  prior  to  1899 
had  been  partners  in  business,  and  it  may  be  assumed  together,  as 
partners,  were  then  interested  in  transactions  had  with  Logan  re- 
specting the  land  in  controversy  and  otlier  lands.  If  that  partnership 
had  existed  at  the  time  W.  F.  Elliott  took  the  part  he  was  shown  to 
have  taken  in  the  defense  of  the  Morris  suit,  and  if  that  partnership 
had  then  owned  the  interest  in  the  land  which  appellant  by  his  suit 
is  now  seeking  to  recover,  it  might  well  be  contended  that  appellant 
was  bound  by  said  W.  F.  Elliott's  acts.  But  appellant  testified  that 
the  partnership  between  himself  and  W.  F.  Elliott  ceased  to  exist  in 
1899,  long  before  the  commencement  of  Morris'  suit  against  Logan. 
There  is  nothing  in  the  record  to  contradict  his  testimony  in  this 
particular,  except  an  allegation  in  the  petition  in  a  suit  filed  N'ovember 
8,1902,  by  Logan,  "suing,"  it  recites,  "for  himself  and  for  the  use  and 
benefit  of  W.  F.  and  J.  A.  Elliott"  against  one  Armstrong  for  dam- 
ages for  an  alleged  failure  to  properly  prosecute  an  appeal  taken  by 
Logan  against  the  judgment  rendered  in  the  Morris  suit,  that  they 
then  were  and  before  that  time  had  been  partners  in  the  land  trans- 
actions with  Logan.  The  allegation  in  the  petition  referred  to,  which 
for  anything  to  the  contrary  appearing  in  the  record,  may  have  been 
made  without  appellant's  consent  or  knowledge,  ought  not  to  be  given 
weight  as  evidence  contradicting  his  testimony.  There  is  in  the  re- 
cord no  evidence  that  W.  F.  Elliott  in  any  other  way  than  as  appellant's 
partner  had  been  authorized  to  act  for  him  in  anything  he,  W.  F. 
Elliott,  had  done  in  connection  with  the  defense  of  the  Morris  suit. 
No  reason  therefore  is  apparent  why  appellant  should  be  held  to  be 
bound  by  acts  or  conduct  of  his  brother  in  connection  with  the  suit. 
So,  it  may  be  said  there  is  an  absence  in  the  record  of  evidence  suffi- 
cient to  support  the  contention  that  at  the  time  of  the  trial  of  the 
Morris  suit  appellant  had  in  any  manner  had  any  connection  with  it. 
After  that  suit  wUs  tried,  however,  it  appears  that  appellant  became 
a  surety  on  Logan's  bond  on  his  appeal  from  the  judgment  rendered. 
Vol.  XLIX.  Civil— 34. 
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and  interested  himself  in  an  effort  to  have  the  judgment  against 
Logan  reviewed  bj  the  Appellate  Court.  This  seems  to  have  been 
his  only  connection  with  that  litigation.  He  was  then  ignorant  of  the 
fact  that  the  land  had  been  conveyed  to  him  by  Logan's  deed  of 
January  21,  1901,  and  explained  the  interest  taken  by  him  in  the 
suit  by  the  statement  that  Logan  was  indebted  to  him,  was  insolvent, 
and  owned  no  property,  other  than  the  land,  to  which  he  could  look 
for  his  debt.  We  do  not  think,  in  any  view  of  the  law,  that  the  con- 
nection appellant  was  shown  to  have  had  with  the  suit  after  it  had 
been  finally  tried,  should  be  held  to  operate  to  conclude  him  from  as- 
serting the  title  he  is  here  asserting  to  the  land. 

But  there  is  another  view,  precluding  such  a  result,  to  be  taken  of 
the  case.  The  Morris  suit  against  Logan  was  the  statutory  action  of 
trespass  to  try  title.  The  law  then  and  now  in  force  declared  that 
"any  final  judgment  rendered  in  any  action  for  the  recovery  of  real 
estate  hereafter  commenced  shall  be  conclusive  as  to  the  title  or  right 
of  possession  established  in  such  action  upon  the  party  against  whom 
it  is  recovered,  and  upon  all  persons  claiming  from,  thrQugh  or  under 
such  party,  or  by  title  arising  after  the  commencement  of  such  action.*' 
Sayles'  Stat.,  art.  5275.  Construing  the  statute  quoted  Chief  Justice 
Stayton,  in  Stout  v.  Taul,  71  Texas,  444,  says:  **This  restricts  the 
conclusive  effect  of  the  judgment  to  the  parties  in  legal  effect  before 
the  court  where  it  is  rendered,  makes  certain  by  the  record  the  extent 
and  effect  of  the  judgment,  and  avoids  all  uncertainty  in  reference  to 
such  judgments  as  would  result  if  evidence  outside  the  record  might 
be  resorted  to  for  the  purpose  of  showing  who  are  bound  by  a  judg- 
ment or,  in  other  words,  who  were  parties  to  the  action.  It  establishes 
a  rule  consistent  with  the  principle  of.  justice  which  denies  effect  to  a 
judgment  against  any  one  not  brought  before  the  court  rendering  it 
in  some  mode  prescribed  by  law,  except  as  to  those  claiming  through 
a  party  to  such  action  through  inheritance  or  representative,  or  by 
conveyance  made  pending  or  after  the  commencement  of  the  action." 
And  see  Haneyv.  Brown,  46  S.  W.,  67.  So  construed,  it  seems  to  us 
the  statute  must  be  Held  to  be  conclusive  of  the  question  made  on  this 
appeal.  The  trial  court  should  not  have  submitted  as  an  issue  to  be 
determined  by  the  jury  appellee's  plea  of  re8  adjudicata.  The  plea  on 
its  face  was  insufficient,  and  the  evidence  admitted  under  it  did  not 
present  a  defense  to  appellant's  suit. 

The  trial  court  instructed  the  jury  to  find  for  appellee  if  they  be- 
lieved the  instrument  executed  by  Logan  January  21,  1901,  and  pur- 
porting to  convey  the  land  to  appellant  and  W.  F.  Elliott,  was  not 
intended  to  operate  as  a  deed,  but  instead  was  intended  as  security  for 
a  debt  due  by  Logan  to  appellant.  There  is  no  evidence  of  any  pro- 
bative force  in  the  record  sent  to  this  court  tending  to  show  that  the 
instrument  may  have  been  intended  at  the  time  it  was  executed  to  oper- 
ate other  than  as  a  deed.  Appellant  in  his  letter  to  Logan  offered  him 
$2.25  per  acre  for  the  land,  and  expressed  a  desire,  if  Logan  should 
not  be  willing  to  accept  the  price  offered,  for  "some  showing  for  what" 
Logan  owed  him.  Logan's  instructions  to  Beall,  after  receiving  the 
letter,  were  to  prepare  a  deed  conveying  the  land  to  appellant.  Such  a 
deed  was  prepared  by  Beall  and  executed  and  delivered  by  Logan.  There 
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is  not  in  the  record  the  slightest  evidence  indicating  that  the  parties 
then  understood  that  instrument  to  be  or  as  intended  to  operate  as 
anything  other  than  a  deed. 

But  had  the  evidence  established  the  instrument  as  a  mortgage^  the 
charge  would  have  been  erroneous.  In  his  supplemental  petition  ap- 
pellant had  alleged  facts  which  if  proven  would  have  entitled  him,  as 
the  alternative  relief  he  prayed  for,  to  a  foreclosure  of  the  instrument, 
if  a  mortgage,  in  the  absence  of  allegation  and  proof  on  appellee's 
part  of  facts  suflScient  to  defeat  such  a  foreclosure.  It  therefore  clear- 
ly was  error  to  instruct  the  jury  to  return  a  verdict  for  appellee  mere- 
ly on  a  finding  that  the  instrument  was  intended  to  operate  as  security 
for  a  debt. 

It  appeared  from  the  evidence  on  the  trial  that  on  January  15,  1896, 
one,  Keid,  as  an  actual  settler  thereupon,  applied  to  purchase  section 
38,  contiguous  to  the  land  in  controversy;  that  said  section  38  was 
awarded  to  him  by  the  Commissioner  of  the  General  Land  Office, 
February  21,  1896;  that  on  October  13,  1897,  he  sold  and  conveyed 
his  right  to  the  land  so  awarded  to  him  to  Logan;  that  on  January 
14,  1899,  Logan  as  an  actual  settler  thereupon,  applied  to  purchase 
said  section  38;  that  on  February  23,  1899,  Reid  made  proof  that  he 
had  occupied  the  land  from  the  date  of  his  application  to  purchase  it 
to  the  date  of  his  sale  thereof  to  Logan;  that  on  March  13,  1899, 
Logan  made  proof  that  he  was  then  the  owner  of  the  land  by  purchase 
from  Reid,  and  that  he  and  Reid  together  had  resided  upon  the  land 
for  three  consecutive  years  from  the  date  of  its  sale  by  the  State  to 
Reid;  and  that  on  such  proof  on  January  19, 1901,  section  38  was  patent- 
ed to  Logan  as  assignee  of  Reid.  Under  the  provisions  of  the  law  then 
in  force  permitting  an  actual  settler  who  had  become  the  owner  of, 
or  who  had  been  awarded,  a  part  of  the  lands  authorized  to  be  sold, 
to  purchase  other  and  contiguous  lands,  on  August  10,  1900,  Logan  ap- 
plied to  purchase  the  land  in  controversy,  making  oath  that  his  home 
was  then  on  said  section  38.  In  accordance  with  his  application  the 
land  was  awarded  to  Logan  September  20,  1900,  and  it  was  patented  to 
him  November  14,  1900. 

At  appellee's  request  the  court  instructed  the  jury  to  find  in  his 
favor  if  they  believed  that  at  the  time  Logan  filed  on  the  land  in 
controversy  he  did  not  own  section  38  or  was  not  residing  thereupon. 
The  only  right  to  the  land  asserted  by  appellee  in  his  pleadings  was 
the  right  acquired  by  him  under  the  judgment  in  his  favor  against 
Logan,  and  under  the  statute  of  limitations  of  three  years.  His  plea 
setting  up  the  statute  of  limitations  was  not  submitted  to  the  jury 
as  an  issue  in  the  case.  We  are  at  a  loss  to  understand  upon  what 
theory  of  the  pleadings  and  the  evidence  the  instnictions  referred  to 
were  given.  Appellant  had  proven  a  clear  legal  title  to  the  land. 
The  only  defense  pleaded — except  the  statute  of  limitations — ^as  against 
such  title  was  an  estoppel  by  reason  of  the  judgment  in  the  Morris 
suit  against  Logan.  In  this  attitude  of  the  proof  and  pleadings, 
whether  Logan  had  or  had  not  perpetrated  a  fraud  on  the  State  in 
his  purchase  of  the  land  in  controversy,  was  wholly  immaterial.  It 
was  a  defense  appellee  could  not  assert  without  proper  pleading  show- 
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ing  a  right  in  himself  to  the  land,  other  than  through  Logan's  pur- 
chase thereof. 

For  the  errors  pointed  out  the  judgment  of  the  lower  court  must 
be  reversed.  As  this  is  the  second  appeal  of  the  case,  and  we  find 
nothing  in  the  record  indicating  that  on  another  trial  any  other  than 
a  judgment  for  appellant  could  be  rendered,  it  is  proper,  we  think, 
to  here  render  such  a  judgment.  The  judgment  of  the  court  below, 
therefore,  will  be  reversed  and  a  judgment  will  be  here  rendered  for 
appellant. 

ON  MOTION   FOB  REHEARING. 

After  further  consideration  of  the  questions  presented  by  the  record 
on  this  appeal  we  have  reached  the  conclusion  that  a  judgment  should 
not  be  here  rendered,  but  that  the  cause  should  be  remanded  for  a 
new  trial.  As  evidence  of  his  title  to  the  land  in  controversy  ap- 
pellant relied  upon  a  deed  conveying  same  to  him,  claimed  to  have 
been  executed  by  Logan  January  21,  1901.  Before  the  alleged  deed 
was  ever  placed  on  record  it  was,  it  seems,  destroyed  by  fire.  Whether 
Logan  in  fact  executed  the  alleged  deed  to  Elliott  or  not  seems  to 
have  been  a  controverted  issue  in  the  case.  That  it  may  be  determined 
in  the  trial  court,  the  motion  for  a  rehearing  will  be  granted  and  the 
cause  will  be  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Texas  &  Pacific  Railway  Company  v.  J.  A.  McCarty. 

Decided  March  12,  1908. 

1. — ^Personal  Injnriet — ^Measure  of  Damaffes — Charge— 'Tall  Compensation." 

In  a  suit  for  damages  for  personal  injuries,  upon  the  measure  of  damages 
the  court  charged  the  jury,  if  they  found  for  plaintifT,  to  "assess  his  damages 
at  such  an  amount  as,  in  the  exercise  of  a  sound  discretion  and  judgment,  you 
believe  will  fully  compensate  him,"  etc.  Held,  that  while  the  use  of  the  word 
"fully,"  as  measuring  the  compensation  to  be  allowed,  is  not  to  be  approved,  it 
was  not  reversible  error. 

2. — Same— Pleading — Items  of  Damage — Charge. 

When,  in  a  suit  for  personal  injuries,  several  distinct  items  or  grounds  for 
recovery  are  set  forth  in  the  pleading,  and  a  specific  amount  claimed  for  each 
item,  and  the  evidence  as  to  an  item  of  damage  would  authorize  a  recovery  for 
a  larger  amount  than  that  claimed  in  the  pleading,  it  is  affirmative  error  to  in- 
struct the  jury  to  allow  for  the  amount  shown  by  the  evidence.     Rule  applied. 

Appeal  from  the  District   Court  of  Nolan  County.     Tried  below 
before  Hon.  Jas.  J.  Shepherd. 

Wagstaf  &  Davidson,  for  appellant. 

Cunningham  &  Oliver  and  Hart,  Mahaffey  £  Thomas,  for  appellee. 

WILLSON,  Chief  Justtcb. — The  action  was  by  appellee  for  dam- 
ages for  personal  injuries  alleged  to  have  been  suffered  by  him  as  the 
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result  of  appellant^s  negligence.  He  recovered  a  judgment  for  $1930, 
the  full  amount  for  which  he  sued. 

The  court  instructed  the  jury  if  they  found  for  appellee  to  "assess 
his  damages  at  such  an  amount  as,  in  the  exercise  of  a  sound  discre- 
tion and  judgment,  you  believe  wUl  fully  compensate  him,'^  etc.  In 
its  iirst  assignment  of  error  appellant  asserts  that  in  using  the  word 
"fully^*  as  measuring  the  compensation  to  be  allowed,  the  court  erred. 
We  think  it  would  be  the  better  practice  in  such  instructions  to  omit 
unnecessary  qualifying  words,  as  the  meaning  to  be  conveyed  without 
them  would  be  more  clearly  if  not  more  accurately  expressed.  But 
we  do  not  think  the  use  of  the  word  complained  of  was  error.  If  en- 
titled to  recover  an}i;hing  appellee  was  entitled  to  recover  compensa- 
tion for  the  injury  suffered.  When  used  to  define  damages  recover- 
able, we  think  the  words  "full  compensation**  mean  simply  "compen- 
sation.** Appellant's  contention  is  that  appellee  was  entitled  to  re- 
cover only  such  damages  as  "fairly**  and  "reasonably**  would  compen- 
sate him  for  the  injuries  suffered.  To  this  we  agree.  But  we  also 
agree  with  appellee  that  in  contemplation  of  the  law,  to  be  either  a 
fair  or  a  reasonable  compensation  in  a  given  case,  the  damages  re- 
coverable must  be  a  full  compensation  for  the  injuries  suffered.  (Sor- 
ensen  v.  Case  Thrashing  Machine  Co.,  109  N.  W.,  86.)  The  first 
assignment  of  error  is  overruled. 

On  the  measure  of  damages  recoverable  if  their  verdict  should  be  in 
appellee's  favor,  the  court  further  instructed  the  jury  as  follows: 
"And  if  you  further  believe  from  the  evidence  that  plaintiff  has  lost 
time  from  his  work,  and  you  believe  from  the  evidence  that  his  in- 
juries, if  any,  are  permanent  and  will  lessen  his  ability  to  labor  and 
earn  money  in  future,  then  you  may  in  estimating  his  damages  allow 
him  such  sum,  if  paid  now,  as  you  believe  from  the  evidence  will  be  a 
fair  and  reasonable  compensation  for  the  value  of  his  loss  of  time  and 
for  his  diminished  capacity  to  earn  money  in  future,  to  which  you 
may  add  the  reasonable  and  necessary  expenses  of  attending  physicians, 
and  for  medicine  used,  if  you  find  any  of  these  facts.**  The  portion 
quoted  of  the  charge  is  complained  of  in  the  remaining  assignment 
of  error. 

As  damages  resulting  from  injuries  alleged  to  have  been  suffered  by 
him,  appellee  by  his  suit  sought  a  recovery  of  $600  on  account  of 
inability  to  work  at  his  trade  as  a  harness  maker,  $600  on  account 
of  a  diminished  capacity  to  earn  money  in  the  future,  $50  for  services 
of  a  physician,  $10  expended  for  medicine,  and  $670  on  account  of 
physical  pain  and  mental  anguish  suffered  by  him.  The  verdict  was 
for  a  lump  sum,  $1930 — ^the  aggregate  of  the  several  sums  sued  for. 

The  specific  objection  urged  to  the  portion  of  the  charge  in  question 
is  that  it  did  not  limit  appellee*8  recovery  as  to  each  of  the  items  to 
a  sum  not  in  excess  of  that  claimed  in  the  petition  on  account  of  it, 
but  instead  authorized  a  finding  on  account  of  any  one  of  'the  items 
of  a  sum  in  excess  of  that  sued  for  on  its  account.  We  think  the  ob- 
jection must  be  sustained. 

In  City  of  Dallas  v.  Jones,  93  Texas,  38,  the  plaintiff  in  his  petition 
claimed  $100  for  medical  services  and  medicine.  He  testified  that  he 
had  paid  out  for  doctors*  bills  $200,    The  trial  court  instructed  the 
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jury,  if  they  found  for  plaintiff,  to  find  such  an  amount  of  damages 
as  would  compensate  him  (among  other  things)  "for  his  expense 
necessarily  incurred  in  respect  to  (his  wife's)  injuries,  if  any  had 
been  shown/'  With  reference  to  this  charge  the  Supreme  Court  said: 
*^Vhen  the  evidence  as  to  an  element  of  damage  would  authorize  a 
recovery  for  a  greater  amount  than  that  claimed  in  the  petition,  it  is 
affirmative  error  to  instruct  the  jury  to  allow  for  the  amount  shown 
by  the  evidence.  It  is  not  the  case  of  an  instruction  which  is  defec- 
tive in  not  covering  every  point,  but  which  is  good  as  far  as  it  goes. 
In  the  latter  case,  the  party  desiring  a  more  comprehensive  instruction 
must  ask  it.  No  so  in  the  former;  it  is  error  which  works  a  reversal 
of  the  judgment.'* 

The  rule  announced  when  applied  to  the  facts  of  this  case  as  shown 
by  the  record,  necessitates  a  reversal  of  the  judgment  of  the  trial 
court.  Appellant  testified  that  he  was  a  harness  maker,  and  as  such, 
prior  to  the  time  he  suffered  the  injuries  complained  of  earned  $60  a 
month;  that  during  a  period  of  five  or  six  months  after  he  suffered 
the  injuries,  he  was  incapacitated  for  working  as  a  harness  maker, 
but  could  do  some  work,  the  value  of  which  was  not  shown;  and  that 
at  the  time  of  the  trial — seventeen  months  after  the  injury  was  sus- 
tained— ^his  earning  capacity,  diminished  as  a  result  of  the  injury, 
was  only  $25  per  month.  A  simple  calculation  will  show  that  if  he 
lost  his  earnings  as  a  harness  maker  six  months  and  if  his  earning 
capacity  for  the  remaining  eleven  months  intervening  between  the  date 
he  sustained  the  injury  and  the  date  of  the  trial,  had  been  diminished 
$35  a  month,  the  damage  suffered  by  him  on  account  of  time  and 
wages  lost,  instead  of  being  $600  as  claimed  by  him  in  his  petition, 
was  $745.  So,  it  must  be  said  that  the  evidence  authorized  "a  recovery 
for  a  greater  amount  than  that  claimed"  in  his  petition,  and  that  the 
case,  therefore,  is  within  the  rule  announced  by  the  Supreme  Court. 
And  see  Martin-Brown  Co.  v.  Pool,  40  S.  W.,  821;  Missouri,  K,  & 
T.  Ry.  Co.  v.Pawkett,  68  S.  W.,  324. 

The  judgment  is  reversed  and  the  cause  is  remanded  for  a  new 
trial. 

Reversed  and  remanded. 


LuLiNG  Oil  &  Manufacturinq  Company  v.  Lane  &  Bodley 

Company. 

Decided  March  14,  1008. 

1. — Corporation — ^Lien — Notice  to  Agent. 

The  general  rule  that  notice  to  an  agent  is  notice  to  his  principal  can  only 
be  applied  when  the  matter  with  reference  to  which  notice  is  given  is  within 
the  scope  of  the  agent's  authority,  or  has  some  direct  connection  with  his 
agency.  Notice  to  an  agent  of  a  corporation,  with  reference  to  a  matter  en- 
tirely beyond  the  scope  of  his  agency,  would  not  be  notice  to  the  corporation. 

2. — Same — ^Notice  to  Director. 

An  oil  company  made  a  contract  with  G.  to  build  a  mill,  G.  to  furnish  all 
material,  labor  and  machinery,  and  to  deliver  the  mill  to  the  company  com- 
plete and  free  from  all  liens;  L.  &  B.  sold  to  G.  the  engine  which  he  installed 
in  the  mill,  reserving  a  lien  on  the  same  to  secure  a  part  of  the  purchase 


1908.]      LuLiNO  Oil  &  Mfg.  Co.  v.  Lane  &  Bodlet  Co.  535 

money;  this  lien  was  never  recorded;  upon  completion  of  the  mill  the  company, 
through  its  proper  managing  officers,  and  without  notice  to  them  of  the  lien 
claimed  by  L.  &  B.,  paid  to  G.  the  full  amount  due  him  for  the  construction  of 
the  mill.  In  a  suit  by  L.  &  B.  to  foreclose  their  lien  on  the  engine,  oh  the  issue 
of  notice  to  the  company  of  the  existence  of  the  lien,  the  court  charged  the 
jury,  in  effect,  that  the  burden  was  on  the  defendant  company  to  show  that 
none  of  its  directors  or  agents  had  knowledge  of  facts  sufficient  to  put  a  rea- 
sonably prudent  person  upon  notice  of  said  lien  in  order  to  defeat  a  recovery  by 
plaintiffs.  Held,  error.  Notice  to  a  director  not  connected  with  the  transac- 
tion would  not  be  notice  to  the  company. 

Appeal  from  the  District  Court  of  DeWitt  County.  Tried  below 
before  Hon.  James  C.  Wilson. 

A,  B.  Storey  and  P.  J.  Oreenwood,  for  appellant. — In  all  cases  where 
a  corporation  is  sought  to  be  charged  by  reason  of  the  acts  of  or 
notice  to  its  employees^  agents  or  directors,  the  question  as  to  who  are 
agents,  or  directors,  when  not  made  an  issue  by  the  pleadings  in  the 
case,  are  questions  of  law  to  be  determined  by  the  court,  and  the  sub- 
mission of  that  question  to  be  found  by  the  jury  as  an  issue  of  fact  is 
error.  And  notice  to  such  officer,  director  or  agent  not  then  acting 
for  his  corporation  is  not  binding  on  the  corporation.  Texas  Banking 
and  Ins.  Co.  v.  Hutchings,  53  Texas,  61;  Crescent  Insurance  Co.  v. 
Griffin,  69  Texas,  514. 

Lackay  &  Lewright,  for  appellee. 

PLEASANTS,  Chief  Justice. — This  suit  was  brought  by  the  ap- 
pellee, a  private  corporation,  against  William  Gohmert  and  the  ap- 
pellant to  recover  upon  a  note  for  $1047,  executed  by  said  Gohmert  in 
favor  of  appellee,  and  to  foreclose  a  mortgage  lien  given  to  secure 
said  note,  upon  a  Left  Hand  18x42  Columbus  Corliss  Engine.  The 
appellant  was  in  possession  of  the  engine,  having  purchased  it  from 
William  Gohmert  some  time  prior  to  the  institution  of  the  suit.  The 
trial  in  the  court  below  with  a  jury  resulted  in  a  verdict  and  judg- 
ment in  favor  of  plaintiff  against  Gohmert  for  the  amount  due  upon 
the  note  and  against  both  defendants  for  foreclosure  of  the  mortgage 
upon  the  engine.     Gohmert  has  not  appealed. 

The  only  issue  raised  by  the  pleadings  and  evidence  is  whether  ap- 
pellant had  notice  of  the  mortgage  at  the  time  it  purchased  and  paid 
for  the  engine.  Upon  this  Issue  the  following  facts  are  disclosed  by 
the  record: 

Appellant  is  a  corporation  organized  under  the  laws  of  this  State 
and  owns  and  operates  an  oil  mill  in  the  city  of  Luling.  This  mill 
was  constructed  for  appellant  by  William  Gohmert  under  a  contract 
by  the  terms  of  which  he  was  to  furnish  all  of  the  labor,  material  and 
machinery  necessary  in  the  construction  of  said  mill  and  to  deliver 
the  mill  to  appellant  complete  in  all  its  parts  and  ready  for  operation 
and  free  of  all  liens  for  material  and  labor,  for  the  sum  of  $64,850. 
Appellee  sold  the  engine  to  Gohmert  to  be  placed  in  said  mill  under 
this  contract.  No  notice  of  appellee's  claim  for  unpaid  balance  of 
purchase  money  was  given  appellant  until  after  it  had  paid  Gohmert 
the  contract  price  for  the  mill,  including  the  engine.    The  note  exe- 
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cuted  by  Gohmert  and  upon  which  plaintiff  sued  contains  recitals 
creating  a  lien  upon  the  engine  to  secure  the  payment  of  the  note. 
This  lien  was  not  recorded. 

It  was  shown  that  appellant  corporation  had  a  board  of  eleven 
directors.  6.  C.  Walker  was  one  of  the  directors  and  acting  vice- 
president  during  the  time  the  mill  was  being  constructed.  The  presi- 
dent, H.  B.  Holmes,  was  away  from  Luling  most  of  the  time  and  had 
very  little  to  do  with  the  affairs  of  the  company.  Walker  was  one 
of  the  active  executive  officers  of  appellant  during  this  time.  All  of 
the  payments  made  to  Gohmert  were  made  by  Walker  or  by  D.  M. 
Day,  who  was  treasurer  and  general  manager  of  the  company.  Both 
of  these  oflScers  testified  that  prior  to  December,  1901,  Gohmert  had 
been  paid  over  $58,000.  The  larger  portion  of  this  money  had  been 
paid  to  Gohmert,  or  rather  to  his  agent,  Palmie,  who  had  charge  of 
the  work  for  him;  and  the  balance  paid  to  parties  who  had  given  ap- 
pellant notice  of  liens  for  material  or  machinery  furnished  Gohmert. 
They  both  further  testified  that  at  the  time  these  payments  were  made 
they  had  no  notice  of  appellee's  lien,  and  did  not  know  that  appellee 
had  sold  the  engine  in  question  to  Gohmert.  Walker  had  called  upon 
Palmie  for  a  statement  of  all  amounts  due  for  material  or  machinery 
and  the  statement  furnished  by  Palmie  in  response  to  this  demand 
did  not  show  any  indebtedness  to  appellee.  The  only  notice  shown 
to  have  been  given  appellant  of  appellee's  claim  was  by  letter  of 
January  20,  1902,  and,  as  shown  by  the  previous  statements,  appel- 
lant did  not  then  owe  Gohmert  anything,  but  had  largely  overpaid  the 
contract  price  of  the  mill.  The  president  of  appellant  corporation  did 
not  testify  in  the  case,  nor  did  the  secretary,  nor  any  member  of  the 
board  of  directors.  The  foregoing  statement  of  the  evidence  is  suffi- 
cient to  show  the  materiality  of  the  error  in  the  charge  of  the  court 
hereinafter  discussed,  which  we  think  requires  a  reversal  of  the  judg- 
ment. 

The  court,  after  instructing  the  jury  to  find  for  plaintiff  unless 
they  believed  from  a  preponderance  of  the  evidence  that  the  appellant 
was  a  purchaser  of  the  engine  in  good  faith  without  notice  at  the  time 
of  such  purchase,  of  appellee's  lien,  gave  the  following  instruction: 

"By  notice  as  used  in  this  charge  is  meant,  actual  knowledge  of  the 
existence  of  the  said  lien  at  the  time  of  the  purchase  of  said  engine,  if 
any,  or  the  knowledge  on  the  part  of  the  officers,  directors  or  au- 
thorized agents  of  said  defendant  company  of  such  facts,  relating  to 
the  existence  of  such  lien,  at  the  time  of  such  purchase,  as  would 
put  reasonably  prudent  persons,  under  the  same  or  similar  circum- 
stances, upon  notice  of  the  existence  of  such  lien  upon  such  engine." 

This  charge  is  complained  of  on  the  ground  that  it  authorized  the 
jury  to  find  that  the  knowledge  of  any  director  or  agent  of  the  com- 
pany of  the  existence  of  facts  which  would  put  a  reasonably  prudent 
man  upon  notice  of  appellee's  lien  would  charge  appellant  with  notice 
of  such  lien,  without  regard  to  whether  the  director  or  agent  having 
such  knowledge  was  acting  for  or  representing  the  company  in  the 
transaction  by  which  it  acquired  the  engine.  This  objection  to  the 
charge  must  be  sustained. 

The  court  properly  charged  the  jury  that  the  burden  was  upon  ap- 
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pellant  to  show  that  at  the  time  it  paM  Gohmert  for  the  engine  it 
had  no  notice  of  appellee's  lien,  and  under  the  charge  complained  of 
the  jury  were  further  told,  in  effect,  that  this  burden  could  only  be 
discharged  by  evidence  showing  that  none  of  the  directors  or  agents 
of  appellant  had  knowledge  of  facts  suflBcient  to  put  a  reasonably 
prudent  person  upon  notice  of  said  lien.  We  think  under  the  facts 
shown  by  the  evidence  before  stated  this  charge  was  clearly  erroneous. 

The  general  rule  that  notice  to  an  agent  is  notice  to  his  principal 
can  only  be  applied  when  the  matter  with  reference  to  which  notice 
is  given  is  within  the  scope  of  the  agent's  authority,  or  has  some  di- 
rect connection  with  his  agency.  Corporations  can  only  act  througfi 
agents,  and  frequently  have  numerous  agents  whose  duties  are  entirely 
separate  and  distinct,  and  it  goes  without  saying  that  notice  to  an 
agent  of  a  corporation  with  reference  to  a  matter  entirely  beyond  the 
scope  of  his  agency  would  not  be  notice  to  the  corporation. 

Knowledge  possessed  by  a  director  of  a  corporation  would  not  be 
notice  to  the  corporation  unless  the  matter,  with  reference  to  which 
notice  is  sought  to  be  charged,  waa  one  with  which  the  board  of 
directors  or  the  director  receiving  such  notice,  dealt  directly.  If 
one  of  the  eleven  directors  of  appellant  corporation  had  incident- 
ally acquired  knowledge  of  the  fact  that  appellee  had  sold  the  en- 
gine to  Gohmert  and  that  only  half  of  the  purchase  money  therefor 
was  paid,  and  that  appellee  held  a  lien  on  the  engine  for  the  balance, 
we  do  not  think  it  would  have  been  his  duty  to  have  disclosed  these 
facts  to  the  officers  of  the  company  who  had  charge  of  the  construc- 
tion of  the  mill  and  making  payments  to  Gohmert  as  they  became  due 
under  the  contract.  Unless  notice  of  such  fact  was  given  to  him  offi- 
cially for  the  purpose  of  notifying  the  appellant,  such  director  could 
reasonably  presume  that  appellee  would  give  proper  notice  of  his  lien, 
either  by  having  it  recorded  or  by  giving  active  notice  to  some  gen- 
eral officer  of  the  company  or  to  the  officers  or  agents  of  the  company 
in  charge  of  the  construction  of  the  mill.  If  such  director,  how- 
ever, was  present  and  took  part  in  any  settlement  made  by  the  board 
of  directors  with  Gohmert  by  which  he  was  paid  any  money  after  such 
director  had  notice  of  the  appellee's  lien,  such  notice  might  be  imputed 
to  the  corporation.  All  we  mean  to  hold  is,  that  a  director  of  a  cor- 
poration is  not  such  an  officer  or  general  agent  of  the  corporation  that 
the  corporation  should  be  charged  as  matter  of  law  with  notice  of  facts 
within  the  knowledge  of  the  director,  without  regard  to  the  nature 
of  the  transaction  with  reference  to  which  notice  is  sought  to  be 
charged  against  the  corporation,  or  the  connection  the  board  of  di- 
rectors, or  the  director  having  such  notice,  might  have  with  such 
transaction.  Texas  Banking  &  Ins.  Co.  v.  Hutchings,  53  Texas,  61 ; 
Congar  v.  Chicago  &  N.  W.,  Ry.  Co.,  24  Wis.,  157,  1  Am.  Eep.,  164; 
Farmers'  Bank  v.  Pavne,  25  Conn.,  444;  Westfield  Bank  v.  Comer, 
37  N.  Y.,  320;  United  States  Ins.  Co.  v.  Schriver,  3  Md.  Ch.,  381; 
National  Bank  v.  Norton,  1  Hill  (N.  Y.),  572;  1  Am.  &  Eng.  Ency. 
of  Law,  1146;  Wade  on  Notice,  pp.  674  and  683. 

The  assignment  of  error  complaining  of  the  verdict  as  against  the 
great  preponderance  of  the  evidence  is  not  presented  in  such  manner 
as  to  require  our  consideration,  and  would  not  be  passed  upon  .in 
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any  event  as  the  cause  will  be  reversed  and  remanded  upon  the  error 
in  the  charge,  and  it  would  therefore  be  improper  for  this  court  to 
express  any  opinion  upon  the  weight  of  the  evidence. 

None  of  the  remaining  assignments  presents  any  material  error. 
Because  of  the  error  in  the  charge  above  pointed  out  the  judgment  of 
the  court  below  is  reversed  and  the  cause  remanded  and  it  has  been 
so  ordered. 

Reversed  and  remanded. 


Job  Toland  v.  T.  E.  Sutherlin  et  al. 

Decided  March  14,  1908. 

Venue— Oood  Faith. 

It  is  the  good  faith  of  an  allegation  of  a  cause  of  action  against  a  resi- 
dent defendant  which  authorizes  the  joinder  of  a  nonresident  defendant  in  a 
suit,  and  not  the  successful  sustaining  of  such  allegations  upon  final  trial. 

Appeal  from  the  County  Court  of  Shackelford  County.  Tried  below 
before  Hon.  I.  M.  Chism. 

J.  C,  Randolph,  for  appellant. 

Thomas  L.  Blanton,  for  appellee. 

SPEER,  Associate  Justice. — T.  E.  Sutherlin  filed  this  suit  in 
the  County  Court  of  Shackelford  County  against  Joe  Toland  and  Webb 
&  Hill  to  recover  upon  the  following  order  alleged  to  have  been  exe- 
cuted by  Toland  and  accepted  by  Webb  &  Hill :  "Messrs.  Webb  &  Hill, 
Albany,  Texas,  Sirs:  You  will  please  pay  to  Mr.  T.  E.  Sutherlin 
one-sixth  of  the  commission  on  the  Wood  sale  as  soon  as  you  collect 
it.  Yours  very  truly,  Joe  Toland.'*  Defendant  Toland  answered, 
pleading  his  privilege  to  be  sued  in  Coleman  County,  the  county  of  his 
residence,  denying  generally  plaintiff's  allegations"  and  pleading  spe- 
cially that  the  consideration  for  which  said  order  was  given  had  failed, 
and  furthermore,  that  he  had  made  full  settlement  with  plaintiff  in 
compromise  of  his  claim.  There  was  a  trial  before  a  jury  which  re- 
sulted in  favor  of  the  plaintiff  Sutherlin  against  defendant  Toland 
for  $333.33,  with  interest,  and  in  favor  of  the  defendants  Webb  &  Hill. 
The  defendant  Toland  has  appealed. 

The  trial  judge  charged  the  jury  in  part  as  follows:  "You  will  first 
determine  whether  or  not  the  defendant  Joe  Toland  was  properly 
joined  in  this  suit  in  Shackelford  County,  and  in^this  connection  you 
are  charged  that  no  person  shall  be  sued  out  of  the  county  in  which 
he  has^  his  domicile  except  in  the  following  cases:  (those  applicable 
to  the  issues  herein  being  as  follows)  to  wit:  (1)  When  one  has  a  cause 
of  action  against  two  or  more  defendants  residing  in  different  counties, 
then  suit  may  be  brought  in  any  county  where  any  one  of  the  de- 
fendants resides.  (2)  When  a  person  has  'contracted  in  writing  to 
perform  an  obligation  in  any  particular  county,  then  suit  may  be 
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brought  in  such  county  where  said  obligation  was  to  have  been  per- 
formed. (3)  In  all  cases  of  fraud  suit  may  be  brought  in  the  county 
in  which  such  fraud  was  committed.  Applying  the  above  law  to  the 
facts  of  this  case,  you  will  then  decide  whether  or  not  the  plaintiff's 
cause  of  action  against  the  said  defendant  Joe  Toland,  if  any  he  has, 
comes  within  any  of  the  above  exceptions.  Should  you  decide  from 
the  evidence  that  suit  was  properly  brought  against  the  defendant 
Joe  Toland  herein,  then  you  will  next  determine  whether  or  not  the 
said  order  at  the  time  it  was  given  to  the  plaintiff  was  based  upon  a 
valid  consideration,  and  whether  or  not  the  consideration  for  same 
thereafter  failed,  and  in  case  you  should  determine  from  the  evidence 
that  said  order  was  the  evidence  of  a  bona  fide  debt  due  the  plaintiff 
by  the  defendant,  Joe  Toland,  then  you  will  next  consider  whether 
or  not  the  defendants  Webb  &  Hill  had  any  notice  of  the  said  order, 
or  accepted  the  same  either  verbally  or  in  writing  before  they  paid 
the  subsequent  order  to  said  Hassard.  And  in  this  connection  you 
are  charged  that  should  you  find  from  the  evidence  that  said  Webb 
ft  Hill  never  in  fact  accepted  said  order  by  verbally  promising  to  pay 
the  same  upon  collection  of  said  commission,  and  never  in  fact  had  any 
notice  or  knowledge  of  said  plaintiff's  order  prior  to  their  payment 
of  the  subsequent  order  to  said  Hassard,  the  said  Webb  &  Hill  would 
not  be  liable  to  plaintiff,  but  plaintiff  would  in  such  case  be  entitled 
to  a  verdict  against  defendant  Joe  Toland  for  one-sixth  of  the  commis- 
sion collected  by  the  said  Webb  &  Hill  from  Wood  Brothers,  and  you 
would  in  such  case  find  your  verdict  in  favor  of  said  Webb  &  Hill,  and 
further  find  in  plaintiff's  favor  against  said  defendant  Joe  Toland  for 
said  one-sixth  of  said  commission.'' 

To  this  charge  it  is  objected  that  it  submitted  to  the  jury  issues 
not  raised  by  the  evidence  in  that  it  authorized  a  finding  against  ap- 
pellant's plea  of  privilege  if  his  obligation  in  writing  was  performable 
in  Shackelford  County,  or  the  transaction  had  its  inception  in  fraud. 
We  might  sustain  the  assignments  raising  this  question  if  the  same 
was  a  material  issue,  but  it  is  not,  since  the  undisputed  facts  show 
that  appellant  was  properly  sued  in  Shackelford  County  along  with 
his  co-defendants  Webb  ft  Hill,  whose  residence  was  in  that  county 
and  who,  under  the  allegations,  were  certainly  proper  parties  to  the 
suit.  There  is  not  a  word  of  evidence  indicating  that  they  were  fraud- 
ulently made  parties  for  the  purpose  of  conferring  jurisdiction  over 
appellant.  Appellant  insists  that  since  the  finding  of  the  jury  was  in 
favor  of  his  co-defendants  Webb  ft  Hill,  thus  denying  their  legal  lia- 
bility, he  was  entitled  to  a  favorable  finding  on  his  plea  of  privilege 
as  ot  course,  but  such  is  by  no  means  the  case.  Atchison,  Topeka  ft 
Santa  Pe  Ry.  Co.  v.  Williams,  38  Texas  Civ.  App.,  405.  It  is  the  good 
faith  allegation  of  a  cause  of  action  against  the  resident  defendant 
which  authorizes  the  joinder  of  the  nonresident  defendant,  and  not 
the  successful  supporting  of  those  allegations  upon  final  trial. 

It  is  also  objected  to  this  charge  that  it  ignored  appellant's  plea  of 
privilege,  and  in  fact  all  of  his  defenses.  From  our  holding  above 
it  will  be  seen  that  there  was  no  reversible  error  in  ignoring  appellant's 
plea  of  privilege,  but  we  cannot  say  so  much  in  extenuation  as  to  his 
other  defenses;  certainly  not  as  to  that  of  accord  and  satisfaction. 
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Ab  to  this,  we  think  it  quite  clear  that  the  charge  is  open  to  the  objec- 
tion made,  appellant  having  offered  evidence  in  support  of  this  defense. 

In  the  succeeding  paragraph  of  the  charge  the  court  commits  the 
same  error  in  defining  the  liability  of  Webb  &  Hill  and  in  authorizing 
a  verdict  in  their  favor  over  against  appellant  in  the  event  of  a  finding 
against  them  in  appellee's  favor,  but  this  is  harmless  since  the  jury 
found  in  favor  of  Webb  &  Hill  as  against  tlie  appellee. 

More  than  once  the  trial  court  instructed  the  jury  in  effect  that  they 
could  not  find  against  appellant  unless  they  also  found  a  verdict  against 
Webb  &  Hill,  and  appellant  now  complains  that  the  verdict  rendered 
is  contrary  to  the  charge  (which  it  undoubtedly  is)  and  a  new  trial 
should  have  been  granted  him  for  this  reason.  This  is  only  a  fnrther 
presentation  of  appellant's  theory  that  he  was  entitled  to  a  verdict  on 
his  plea  of  privilege  in  the  event  of  a  finding  against  the  joint  lia- 
bility of  Webb  &  Hill. 

We  think  the  testimony  complained  of  in  appellant's  twenty-fourth, 
twenty-fifth  and  twenty-eighth  assignments  was  immaterial  and  impro- 
perly admitted,  but  it  probably  was  not  of  such  character  as  to  require 
a  reversal  of  the  case  if  there  were  no  other  errors  in  the  record. 

What  we  have  said  sufficiently  disposes  of  every  issue  raised.  The 
judgment  of  the  County  Court  is  reversed  and  the  cause  remanded 
for  another  trial. 

ON    BEHEARINO. 

An  examination  of  the  opinion  filed  on  the  original  hearing  of 
this  cause  will  disclose  that  the  judgment  was  reversed  because  the 
court's  charge  ignored  appellant's  defense  of  accord  and  satisfaction. 
In  this  holding  we  think  we  were  in  error,  since  the  court  gave  at 
appellant's  request  the  following  charge  presenting  that  defense: 
"You  are  instructed  that  if  you  believe  from  the  evidence  that  since  the 
execution  of  the  order  described  in  the  plaintiff's  petition  the  defend- 
ant Toland  and  his  partnership  firm  and  plaintiff  had  a  settlement  of 
all  sums  due  from  each  to  the  other,  and  that  in  full  discharge  of  all 
sums  due  from  the  defendant  Toland  and  defendant  Toland's. partner- 
ship firm  to  plaintiff  the  said  Toland  for  himself  and  his  partner  paid 
the  plaintiff  the  sum  of  two  hundred  and  ninety  dollars,  as  alleged 
in  subdivisions  nine  and  ten  of  defendant  Toland's  answer,  then  vou 
will  find  a  verdict  in  favor  of  defendant  Toland."  The  Court's  charge, 
including  the  special  charges  given,  should  be  read  and  construed  as  a 
whole,  and  when  thus  considered  the  jury  could  hardly  have  con- 
cluded that  they  were  authorized  to  ignore  this  defense.  Chicago, 
E.  I.  &  P.  Ey.  Co.  v.  Burns,  19  Texas  Ct.  Eep.,  775 ;  s.  c.  101  Texas, 
329. 

The  motion  for  rehearing  is  therefore  granted,  and  having  ruled 
against  appellant  on  his  other  assignments  of  error  on  the  original 
hearing,  we  now  aflBrm  the  judgment. 

Affirmedm 

Connor,  Chief  Justice,  not  sitting. 
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St.  Louis  &  San  Francisco  Baileoad  Company  v.  W.  W.  Lanb. 

Decided  March  14,  1908. 

1. — Carrier— Damage  to  Shipment — Comment  of  Jndge. 

In  a  suit  against  a  railroad  company  for  damage  to  a  shipment  of  cattle, 
when  the  defendant  offered  in  evidence  a  letter  written  by  the  plaintiff  to  the 
defendant  in  the  nature  of  a  claim  for  damages,  in  which  the  amount  then 
claimed  was  less  than  the  amount  sued  for,  the  judge  stated  in  the  presence  and 
hearing  of  the  jury,  "I  will  now  tell  the  jury  that  such  statement  and  claim 
has  nothing  to  do  with  the  case  as  evidence  with  regard  to  damages  to  be  de- 
termined by  the  jury."-    Held,  reversible  error. 

2. — Same — Measure  of  Damage — Charge— Double  Becovery. 

In  a  suit  for  damage  to  a  shipment  of  cattle  a  charge  which,  in  substance, 
instructs  the  jury  that  the  measure  of  damage  will  be  the  difference  between 
the  market  value  of  the  cattle  in  their  condition  at  the  time  they  should  have 
arrived  and  their  market  value  at  the  time  they  did  arrive,  and  the  deprecia- 
tion in  market  value  between  the  time  they  should  have  arrived  and  the  time 
they  did  arrive  was  erroneous,  in  that  it  allowed  a  double  recovery. 

Appeal  from  the  County  Court  of  Hardeman  County.  Tried  below 
before  Hon.  H.  W.  Martin,  Special  Judge. 

C.  II.  Yoakum  and  Fires,  Decker,  Diggs,  £  Clark,  for  appellant. 

M.  M.  Hankins,  for  appellee. 

STEPHENS,  Associate  Justice. — On  account  of  errors  pointed 
out  in  the  first  and  fifth  assignments  the  judgment,  which  was  one 
awarding  appellee  damages  in  the  sum  of  three  hundred  and  forty 
dollars  to  sixty-eight  cattle  carried  from  Quanah,  Texas,  to  East  St. 
Louis,  Illinois,  must  be  reversed. 

The  first  assignment  reads:  ^The  court  erred  in  stating  in  the 
presence  and  hearing  of  the  jury  when  witness  Lane  was  on  the 
stand  in  his  own  behalf  and  was  shown  a  letter  dictated  by  himself 
to  defendants  in  the  nature  of  a  claim  for  damages  to  cattle  in  con- 
troversy, in  which  he  claimed  damages  in  the  sum  of  $250  and  extra 
yardage,  $15,  while  being  questioned  by  defendant's  counsel  as  to  his 
damages,  that  T  will  now  tell  the  jury  that  such  statement  and  claim 
has  nothing  to  do  with  the  case  as  evidence  with  regard  to  damages 
to  be  determined  by  the  jury.'*'  The  court's  explanation  was  as 
follows :  "In  explanation  of  this  bill  I  did  speak  to  counsel  saying  that 
the  proposition  of  settlement  not  being  accepted  would  have  nothing 
to  do  with  the  measure  of  damages,  but  I  almost  immediately  in- 
formed the  jury  that  it  was  admissible  for  all  purposes,  but  that  it 
would  not  be  the  measure  of  damages,  telling  them  it  was  admissible, 
however,  as  showing  the  intent  and  whatever  purpose  they  might  con- 
sider it  for  in  determining  the  issues,  but  would  not  control  in  de- 
termining the  measure  of  damages;  with  the  explanation  the  bill  is 
allowed  and  ordered  filed."  But  evidently  this  does  not  obviate  the 
objection.  R  was  the  duty  of  the  judge  to  rule  on  the  admissibility 
of  the  testimony  without  comment  or  suggestion  as  to  its  weight  or 
effect.    It  was  certainly  inadmissible  for  him  to  tell  the  jury  that  the 
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testimony,  which  was  in  the  nature  of  an  admission  and  not  a  mere 
proposition  of  compromise,  "would  not  control  in  determining  the 
measure  of  damages,**  for  if  the  jury  believed  that  the  claim  made  by 
appellee  immediately  after  the  damage  was  done  was  a  true  statement 
of  the  amount  of  .his  damages,  it  should  have  controlled  them  in 
measuring  the  same. 

The  fifth  assignment  reads:  "The  court  erred  in  his  charge  to  the 
jury  In  submitting  the  following  measure  of  damages:  *If  you  find 
for  the  plaintiflE  under  these  instructions  the  measure  of  damages  will 
be  for  the  injury  to  the  cattle,  if  any,  by  the  negligence  of  the  de- 
fendants through  such  negligence  as  you  may  find  the  defendants  re- 
sponsible for,  will  be  the  difference  between  their  market  value  in 
the  condition  at  the  time  they  should  have  arrived  but  for  such  neg- 
ligence of  defendants  and  their  market  value  in  the  injured  condition 
at  the  time  they  did  arrive,  if  they  were  injured,  and  the  depreciation 
in  market  value,  if  any,  of  the  cattle  between  the  time  they  should 
have  arrived  and  the  time  they  did  arrive  at  the  National  Stock  Yards 
at  St.  Louis,  Ills.,  if  you  find  there  was  any  unreasonable  delay.*  ** 

The  charge  complained  and  quoted  in  this  assignment  is  subject  to 
the  objection  that  it  authorized  a  double  recovery.  The  first  clause 
of  this  charge,  fixing  as  the  measure  of  the  damages  the  difference 
between  the  market  value  of  the  cattle  "in  the  condition  at  the  time 
they  should  have  arrived  but  for  such  negligence  of  defendants  and 
their  market  value  in  the  injured  condition  at  the  time  they  did  ar- 
rive,** covered  the  whole  damages,  and  the  only  effect  of  the  succeeding 
clause,  therefore,  was  to  authorize  the  jury  to  add  to  full  compensation 
additional  damages. 

The  judgment  is  therefore  reversed  and  the  cause  remanded  for  a 
new  trial. 

Reversed  and  remanded. 


John  W.  Woods  v.  W.  J.  Lowrancb  et  al. 

Decided  March  14,  1908. 

1. — ^Estoppel — VBe  of  Property — Nuisance — ^IiijnnctioiL. 

Where  W.,  before  building  and  making  his  home  upon  certain  town  lots, 
inquired  of  L.,  the  owner  of  adjacent  lots,  whether  or  not  he  intended  to  use 
his  lots  for  wagon  yard  or  feed  yard  purposes,  and  was  assured  by  L.  that  he 
did  not  intend  S)  do  so,  but  expected  and  intended  to  use  said  lots  for  his  o^n 
residence  and  home,  and  relying  upon  said  assurance  W.  erected  his  home  and 
made  permanent  and  valuable  improvements  on  his  lots,  held,  that  L.  was 
thereby  estopped  from  afterwards  using  his  lots  for  a  wagon  or  feed  yard,  and 
an  injunction  would  lie  to  restrain  him  from  so  doing. 

2. — Same— General  Rule. 

When  one  person,  by  his  acts  or  words,  knowingly  induces  another  to  as- 
sume burdens  which  he  would  not  otherwise  have  undertaken,  the  former  is 
estopped  to  take  a  position  or  do  acts  to  the  prejudice  of  the  latter  that  are 
inconsistent  with  the  acts  or  words  relied  upon. 

Appeal   from  the  District   Court  of  Fisher  County.     Tried  below 
before  Hon.  Cullen  C.  Higgins. 
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Harry  Tom  King  and  Leggett  £  Kirhy,  for  appellant. 
Beall  Bros.  &  McDugald,  for  appellees. 

CONNER,  Chief  Justice. — This  is  an  appeal  from  an  order  of  the 
District  Judge  of  the  39th  Judicial  District,  made  in  chambers,  dis- 
solving a  writ  of  injunction  theretofore  issued  upon  the  petition  of 
appellant. 

The  writ  of  injunction,  pursuant  to  the  fiat  of  the  judge,  was  issued 
on  December  13,  1907.  On  January  2,  1908,  appellees  filed  a  motion 
to  dissolve  the  writ,  consisting  of  general  and  special  demurrers  and 
an  answer  to  the  merits.  The  motion  to  dissolve  was  heard  in  cham- 
bers on  January  7,  1908,  and  the  court  sustained  the  demurrers,  and 
dissolved  the  writ,  on  the  ground  only  that  there  was  a  want  of  equity 
in  the  bill,  the  answer  to  the  merits  being  continued  for  hearing  to 
the  next  regular  term  of  court. 

Appellant's  petition,  omitting  formal  and  other  parts  not  necessary 
to  an  understanding  of  the  order  from  which  the  appeal  has  been 
prosecuted,  is  as  follows: 

" That  heretofore  on  or  about  February  18,  1907,  plaintiff 

for  the  valuable  consideration,  to  wit :  $650,  became  the  purchaser  and 
owner  of  lots  6  and  7,  block  No.  53  of  the  town  of  Rotan,  Fisher 
County,  Texas;  that  on  or  about  the  time  alleged  above  defendant,  W. 
J.  Lowrance,  purchased  the  property  immediately  adjoining  plaintiff 
on  the  west,  to  wit:  lots  8,  9  and  10  in  said  block  No.  53;  that 
during  the  past  summer  said  Lowrance  conveyed  to  M.  Hardin  an 
undivided  interest  in  said  property;  that  defendants  Lowrance  and 
Hardin  are  now  the  owners  of  said  described  property;  that  on  or 
about  April  10,  1907,  when  plaintiff  was  preparing  to  erect  a  resi- 
dence on  his  property  afore  described  he  was  informed  that  defendant 
Lowrance  was  objecting  to  a  clause  in  the  deed  which  the  Rotan  Town- 
site  Company  had  tendered  him  for  said  property  wherein  said  clause 
recited  'And  as  the  further  consideration  that  purchaser  agrees  not  to 
erect  or  permit  the  erection  of  a  wagon  yard,  feed  yard,  feed  stable, 
etc.,  on  said  premises.'  That  at  said  time  plaintiff  inquired  of  de- 
fendant that  if  it  was  his  intention  to  put  a  wagon  yard  or  feed  yard 
on  said  premises  and  that  if  said  defendant  had  any  intention  of  so 
doing,  he  (plaintiff)  on  this  account  would  have  to  build  his  home  else- 
where for  the  wagon  yard  and  feed  yard  would  greatly  damage  his 
property  and  seriously  affect  the  health  of  plaintiff's  wife  who  was 
then  and  is  now  practically  an  invalid  and  has  been  so  for  the  past 
five  years;  that  defendant  Lowrance  assured  plaintiff  that  he  would 
not  convert  said  property  into  a  wagon  yard  and  had  no  intention  of 
so  doing,  and  that  he,  defendant  was  going  to  erect  his  residence 
thereon;  that  relying  upon  said  promise  of  defendant  that  he  would 
not  put  such  wagon  yard  or  feed  yard  thereon,  at  once  erected  his 
residence  on  said  lot  and  has  since  improved  his  premises  by  expending 
a  great  deal  of  money  for  shade  and  ornamental  trees,  shrubbery,  etc., 
and  otherwise  beautifying  his  home  to  his  cost  of  two  thousand  dollars 
or  more;  that  defendant  Lowrance  erected  his  residence  on  his  pro- 
perty heretofore  described  and  has  continued  to  use  same  as  a  dwelling 
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until  the  11th  da^  of  this  month;  that  on  said  day  defendant  removed 
from  said  lots  his  residence  thereon,  that  he  informed  plaintiff  that 
he  intends  to  build,  erect  and  maintain  a  wagon  yard  and  feed  yard 
on  said  premises,  so  adjoining  said  premises  of  plaintiff  and  maintain 
the  same  thereon  for  the  public,  that  he  has  contracted  with  parties 
to  at  once  erect  feed  stalls  and  stables  immediately  adjoining  and 
against  plaintiff's  yard  and  within  about  sixty  feet  or  less  of  plaintiff's 
dining  room  and  living  room;  that  plaintiff's  wife  is  in  very  bad 
health  and  is  almost  an  invalid  and  has  been  for  the  past  five  years; 
that  plaintiff  moved  to  his  residence  heretofore  described  for  no  other 
reason  than  on  account  of  his  wife's  health,  of  which  he  has  repeatedly 
informed  both  defendants;  that  wife  of  plaintiff  has  been  almost  under 
the  constant  care  of  one  or  more  physicians  and  has  been  so  treated 
since  moving  to  Botan;  that  if  defendants  are  permitted  to  erect  and 
maintain  on  said  premises  heretofore  mentioned  the  wagon  and  feed 
yard  that  the  fact  of  its  being  adjoining  plaintiff's  premises  and  in 
so  close  proximity  thereto  will  damage  plaintiff's  home  and  residence 
for  commercial  purposes  one  thousand  dollars;  that  if  said  defendants 
are  permitted  to  erect  and  maintain  said  wagon  and  feed  yard  on  said 
premises  and  right  at  plaintiff's  door, 'that  the  stench,  refuse  and  out- 
put from  the  stock  therein  will  polute  and  corrupt  the  air  and  cause 
such  a  foul  smelling  place  as  to  constitute  it  a  terrible  nuisance  and 
render  plaintiff's  home  unfit  for  habitation  and  the  purpose  for  which 
it  was  designed  and  thereby  destroying  its  value  and  usefulness;  that 
on  account  of  petitioner's  wife's  ill  health  it  is  absolutely  necessary 
for  them  to  have  their  home  where  it  is  now  situated  within  less  than 
two  blocks  of  plaintiff's  office,  and  that  it  is  absolutely  necessary  for 
plaintiff  to  have  his  residence  so  situated  in  order  that  he  can  look 
after  and  care  for  his  sick  wife  and  at  the  same  time  attend  to  his 
other  business." 

We  are  of  the  opinion  that  the  petition  presents  a  clear  case  of  an 
equitable  right  by  estoppel  that  entitled  appellant  to  the  relief  he  seeks, 
and  that  hence  the  court  erred  in  sustaining  the  demurrers  and  in  dis- 
solving the  writ  of  injunction  on  the  sole  ground  of  the  insuflBciency 
of  the  petition. 

Article  2289  of  the  Revised  Statutes,  as  amended  by  the  Act  ap- 
proved April  16,  1907  (Laws  1907,  p.  206),  provides  that  "Judges 
of  the  District  and  County  Courts  shall  either  in  term  time  or  vaca- 
tion hear  and  determine  all  applications  and  may  grant  writs  of  in- 
junction, returnable  to  said  courts  in  ther  following  cases : 

"(1)  Where  it  shall  appear  that  the  party  applying  for  such  writ 
is  entitled  to  the  relief  demanded,  and  such  relief,  or  any  part  thereof, 
required  the  restraint  of  some  act  prejudicial  to  applicant. 

*^(2)  Where,  pending  litigation,  it  shall  be  made  to  appear  that  a 
party  is  doing  some  act  respecting  the  subject  of  litigation,  or  threatens 
or  is  about  to  do  some  act,  or  is  procuring  or  suffering  the  same  to  be 
done,  in  violation  of  the  rights  of  applicant,  which  act  would  tend  to 
render  judgment  ineffectual. 

"(3)  In  all  cases  where  the  applicant  for  such  writ  may  show  him- 
self entitled  thereto  under  the  principles  of  equity,  and  as  provided 
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by  statutes  in  all  other  acts  of  this  State  providing  for  the  granting 
of  injunctions.'^ 

Without  intending  to  'here  formulate  a  definition  applicable  to  all 
cases  alike,  if  indeed  such  a  definition  can  be  given,  we  think  it  may 
be  said  that  when  one  person  by  his  acts,  or  words,  knowingly  induces 
another  to  assume  burdens  which  he  would  not  otherwise  have  under- 
taken, the  former  person  is  estopped  to  take  a  position  or  do  acts  to 
the  prejudice  of  the  latter,  that  are  inconsistent  with  the  acts  or  words 
relied  upon.  Assuming  as  true  the  allegations  of  appellant's  petition, 
as  we  must  for  the  purpose  of  the  demurrers,  at  and  before  appellant 
fixed  and  erected  his  home  at  considerable  outlay  in  money  he  se- 
cured a  specific  representation  and  promise  of  appellee  Lowrance  that 
the  latter's  adjoining  lots  should  not  be  used  for  the  objectionable  pur- 
poses specified  in  the  petition.  Thereby  appellant  was  induced  to 
act  as  he  did,  and  we  can  securely  imagine  a  clearer  instance  of  an 
estoppel  in  pais.  It  is  well  established  that  restricting  clauses  in  deeds 
limiting  the  use  of  land  in  a  specified  manner  will  be  enforced  in 
equity  by  means  of  an  injunction,  even  when  the  covenants  are  not  of 
the  kind  which  technically  run  with  the  land.  4  Pom.  Eq.,  1342,  3rd 
ed.;  Anderson  v.  Eowland,  18  Texas  Civ.  App.,  463.  The  right  to 
have  the  limitation  observed  can  not,  on  principle,  be  greater,  as 
against  one  bound  thereby,  when  secured  by  written  contract  or  deed 
than  when  arising  by  estoppel.  It  seems  manifest,  too,  from  the 
petition  that  the  case  is  not  one  where  adequate  relief  can  be  afforded 
by  the  terms  of  our  statute  quoted  in  part,  and  by  the  principles  of 
equity  appellant  is  entitled  to  an  injunction. 

•  We  conclude  that  the  court  erred  in  dissolving  the  injunction  for 
want  of  equity  in  the  bill,  and  that  the  judgment  must  be  reversed 
therefor.  This  conclusion  renders  it  unnecessary  to  consider  the  court's 
action  in  refusing  to  permit  appellant  to  amend  and  to  continue  the 
writ  upon  the  amended  petition.  We  also  add  that  it  will  be  time 
enough  to  consider  the  effect  of  the  estoppel  on  the  individual  right, 
if  any,  of  appellee  Hardin  when  the  question  is  properly  presented. 
Now  and  here  the  threatened  acts  are  joint  and  it  is  clear  that, 
as  averred  in  the  petition,  appellee  Lowrance  is  subject  to  the  estoppel 
charged.  He,  therefore,  neither  alone  nor  in  conjunction  with  an- 
other, should  be  permitted  to  act  contrary  thereto.  The  order  of  dis- 
solution, however,  goes  to  the  whole  writ  and  operates  in  favor  of 
both  appellees. 

It  is  adjudged  that  the  judgment  be  reversed  and  the  order  dis- 
solving the  injunction  be  set  aside  and  held  for  naught. 

Reversed  and  remanded. 


St.  Louis  Southwestern  Railway  Company  op  Texas  v.  R.  E. 

Hawkins. 

Decided  March  14,  1908. 

1. — ^PleadinfiT — Substance— Exception. 

In   a  suit  against  a   railroad  company  for  personal   injuries   received   by 
reason  of  a  defective  crossing  at  a  public  street,  pleading  considered,  and  held 

Vol.  XLIX,  Civil— 36. 
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to  show  that  the  real  and  controlling  acts  of  negligence  alleged  were  that  the 
defendant  had  permitted  its  roadbed  at  the  crossing  to  become  defective  and 
dangerous  to  the  traveling  public,  and  said  pleadiog  was  not  subject  to  an  ex- 
ception on  the  ground  that  it  required  the  defendant  to  maintain  its  crossing 
in  a  manner  not  required  by  law. 

2. — ^Pleading — MultitndinouB  Injnries. 

In  a  suit  for  personal  injuries  an  exception  to  a  petition  on  tiie  ground 
that,  "by  reason  of  the  multitudinous  injuries  alleged,  the  allegation  has  the 
effect  to  mislead  the  defendant,  and  to  conceal  from  the  defendant  the  real 
injuries  which  the  plaintiff  will  attempt  to  prove,"  must  be  overruled,  since  the 
court  cannot  know,  in  advance  of  its  introduction,  that  the  evidence  will  not 
sustain  all  the  allegations. 

3. — ^Trial — ^Improper  Remarks — Reversible  Error,  When. 

It  is  only  when  the  verdict  is  against  the  preponderance  of  the  evidence 
that  an  Appellate  Court  will  ordinarily  hold  that  improper  remarks  of  coiuuel 
constitute  reversible  error. 

4. — ^Improper  Evidence — ^Hot  Reversible  Error,  When. 

Upon  the  issue  of  notice  to  a  defendant  railroad  company  of  the  defective 
condition  of  a  crossing  in  a  suit  for  personal  injuries  received  at  such  crossing, 
the  admission  of  testimony  as  to  notice  of  the  defective  condition  of  said  cross- 
ing, given  to  an  agent  of  the  defendant  who  was  not  shown  to  be  the  proper 
party  to  receive  such  notice,  was  harmless  error,  if  error  at  all,  when  the  de- 
fendant itself  introduced  testimony  showing  that  the  crossing  was  in  bad  con- 
dition, and  had  been  so  for  several  months,  and  that  defendant's  section  men, 
whose  duty  it  was  to  keep  the  railroad  track  in  repair,  passed  over  the  cross- 
ing in  question  every  day. 

5. — Charge — Omission — ^Practice. 

Where  the  charge  of  the  court  is  supposed  to  be  defective  in  quoting  the 
pleadings  or  stating  the  issues  to  the  jury,  it  is  the  duty  of  the  party  consid- 
ering himself  aggrieved  to  cure  the  defect  by  a  requested  instruction;  failing 
in  this,  he  cannot  complain  on  appeal. 

6. — ^Pleading — Charge — Construction. 

In  a  suit  for  damages  for  personal  injuries  received  at  the  crossing  of  a 
public  thoroughfare  over  a  railroad  track,  by  reason  of  certain  specified  de- 
fects in  said  crossing,  charge  considered,  and  held  incapable  of  a  construction 
which  would  authorize  a  recovery  because  of  any  other  defects  in  said  crossing 
except  those  substantially  alleged. 

7. — Charge — Hegligence-— Contributory  Negligence— Submission  of  Issues. 

Where,  in  a  suit  for  personal  injuries,  the  defendant  pleads  contributory 
negligence  of  the  plaintiff,  the  issues  of  negligence  and  contributory  negligence 
should  be  separately  and  distinctly  submitted.  The  submission  of  the  one  issue 
should  not  be  encumbered  with  conditions  as  to  the  other. 

8. — ^Pleading — Charge — Verdict — ^Presumption. 

In  a  suit  for  personal  injuries,  under  an  instruction  that  plaintiff  was 
entitled  to  recover  if  his  wife  "was  injured  in  any  or  all  of  the  parts  of  her 
person,  or  ways  as  alleged  in  plaintiff's  petition,"  it  must  be  presumed,  in  the 
absence  of  anything  showing  the  contrary,  that  the  jury  observed  the  instruc- 
tions given  them  and  considered,  in  arriving  at  their  verdict,  no  injury  not 
shown  by  the  evidence  to  have  been  sustained  by  plaintiff's  wife,  although 
plaintiff  in  his  petition  alleged  multitudinous  injuries. 

9. — Railroad  Crossing — Contributory  Negligence — Question  of  Fftct. 

Whether  or  not  a  person  is  guilty  of  contributory  negligence  in  selecting 
a  route  across  a  railroad  which  proved  to  be  dangerous,  instead  of  a  safe 
route,  is  ordinarily  a  question  of  fact  for  the  jury.  In  order  that  an  act  may 
be  deemed  negligent  per  8e,  it  must  have  been  done  contrary  to  a  statutory 
duty,  or  it  must  appear  so  opposed  to  the  dictates  of  common  prudence  that  a 
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court  can  say,  without  hesitation  or  doubt,  that  no  careful  person  would  have 
committed  it. 

10. — ^Personal  Injuries — ^Future  Consequences — Charge. 

In  this  State  an  injured  person  is  entitled  to  recover  not  only  for  such 
future  consequences  as  are  reasonably  certain  to  result,  but  also  such  as  will 
reasonably  and  probably  result  from  the  injuries.  Charge  on  the  measure  of 
damages  considered  and  approved. 

11. — ^Verdict — Signature  of  Poreman. 

While  our  statute  requires  that  the  verdict  shall  be  signed  by  the  foreman 
of  the  jury,  it  does  not  expressly  require  that  the  word  "foreman"  shall  be  at- 
tached, and  a  verdict  is  sufficient  if  signed  without  such  designation.  In  case 
of  an  issue  as  to  who  Was  in  fact  the  foreman,  the  court  may  properly  enquire 
and  determine. 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below 
before  Hon.  T.  D.  Montrose. 

E,  B.  Perkins  and  Templeton,  Crosby  &  Dinsmore,  for  appellant. — 
The  court  erred  in  overruling  defendant's  first  special  exception  to 
plaintiff's  amended  original  petition,  and  in  thereby  holding,  in 
effect,  that  it  was  the  duty  of  the  defendant  to  construct  a  street 
crossing  over  its  railroad  in  a  particular  manner,  and  to  place  planks 
between  the  rails  and  on  either  side  of  the  rails.  Barton  v.  Ander- 
son, 1  Texas,  97;  Lewis  v.  Hatton,  86  Texas,  535. 

The  court  erred  in  overruling  the  defendant's  third  special  ex- 
ception to  plaintiff's  amended  petition,  and  in  thereby  holding  that 
the  multitudinous  injuries  to  plaintiff's  back,  spine  and  hip  alleged 
in  the  petition  did  not,  in  fact,  tend  to  conceal  from  the  defendant 
the  injuries  which  plaintiff  would  attempt  to  prove,  and  in  thereby 
holding  that  said  allegations  did  not  tend  to  mislead  the  defendant 
and  to  conceal  from  the  defendant  the  injuries  which  plaintiff  would 
attempt  to  prove  at  the  trial.  Lewis  v.  Hatton,  86  Texas,  635; 
Mims  V.  Mitchell,  1  Texas,  447;  Barry  v.  Screwmen's  Association,  67 
Texas,  254. 

When  in  the  course  of  a  trial  of  a  case  wherein  damages  for  per- 
sonal injuries  are  claimed  the  defendant  requests  the  privilege  of 
an  examination  of  the  injured  party  to  be  made  by  experts,  it  is 
improper  and  prejudicial  to  the  defendant  for  plaintiff's  counsel  to 
make  speeches  and  statements  to  the  court  in  the  presence  of  the 
jury,  and,  while  refusing  to  grant  the  privilege  of  examination,  to 
charge  bad  faith  against  defendant  in  making  the  request  and  to 
state  that  they  were  willing  and  had  consented  that  a  particular 
physician  whom  they  said  was  retained  as  surgeon  for  the  defendant 
might  make  the  examination.  Chicago,  R.  I.  &  T.  By.  Co.  v. 
Langston,  92  Texas,  714. 

The  introduction  to  the  paragraph  of  the  court's  charge  complained 
of  is  a  marshalling  in  consecutive  form  of  every  fact  and  circum- 
stance that  goes  to  sustain  plaintiff's  cause,  altogether  omitting  de- 
fendant's theory,  and  thus  is  a  presentation  of  the  facts  on  which 
plaintiff  relies  in  such  a  way  as  to  give  them  a  prominence  to  which 
they  are  not  entitled,  to  the  injury  of  the  defendant.  New  York 
&  T.  L,  Co.  V.  Gardner,  35  S.  W.  Bep.,  739. 
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cuted  by  Gohmert  and  upon  which  plaintiff  sued  contains  recitals 
creating  a  lien  upon  the  engine  to  secure  the  payment  of  the  note. 
This  lien  was  not  recorded. 

It  was  shown  that  appellant  corporation  had  a  board  of  eleven 
directors.  G.  C.  Walker  was  one  of  the  directors  and  acting  vice- 
president  during  the  time  the  mill  was  being  constructed.  The  presi- 
dent, H.  B.  Holmes,  was  away  from  Luling  most  of  the  time  and  had 
very  little  to  do  with  the  affairs  of  the  company.  Walker  was  one 
of  the  active  executive  officers  of  appellant  during  this  time.  All  of 
the  payments  made  to  Gohmert  were  made  by  Walker  or  by  D.  M. 
Day,  who  was  treasurer  and  general  manager  of  the  company.  Botli 
of  these  oflScers  testified  that  prior  to  December,  1901,  Gohmert  had 
been  paid  over  $58,000.  The  larger  portion  of  this  money  had  been 
paid  to  Gohmert,  or  rather  to  his  agent,  Palmie,  who  had  charge  of 
the  work  for  him;  and  the  balance  paid  to  parties  who  had  given  ap- 
pellant notice  of  liens  for  material  or  machinery  furnished  Gohmert. 
They  both  further  testified  that  at  the  time  these  payments  were  made 
they  had  no  notice  of  appellee's  lien,  and  did  not  know  that  appellee 
had  sold  the  engine  in  question  to  Gohmert.  Walker  had  called  upon 
Palmie  for  a  statement  of  all  amounts  due  for  material  or  machinery 
and  the  statement  furnished  by  Palmie  in  response  to  this  demand 
did  not  show  any  indebtedness  to  appellee.  The  only  notice  shown 
to  have  been  given  appellant  of  appellee's  claim  was  by  letter  of 
January  20,  1902,  and,  as  shown  by  the  previous  statements,  appel- 
lant did  not  then  owe  Gohmert  anything,  but  had  largely  overpaid  the 
contract  price  of  the  mill.  The  president  of  appellant  corporation  did 
not  testify  in  the  case,  nor  did  the  secretary,  nor  any  member  of  the 
board  of  directors.  The  foregoing  statement  of  the  evidence  is  sufii- 
cient  to  show  the  materiality  of  the  error  in  the  charge  of  the  court 
hereinafter  discussed,  which  we  think  requires  a  reversal  of  the  judg- 
ment. 

The  court,  after  instructing  the  jury  to  find  for  plaintiff  unless 
they  believed  from  a  preponderance  of  the  evidence  that  the  appellant 
was  a  purchaser  of  the  engine  in  good  faith  without  notice  at  the  time 
of  such  purchase,  of  appellee's  lien,  gave  the  following  instruction: 

*^By  notice  as  used  in  this  charge  is  meant,  actual  knowledge  of  the 
existence  of  the  said  lien  at  the  time  of  the  purchase  of  said  engine,  if 
any,  or  the  knowledge  on  the  part  of  the  officers,  directors  or  au- 
thorized agents  of  said  defendant  company  of  such  facts,  relating  to 
the  existence  of  such  lien,  at  the  time  of  such  purchase,  as  would 
put  reasonably  prudent  persons,  under  the  same  or  similar  circum- 
stances, upon  notice  of  the  existence  of  such  lien  upon  such  engine." 

This  charge  is  complained  of  on  the  ground  that  it  authorized  tire 
jury  to  find  that  the  knowledge  of  any  director  or  agent  of  the  com- 
pany of  the  existence  of  facts  which  would  put  a  reasonably  prudent 
man  upon  notice  of  appellee's  lien  would  charge  appellant  with  notice 
of  such  lien,  without  regard  to  whether  the  director  or  agent  having 
such  knowledge  was  acting  for  or  representing  the  company  in  the 
transaction  by  which  it  acquired  the  engine.  This  objection  to  the 
charge  must  be  sustained. 

The  court  properly  charged  the  jury  that  the  burden  was  upon  ap- 
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pellant  to  Bhow  that  at  the  time  it  paM  Gohmert  for  the  engine  it 
had  no  notice  of  appellee's  lien,  and  under  the  charge  complained  of 
the  jury  were  further  told,  in  effect,  that  this  burden  could  only  be 
discharged  by  evidence  showing  that  none  of  the  directors  or  agents 
of  appellant  had  knowledge  of  facts  suflBcient  to  put  a  reasonably 
prudent  person  upon  notice  of  said  lien.  We  think  under  the  facts 
shown  by  the  evidence  before  stated  this  charge  was  clearly  erroneous. 

The  general  rule  that  notice  to  an  agent  is  notice  to  his  principal 
can  only  be  applied  when  the  matter  with  reference  to  which  notice 
is  given  is  within  the  scope  of  the  agent's  authority,  or  has  some  di- 
rect connection  with  his  agency.  Corporations  can  only  act  through 
agents,  and  frequently  have  numerous  agents  whose  duties  are  entirely 
separate  and  distinct,  and  it  goes  without  sa>dng  that  notice  to  an 
agent  of  a  corporation  with  reference  to  a  matter  entirely  beyond  the 
scope  of  his  agency  would  not  be  notice  to  the  corporation. 

Knowledge  possessed  by  a  director  of  a  corporation  would  not  be 
notice  to  the  corporation  unless  the  matter,  with  reference  to  which 
notice  is  sought  to  be  charged,  waa  one  with  which  the  board  of 
directors  or  the  director  receiving  such  notice,  dealt  directly.  If 
one  of  the  eleven  directors  of  appellant  corporation  had  incident- 
ally acquired  knowledge  of  the  fact  that  appellee  had  sold  the  en- 
gine to  Gohmert  and  that  only  half  of  the  purchase  money  therefor 
was  paid,  and  that  appellee  held  a  lien  on  the  engine  for  the  balance, 
we  do  not  think  it  would  have  been  his  duty  to  have  disclosed  these 
facts  to  the  oflScers  of  the  company  who  had  charge  of  the  construc- 
tion of  the  mill  and  making  payments  to  Gohmert  as  they  became  due 
under  the  contract.  Unless  notice  of  such  fact  was  given  to  him  offi- 
cially for  the  purpose  of  notifying  the  appellant,  such  director  could 
reasonably  presume  that  appellee  would  give  proper  notice  of  his  lien, 
either  by  having  it  recorded  or  by  giving  active  notice  to  some  gen- 
eral officer  of  the  company  or  to  the  officers  or  agents  of  the  company 
in  charge  of  the  construction  of  the  mill.  If  such  director,  how- 
ever, was  present  and  took  part  in  any  settlement  made  by  the  board 
of  directors  with  Gohmert  by  which  he  was  paid  any  money  after  such 
director  had  notice  of  the  appellee's  lien,  such  notice  might  be  imputed 
to  the  corporation.  All  we  mean  to  hold  is,  that  a  director  of  a  cor- 
poration is  not  such  an  officer  or  general  agent  of  the  corporation  that 
the  corporation  should  be  charged  as  matter  of  law  with  notice  of  facts 
within  the  knowledge  of  the  director,  without  regard  to  the  nature 
of  the  transaction  with  reference  to  which  notice  is  sought  to  be 
charged  against  the  corporation,  or  the  connection  the  board  of  di- 
rectors, or  the  director  having  such  notice,  might  have  with  such 
transaction.  Texas  Banking  &  Ins.  Co.  v.  Hutchings,  53  Texas,  61 
Congar  v.  Chicago  &  N.  W.,  By.  Co.,  24  Wis.,  157,  1  Am.  Bep.,  164 
Farmers'  Bank  v.  Pavne,  25  Conn.,  444;  Westfield  Bank  v.  Comer 
37  N".  T.,  320;  United  States  Ins.  Co.  v.  Schriver,  3  Md.  Ch.,  381 
National  Bank  v.  Norton,  1  Hill  (N.  Y.),  572;  1  Am.  &  Eng.  Ency 
of  Law,  1146;  Wade  on  Notice,  pp.  674  and  683. 

The  assignment  of  error  complaining  of  the  verdict  as  against  the 
great  preponderance  of  the  evidence  is  not  presented  in  such  manner 
as  to  require  our  consideration,  and  would  not  be  passed  upon  .in 
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plaintiff  and  his  wife,  while  traveling  in  a  buggy  drawn  by  a  gentle 
horse,  approached  defendant's  railroad  over  King  Street  in  said 
city  and  when  the  track  of  said  road  was  reached  the  wheels  of  the 
buggy  struck  the  rails  and  ties  thereof  and  plaintiff's  wife  was 
thrown  from  the  buggy  to  the  ground  and  thereby  seriously  and 
permanently  injured. 

Defendant  answered  by  general  demurrer,,  special  exceptions,  gen- 
eral denial  and  pleas  of  contributory  negligence  and  assumed  risk. 
A  trial  by  jury  resulted  in  a  verdict  and  judgment  for  plaintiff  for 
the  sum  of  $9000,  and  defendant  appealed. 

Appellant's  first  and  second  assignments  of  error  are  to  the  effect 
that  the  trial  court  erred  in  overruling  its  first  and  second  special 
exceptions  to  appellee's  amended  petition,  and  in  thereby  holding, 
in  effect:  (1)  That  it  was  the  duty  of  appellant  to  construct  a 
street  crossing  in  a  particular  manner  and  to  place  planks  between 
the  rails  and  on  either  side  of  the  rails;  (2)  That  it  was  the  duty 
of  appellant  to  construct  the  street  crossing  over  its  railroad  in 
the  manner  such  crossings  were  usually  constructed  in  the  city  of 
Greenville.  We  do  not  think  the  court  committed  reversible  error 
in  either  of  these  particulars.  The  real  and  controlling  acts  of 
negligence  alleged  were  that  appellant  had  permitted  its  roadbed  at 
the  crossing  to  become  defective,  out  of  repair  and  dangerous  to  the 
traveling  public  in  that  it  had  allowed  the  dirt,  earth  and  ballasting 
of  the  same  to  be  washed  or  worn  away,  leaving  the  iron  rails  and 
crossties  of  the  track  exposed  and  extending  above  the  surface  of  the 
ground  several  inches.  The  allegations  that  appellant  had  failed  and 
neglected  to  place  planks  on  the  crossing  and  that  such  was  the 
usual  method  of  constructing  them  in  Greenville  were  not  made,  nor 
were  they  submitted  to  the  jury,  as  separate  and  distinct  grounds 
of  negligence,  and  did  not,  we  think,  mislead  the  jury  and  cause 
them  to  believe  that  it  was  appellant's  duty  to  construct  or  keep 
in  repair  the  crossing  in  that  particular  manner,  and  that  the  failure 
to  do  so  would  render  the  appellant  liable  independent  of,  or  without 
regard  to  the  truth  of  the  allegations  that  the  rails  and  ties  were 
exposed  by  the  washing  away  of  the  dirt  and  ballasting  and  allowed 
to  extend  above  the  surface  of  the  roadbed  a  suflBcient  height  to 
become  dangerous  to  those  attempting  to  use  the  crossing. 

Nor  do  we  think  the  court's  action  in  overruling  appellant's  third 
special  exception  to  appellee's  petition,  to  the  effect,  that  'T)y  reason 
of  the  multitudinous  injuries  alleged  the  allegation  has  the  effect  to 
mislead  the  defendant,  and  to  conceal  from  the  defendant  the  real 
injuries  which  the  plaintiff  will  attempt  to  prove,"  constitutes  re- 
versible error.  It  is  true,  the  injuries  alleged  are  many,  but  we  are 
not  prepared  to  say  that  they  are  so  numerous  and  so  described  as 
to  have  the  effect  claimed.  The  petition  alleges  the  nature  and  char- 
acter of  the  injuries  and  gives  notice  that  proof  of  all  will  be  offered. 
In  such  case  we  know  of  no  rule  that  would  justify  the  court  in 
striking  out  the  allegation  of  injuries  because  of  the  great  number 
and  variety  of  them.  The  court  could  not  know,  in  advance  of  its 
introduction,  that  the  evidence  would  not  show  that  appellee^s  wife 
had  sustained  every  injury  alleged. 
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The  sixth  and  seventh  assignments  of  error  complain  of  certain 
remarks  made  by  appellee's  counsel  in  tlie  presence  and  hearing  of 
the  jury  in  response  to  a  request  by  appellant  for  the  privilege  of 
having  appellee's  wife  examined  by  physicians  of  their  own  selection. 
It  is  contended  that  the  remarks,  and  the  manner  accompanying 
them,  were  of  such  a  character  as  impugned  the  motives  of  counsel 
for  appellant  in  making  them,  greatly  to  the  prejudice  of  appellant. 
We  have  carefully  considered  the  matter  and  conclude  that  it  may 
be  safely  said  from  what  appears  of  record  that  the  jury  were  not 
influenced  by  the  remarks  to  the  injury  of  appellant.  The  record 
shows  that  appellee's  counsel  in  making  the  remarks  complained  of 
expressed  a  willingness  to  have  the  examination  made  by  Dr.  Becton, 
one  of  appellant's  surgeons,  and  the  examination  was  in  fact  made 
by  him.  Besides,  we  can  not  say  that  the  verdict  is  against  the 
preponderance  of  the  evidence  and  it  is  only  in  such  cases  that  the 
Appellate  Courts  will,  ordinarily,  hold  that  improper  remarks  of 
counsel  constitute  reversible  error.  It  is  true,  this  rule  has  not 
always  been  adhered  to,  but  we  see  no  good  reason  to  depart  from 
it  in  this  instance. 

The  eighth  assignment  is  that  "the  court  erred  in  permitting  the 
plaintiff's  witness,  G.  L.  Bennett,  over  objection  of  counsel,  to  testify 
that  he  had  informed  one  D.  W.  Gregory  of  the  condition  of  the 
railway  crossing  where  plaintiff's  wife  was  injured,  when  it  had  not 
been  shown  that  the  said  Gregory  was  an  agent  of  the  defendant, 
or  that  he  was  such  agent  as  had  any  control  or  supervision  or 
care  of  any  street  crossing  in  the  city  of  Greenville."  It  was  shown 
that  Gregory  had  been  an  agent  of  appellant,  working  in  its  office 
at  Greenville,  for  several  years.  But  if  it  be  conceded  that  the  tes- 
timony failed  to  show  that  he  was  charged  with  the  supervision  of 
the  street  crossings  in  that  city,  and,  therefore,  was  not  such  an  agent 
of  appellant  as  that  notice  to  him  of  the  condition  of  the  crossing 
would  not  charge  appellant  with  such  notice,  still  we  think  the 
admission  of  the  testimony  complained  of  is  not  reversible  error. 
Certain  of  appellant's  own  witnesses  testified  that  the  crossing  was 
in  bad  condition,  and  the  testimony  of  the  witness  Taylor  shows 
that  the  crossing  had  been  in  such  condition  for  several  months  and 
that  appellant's  section  men,  whose  duty  it  was  to  keep  its  railroad 
track  in  repair,  passed  over  the  crossing  in  question  every  day.  The 
testimony  of  the  witness  Taylor  is  practically  undisputed  and  if 
the  admission  of  Bennett's  testimony  was  error  it  resulted  in  no 
substantial   injury  to  appellant. 

The  ninth  assignment  of  error  complains  of  that  paragraph  of  the 
court's  charge  wherein  certain  facts  alleged  and  relied  on  by  ap- 
pellee ioT  a  recovery  are  grouped,  and  the  jury  told  that  if  they 
found  said  facts  existed  to  return  a  verdict  for  appellee,  unless  they 
found  for  appellant  under  other  instructions  given.  The  charge  is 
long  and  its  contents  and  the  question  raised  by  the  assignment  will 
be  suflBciently  disclosed  by  a  statement  of  the  grounds  of  objection 
to  it  and  the  discussion  of  them,  without  copying  the  charge.  The 
objections  to  the  charge  are  (1)  that  the  court  therein  quoted 
from  the  petition  and  set  out  plaintiff's  theory  of  th^  case,  but  did 


552  Texas  Civil  Appeals  Repobts,  Vol.  49.  IMarch, 

• 

not  set  out  or  state  the  theory  of  the  defendant;  (2)  that  the 
defendant  owed  no  duty  to  the  public  to  construct  a  railway  crossing 
with  planks  or  any  other  particular  material,  and  it  was  error  in 
submitting  plaintiff's  theory  of  the  case  to  state  as  one  of  the  grounds 
of  negligence  charged  against  defendant,  that  it  had  failed  to 
construct  the  street  crossing  with  planks;  (3)  that  said  charge,  after 
reciting  the  particulars  of  the  defects  charged,  failed  to  instruct 
the  jury  that  plaintiff's  right  to  recover  will  be  limited  to  injuries 
caused  by  the  particular  defects  complained  of  in  the  petition,  but 
instead  of  so  instructing  the  jury,  the  charge,  in  effect,  tells  them 
that  plaintiff  would  have  a  right  to  recover  if  the  said  crossing 
was  not,  for  any  reason,  reasonably  safe  for  the  use  of  the  traveling 
public;  (4)  that  there  is  no  statement  in  the  paragraph  of  the  charge 
to  tlie  effect  that  as  a  condition  to  plaintiff's  right  to  recover  the 
jury  must  believe  that  plaintiff  was  exercising  ordinary  care  at  the 
time  he  drove  upon  the  crossing;  (5)  that  the  said  charge  authorized 
a  recovery  by  plaintiff,  if  plaintiff's  wife  was  injured  in  any  or  all 
of  the  parts  of  her  person  or  ways,  as  alleged  in  plaintiff's  petition, 
when  there  was  not  raised  by  the  evidence  any  issue  as  to  a  majority 
of  said  injuries. 

It  is  a  sufficient  answer  to  the  first  objection  to  say  that  the 
charge  is  not  upon  the  weight  of  the  evidence,  and  if  appellant  de- 
sired its  theory  of  the  case  stated  to  the  jury,  or  a  fuller  statement 
of  the  pleadings  made,  a  request  to  that  effect  should  have  been 
made,  and  having  failed  to  make  such  request  it  is  in  no  position 
now  to  complain  of  the  statement  as  contained  in  the  court's  general 
charge. 

The  second  objection  is  not  well  taken.  King  Street  was  estab- 
lished before  appellant's  railroad  was  constructed,  and,  as  said  by 
appellee's  counsel,  the  defendant  owed  the  duty  to  the  public  to  use 
ordinary  care  to  construct  a  proper  crossing  over  the  street  and 
such  care  to  keep  it  in  a  reasonably  safe  condition.  The  evidence 
is  sufficient  to  show  that  this  duty  had  not  been  performed,  and 
appellant  did  not,  either  by  pleading  or  proof,  offer  to  show  that  it 
had  even  attempted  to  make  a  proper  crossing  with  planks  or  any- 
thing else;  nor  did  it  introduce  any  evidence  tending  to  show  what 
character  of  material  should  have  been  used  in  the  construction  and 
repair  of  the  crossing,  or  that  its  duty,  in  the  exercise  of  ordinary 
care  in  this  respect,  did  not  require  of  it  the  use  of  planks.  Besides, 
the  court  did  not  submit,  as  a  distinct  act  of  negligence  and  ground 
of  recovery,  the  failure  of  appellant  to  use  planks  in  the  construc- 
tion or  repair  of  the  crossing.  The  jury  were  simply  authorized  by 
the  charge  to  find  for  plaintiff  in  the  event  they  found  that  the  other 
essential  facts  stated  existed,  and  that  the  crossing  was  defective  and 
out  of  repair  as  alleged  in  the  petition.  And  it  was  alleged  in  the 
petition  that  the  crossing  was  defective  in  that  appellant  had  per- 
mitted the  dirt  and  ballasting  to  be  washed  away,  leaving  the  iron 
rails  and  ties  extended  above  the  surface  of  the  roadbed  several  inches. 
In  view  of  these  facts  we  think  the  charge  was  not  error. 

We  think  the  third  objection  to  the  charge  should  be  overruled. 
The  particular  part  of  the  charge  to  which  this  objection  is  urged, 
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as  pointed  out  by  the  proposition  under  the  assignment,  is  as  follows: 
"If  you  find  from  the  evidence  that  at  tlie  time  when  it  is  alleged 
that  plaintiff's  wife  was  injured,  the  crossing  at  King  Street  was 
defective  and  out  of  repair.'*  This  is  not  a  full  statement  of  the 
charge  upon  the  subject.  The  excerpt  quoted  is  a  part' only  of  the 
paragraph  of  the  court's  charge  to  which  all  of  the  above  stated 
objections  are  urged,  and  when  taken  in  connection  with  other 
language  of  the  paragraph  and  other  portions  of  the  court's  charge, 
it  is  not  at  all  likely  the  jury  were  misled  thereby.  In  the  para- 
graph in  which  the  language  complained  of  appears,  and  in  again 
referring  to  the  alleged  defects  of  the  crossing,  the  court  says:  "And 
if  you  further  find  that  in  causing  or  permitting  the  said  crossing 
to  become  defective  and  out  of  repair,  as  alleged  in  plainiiff's  peti- 
Hon,"  (Italics,  ours.)  Again,  in  another «  paragraph  of  the  court's 
charge  the  following  language  is  used:  "But  if  you  find  from  the 
evidence^  that  the  said  crossing  was  in  an  unsafe  condition,  as  alleged 
and  claimed  in  plaintiff's  petition  (Italics,  ours),  and  you  further 
find  that  its  unsafe  condition  was  known  to  the  plaintiff  or  to  his 
wife  you  will  find  for  defendant."  In  the  introductory  part  of  the 
charge  the  defective  condition  of  the  crossing  as  alleged  was  fully 
stated,  and  the  jury  must  have  understood  from  the  instruction 
given  that  they  could  consider  no  defect  not  alleged.  Furthermore, 
it  does  not  appear  that  there  was  any  evidence  whatever  of  any  defect 
in  the  crossing  not  alleged. 

Nor  was  the  paragraph  of  the  charge  under  consideration  erro- 
neous in  that  it  authorized  "the  jury  to  find  for  plaintiff,  without 
regard  to  whether  or  not  the  plaintiff  was  himself  at  the  time  of 
the  injury  exercising  due  care."  Whether  appellee  was  exercising 
ordinary  care  to  protect  himself  or  wife  from  injury  in  attempting 
to  pass  over  the  crossing  at  the  time  and  in  the  manner  he  did,  was 
a  question  of  contributory  negligence  and  matter  of  defense  with 
•which  the  affirmative  charge,  to  which  appellee  was  entitled  in  having 
his  right  to  recover  submitted  to  the  jury,  should  not  have  been  in- 
cumbered. The  submission  of  that  issue  was  properly  reserved  for 
another  paragraph  of  the  charge.  Indeed,  in  the  case  of  St.  Louis 
S.  W.  Ry.  V.  Pares,  57  S.  W.  Rep.,  301,  a  charge  submitting  the 
plaintiff's  theory  of  the  case  in  which  the  jury  were  required  to  find 
that  he  at  the  tiipe  of  receiving  his  injuries  was  exercising  ordinary 
care,  was  held  to  be  erroneous>  in  that  it  imposed  the  burden  of 
proof  upon  the  plaintiff  to  show  the  absence  of  contributory  negli- 
gence, and  constituted  reversible  error. 

The  fifth  ground  of  objection  to  the  charge,  as  has  been  seen,  is 
to  the  effect  that  said  charge  is  erroneous  in  that  it  instructed  the 
jury  that  plaintiff  was  entitled  to  recover  if  his  wife  "was  injured 
in  any  or  all  of  the  parts  of  her  person  or  ways  as  alleged  in  plain- 
tiff's petition,"  instead  of  confining  his  right  to  recover  to  such 
injuries  as  were  supported  by  proof.  This  objection  to  the  charge 
has  been  pressed  in  this  court  with  much  zeal  and  ability,  but  we 
think  the  objection  is  not  well  taken.  If  the  instruction  here  com- 
plained of,  standing  alone,  was  erroneous,  the  error  was  cured  by 
a   special   charge   requested   by   appellant   and   given.     This    special 
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charge  reads  as  follows:  '^Ten  if  you  should  find  for  the  plaintiff 
you  will  not  allow  him  anything  on  account  of  any  of  the  injuries 
alleged  in  the  petition  to  have  been  sustained  by  his  wife  except 
such  injuries  as  have  been  shown  by  a  preponderance  of  the  evidence 
to  have  been  in  fact  sustained  by  her."  But  in  the  absence  of  such 
special  charge,  we  have  held  that  a  similar  charge  to  the  one  in 
question  was  not  erroneous,  and  our  views  upon  the  question  have 
undergone  no  change.  St.  Louis  S.  W.  By.  v.  Smith,  49  Texas  Civ. 
^PP-9 ^^  must  be  presumed,  in  the  absence  of  anything  show- 
ing the  contraiy,  that  the  jury  observed  the  instructions  given  them 
and  considered,  in  arriving  at  their  verdict,  no  injury  not  shown 
by  the  evidence  to  have  been  sustained  by  appellee's  wife. 

The  court  instructed  the  jury,  in  the  fourth  paragraph  of  his 
charge,  as  follows:  "But  if  you  find  from  the  evidence  that  the 
said  crossing  was  in  an  unsafe  condition,  as  alleged  and  claimed 
by  plaintiff's  petition,  and  you  further  find  that  its  unsafe  condition 
was  known  to  the  plaintiff  or  his  wife  at  the  time  he  attempted  to 
drive  over  the  same,  and  if  you  further  believe  that  a  person  of 
ordinary  prudence,  situated  as  plaintiff  was  and  with  such  knowl- 
edge as  he  or  his  wife  had,  would  not  have  attempted  to  drive  over 
said  crossing,  then  you  will  find  for  the  defendant." 

The  appellant  requested  a  special  charge  to  the  effect  that  if 
the  condition  of  the  crossing  was  unsafe,  and  appellee  knew  it, 
then  he  was  guilty  of  contributory  negligence  as  a  matter  of  law 
in  attempting  to  drive  over  it  This  special  charge  was  refused  and 
its  refusal  and  the  giving  of  the  charge  quoted,  is  assigned  as  error. 
We  are  of  the  opinion  that  the  evidence  did  not  warrant  the  giving 
of  the  special  charge,  and  that  the  court's  charge  correctly  applied 
the  law  to  the  facts  of  the  case.  There  was  some  evidence  that  ap- 
pellee knew  of  the  unsafe  condition  of  the  crossing  before  the  accident, 
and  that  Wesley  and  Stonewall  Streets  were  the  principal  streets 
traveled  south  from  the  business  part  of  the  city  of  Greenville  and 
were  in  better  condition  for  driving  at  the  time  plaintiff's  wife  was 
hurt,  than  King  Street;  but  in  support  of  the  assignment  under 
consideration  appellant  does  not  quote  any  evidence  showing  that 
appellee  and  his  wife  could  have  as  conveniently  reached  their  des- 
'tination  over  these  streets  as  over  King  Street.  In  the  case  of  City 
of  Dallas  v.  Muncton,  in  passing  upon  a  charge  invoking  an  appli- 
cation of  the  doctrine  here  contended  for,  this  court,  speaking  through 
Chief  Justice  Rainey,  said:  "Nor  do  we  believe  the  court  erred  in 
refusing  the  special  charge  requested  to  the  effect  that  if  the  said 
street  was  in  an  unsafe  condition,  which  was  known  to  plaintiff,  and 
there  were  other  streets  he  could  have  traveled  to  his  destination,  it 
was  his  duty  to  travel  them,  and  he  could  not  recover.  The  evidence 
did  not  warrant  this  charge.  It  was  not  sufficient  to  show  that 
Ross  Avenue  was  in  such  a  condition  as  would  require  plaintiff,  in 
the  use  of  ordinary  care,  to  depart  from  his  customary  route  to 
adopt  another.'*  It  is  well  settled  in  this  State  ^^hat  in  order  that 
an  act  ^hall  be  deemed  negligent  per  se  it  must  have  been  done  con- 
trary to  a  statutory  duty,  or  it  must  appear  so  opposed  to  the  dictates 
of  common  prudence  that  we  can  say,  without  hesitation  or  doubt, 
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that  no  careful  person  would  have  committed  it."  Gulf,  C.  &  S. 
F.  By.  V.  Gasscamp,  69  Texas,  645.  Such  can  not  be  said  of  appel- 
lee's act  in  attempting  to  drive  over  the  crossing.  Whether  he  was 
guilty  of  negligence  in  attempting  to  do  so  at  the  time,  in  the 
manner  and  with  the  knowledge  he  had  of  the  condition  of  the 
crossing,  was  a  question  of  fact  for  the  jury.  Nor  did  the  court 
err  in  refusing  to  give  appellant's  special  charge  Xo.  9  on  this  sub- 
ject and  made  the  basis  of  its  twelfth  assignment  of  error.  This 
charge  was  suflBciently  covered  by  the  fifth  paragraph  of  the  main 
charge. 

The  thirteenth  assignment  of  error  questions  the  correctness  of 
the  court's  charge  on  the  measure  of  damages.  The  charge  authorizes 
a  recovery  for  physical  and  mental  pain  suffered  by  appellee's  wife 
up  to  the  time  of  the  trial,  "and  such  suflEering,  if  any,  of  a  like 
character  as  she  will  reasonably  and  probably  suffer  in  the  future  as 
the  result  of  her  injuries."  The  use  of  the  language  "reasonably  and 
probably"  in  the  charge  is  criticised  and  the  insistence  made  that 
"in  suits  for  personal  injuries,  compensation  can  lawfully  be  granted 
only  for  such  future  damages  as  it  is  reasonably  certain  that  the 
injured  party  will  suffer  in  the  future  as  a  result  of  his  injuries." 
The  use  of  the  words,  "reasonably  and  probably,"  in  expressing  the 
rule  in  this  State  limiting  the  recovery  of  damages  for  future  con- 
sequences of  personal  injuries  to  such  as  there  is  a  reasonable  prob- 
ability of  ensuing  from  such  injuries,  if  not  entirely  accurate,  was 
a  sufficient  compliance  with  the  rule  to  avoid  any  misconception  of 
it  on  the  part  of  the  jury.  Supporting  this  view  is  the  case  of  Lentz 
V.  City  of  Dallas,  96  Texas,  258.  In  closing  the  opinion  in  that 
case  the  court  said:  "The  court  should  also  have  given  the  charge 
requested  by  defendant,  restricting  plaintiff's  recovery  for  future 
results  of  the  injuries  to  such  as  would  reasonably  and  probably 
result/*  (Italics  ours.)  The  proposition  that  compensation  can  be 
awarded  for  only  such  future  damages  as  are  "reasonably  certain" 
to  result  therefrom,  while  recognized  in  some,  if  not  most,  jurisdic- 
tions, has  been  rejected  in  this  State.  Gulf,  C.  &  S.  P.  Ry.  v. 
Harriett,  80  Texas,  73;  Cameron  Mill  &  E.  Co.  v.  'Anderson,  34 
Texas  Civ.  App.,  105.  In'  the  first  case  cited,  the  Supreme  Court 
says:  "Certainty  means  the  absence  of  doubt,  and  the  proposition 
means  that  the  jury  should  be  satisfied  of  their  occurrence  beyond 
a  reasonable  doubt.  We  think  the  evidence  should  show  that  there 
is  a  reasonable  probability  of  the  occurrence  of  future  ill  effects  of 
the  injury,  and  that  it  need  show  no  more,  in  order  to  justify  the 
jury  in  considering  future  consequences  in  estimating  damages." 
We  think  it  was  very  conclusively  shown  that  Mrs.  Hawkins'  left 
leg  was  shortened  as  a  result  of  the  injuries  she  received  and  that 
her  left  hip  was  permanently  injured.  There  were  perhaps  other 
injuries  so  shown  to  be  permanent,  and  upon  the  whole  we  con- 
clude that  the  failure  of  the  charge  under  discussion  to  submit 
directly  to  the  jury  the  question  as  to  whether  appellee's  wife  sus- 
tained permanent  injury,  is  immaterial. 

The  court  did  not  err  in  entering  judgment  upon  the  verdict  re- 
turned by  the  jury.     The  signature  of  the  foreman  of  the  jury  to 


556  Texas  Civil  Appeals  Kepoets,  Vol.  49.  IMarch, 

the  verdict  without  the  word  "foreman*'  added,  was  a  sufiBcient  com- 
pliance with  the  statute.  The  statute  declares  tliat  the  verdict  shall 
be  signed  by  the  foreman  of  the  jury,  but  does  not  expressly  require 
that  the  word  "foreman''  shall  be  attached.  Certainly  it  can  not 
be  said  then,  when  tlie  statute  does  not  require  it,  that  the  omission 
of  "foreman"  is  fatal  to  the  verdict.  The  verdict  was  signed  "W. 
M.  Arnold,  F.  M.,"  and  if  it  can  be  said  that  the  court  could  not 
judicially  know  that  the  letters  F.  M.  were  an  abbreviation  of  the 
word  "foreman,"  the  fact  that  W.  M.  Arnold  was  the  foreman  of 
the  jury  was  fully  established  by  the  evidence  adduced  upon  a  trial 
of  that  issue  raised  upon  appellant's  motion  for  a  new  trial.  But, 
appellant  contends  that  neither  the  court  nor  the  parties  litigant 
have  any  proper  means  of  ascertaining  who  was  the  foreman  of 
the  jury,  except  from  the  signature  which  the  statute  requires  the 
foreman  to  attach  to  the  verdict.  We  do  not  concur  in  this  conten- 
tion. We  do  not  think  it  was  necessary  to  resort  to  this  method 
of  ascertaining  that  W.  M.  Arnold  was  foreman  of  the  jury.  Our 
conclusion  is  that  tlie  verdict  was  sufficient  witliout  it,  but  hold  that 
the  court  could  properly  inquire  into  the  matter  or  permit  either 
party  at  interest  to  do  so,  as  was  done. 

The  evidence  shows  that  the  crossing  in  question  was  defective 
and  dangerous,  as  alleged  in  appellee's  petition;  that  this  defective 
and  dangerous  condition  was  the  result  of  appellant's  negligence; 
that  while  appellee  and  his  wife  were  attempting  to  drive  over  the 
crossing  in  their  buggy,  the  wife,  because  of  the  defective  condition 
of  the  crossing,  was  thrown  from  the  buggy  and  thereby  sustained 
serious  and  permanent  injuries;  that  neither  appellee  nor  his  wife 
was  guilty  of  contributory  negligence,  and  that  he  has  sustained 
damages  in  the  amount  awarded  him  by  the  verdict.  The  charge  of 
the  court  very  fully  and  fairly  presented  every  material  issue  in 
the  case,  and  after  a  careful  examination  and  consideration  of  the 
record  and  each  and  all  of  appellant's  assignments  of  error,  we  have 
been  unable  to  discover,  in  our  opinion,  any  reversible  error.  The 
judgment  of  the  court  below  is  therefore  affirmed. 

Affirmed. 

OK  MOTION   FOR   REHEARING. 

We  carefully  considered,  before  the  original  opinion  was  written, 
all  the  questions  presented  by  appellant's  motion  for  a  rehearing. 
We  have  again  examined  them  upon  tlie  consideration  of  this  motion 
with  that  care  their  importance  demands,  but  see  no  good  reason 
to  depart  from  the  views  heretofore  expressed.  Appellant  has  also 
filed  a  motion  asking  a  correction  of  some  of  our  conclusions  of 
fact  and  for  additional  conclusions  of  fact.  In  our  original  opinion 
the  statement  is  made  that  "King  Street  was  established  before  ap- 
pellant's railroad  was  constructed."  The  testimony,  upon  this 
point,  is  not  entirely  clear,  but  upon  a  more  careful  examination  of 
it,  we  conclude  that  King  Street,  where  it  crosses  appellant's  rail- 
road, was  not  established  and  opened  up  until  after  said  railroad 
was  constructed. 

In  addition  to  the  findings  of  fact  to  be  found  in  the  original 
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opinion,  we  find  that  appellee,  about  a  week  or  ton  days  before  his 
wife  was  injured,  had  been  informed  that  appellant's  railroad  cross- 
ing over  King  Street  was  in  a  bad  condition.  That  Wesley  Street 
is  the  first  regular  street  east  of  King  Street  and  parallel  to  it,  and 
that  the  principal  travel  is  over  Wesley  and  Stonewall  Streets. 

In  this  connection  we  will  state  that  the  appellant  did  not  plead 
that  appellee  assumed  the  risk  in  attempting  to  drive  over  the  cross- 
ing in  question,  in  that  there  was  another  safe  and  as  convenient 
a  way  by  which  he  could  have  reached  his  destination,  and  knowing 
the  unsafe  condition  of  the  crossing  he  chose  the  dangerous  rather 
than  the  safe  way.  In  stating,  in  the  original  opinion,  appellant's 
pleas,  it  is  said  that  it  pleaded  "assumed  risk.'^  Upon  a  more  careful 
examination  of  the  answer  we  find  this  statement  to  be  incorrect. 
The  plea  was  simply  one  of  contributory  negligence  on  the  part  of 
appellee.     The  motion  for  a  rehearing  is  overruled. 

Overruled. 

Writ  of  error  refused. 


Jack  Baldwin  v.  J.  J.  Bilbt. 

Decided  March  16,  1908. 

Land — ^Parol  01ft — ^ImprovementB — Death  of  Donor. 

It  is  settled  law  in  this  State  that,  to  take  a  parol  gift  of  land  out  of  the 
statute  of  frauds,  possession  of  the  land  must  be  taken  by  the  donee,  and  im- 
provements of  some  substantial  value,  having  relation  to  the  value  of  land, 
must  be  made  by  him  with  the  acquiescence  of  the  donor.  Such  improvements 
must  be  made  during  the  lifetime  of  the  donor. 

Appeal  from  the  District  Court  of  Hardin  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

John  L.  Little  and  E.  B.  Pickett,  Jr.,  for  appellant. — If  one 
makes  a  verbal  gift  of  a  tract  of  land  to  another  and  the  donee  goes 
upon  any  part  of  the  land  and  erects  thereon  valuable  and  permanent 
improvements,  upon  the  faith  of  that  verbal  gift,  he  acquires  a  good 
and  perfect  title  thereto.  Wells  v.  Davis,  77  Texas,  637;  Wooldridge 
V.  Hancock,  70  Texas,  21;  Baker's  Exrs.  v.  DeFreese,  2  Texas  Civ. 
App.,  624;  Wootters  v.  Hale,  83  Texas,  567;  Puterbaugh  v.  Puter- 
baugh,  30  N.  K,  520;  Loney  v.  Loney,  38  Atl.,  1071  (86  Md.,  562) ; 
Lobdell  V.  Lobdell,  36  N.  Y.,  327;  Haddon  v.  Haddon,  42  Ind.,  378; 
Neale  V.  Neales,  9  Wall.,  1;  Ungley  v.  Ungley,  L.  B.  4  Ch.  Div.,  73. 

Taliaferro  &  Nail,  for  appellee. 

McMEANS,  Associate  Justice.— Appellant  Jack  Baldwin  filed 
this  suit  against  appellee  for  the  recovery  of  50  acres  of  land  in  the 
Lefroy  Guedry  league  in  Hardin  County,  his  petition  first  setting 
up  a  formal  action  of  trespass  to  try  title,  and  then  specially  plead- 
ing that  he  had  acquired  title  to  the  land  by  virtue  of  a  verbal  gift 
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made  to  him  by  his  stepfather^  Sam  Dark^  about  the  year  1882.  He 
alleged  that  the  50  acres  so  given  him  were  located  in  the  south- 
western part  of  a  tract  of  150  acres  then  owned  by  Dark,  and  that 
soon  after  the  gift  was  made  he  entered  npon  and  took  possession 
of  that  part  of  the  tract  and  commenced  placing  improvements 
thereon,  and  that  he  did  erect  valuable  and  permanent  improvements, 
consisting  of  a  dwelling  house,  a  bam,  fences  and  other  improve- 
ments generally  used  in  connection  with  a  homestead;  that  said  Dark 
died  about  the  year  1886  without  having  made  him  a  deed  te  the 
said  50  acres,  and  that  after  Dark's  death  his  widow  sold  the  entire 
150  acres  to  appellee  Riley,  including  the  tract  claimed  by  appellant. 
The  case  was  tried  before  a  jury  and  a  verdict  and  judgment  were 
rendered  for  appellee,  from  which  judgment  this  appeal  is  prosecuted. 

The  only  testimony  as  to  the  gift  of  the  land  and  of  the  improve- 
mente  erected  thereon  during  the  lifetime  of  Dark  was  that  of  the 
appellant  himself,  and  from  his  testimony  the  following  conclusions 
are  warranted: 

About  the  year  1882,  when  appellant  was  a  boy  of  about  14  or 
15  years  of  age,  Sam  Dark  married  his  mother,  and  shortly  there- 
after he  told  appellant  if  he  would  be  smart  he  would  give  him  a 
home  and  make  somebody  out  of  him;  that  he  pointed  out  50  acres 
in  the  southwestern  comer  of  the  150  acre  tract  and  gave  it  te  ap- 
pellant to  put  his  home  on.  At  that  time  appellant  had  been  work- 
ing for  Dark  and  continued  te  work  for  him  until  Dark's  death. 
During  Dark's  life  appellant  placed  no  valuable  or  permanent  im- 
provemente  on  the  land  he  claimed,  the  only  thing  done  by  him 
being  a  little  clearing  in  the  edge  of  the  timber  where  he  wanted 
to  build  a  house,  and  this  was  done  with  his  stepfather's  assistance. 

After  the  death  of  Dark,  appellant  cleared  more  ground  and  fenced 
and  cultivated  five  or  six  acres,  built  a  small  house  and  dug  a  well, 
and  after  this  he  built  a  more  substantial  house  aiid  made  other 
improvements  of  a  permanent  character. 

It  now  seems  to  be  well  settled  in  this  State  that  to  take  a 
parol  gift  of  land  out  of  the  statute  of  frauds  possession  of  the  land 
must  be  teken  by  the  donee  and  improvements  of  some  substential 
value,  having  relation  to  the  value  of  the  land,  made  by  him  with 
the  acquiescence  of  the  donor.  14  Am.  &  Eng.  Ency.  of  Law,  1042; 
Ann  Berta  Lodge  v.  Leverton,  42  Texas,  18;  Bradley  v.  Owsley,  74 
Texas,  71;  Wells  v.  Davis,  77  Texas,  639;  Eason  v.  Eason,  61  Texas, 
227;  Wallis  v.  Tumer,  95  S.  W.,  61;  Huteheson  v.  Chandler,  104 
S.  W.,  435.  And  such  improvements  must  be  made  in  the  lifetime 
of  the  donor,  otherwise  they  can  not  be  said  to  have  been  made 
with  his  acquiescence  and  consent.  At  the  time  of  Dark's  death 
nothing  had  been  done  by  appellant  that  would  have  prevented 
Dark  from  revoking  the  alleged  gift,  and  appellant  could  not  perfect 
the  gift  after  his  death  by  improvements  so  made.  Huteheson  v. 
Chandler,  supra;  Newcomb  v.  Cox,  27  Texas  Civ.  App.,  583. 

In  view  of  the  law  as  it  is  shown  to  be  by  the  authorities  cited, 
and  in  the  light  of  the  evidence,  no  judgment  could  have  been  ren- 
dered in  this  case  other  than  one  against  the  appellant,  and  a  ver- 
dict in  favor  of  the  appellee  could  properly  have  been  directed. 
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As  no  other  verdict  than  the  one  rendered  could  have  been  ren- 
dered on  the  evidence,  the  fact  that  the  charge,  in  the  particulars 
complained  of  in  appellant's  several  assignments  of  error,  may  have 
been  abstractly  inaccurate  or  incorrect,  is  immaterial.  The  judgment 
of  the  court  below  is  affirmed. 

Affirmed. 


B.  H.  Parish  et  al.  v.  A.  A.  Nelson. 

Decided  March  16,  1908. 

Appeal — ^SQle  SI. 

Bule  31  for  the  Courts  of  Civil  Appeals  requires  that  a  statement  following 
a  proposition  under  an  assignment  of  error  shall  contain  a  "brief  statement  in 
substance  of  such  proceedings,  or  parts  thereof,  contained  in  the  record,  as  will 
be  necessary  and  sufficient  to  sustain  and  support  the  proposition,  with  a  refer- 
ence to  the  pages  of  the  record."  A  statement  which  consists  of  mere  legal  con- 
clusions, and  contains  no  reference  to  the  pages  of  the  record,  is  not  a  compli- 
ance with  said  rule,  and  does  not  entitle  the  assignment  of  error  to  which  it 
relates  to  consideration. 

Appeal  from  the  District  Court  of  Nacogdoches  County.  Tried 
below  before  Hon.  James  I.  Perkins. 

jS.  M.  Adams,  for  appellants. 

Ingraham,  MiddlebrooJc  &  Hodges,  for  appellee. 

PLEASANTS,  Chief  Justice. — This  suit  was  brought  by  appel- 
lants against  appellee  to  cancel  a  deed  made  by  them  and  to  recover 
possession  of  the  land  conveyed  by  said  deed.  The  court  below  sus- 
tained a  general  demurrer  to  the  petition  and  plaintiffs  declining  to 
amend,  their  suit  was  dismissed. 

The  only  assignment  of  error  presented  in  appellant's  brief  is  as 
follows : 

"The  trial  court  erred  in  sustaining  the  defendant's  general  de- 
murrer to  the  plaintiffs'  original  amended  petition  in  this  cause: 

*'lst.  For  it  shows  on  the  face  of  the  petition  that  the  plaintiffs 
were  the  owners  in  fee  simple  of  a  certain  portion  of  land  on  or 
before  the  18th  day  of  July,  1903. 

''2d.  The  plaintiffs'  original  amended  petition  shows  on  its  face 
that  this  land  was  purchased  from  these  plaintiffs  by  the  agent  of 
A.  A.  Nelson  through  fraud  and  deception. 

"3d.  That  the  petition  shows  on  its  face  that  the  land  was  pur- 
chased at  such  a  price  as  to  raise  the  presumption  of  fraud  on  the 
part  of  A.  A.  Nelson,  which  said  ruling  of  the  court  is  here  assigned 
as  material  error  prejudicial  to  the  rights  of  the  plaintiffs  and  here 
asked  that  it  be  corrected." 

This  assignment  is  followed  by  the  following  proposition  and 
statement : 

"Petition  to  set  aside  and  cancel  a  deed  procured  through  fraud 
and  deception  must  set  out  fully  all  the  fraudulent  statements  made 
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by  tlie  party  or  his  agent  procuring  such  deed,  also  the  true  facts 
of  the  case,  showing  the  statements  made  to  be  fraudulent  and  untrue." 

"The  petition  in  this  case  sets  out  very  fully  the  statements  made 
by  the  agent  of  the  defendant  Nelson,  the  effects  of  said  fraudulent 
statements  upon  plaintiffs  herein,  and  also  states  the  effect  that 
the  fraudulent  statements  produced,  and  further  states  that  these 
plaintiffs  on  the  18th  day  of  July,  1903,  owned  an  interest  on  the 
Mora  Grant,  in  fee  simple,  and  that  by  the  fraudulent  representa- 
tion of  the  defendant's  agent,  they  disposed  of  their  interest  for  an 
inadequate  consideration,  giving  the  consideration  paid  them  and 
the  real  value  of  the  land  at  the  time  of  the  making  of  the  deed 
by  these  plaintiffs;  also  shows  that  the  plaintiffs  were  uneducated  and 
ignorant,  not  in  fact  knowing  or  ever  having  been  apprised  of  having 
an  interest  in  the  land  described,  but  signing  the  deed,  believing  that 
they  had  no  interest  in  the  land  but  were  doing  it  to  aid  R.  W. 
Parrish,  agent  of  the  defendant,  in  settling  a  law  suit.  The  petition 
shows  that  the  defendant  had  superior  information  regarding  title 
to  this  land,  and  through  his  agent  overreached  these  plaintiffs  and 
procured  deed  to  same  by  misrepresentations,  knowing  at  the  *  time 
that  the  statements  were  false  and  untrue." 

It  is  doubtful  whether  the  assignment  or  the  proposition  there- 
under is  sufficient  to  require  our  consideration,  and  we  think  it  is 
clear  that  the  statement  under  the  proposition  is  insufficient.  Rule 
31  requires  that  a  statement  following  a  proposition  under  an  assign- 
ment of  error  shall  contain  a  "brief  statement  in  substance  of  such 
proceedings,  or  parts  thereof,  contained  in  the  record  as  will  be 
necessary  and  sufficient  to  sustain  and  support  the  proposition,  with 
a  reference  to  the  pages  of  the  record." 

.  The  misrepresentations  alleged  to  have  been  made  by  appellee's 
agent  are  not  set  out,  and  there  is  no  reference  to  the  page  of  the 
record  on  which  they  can  be  found.  The  statement  that  said  repre- 
sentations were  fraudulent  is  but  the  statement  of  a  legal  conclusion. 
Not  being  informed  by  the  statement  what  representations  were 
made  by  appellee's  agent,  nor  when  nor  under  what  circumstances 
they  were  made,  we  can  not  say  whether  they  were  fraudulent  or 
material,  and  therefore  the  statement  does  not  show  that  the  court 
erred  in  sustaining  a  general  demurrer  to  the  petition.  Such  a 
statement  is  not  in  compliance  with  the  rule  above  quoted  and  is 
insufficient  to  require  us  to  consider  the  assignment,  and  appellee's 
objection  to -our  considering  it  must  be  sustained.  Walker  v.  Texas 
&  N.  0.  Ry.  Co.,  75  S.  W.,  47 ;  Swift  v.  Bruce,  31  Texas  Civ.  App., 
92;  Colorado  Canal  Co.  v.  McFarland  &  Southmeyd,  recently  decided 
by  this  court. 

There  being  no  error  apparent  of  record,  the  judgment  of  the 
court  below  will  be  affirmed,  and  it  has  been  so  ordered. 

Affirmed, 
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Otis  Twaddbll  bt  al.  v.  National  City  Bank  of  Waoo  bt  al. 

Decided  March  18,  1908. 

Appeal— Agreement  for  AiBrmanoe — ^Praetioe. 

When,  by  agreement  of  the  parties,  the  judgment  of  the  trial  court  is 
affirmed  on  appeal,  and  the  agreement  disposes  of  the  appeal,  and  the  questions 
presented  in  the  briefs  of  the  parties  are  thereby  rendered  abstract  and  imma- 
terial, the  Appellate  Court  will  not  discuss  or  decide  them. 

Appeal  from  the  Connty  Court  of  McLennan  County.  Tried  below 
before  Hon.  J.  W.  Baker. 

Sleeper,  Boynton  &  Kendall  and  Frank  T.  West,  for  appellants, 

W.  H.  Forrester  and  J.  W.  Cocke,  for  appellee,  Dancer. 

KEY,  Associate  Justice. — The  National  City  Bank  of  Waco 
brought  this  suit  against  Otis  Twaddell,  Ben  F.  Dancer,  N*.  S.  Hill, 
B.  H.  Hill,  J.  J.  Twaddell,  J.  E.  Woodward,  Frank  T.  West,  J.  H. 
Womack,  J.  H.  Thompson,  E.  Kelner,  Ed.  L.  White  and  E.  H. 
Twaddell.  The  suit  was  founded  upon  a  note  for  $175,  executed 
by  Otis  Twaddell  and  the  defendant  Dancer,  and  upon  a  contract 
of  guaranty  for  Otis  Twaddell  to  the  bank  for  $2,000,  executed  by 
the  other  defendants. 

The  trial  court  instructed  a  verdict  for  the  plaintiflE  against  all 
of  the  defendants  for  the  amount  of  the  note,  principal,  interest  and 
attornesr's  fees,  and  all  the  defendants  have  appealed,  except  Dancer. 

Since  the  appeal  was  perfected  the  appellants  and  the  appellee 
National  City  Bank  of  Waco,  have  filed  a  written  agreement  in  this 
court  to  the  effect  that,  as  between  them,  the  judgment  may  be  af- 
firmed. That  agreement  disposes  of  the  appeal.  Appellants^  brief 
presents  no  question  as  between  them  and  their  codefendant  Dancer, 
the  other  appellee;  and  having  agreed  that  the  judgment  should  be 
affirmed  as  between  them  and  the  bank,  the  questions  presented  in 
their  brief  are,  by  reason  of  said  agreement,  rendered  abstract  and 
immaterial,  and  therefore  they  will  not  be  decided.    Judgment  affirmed. 

Affirmed, 

State  op  Texas  v.  I.  W.  Ellis. 

Decided  March  18,  1908. 

1. — School  land— Home  Section— Additional  Land. 

An  actual  settler  and  resident  upon  an  individual  survey — or  land  other 
than  school  land — is  entitled  to  purchase  four  sections  of  school  land  as  addi- 
tional thereto.  Four  additional  sections  constitute  the  complement  of  school 
land  to  which  a  settler  is  entitled. 

8. — Same — ^Vendee  of  Home  Section. 

The  fact  that  some  previous  owner  of  an  individual  survey  had  bought  three 
sections  of  school  land  as  additional  thereto  would  not  prevent  any  subsequent 
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owner  of  and  resident  upon  such  individual  surrey  from  alao  purchasing  a  eom- 
plement  of  school  land  as  additional  thereto. 

8.— Appeal— Findings  of  Fact— Practice. 

Upon  a  motion  for  additional  findings  of  fact,  a  Court  of  Civil  Appeals 
cannot  consider  as  evidence  of  any  fact  an  affidavit  attached  to  a  motion  for 
new  trial  in  the  court  below  when  there  is  nothing  in  the  record  to  show  that 
the  trial  court  considered  said  affidavit  in  finally  disposing  of  the  case. 

4. — Same— Case  Followed. 

A  Court  of  Civil  Appeals  has  no  power  to  consider  a  matter  as  evidence 
unless  it  was,  in  fact,  introduced  in  evidence  in  the  trial  court.  Eidson  t. 
Reeder,  101  Texas,  202,  followed. 

Appeal  from  the  District  Court  of  Travis  Coiiniy.  Tried  below 
before  Hon.  V.  L.  Brooks. 

R.  V.  Davidson,  Attorney-General;  Wm.  E.  Hawkins,  Assistant 
Attorney-General,  and  N.  A.  Rector,  for  the  State.  Cited,  Baits' 
Stats.,  art.  4218fff;  Burnett  v.  Wommock,  12  Texas  Ct.  Bep.,  360. 

Cochran  £  Penn  and  E.  Cartledge,  for  appellee. — It  being  shown 
by  the  allegations  iii  the  petition  and  by  the  evidence  that  appellee 
was,  at  the  time  he  applied  for  the  lands  in  controversy,  the  bona 
fide  owner  of,  and  actually  resided  upon,  survey  No.  511  in  the 
name  of  Joseph  Krone,  and  has  ever  since  continued  to  reside  upon 
and  occupy  same  as  his  home;  and  it  being  also  shown  that  each  of 
the  tracts  of  land  in  controversy  is  situated  within  five  miles  of  said 
survey  No.  611,  and  all  of  them  were  by  the  Land  Commissioner 
sold  and  awarded  to  appellee,  the  trial  court  did  not  err  in  render- 
ing judgment  for  the  defendant,  who  is  the  appellee  in  this  cause. 
Article  4218fff,  Batts'  Civil  Texas  Statutes;  Eobertson  v.  Sterrett, 
96  Texas,  184. 

On  question  as  to  what  constitutes  a  complement  or  the  quantity 
of  land  a  purchaser  may  buy:  Article  4218f,  Batts'  Civil  Texas 
Statutes;  Acts  of  27th  Legislature,  Laws  1901,  sec.  3,  p.  294. 

FISHER,  Chief  Justice.— This  suit  was  instituted  in  the  District 
Court  of  Travis  County,  by  the  State  of  Texas  against  I.  W.  Ellis,  to 
recover  section  No.  4,  containing  706  acres;  section  No.  12,  contain- 
ing 640  acres;  section  No.  14,  containing  706  acres,  and  section 
No.  16,  containing  221  75/100  acres  of  land,  all  situated  in  Menard 
County,  Texas,  and  particularly  described  in  the  petition.  The  pe- 
tition alleged  that  N.  H.  Corder,  who  was  the  owner  of  and  who 
resided  upon  as  his  home,  survey  No.  511,  Joseph  Krone,  in  Menard 
County,  which  was  then  and  there  individual  lands,  had  on  January 
15,  1901,  February  1,  1901,  and  October  23,  1901,  purchased  from 
the  State  of  Texas  public  free  school  lands  as  additional  to  his  home 
section,  to  wit:  Survey  36,  containing  640  acres;  section  172,  con- 
taining 640,  and  section  10,  containing  249  acres,  and  that  having 
purchased  three  additional  sections  to  his  individual  home  section 
he  had  exhausted  his  right  to  purchase  from  the  State  any  public 
free  school  land  as  additional  thereto.     That  Corder,  after  his  pur- 
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chases,  had  conveyed  said  home  section,  Joseph  Krone,  No.  511,  to 
the  defendant  I.  W.  Ellis,  who  thereafter  resided  upon  said  home 
section  as  his  home. 

That  thereafter,  on  December  4,  1905,  the  defendant  Ellis  in  due 
form  of  law,  applied  to  buy  as  additional  to  his  home  the  following 
public  free  school  lands,  to  wit:  Sec.  4,  cert.  114a,  B.  B.  B.  &  C. 
R.  R.  Co.,  containing  688  acres;  sec.  12,  cert.  No.  116a,  B.  B.  B.  & 
C.  R.  R.  Co.,  containing  640  acres;  sec.  14,  cert.  115a,  B.  B.  B.  & 
C.  R.  R.  Co.,  containing  706  acres;  sec.  16,  cert.  117a,  B.  B.  B.  & 
C.  R.  R.  Co.,  containing  221  75/100  acres,  all  situated  in  Menard 
County,  Texas,  and  within  a  radius  of  five  miles  of  said  home  survey, 
all  of  which  sections  were  duly  awarded  to  him  by  the  Commissioner 
of  the  General  Land  Office.  That  said  sales  to  said  Ellis  were  illegal, 
in  that  Corder,  the  former  owner  of  said  home  section  has  used  said 
home  section  as  a  base  for  the  purchase  of  three  additional  sections, 
and  that  the  defendant  Ellis,  the  subsequent  owner  of  said  home, 
could  not  use  the  same  as  a  base  for  the  purchase  of  any  additional 
lands,  and  that  if  said  home  section  were  held  and  occupied  by 
defendant  Ellis  as  a  home,  and  used  as  a  base  for  the  purchase  of 
any  additional  lands,  that  the  same  could  not  be  used  for  the  pur- 
chase of  more  than  one  additional  section,  which,  added  to  the  three 
sections  purchased  by  the  said  Corder,  would  complete  the  comple- 
ment of  public  school  lands  that  might  be  purchased  as  additional 
to  a  home  section  on  individual  lands. 

The  defendant  answered  by  general  demurrer,  general  denial  and 
,  plea  of  not  guilty.  And  by  special  answer,  electing  to  hold  of  his 
said  purchases  fractional  section  No.  16,  and  section  No.  12,  in 
case  it  should  be  decided  that  his  purchases  were   excessive. 

The  cause  was  tried  before  the  court  without  a  jury,  and  judgment 
was  rendered  that  the  State  take  nothing  by  its  suitj  and  that  the 
defendant  recover  his  costs. 

The  facts  are  as  follows:  "1. — That  N.  H.  Corder,  at  the  time 
he  purchased  the  school  land  hereinafter  stated,  as  additional  land 
to  survey  No.  511,  in  the  name  of  Joseph  Krone,  situated  in  Menard 
County,  was  the  bona  fide  owner  of  and  resided  upon  said  survey 
No.  511.  That  on  January  15,  1901,  the  said  N.  H.  Corder  ap- 
plied for  and  purchased  sec.  No.  36,  cert.  No.  1264,  block  A,  G.  H. 
&  S.  A.  Ry.  Co.,  containing  640  acres  of  land,  and  on  February  1, 
1901,  the  said  Corder  applied  for  and  purchased  section  172,  cert. 
No.  2074,  G.  C.  &  S.  F.  Ry.  Co.,  containing  640  acres,  and  on 
October  23,  1901,  the  said  Corder  also  purchased  fractional  section 
No.  10,  cert.  No.  1/107,  in  the  name  of  B.  S.  &  F.,  containing  249 
acres  of  land,  all  as  additional  land  to  said  survey  No.  511.  That 
after  the  purchase  of  said  lands,  as  stated  above,  the  said  Corder 
continued  to  reside  upon  said  survey  No.  511  as  his  home  until  the 
elapse  of  a  period  of  three  consecutive  years  next  succeeding  the 
date  of  the  purchase  of  the  last  tract  of  school  land  above  mentioned. 
And  thereafter  the  said  Corder  sold,  by  proper  deed,  the  said  survey 
No.  511  to  I.  W.  Ellis,  defendant  in  this  case. 

"2. — That  on  or  about  20th  November,  1905,  the  Commissioner 
of  the  General  Land  Office  duly  classified  and  appraised  the  four 
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sections  of  land  involved  in  this  suit,  to  wit:  sections  4,  12,  14  and 
16,  all  in  the  name  of  B.  B.  B.  &  C.  By.  Co.,  situated  in  Menaid 
County,  as  dry  grazing  land,  and  valued  each  of  said  sections  at  $2 
per  acre.  The  said  section  4  contained  688  acres,  section  12  contained 
640,  section  14  contained  706  acres,  and  fractional  section  16  contained 
221%  acres,  of  which  said  classification  and  valuation  the  county 
clerk  of  Menard  County  was  duly  notified.  That  thereafter  on,  to  wit, 
December  4,  1905,  the  defendant  I.  W.  Ellis  made  his  several  appli- 
cations to  purchase  each  of  said  tracts  of  land  at  the  classification 
and  value  above  stated.  That  said  applications  were  made  upon 
blank  forms  prescribed  by  the  Commissioner  of  the  General  Land 
Office,  and  were  by  said  defendant  duly  sworn  to  and  filed  in  the 
Land  Office  December  4,  1905.  That  attached  to  each  of  said  appli- 
cations was  defendant's  obligation  for  39-40  of  the  purchase  price 
of  the  land.  That  at  the  time  of  filing  said  applications  the  defendant 
Ellis  also,  transmitted  to  the  State  Treasurer  1-40  of  the  purchase 
price  of  said  land  in  cash.  In  each  of  said  applications  it  was  shown 
that  the  defendant  Ellis  sought  to  purchase  this  land  as  additional 
land  to  survey  No.  511,  upon  which  he  made  oath  that  he  was  the 
bona  fide  owner  of  the  same,  and  resided  thereon,  all  of  which  is 
here  agreed  to  be  a  fact.  That  each  of  said  applications  was  duly 
mailed  to  the  Commissioner  of  the  General  Land  Office,  and  were 
by  him  received  and  filed  on  December  4,  1905.  That  thereafter 
each  of  said  tracts  of  land  were  by  the  Commissioner  of  the  General 
Land  Office  awarded  to  the  said  defendant  Ellis.  It  is  also  agreed 
that  since  the  date  of  said  applications,  the  defendant  Ellis  has  con- 
tinued to  reside  upon  and  occupy  the  said  survey  No.  611  as  his 
home.  That  said  Ellis  has  not,  since  April  19,  1901,  purchased  from 
the  State  any  other  school  lands. 

"3. — It  was  also  agreed  that  there  were  no  other  applications  for 
said  land  made  and  filed  in  the  Land  Office  until  January  2,  1906, 
when  there  were  various  applications  for  said  land  filed  in  the  Land 
Office;  but  upon  said  date  the  parties  hereihbelow  named  were  the 
highest  and  best  bids  for  the  respective  tracts  of  land  as  follows: 
J.  S.  Lisenbee  bid  $3.05  for  said  section  No.  4,  and  $3.05  for  said 
section  No.  14,  which  said  latter  section  was  applied  for  as  additional 
to  home  section  No.  4;  Lewis  Schneider  bid  $3.55  an  acre  for  sec- 
tion No.  12  as  a  home  section  and  Samuel  Zettlemeyer  bid  $3.35 
for  fractional  section  No.  16,  as  a  home. 

''That  the  application  of  each  of  said  parties  were  upon  proper 
blanks  prescribed  by  the  Commissioner,  and  to  each  was  attached 
respectively  the  application  (obligation)  of  the  proposed  purchaser 
for  39-40  of  the  purchase  price  so  bid.  That  at  the  same  time  each 
of  the  said  parties  transmitted  in  cash  to  the  State  Treasurer  1-40 
of  the  purchase  price  so  bid  for  each  respective  section.  That  each 
of  said  applications  were  rejected  by  the  Commissioner  of  the  Gen- 
eral Land  Office,  for  the  reason  that  the  land  so  applied  for  by  them 
had  been  previously  applied  for  and  awarded  to  the  said  Ellis,  and 
the  money  which  had  been  deposited  in  the  State  treasury  on  account 
of  said  applications  was  returned  to  said  applicants  respectively. 

"4. — That  ever  since  1897  it  has  been  the  uniform  rule  and  prac- 
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tice  of  tlie  various  Land  Commissioners  to  sell  to  any  bona  fide  owner 
of  and  resident  upon  any  other  lands  contiguous  to  the  public  free 
school  lands,  or  within  a  radius  of  five  miles  thereof,  the  quantity 
of  four  sections  as  additional  to  such  ownership  and  residence  upon 
such  other  lands. 

"5, — That  ever  since  1897  it  had  likewise  been  the  uniform  rule 
and  practice  of  the  Land  Commissioner  after  a  sale  had  been  made 
to  one  -person  of  more  than  one  section  of  land,  and  such  purchaser 
had  sold  one  or  more  of  the  additional  sections  so  purchased  by  him 
to  another  party,  who  became  an  actual  settler  thereon,  to  permit 
such  other  party  to  select  and  buy  additional  school  lands,  not  ex- 
ceeding three  sections,  within  the  proper  radius,  as  additional  land 
to  his  home  upon  such  additional  section  so  owned  and  occupied  by 
him,  and  under  such  rule  and  practice  in  case  of  the  purchase  of 
additional  lands  by  such  other  party  after  the  lapse  of  three  years 
from  the  date  of  the  original  purchase  of  any  additional  land,  such 
other  party  would  be  required  to  occupy  lands  purchased  by  him 
for  three  consecutive  years  next  succeeding  his  purchase.^' 

The  objections  urged  by  the  State  to  the  judgment  rendered  in 
the  court  below  are  presented  in  two  assignments  of  errors  con- 
tained in  its  brief.  Under  the  first  assignment  there  is  presented 
this  proposition:  *^.  H.  Corder,  during  the  year  1901,  lived  upon 
the  individual  survey  511,  in  the  name  of  Joseph  Krone,  and  while 
so  residing  upon  said  home  section,  having  used  the  same  as  a  base 
for  the  purchase  of  three  sections  of  public  school  land  as  additional 
to  his  home,  exhausted  his  right  or  the  right  of  appellee  I.  W.  Ellis 
to  use  said  home  survey  as  a  base  for  the  purchase  of  any  school 
lands  as  additional  thereto.'^ 

Under  the  second  assignment  of  error  is  presented  this  proposition: 
"When  a  home  survey  has  been  made  the  base  for  the  purchase  of 
additional  school  lands  to  the  amount  of  three  sections,  it  can  not 
thereafter,  in  the  hands  of  said  owner  or  in  the  hands  of  his  vendee, 
be  made  the  base  for  the  purchase  of  more  than  one  section  of 
school  land  as  additional  thereto;  and  the  court  below  erred  in  hold- 
ing that  the  limitation  as  to  the  purchase  of  additional  lands  to  a 
home  was  a  limitation  on  the  purchaser  and  not  a  servitude  upon 
the  home  section.'' 

These  two  assignments  present  the  questions  raised  upon  this 
appeal,  which  by  the  trial  court  was  decided  adversely  to  the  con- 
tention of  the  State.  This  case  will  doubtless  go  to  the  Supreme 
Court;  therefore  we  see  no  reason  for  stating  our  views  upon  the 
questions  raised,  other  than  to  say  that  the  trial  court  was  correct 
in  the  conclusion  reached. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

ON    BEHEARINO. 

We  have  some  doubt  as  to  the  correctness  of  our  former  disposition 
of  this  case,  but  we  conclude  to  affirm  it. 

The  appellant  has  on  file  a  motion  and  a  request  for  additional 
findings  of  fact.     In  the  motion  so  made  the  facts  which  we   are 
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requested  to  find  are  Bet  out.  There  is  no  evidence  in  the  statement 
of  facts  that  would  authorize  us  to  grant  the  motion.  The  facts 
which  we  are  requested  to  find  only  appear  from  an  affidavit  ap- 
pended to  appellant's  motion  for  a  new  trial  in  the  court  below, 
and  there  is  nothing  in  the  record  indicating  that  the  trial  court, 
in  finally  disposing  of  this  case,  considered  this  affidavit.  We  set 
out  substantially  in  our  original  opinion  the  only  two  assignments 
of  error  that  were  brought  forward  from  the  record  and  placed  in 
appellant's  brief,  and  the  brief  contains  no  assignment  complaining 
of  the  action  of  the  trial  court  in  overruling  the  motion  for  new 
trial,  or  that  the  court  erred  in  not  considering  the  affidavit  attached 
to  the  motion  as  evidence. 

It  has  been  held  by  the  Supreme  Court  in  Eidson  v.  Reeder,  101 
Texas,  202,  that  the  Court  of  Civil  Appeals  has  no  power  to  con- 
sider a  matter  claimed  to  be  admissible  as  evidence,  unless  it  w9j^ 
offered  and   introduced  as  evidence  in  the  court   below. 

Both  motions  are  overruled. 

Affirmed, 
Writ  of  error  refused. 


International  &  Great  Northbn  Railroad  Company  v. 

Fritz  Voss. 

Decided  March  18,  1908. 

1. — JohnBon  Grass  Act — ^Repeated  Violations — ^Aet  Constnied. 

Under  the  provisions  of  the  statute  commonly  known  as  the  "Johnson 
Grass  Act"  (Gen.  Laiys  1901,  p.  283)  a  railroad  company  is  liable  for  the  pen- 
alties therein  prescribed  whenever  and  as  often  as  it  permits  Johnson  grass  to 
mature  and  seed  on  its  right  of  way.  One  recovery  is  not  a  bar  for  all  time 
to  any  other  recovery  for  a  violation  of  said  statute. 

2. — ^Fenal  Statutes — Constmction. 

While  penal  statutes  should,  as  a  rule,  be  strictly  construed,  still  this 
rule  should  not  be  carried  to  the  extent  of  defeating  the  obvious  intention  of 
the  Legislature.  The  intention  of  the  Legislature  should  govern  in  the  con- 
struction of  such  statutes,  as  well  as  others,  and  the  words  should  be  given 
such  sense  as  will  harmonize  best  with  the  context  and  promote  in  the  fullest 
manner  the  apparent  policy  and  object  of  the  law. 

8. — JolmsoiL  Grass  Act — ^Permitting  Grass  to  Uatnre  on  Adjacent  Land. 

Where  a  railroad  company  is  sued  for  permitting  Johnson  grass  to  mature 
and  seed  on  its  right  of  way  for  five  successive  years,  and  the  judgment  is  for 
only  two  penalties,  and  the  evidence  showed  that  the  plaintiff  permitted  John- 
son grass  to  mature  on  his  own  land  for  two  of  the  years,  it  will  be  assumed 
in  support  of  the  judgment  that  the  penalties  were  for  years  during  which  the 
grass  did  not  mature  on  plaintiff's  land. 

Appeal  from  the  County  Court  of  Milam  County.     Tried  below 
before  Hon.  John  Watson. 

Henderson  &  Lockett,  for  appellant. 

No  briefs  for  appellee. 
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PISHEE,  Chief  Justice. — ^This  is  a  suit  by  Voss  against  the  rail- 
way company  to  recover  $160  penalties  provided  for  by  the  Act  of  the 
Legislature  approved  April  18,  1901,- on  page  283  of  the  session  laws 
of  the  27th  legislature,  commonly  known  as  the  "Johnson  Grass  Act." 

The  appellee  recovered  a  judgment  in  the  justice's  court,  from 
which  the  appellant  appealed  to  the  county  court,  and  there  judgment 
was  rendered  against  it  for  the  sum  of  $50  for  two  violations  of  the 
law  in  question,  which  is  the  basis  of  this  appeal. 

It  is  alleged  in  appellee's  claim  that  the  railway  company,  during 
the-  years  1902,  1903,  1904  and  1905  and  twice  during  the  year  1906, 
permitted  Johnson  grass  to  mature  and  go  to  seed  upon  its  right  of 
way  contiguous  to  his  land,  and  for  each  act  so  alleged,  the  appellee 
sues  to  recover  the  penalty  of  $25  provided  by  the  statute. 

The  first  assignment  of  error  raises  the  question  that  under  the 
facts  as  pleaded  the  appellee  could  recover  for  only  one  violation  of 
the  law,  that  the  statute  did  not  contemplate  that  a  penalty  would 
be  allowed  for  each  act  of  permitting  Johnson  grass  to  mature  and 
go  to  seed.  We  cannot  accept  as  correct  this  construction  of  the  stat- 
ute. By  its  terms  it  is  made  unlawful  for  the  railway  company  to 
permit  Johnson  grass  to  mature  and  go  to  seed  upon  its  right  of  way; 
and  by  the  second  section  of  the  Act  a  penalty  is  provided  in  favoi*" 
of  the  owner  of  the  contiguous  lands  in  the  sum  of  $25,  and  also  an 
additional  sum  as  damages,  which  latter  item  is  not  involved  in  this 
controversy.  The  objection  to  the  judgment  presented  by  this  assign- 
ment, when  analysed,  raises  this  exact  question:  When  the  railway 
company  has  once  violated  the  terms  of  this  statute  by  permitting 
Johnson  grass  to  mature  and  go  to  seed,  is  it  thereafter  for  all  time 
to  come  relieved  from  liability  from  the  operation  of  the  terms  of  the 
statute?  The  question  itself,  it  seems  to  us,  suggests  its  answer.  A 
railway  company  may  permit  Johnson  grass  to  mature  and  go  to  seed 
and  the  harmful  results  from  this  act  to  the  owner  of  the  premises  con- 
tiguous to  the  right  of  way  may  be  removed  by  the  absolute  destruction 
of  the  Johnson  grass  upon  the  right  of  way  and  adjacent  premises, 
and  thereafter  the  railway  company  may  again  permit  the  Johnson 
grass  to  mature  and  go  to  seed  and  again  occasion  the  same  harmful 
results  to  the  adjacent  owner  that  was  produced  in  the  first  instance. 
Further,  the  railway  company  may  have,  at  some  time  in  the  past, 
violated  the  statute  by  permitting  Johnson  grass  to  mature  and  go 
to  seed,  and  for  this  infraction  of  the  law  it  may  have  become  liable 
by  judgment  and  paid  the  penalty  provided  in  the  statute;  and  there- 
after, through  acts  of  diligence  for  a  number  of  years,  have  prevented 
the  tfohnson  grass  from  maturing  and  going  to  seed,  and  subsequently, 
by  failure  to  exercise  care,  had  again  permitted  it  to  mature  and  go 
to  seed.  To  hold  in  such  cases  that  the  railway  company  would  not 
be  liable  would  be  doing  violence  to  the  purpose  and  intention  of 
the  law,  and 'would  have  the  effect  to  perpetuate  the  evil  sought  to  be 
remedied  and  denounced  by  the  statute. 

There  is  evidence  to  the  effect  that  during  each  of  the  years  1902, 
1903,  1904,  1905  and  twice  during  the  year  1906,  the  defendant  per- 
mitted Johnson  grass  to  mature  and  go  to  seed  on  its  right  of  way 
and  contiguous  to  the  plaintiff's  farm  and  immediately  adjoining  same. 
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There  is  no  evidence  in  the  record  showing  how  often  during  each 
year  Johnson  grass  will  mature  and  go  to  seed,  and  it  is  not  a  fact 
of  which  we  will  take  judicial  notice;  but  we  can  safely  assume  that 
it  is  not  continually  in  a  state  of  maturity,  and  is  not  at  all  times 
during  the  year  producing  seed.  Therefore,  the  act  denounced  and 
sought  to  be  prohibited  by  the  statute  is  not  continuous.  If  it  was  of 
such  a  nature  there  might  be  much  force  in  the  contention  of  the  ap- 
pellant. The  evil  sought  to  be  remedied  is  to  prevent  Johnson  grass 
from  spreading  and  injuring  the  land  of  the  adjacent  owner;  and  it 
is  clear  from  the  Act  upon  this  subject  that  the  Legislature  regarded 
that  it  was  through  the  scattering  and  distribution  of  the  seed  that 
this  harmful  result  would  be  produced.  There  is  nothing  in  the  law 
that  suggests  the  idea  that  all  the  injury  that  could  result  to  the  land 
of  the  adjoining  owner  would  follow  from  one  act  of  permitting  the 
grass  to  mature  and  go  to  seed;  but,  on  the  contrary,  it  is  more  rea- 
sonable to  assume  that  the  more  frequently  it  was  permitted  to  matare 
and  the  more  seed  was  produced,  the  more  harmful  would  be  the 
results  likely  to  follow. 

The  rule  of  strict  construction  that  governs  the  courts  in  construing 
statutes  of  this  character  is  not  held  to  mean  that  you  are  not  per- 
mitted, in  determining  its  nature,  scope  and  effect,  to  inquire  into 
the  evil  sought  to  be  remedied  and  the  legislative  intention  obvious 
from  the  terms  of  the  law.  As  said  in  United  States  v.  Lacher,  134 
IT.  S.,  624:  "There  can  be  no  constructive  offenses,  and  before  a  man 
can  be  punished  his  case  must  be  plainly  and  unmistakably  within 
the  statute.  But  though  penal  laws  are  to  be  construed  strictly,  yet 
the  intention  of  the  Legislature  must  govern  in  the  construction  of 
penal  as  well  as  other  statutes,  and  they  are  not  to  be  construed  so 
strictly  as  to  defeat  the  obvious  intention  of  the  Legislature;  that  the 
proper  course  is  to  search  out  and  to  follow  the  true  intention  of  the 
Legislature,  and  to  adopt  that  sense  of  the  words  which  harmonizes 
best  with  the  context  and  promotes  in  the  fullest  manner  the  apparent 
policy  and  object  of  the  law.  The  rule  that  statutes  of  this  class  are 
to  be  construed  strictly  is  far  from  being  a  rigid  and  unbending  one; 
or  rather  it  has  in  modern  times  been  so  modified  and  explained  as 
to  mean  that  penal  provisions,  like  all  others,  are  to  be  fairly  con- 
strued according  to  the  legislative  intent  as  expressed  in  the  enact- 
ment; the  courts  refusing,  on  the  one  hand,  to  extend  the  punishment 
to  cases  which  are  not  clearly  embraced  in  them,  and,  on  the  other, 
equally  refusing,  by  any  mere  verbal  nicety,  forced  construction  or 
equitable  interpretation  to  exonerate  parties  plainly  within  their  scope.^ 

There  is  another  objection  urged  by  the  appellant  to  the  judgment 
of  the  trial  court,  and  this  is  based  upon  evidence  showing  that  the 
appellee  permitted  Johnson  grass  to  mature  and  go  to  seed  upon  his 
lands  adjoining  and  contiguous  to  the  right  of  way  during  the  years 
1902  and  1903.  The  statute  upon  which  this  action  is  based  pro- 
vides that  the  owner  or  person  controlling  the  land  contiguous  to  the 
right  of  way  who  permits  Johnson  grass  to  mature  and  go  to  seed 
upon  his  land  shall  have  no  right  to  recover  the  penalty  or  damage 
provided  for  in  this  statute.  In  support  of  the  judgment  of  the  trial 
court  we  can  assume  that  it  was  based  upon  the  conduct  of  the  ap- 
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pellant  in  permitting  the  grass  to  mature  and  go  to  seed  for  the  years 
subsequent  to  1903.  Of  course,  it  must  be  conceded  that  if  the  plain- 
tiff's recovery  was  based  upon  the  act  of  the  appellant  in  permitting 
the  grass  to  mature  and  go  to  seed  in  the  years  1902  and  1903,  the 
provision  of  the  statute  quoted  virould  bar  the  plaintifif's  right  to  re- 
cover, but  for  the  subsequent  years,  such  a  result  would  not  necessarily 
follow.  The  effect  of  the  evidence  upon  this  subject  is  that  for  these 
latter  years  the  plaintiff  did  not  permit  Johnson  grass  to  mature  and 
go  to  seed.  It  may  be  that  he  had  entirely  destroyed  the  Johnson 
grass  that  he  had  previously  permitted  to  mature,  or  it  may  be  that 
by  efforts  of  diligence  he  had  suppressed  it  and  kept  it  reduced  to  such 
a  condition  that  it  could  not  mature  and  produce  seed.  The  former 
act  of  his  in  permitting  it  to  mature  and  go  to  seed,  which  was  not 
followed  by  like  conditions  for  subsequent  years,  would  not  in  our 
opinion  necessarily  bar  his  right  'to  recover  against  the  railway  com- 
pany for  its  conduct  during  these  subsequent  years  in  permitting  grasfe 
to  mature  and  go  to  seed. 
We  find  no  error  in  the  record  and  the  judgment  is  aflBrmed. 

Affirmed. 


Citizens  Railway  Company  v.  P.  H.  Griffin  bt  al. 

Decided  March  18,  1908. 

1. — ^NegligeiLce — Street  Bailway. 

Evidence  considered,  and  held  sufficient  to  show  actionable  negligence  in 
starting  a  street  car  while  a  child  was  alighting  therefrom,  occasioning  inju- 
ries to  the  mother  by  her  efforts  to  protect  the  child  from  injury. 

2. — Damages — Personal  Injury. 

Evidence  held  to  support  a  recovery  of  $2,500  as  damages  for  personal  in- 
jury,  including  miscarriage  of  plaintiff,  from  her  exertions  to  save  her  child 
from  injury  threatened  by  defendant's  negligence. 

8. — ^Damages — Proximate  Cause — Neglect  of  Injuries. 

Evidence  held  to  support  a  finding  for  plaintiff  under  a  due  submission  of 
the  issue  as  to  plaintiff's  neglect  to  procure  proper  medical  treatment  for  per- 
sonal injuries. 

4.— Question  of  Paot. 

If  there  is  any  evidence  upon  an  issue  raised  by  the  pleading  (such  as  the 
permanency  of  plaintiff's  injuries)  it  is  the  duty  of  the  court  to  submit  its 
decision  to  the  jury. 

Appeal  from  the  District  Court  of  McLennan  County.  Tried  below 
before  Hon.  Sam.  B.  Scott. 

Clark  &  Bolinger,  for  appellant. — The  charge  that  if  the  jury  found 
plaintifiFs  wife  suffered  any  permanent  injury  as  the  direct  and  proxi- 
mate result  of  defendant's  negligence  they  were  authorized  to  take 
that  fact  into  consideration  in  measuring  the  damages,  etc.,  was  on 
the  weight  of  the  evidence,  suggesting  to  the  jury  that  the  evidence 
might  authorize  them  to  so  find,  whereas  the  evidence  failed  to  show 
permanent  injury;  and  such  charge  was  misleading,  erroneous  and  pre- 
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judicial  to  the  rights  of  the  defendant.  Texas  &  P.  Ry.  Co.  v.  McCoy, 
90  Texas,  264;  Austin  v.  Talk,  20  Texas,  165;  Gulf,  C.  &  8.  F.  Ry. 
Co.  V.  Johnson,  91  Texas,  574;  Andrews  v.  Smithwick,  2ip  Texas,  111; 
Hampden  v.  Dean,  4  Texas,  455;  Railway  Co.  v.  Wisenor,  66  Texas, 
674;  Dodd  v.  Arnold,  28  Texas,  101;  Houston  &  T.  C.  Ry.  Co.  v. 
Qilmore,  62  Texas,  392. 

Sanford  &  Denton,  for  appellee. — In  the  absence  of  a  legal  measure 
of  damages,  tlie  appellate  court  will  not  ordinarily  interfere  with  tlie 
verdict  on  the  ground  that  it  is  excessive,  unless  the  amount  is  so  great 
as  to  indicate  influence  of  passion  or  prejudice,  or  other  improper 
influence  upon  the  jury.  San  Antonio  &  A.  P.  Ry.  Co.  v.  Parr,  26 
S.  W.,  862;  Missouri  etc.  Ry.  Co.  v.  Jarrard,  65  Texas,  567;  Gulf 
etc.  Ry.  V.  Greenlee,  62  Texas,  351;  International  &  G.  N.  Ry.  Co.  v. 
Gilbert,  64  Texas,  541;  Dillingham' v.  Scales,  78  Texas,  206-7;  Miss- 
ouri Pac.  Ry.  Co.  v.  White,  80  Texas,  210;  Trinity  County  Lumber 
Co.  V.  Denham,  29  S.  W.,  555;  Missouri,  K.  &  T.  Ry.  Co.  v.  Nail, 
58  S.  W.,  165;  Western  U.  Tel.  Co.  v.  Broesch,  72  Texas,  659. 

If  there  is  any  evidence,  however  slight,  upon  any  issue  raised  by 
the  pleadings  and  evidence,  the  court  must  submit  that  issue  to  the 
jury.  Parker  v.  Leman,  10  Texas,  118;  Waul  v.  Hardie,  17  Texas, 
559;  Patton  v.  Rucker,  29  Texas,  406;  Underwood  v.  Coolgrove,  59 
Texas,  170;  Parker  v.  Chancellor,  78  Texas,  528;  McGown  v.  Rail- 
way Co.,  85  Texas,  292;  Gulf,  C.  &  S.  F.  Ry.  v.  Kizziah,  26  S.  W., 
242;  Fitzgerald  v.  Hart,  17  S.  W.,  369. 

RICE,  Associate  Justice. — P.  H.  GriflSn,  joined  by  his  wife  Cora 
L.  GriflBn,  as  plaintiffs  in  the  court  below,  brought  this  suit  against 
appellant,  the  Citizens'  Railway  Company,  for  damages  for  personal 
injuries  claimed  to  have  been  sustained  by  plaintiff's  wife  while  a 
passenger  on  appellant's  street  cars  in  the  city  of  Waco  on  the  10th 
of  December,  1906.  They  alleged  that  upon  said  last  named  date, 
plaintiff  Cora  L.  Griffin,  with  her  two  children,  one  an  infant  about 
eighteen  months  old,  and  the  other  a  little  girl  about  three  years  of 
age,  while  passengers  on  appellant's  car,  gave  the  signal  to  stop  said 
car,  so  as  to  enable  them  to  alight  therefrom;  that  in  obedience  there- 
to the  motorman  caused  said  car  to  stop,  whereupon  the  said  Cora  L. 
Griffin  with  her  infant  in  her  arms  alighted  from  the  car;  but  before 
the  other  child  was  able  to  alight  from  the  car  the  motorman  negli- 
gently and  carelessly  caused  the  same  to  start  forward,  at  which 
time  she  was  standing  on  the  ground  at  the  side  of  the  platform  and 
the  little  girl  was  on  the  edge  of  the  platform  in  the  act  of  stepping 
down,  or  waiting  for  her  mother's  assistance  in  alighting  from  said 
car;  that  it  was  several  feet  from  the  platform  to  the  ground,  and 
the  little  girl,  by  reason  of  this  fact  and  the  motion  of  the  car  and 
her  immature  years,  was  in  imminent  danger  of  being  thrown  from 
said  car,  or  of  attempting  to  alight  therefrom  and  being  seriously 
injured ;  that  her  mother,  Cora  L.  Griffin,  realising  the  dangerous  situ- 
ation in  which  her  child  was  placed  and  apprehensive  of  great  and 
serious  injury  to  her,  threw  out  her  disengaged  hand  and  caught  hold 
of  the  little  girl  and  ran  along  with  and  by  the  side  of  said  car. 
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holding  her  baby  in  one  ann  and  the  little  girl  with  the  other^  scream- 
ing for  the  motorman  to  stop,  but  the  speed  of  the  car  continued  to 
increase,  as  it  progressed,  and  she  continued  to  run  along  therewith, 
holding  her  baby  in  one  arm  and  keeping  hold  of  the  littie  girl  with 
the  other,  which  necessitated  keeping  her  body  in  a  stooped  position 
until  the  car  had  run  a  distance  of  about  165  feet,  when  the  motor- 
man's  attention  was  attracted,  the  car  was  stopped  and  the  little 
girl  taken  uninjured  therefrom;  that  the  ground  over  which  plain- 
tiflE  was  forced  to  run  was  very  rough  and  uneven,  and  that  the 
speed  at  which  she  was  forced  to  run  in  her  stooped  position  caused 
great  strain  and  tension  upon  her  physical  system  and  great  exertion 
on  her  part,  whereby  she  was  greatly  alarmed  and  frightened  for  the 
safety  of  her  little  girl,  by  reason  of  all  which  facts  she  suffered  a 
severe  shock  to  her  nervous  system,  from  which  she  grew  ill,  having 
fever  and  rigors  for  a  period  of  twenty-four  hours,  at  which  time  she 
suffered  a  miscarriage;  that  as  a  consequence  thereof  she  was  forced 
to  remain  in  her  bed  for  a  period  of  about  ten  days  thereafter,  and 
that  her  health  and  strength  and  genital  organs  have  been  permanently 
injured  and  impaired,  and  she  is  now  and  will  continue  to  be  weak 
physically  and  unable  to  undergo  ordinary  physical  exertion,  whereas 
before  she  was  a  strong,  healthy  and  vigorous  woman;  that  her  said 
miscarriage  caused  her  great  mental  anguish  and  intense  physical  pain 
and  suffermg,  whereby  she  was  in  imminent,  danger  of  losing  her 
life,  all  of  which  she  charged  was  due  to  and  the  proximate  result  of 
the  negligence  and  carelessness  of  said  motorman  in  suddenly  starting 
said  car  before  her  child  could  safely  alight  therefrom. 

Appellant  answered  by  general  demurrer,  general  denial,  and  pleaded 
specially  that  if  appellee  was  injured,  the  same  was  caused  by  her 
contributory  negligence  in  unnecessarily  running  after  and  catching 
appellant's  car;  that  her  child  was  not  in  a  perilous  position,  and  in 
no  danger  of  being  hurt,  and  that  her  conduct  was  entirely  voluntary, 
and  constituted  contributory  negligence,  for  which  she  was  not  entitled 
to  recover;  and  further  answering  plead  that  if  she  suffered  a  mis- 
carriage and  injurious  consequences  therefrom,  that  the  same  was 
caused  and  produced  by  the  failure  of  the  said  Cora  L.  GriflSn  and  her 
husband  to  exercise  any  care  whatever  to  prevent  the  same  after  she 
became  sick;  that  she  failed  to  obtain  the  services  of  any  physician 
and  negligently  failed  to  use  any  effort  whatever  to  prevent  said  result, 
and  that  the  same  could  have  been  prevented  by  the  use  of  proper  care. 

There  was  a  verdict  and  judgment  for  the  plaintiffs  in  the  sum  of 
$2500,  from  which  this  appeal  is  prosecuted. 

Appellant  by  its  first  assignment  of  error  urges  that  the  verdict  of 
the  jury  was  excessive,  in  that  the  injuries  were  not  permanent  and 
the  same  appeared  to  be  merely  temporary,  causing  slight  indisposi- 
tion and  inconvenience  for  a  few  days.  We  think  the  evidence  in  this 
case  amply  sustains  the  allegation  that  appellant  was  negligent  in 
suddenly  starting  the  car  without  affording  sufficient  time  for  plain- 
tiff's little  child  to  disembark  therefrom,  thereby  leaving  the  child  in 
a  dangerous  position,  justifying  the  effort  made  by  the  mother  to 
rescue  it.  The  evidence  shows  that  while  the  child  was  in  the  act  of 
stepping  down'  from  the  platform  of  the  car  to  the  ground,  the  car 
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was  suddenly  started,  and  the  mother,  seeing  the  great  peril  of  the 
child,  caught  hold  of  it,  and,  running  along  with  the  car,  prevented 
its  falling.  While  in  this  position,  it  seems  from  the  evidence,  the 
speed  of  the  car  was  greatly  increased,  and  the  plaintiff,  by  reason 
thereof,  was  forced  to  run  very  fast,  in  a.  stooping  attitude,  holding 
the  baby  in  one  arm  while  supporting  the  other  child  with  the  other 
hand,  from  which  it  appears  she  was  thrown  into  great  nervous  ex- 
citement, had  fever  and  rigors  and  finally  a  miscarriage.  The  evi- 
dence discloses  that  at  the  time  of  the  trial,  which  was  three  or  four 
months  after  the  occurrence,  she  was  still  suffering  and  unable  to 
perform  her  ordinary  household  duties,  being  left  in  a  weak  and 
prostrated  condition.  She  testified  that  she  suffered  severe  and  ex- 
cruciating pain  two  days  preceding  her  miscarriage,  and  that  she  still 
suffered;  that  she  had  never  had  a  miscarriage  before  this,  and  soon 
recovered  her  health  after  the  birth  of  her  other  children.  The  testi- 
mony of-  her  physician  showed  that  the  miscarriage  and  injuries  were 
the  result  of  the  fright  and  shock  to  her  nervous  system,  and  that  very 
often  more  serious  consequences  follow  a  miscarriage  than  natural 
birth.  One  of  appellant^s  physicians  testified  that  it  often  happens 
that  in  cases  of  miscarriage,  such  as  was  produced  on  Mrs.  Grifiin, 
there  are  after  serious  consequences  to  the  woman  through  life. 

In  the  nature  of  things,  there  can  hardly  be  any  accurate  measure 
of  damages  in  a  case  like  the  present,  and  courts  do  not  ordinarily 
interfere  with  the  verdict  of  a  Jury  on  the  ground  that  it  is  excessive, 
unless  the  amount  recovered  is  so  great  as  to  indicate  passion  or  pre- 
judice or  other  improper  influence,  and  nothing  of  this  kind  is  sug- 
gested or  urged  by  appellant.  Believing  the  evidence  suflBcient  to 
sustain  plaintiff's  allegations,  both  as  to  negligence  and  serious  injury 
resulting  to  her  therefrom,  we  are  not  inclined  to  disturb  the  verdict 
and  judgment  on  the  ground  that  the  same  is  excessive.  (San  An- 
tonio &  A.  P.  Ry.  Co.  V.  Parr,  26  S.  W.,  862;  Missouri  etc.  Ry.  Co. 
V.  Jarrard,  65  Texas,  567;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Greenlee,  62 
Texas,  351;  International  &  G.  N.  R.  R.  Co.  v.  Gilbert,  64  Texas,  541; 
Dillingham  v  Scales,  78  Texas,  206-7;  Missouri  Pac.  Ry.  Co.  v.  White, 
80  Texas,  210;  Trinity  County  Lumber  Co.  v.  Denham,  29  S.  W.,  555; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Nail,  24  Texas  Civ.  App.,  114;  Western 
U.  Tel.  Co.  V.  Broesche,  72  Texas,  659.) 

Appellant,  by  its  second  and  third  assignments  of  error,  urges  that 
the  court  erred  in  refusing  to  grant  it  a  new  trial  because  it  contends 
that  it  appears  from  the  testimony  that  all  the  injuries  sustained  by 
plaintiff^s  wife,  including  any  supposed  injury  sustained  at  the  time 
she  ran  after  defendant's  car,  as  well  as  subsequent  injuries  and  sick- 
ness and  miscarriage  suffered  by  plaintiff^s  wife,  was  not  the  proxi- 
mate result  of  defendant's  negligence,  but  that  the  same  resulted 
solely  from  the  contributory  negligence  of  plaintiff  and  his  wife  in 
failing  to  properly  care  for  his  wife,  or  to  obtain  the  services  of  a 
physician  until  after  such  condition  resulted. 

With  reference  to  these  assignments  we  think  it  suflScient  to  say 
that  the  court  in  its  main  charge  fully  submitted  the  issue  of  con- 
tributory negligence  as  to  both  the  issues  pleaded  by  appellant,  viz.: 
Negligently  running  after  the  car,  and  failing  to  summon  a  physician 
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or  to  take  the  proper  caution  to  prevent  a  miscarriage  and  in  a  special 
charge  given  at  the  instance  of  appellant,  the  jury  were  distinctly  told 
that  if  plaintiff  suffered  a  miscarriage  from  the  acts  and  circumstances 
set  forth  in  the  petition,  but  tlie  said  Cora  L.  Griffin  or  P.  H.  Griffin 
her  husband,  were  both  grossly  guilty  of  contributory  negligence  in 
failing  to  take  proper  care  to  avoid  said  miscarriage  after  said  occur- 
rence at  the  street-car,  or  that  if  after  she  became  ill  she  negligently 
failed  to  obtain  the  services  of  a  physician,  or  to  obtain  proper  care 
and  treatment,  which  could  h^ve  been  easily  obtained  by  the  exercise 
of  proper  efforts  on  their  part,  until  after  said  miscarriage  had  re- 
sulted, that  she  was  not  entitled  to  recover.  Since  the  jury  have  passed 
adversely  to  appellant's  contention  on  this  issue,  with  ample  evidence 
to  sustain  said  finding,  we  think  there  is  no  ground  for  complaint 
on  its  part. 

Appellant  by  its  fourth  assignment  of  error  assails  that  portion  of 
the  main  charge  of  the  court  wherein  the  same  submits  the  issue  of 
permanent  injuries  to  the  jury,  in  that  it  told  the  jury  that  if  plain- 
tiff's wife  suffered  any  permanent  injury  as  the  direct  and  proximate 
result  of  defendant's  negligence,  they  were  authorized  to  take  that 
fact  into  consideration  in  measuring  the  damages,  etc.  Appellant  in- 
sists that  there  was  no  evidence  upon  which  to  predicate  such  a  charge. 
We  understand  the  law  to  be  that  where  there  is  any  evidence  upon 
an  issue  raised  by  the  pleadings,  it  is  the  duty  of  the  court  to  submit 
the  issue  to  the  jury.  (Waul  v.  Hardie,  17  Texas,  559;  Patton  v. 
Bucker,  29  Texas,  406;  Underwood  v.  Coolgrove,  69  Texas,  170; 
Parker  v.  Chancellor,  78  Texas^  528;  McGown  v.  International  &  G. 
N.  Bailway  Co.,  85  Texas,  292;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Kizziah, 
26  S.  W.,  242;  Fitzgerald  v.  Hart,  17  S.  W.,  369.) 

The  facts  and  circumstances  in  evidence,  in  our  judgment,  are 
sufficient  to  have  demanded  a  charge  upon  this  issue,  and,  after  a  full 
review  of  the  same,  we  are  not  inclined  to  disturb  the  verdict  on  this 
ground. 

The  judgment  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Gulf,  Colorado  ft  Santa  Fb  Bailway  Company  v.  J.  M.  Jackson. 

Decided  March  18,  1908. 

1. — ^Vaster  and  Servant — ^Assumed  Riik — Duty  of  Master  to  Warn. 

A  servant  should  use  ordinary  care  to  learn  the  duties  of  his  employment 
and  the  safest  way  of  performing  them;  he  assumes  risks  that  are  as  open  and 
obvious  to  him  as  to  the  master,  but  he  does  not  assume  such  risks  as  are  not 
open  and  obvious,  although  incident  to  the  employment,  and  of  which,  by  rea- 
son of  his  inexperience,  he  is,  in  fact,  ignorant,  and  this  is  especially  so  when 
the  master  knows  the  danger  and  fails  to  warn  the  servant. 

8. — Same — Case  Stated — Cases  Distinfirnlshed. 

A  section  hand  upon  a  railroad  was  engaged  in  unloading  gravel  from  a. 
car  equipped  with  a  "hopper  bottom;"  he  had  assisted  in  unloading  seven  or 
eight  such  cars  under  the  immediate  direction  of  his  foreman  as  to  the  proper 
method  to  cause  the  gravel  to  move  out;  one  of  the  cars  was  loaded  with 
gravel  of  a  different  nature  from  the  others,  having  no  clay  or  other  cohesive 
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matter  in  it,  which  fact  was  known  to  the  foreman  but  was  not  known  to  the 
section  hand;  while  engaged  in  unloading  this  car  in  the  same  manner  as  was 
employed  in  unloading  the  other  cars,  the  gravel  suddenly  gave  way,  engulfed 
and  injured  the  section  hand.  Held,  that  the  railroad  company  was  liable. 
The  cases  of  Missouri,  Kansas  &  Texas  Railway  Company  v.  Spellman,  34  S. 
W.  298;  Hightower  v.  Gray,  11  Texas  Ct.  Rep.,  392;  Jones  v.  Galveston,  H.  k 
S.  A.  R.  R.  Co.,  31  S.  W.  706,  distinguished. 

Appeal  from  the  District  Court  of  Milam  County.  Tried  below 
before  Hon.  J.  C.  Scott. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appellant. — The  court  erred  in 
failing  and  refusing  to  grant  tliis  defendant  a  new  trial  on  the  eighth 
ground  of  its  amended  motion  therefor,  which  was  as  follows: 

This  plaintiff  was  charged  with  knowledge  of  the  ordinary  laws  of 
nature  and  gravitation,  and  this  accident  was  purely  the  result  of  a 
failure  to  exercise  but  simple  and  ordinary  care  on  the  part  of  plain- 
tiff. A  man  never  needs  a  warning  of  any  danger  incident  to  and 
surrounding  such  simple  facts  and  conditions  as  were  plainly  apparent 
to  this  man  at  the  time  of  his  injury.  Missouri,  K.  &  T.  Ry.  Co.  v. 
Spellman,  34  S.  W.,  298 ;  Jones  v.  G.,  H.  &  S.  A.  Ry.  Co.,  31  S.  W., 
706;  Hightower  v.  Gray,  11  Texas  Ct.  Rep.,  392;  G.  W.  T.  &  P.  By. 
Co.  V.  Smith,  11  Texas  Ct.  Rep.,  572;  Brown  v.  Miller,  2  Texas  Ct. 
Rep.,  427 ;  Griffin  v.  0.  &  M.  Ry.  Co.,  24  N.  E.,  888 ;  Larich  v.  Moise, 
24  Atlantic,  661 ;  Naylor  v.  C.  &  N.  W,  Ry.  Co.,  11  N.  W.,  24;  Carlson 
V.  Sioux  Falls  Water  Co.,  65  N.  W.,  419 ;  Stuart  v.  New  Albany  Mfg. 
Co.,  43  N".  E.,  961 ;  Brown  v.  Oregon  Lumber  Co.,  33  Pacific,  557. 

The  evidence  shows  -that  the  plaintiff  was  in  a  position  to  know  as 
much  about  the  conditions  surrounding  the  work  in  hand  at  the  time 
of  the  accident  as  the  section  foreman;  the  condition  of"  the  gravel 
was  as  plainly  apparent  to  this  man  as  it  was  to  the  section  foreman, 
and  whether  the  gravel  in  this  car  would  stick  together,  or  whether  it 
was  free-gravel,  or  whether  it  was  mixed  with  gumbo,  was  as  plainly 
apparent  to  the  plaintiff  as  to  the  section  foreman.  No  duty  devolved 
upon  the  section  foreman  to  give  this  man  any  special  warning  of  any 
of  these  conditions,  and  in  all  these  respects  the  verdict  of  the  jury 
is  against  the  manifest  weight  and  great  preponderance  of  the  evidence. 
Trinity  &  B.  V.  Ry.  Co.  v.  Purdue,  18  Texas  Ct.  Rep.,  245;  Bonnet 
V.  G.,  H.  &  S.  A.,  89  Texas,  96;  Texas  &  N.  Ry.  Co.  v.  French,  86 
Texas,  96;  Railway  Co.  v.  Martin,  51  S.  W.,  641;  Seery  v.  Rv.  Co., 
77  S.  W.,  950;  Quill  v.  Ry.  Co.,  93  Texas,  616;  St.  Louis  South- 
western Ry.  Co.  V.  Briscoe,  17  S.  W.,  775 ;  Gulf,  C.  &  S.  P.  v.  Huyett, 
15  Texas  Ct.  Rep.,  502 ;  Haywood  v.  G.,  H.  &  S.  A.  Rv.  Co.,  12  Texas 
Ct.  Rep.,  295;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Larkin,  82  S.  W.,  1026; 
Parrish  v.  M.,  K.  &  T.  Ry.  Co.,  76  S.  W.,  235;  Tucker  v.  National 
Tx)an  &  Investment  Co.,  80  S.  W.,  879;  Texas  &  N.  0.  Ry.  Co.  v. 
Sherman,  87  S.  W.,  887;  International  &  G.  N.  Ry.  Co.  v.  Figures, 
J3  Texas  Ct.  Rep.,  807;  Rogers  v.  Galveston  City  Ry.  Co.,  76  Texas, 
502. 

17.  S.  Eearrell  and  Sam  Little,  for  appellee. — ^When  an  employee  is 
engaged  to  do  certain  kinds  of  labor,  and  is  called  upon  by  his  master 
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to  do  unusual  and  more  dangerous  work,  and  in  such  work  the  em- 
ployee is  inexperienced,  and  the  master  knowing  of  the  inexperience 
of  the  employee  and  knowing  of  the  danger  attending  the  more 
hazardous  work,  it  is  the  duty  of  the  master  to  warn  the  employee  of 
the  danger  attending  the  unusual  work,  and  a  failure  to  warn  the  em- 
ployee is  negligence  upon  the  part  of  the  master,  and  if  such  failure 
to  warn  the  employee  is  the  proximate  and  direct  cause  of  the  injury, 
the  master  is  liable.  Texarkana  Table  &  Furniture  Co.  v.  Webb, 
86  S.  W.,  782;  Gibson  v.  Freygang,  (Mo.),  87  S.  W.,  3;  San  Antonio 
&  A.  P.  Ry.  Co.  V.  Adams,  32  S.  W.,  733;  Missouri  P.  Ry.  Co.  &  I. 
&  G.  N".  Ry.  Co.  V.  White,  76  Texas,  102;  Missouri,  K.  &  T.  Ry.  Co. 
V.  Hannig,  91  Texas,  347;  Missouri  Pac.  Ry.  Co.  v.  Watts,  64  Texas, 
568;  Texas  &  N.  0.  Ry.  Co.,  v.  Conway,  98  S.  W.,  1070;  Waxahachie 
Cotton  Oil  Co.  V.  McLain,  66  S.  W.,  226;  Newbury  v.  Getchel  & 
Martin  Lumber  Co.,  62  Am.  St.  Rep.,  682;  Daly  v.  Kiel,  (La.),  30 
So.  Rep.,  254;  22  Am.  &  Eng.  R.  Cas.,  320;  L.  &  N.  Ry.  Co.  (Tenn.), 
19  Am.  &  Eng.  R.  R.  Cases,  500. 

RICE,  Associate  Justice. — This  suit  was  brought  by  appellee 
against  appellant  to  recover  damages  for  personal  injuries  alleged  to 
have  been  received  by  him  on  the  31st  day  of  March,  1906,  while  he 
was  engaged  as  a  section  hand  in  the  service  of  appellant.  He  alleged 
that  he  was  called  upon  by  his  foreman  and  directed  to  unload  some 
gravel  cars,  work  that  was  unusual  as  well  as  dangerous ;  that  he  was  in- 
experienced in  such  work,  which  fact  was  well  known  to  his  superior; 
that  on  said  day  he  h«d  assisted  in  unloading  a  few  cars  which  were 
loaded  with  strippings,  that  is,  with  clay,  gumbo  and  gravel  mixed; 
that  in  unloading  such  cars  he  was  instructed  by  his  superior  to  get 
upon  the  top  of  said  cars  and  with  a  linebar,  punch  a  hole  through 
the  strippings,  in  order  to  start  the  gravel  and  earth,  so  that  it  would 
run  out  and  empty  upon  the  road-bed;  that  after  he  had  aided  in 
unloading  a  few  cars  of  such  strippings  or  gravel  mixed  with  clay  and 
gumbo,  his  superior  in  charge  put  him  to  work  upon  another  car  that 
was  not  composed  of  any  or  very  little  clay  and  gumbo,  but  consisted 
of  pure  gravel,  the  unloading  of  which  in  a  similar  manner  to  the 
others  as  directed  by  his  superior,  was  attended  with  great  danger, 
that  his  superior  in  charge  knew  that  this  car  contained  gravel  and 
not  strippings  or  gumbo,  which  fact  was  not  known  to  appellee,  that 
said  superior  knew,  or  should  have  known,  that  it  was  dangerous  to 
get  out  on  the  top  and  near  the  middle  and  attempt  to  unload  or  start 
to  unload  the  same  by  working  a  way  through  it  with  the  bar  as  the 
other  cars. were  unloaded,  but  that,  notwithstanding  such  knowledge, 
he  ordered  appellee  to  get  upon  said  car  and  punch  a  hole  through  the 
gravel  to  start  the  same,  so  as  to  unload  it;  that  appellee  was  inex- 
perienced in  such  work,  unacquainted  with  the  danger  attending  the 
same,  and  obeyed  the  instructions  of  his  superior,  and  that  while 
unloading  said  car  as  directed,  the  gravel  gave  way,  precipitating  him 
beneath  the  car  and  partly  enveloping  him  in  said  gravel,  whereby 
he  was  seriously  injured  by  the  great  weight  and  force  thereof;  that 
it  was  the  duty  of  appellee's  superior  to  warn  him  of  such  danger  and 
a  failure  so  to  do  was  negligence  on  the  part  of  appellant;  that  if  he 
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had  been  warned  the  injury  would  not  have  happened,  and  the  failure 
BO  to  do  was  the  proximate  cause  of  appellee's  injury. 

Appellant  answered  by  general  and  special  exceptions,  general  denial, 
pleas  of  assumed  risk  and  contributory  negligence. 

The  case  was  tried  before  a  jury,  resulting  in  a  verdict  and  judg- 
ment in  favor  of  appellee  for  the  sum  of  $1000,  from  which  judgment 
this  appeal  is  prosecuted. 

The  questions  raised  by  the  first,  second,  third,  fourth  and  fifth  as- 
signments of  error  may  be  treated  together,  as  they  practically  relate 
to  the  same  supposed  errors  committed  by  the  court  below;  and  by 
them  appellant  urges  that  the  court  erred  in  refusing  to  grant  the 
defendant  a  new  trial  on  the  ground  that  plaintiflE  was  charged  with  a 
knowledge  of  the  ordinary  laws  of  nature  and  gravitation;  that  the 
accident  was  purely  the  result  of  a  failure  to  exercise  ordinary  care 
on  the  part  of  appellee,  and  that  the  law  does  not  require  the  master 
to  warn  a  servant  as  to  any  injury  arising  from  and  incident  to  such 
conditions  as  are  plainly  apparent  to  the  servant  at  the  time  of  the 
injury;  that  the  work  he  was  engaged  in  doing  at  the  time  of  the 
accident  was  regular  work  pertaining  to  the  business  of  a  section  hand, 
and  the  kind  which  he  was  employed  to  perform;  that  there  was  no 
increased  risk  or  hazard  pertaining  to  the  particular  work  or  the 
manner  in  which  it  was  being  performed  at  the  time  of  the  accident 
over  the  risks  usually  pertaining  to  such  work;  that  the  evidence  dis- 
closed that  appellee  was  a  man  of  mature  years,  who  had  been  engaged 
in  doing  the  work  of  a  section  hand  for  some  eighteen  months,  and 
that  he  knew  or  was  in  a  position  to  know  how  to  perform  the  work 
of  unloading  the  gravel  car  as  well  as  any  other  man  in  the  service; 
that  no  particular  skill  was  required  to  perform  the  same;  that  he 
knew  at  the  time  that  he  got  upon  the  gravel  car  to  empty  the  same 
that  the  bottom  thereof  had  been, removed  and  that  nothing  sustained 
said  gravel  or  prevented  the  same  from  falling  through  except  its  own 
cohesive  force;  that  he  knew  as  a  man  of  ordinary  prudence  that  said 
gravel  was  likely  to  fall  through  the  opening,  made  for  it  at  any  mo- 
ment, and  he  was  charged  with  knowing,  as  a  man  of  ordinary  pru- 
dence, that  he  was  likely  to  fall  through  said  opening,  because  there 
was  nothing  to  support  him  upon  the  top  of  the  same;  that  each  and 
all  of  the  conditions  surrounding  the  particular  work  in  hand  were 
known  to  appellee,  on  account  of  which  he  assumed  the  risk  of  re- 
sulting injuries,  and  that  in  consequence  thereof  no  duty  devolved  up- 
on the  section  foreman,  or  his  superior,  to  give  him  any  special  warn- 
ing of  these  conditions,  and  that  in  all  these  respects  the  verdict  of 
the  jury  was  against  the  manifest  weight  and  great  preponderance 
of  the  evidence. 

From  the  record  we  take  the  material  facts,  which  show  that  the 
appellee  was  engaged  as  a  section  hand  by  appellant  at  the  time  of 
the  injury;  that  he  had  been  at  work  in  said  employment  for  some 
eighteen  months  prior  thereto,  during  which  time  he  had  principally 
been  engaged  in  the  ordinary  work  of  a  section  hand,  that  is,  in  keep- 
ing the  track  in  repair  and  in  good  condition ;  that  it  was  his  duty  to 
do^  anything  that  he  was  called  upon  to  do;  that  he  had  never  before 
this  time  unloaded  or  assisted  in  unloading  gravel  cars,  and  that  this 
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character  of  work  was  not  ordinarily  done  by  section  hands,  but  by  a 
separate  crew,  that  at  the  time  of  his  injury  appellee  and  the  other 
section  hands  were  at  work  unloading  a  train  of  gravel  cars;  that  the 
work  was  being  done  under  the  direction  of  the  assistant  roadmaster 
and  B.  C.  Murphy,  the  section  foreman;  that  Murphy  was  on  the  car 
at  the  time  appellee  was  injured,  directing  the  work;  that  said  gravel 
cars  had  what  are  called  hopper  bottoms,  that  is,  bottoms  which  opened 
out,  so  that  the  contents  thereof  could  be  emptied  upon  the  track; 
that  the  contents  of  the  cars  first  unloaded  by  them  on  this  occasion 
consisted  of  what  is  known  as  strippings  or  gumbo,  that  is,  gravel 
mixed  with  clay  and  earth,  which  adhered  together;  that  in  order  to 
unload  the  same  the  section  foreman  had  directed  the  section  hands  to 
take  cross-ties  and  strike  upon  the  sides  of  the  cars,  and  also  for  them 
to  get  upon  tlie  top  of  the  cars  with  a  line-bar  and  punch  a  hole 
through  the  gravel  in  the  center  of  the  car,  so  that  the  contents  thereof 
would  be  discharged  upon  the  track;  that  he  had  assisted  in  unloading 
on  said  occasion  several  of  said  cars  loaded  with  strippings  or  gumbo, 
composed  of  gravel,  clay  and  earth;  that  the  car  from  which  appellee 
sustained  his  injuries  was  not  loaded  with  strippings  or  gumbo,  but 
was  loaded  with  what  is  known  as  pure  or  free  gravel,  but  which  fact 
was  not  known  to  appellee,  because  it  had  been  raining  upon  these 
cars,  which  made  the  contents  all  look  alike;  that  it  is  much  more 
dangerous  to  unload  a  car  containing  pure  gravel  than  one  containing 
strippings  or  gumbo,  the  latter  adhering  and  sticking  together,  and 
being  more  difficult  to  dislodge  from  the  car  than  free  gravel;  that 
appellee,  in  obedience  to  the  express  order  and  direction  of  his  super- 
iors, the  section  foreman  and  roadmaster,  and  being  entirely  inex- 
perienced in  such  work,  and  without  knowledge  of  the  danger  incident 
thereto,  and  relying  upon  the  supposed  knowledge  of  his  superiors, 
without  any  warning  from  them  of  any  danger,  got  upon  this  last 
car  with 'a  line-bar  while  the  same  was  being  unloaded  and  began, 
as  directed,  to  punch  a  hole  in  the  middle  of  said  gravel  with  said 
bar,  whereupon  suddenly  and  without  warning  to  him,  he  was  precipi- 
tated underneath  the  car  and  partially  engulfed  and  encased  in  the 
gravel,  from  which  he  was  extricated  by  the  other  hands  in  some  15 
or  20  minutes,  by  digging  him  out;  that  he  did  not  know  that  it 
was  more  dangerous  to  unload  this  car  than  the  others;  that  if  he 
had  known  it  was  a  car  of  gravel  instead  of  a  car  of  strippings,  he 
would  not  have  gone  to  the  center  of  the  car  with  a  line-bar  to  work, 
but  would  have  remained  on  the  side  of  the  car  and  have  used  the 
handle  of  the  bar  thereby  remaining  out  of  danger;  that  the  foreman 
had  known  him  for  some  time  and  knew  the  character  of  work  that 
he  had  been  doing  and  knew  that  he  had  no  experience  in  unloading 
gravel  cars.  It  was  shown  that  Murphy,  the  foreman,  said  at  the 
time  of  the  injury  that  the  reason  the  gravel  all  fell  through  at  once 
was  that  the  same  was  solid  gravel  and  the  other  cars  were  gumbo. 

It  was  also  shown  that  appellee  was  seriously  injured  by  being  so 
encased  in  said  gravel;  that  he  was  mashed  on  the  right  side  between 
the  ribs  and  hips;  that  it  aflFected  his  kidneys,  causing  them  to  dis- 
charge more  freely  than  usual,  causing  him  to  have  fever;  that  his 
Vol.  XLIX,  CMl— 37. 
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liver  was  affected^  and  that  at  the  time  of  the  trial  (which  was  six 
or  eight  months  after  the  accident)  he  was  still  suffering  from  the 
result  of  his  injuries  and  still  had  fever  and  was  unable  to  perform 
his  usual  work. 

Appellant  insists  that  the  facts  of  this  case  bring  it  within  the  rule 
announced  in  the  case  of  Missouri,  K.  &  T.  By.  Co.  v.  Spellman^  34 
S.  W.,  298,  and  Hightower  v.  Gray,  36  Texas  Civ.  App.,  674,  and 
Jones  V.  G.,  H.  &  S.  A.  R.  R.  Co.,  31  S.  W.,  706,  and  other  cases 
cited  by  it.  We  think  the  cases  above  mentioned  are  distinguishable 
from  the  one  at  bar. 

In  the  Spellman  case  the  plaintiff  was  engaged  in  getting  out  and 
loading  gravel  to  be  used  on  a  railroad  track.  After  having  scooped 
out  the  gravel  from  under  an  overhanging  rock  and  bank  of  earth, 
he  was  then  ordered  by  the  foreman  to  go  above  where  he  had  been 
digging  and  dig  a  ditch  or  trench,  in  order  that  the  ledge  might  be 
thrown  down,  and  while  so  engaged  the  bank  of  earth  gave  way  and 
precipitated  him  below,  whereby  he  was  injured. 

In  the  case  of  Hightower  v.  Jones,  supra,  the  plaintiff  was  employed 
to  make  an  excavation  beneath  a  house  for  a  cellar,  and  was  du*ected 
by  the  master  to  tunnel  through  the  ground  and  knock  down  the 
rock  above  his  head  with  a  sledge  hammer;  and  after  he  had  worked 
for  some  days,  and  while  he  was  engaged  in  breaking  down  the  rock, 
knocking  it  with  the  hammer,  a  large  piece  fell  on  and  injured  him. 

The  court  in  each  of  the  above  cases  held,  and  we  think  correctly, 
that  the  servant  assumed  the  risk,  because  the  danger  was  open  and 
apparent  in  each  instance,  and  the  plaintiffs  having  assumed  the  risks 
were  not  permitted  to  recover.  Here,  however,  it  appears  that  the 
plaintiff  had  not  been  engaged  in  the  same  kind  or  character  of  work ; 
that  while  he  had  assisted  the  other  hands  in  unloading  seven  or  eight 
cars  about  the  time  of  his  injury,  still,  'the  other  cars  were  loaded 
with  strippings  or  gumbo,  a  character  of  gravel  which  it  was  shown, 
ran  out  slowly,  and  that  by  reason  of  its  adhesiveness,  there  was 
little  or  no  danger  in  unloading  it  in  the  manner  in  which  he  had 
been  directed,  but  that  the  car  of  gravel  from  which  he  was  injured 
was  not  loaded  with  the  same  character  of  gravel,  but  contained  pure 
gravel  which  would  easily  run  out  of  the  cars  when  being  unloaded, 
thereby  rendering  it  much  more  dangerous  to  unload  than  the  others, 
but  that  plaintiff  was  unfamiliar  with  the  unloading  of  gravel  and 
was  unable  to  discern  or  tell  the  difference  between  this  and  other 
cars  from  the  fact  that  it  had  been  raining  upon  them  and  from  the 
outside  they  all  looked  alike.  Besides  this,  it  appears  from  the  evidence 
that  the  section  foreman,  who  had  thus  directed  the  work  to  be  done, 
knew  the  difference  between  the  contents  of  this  car  and  the  others, 
knew  the  increased  danger  of  the  work  in  hand,  and  failed  to  warn 
the  plaintiff  that  there  was  any  danger  while  unloading  the  -same  in 
the  manner  in  which  he  had  been  directed.  It  was  further  shown  that 
appellee  relied  upon  the  superior  judgment  of  the  section  foreman, 
and  was  undertaking  to  do  the  work  as  directed  by  him. 

In  Hightower  v.  Gray,  supra,  it  is  said,  among  other  things,  that  in 
all  cases  in  which  a  servant  has  been  held  not  responsible  for  assuming 
an  unsafe  position  under  the  direct  order  of  his  master,  he  was  shown 
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.  to  have  relied  upon  the  superior  judgment  of  such  master;  and  that 
under  circumstances  where  ordinary  minds  might  differ  as  to  the 
,  danger  of  a  certain  action,  and  the  servant  acts  in  obedience  to  the 
order  of  the  master,  upon  whose  superior  judgment  he  relies,  he  would 
not  thereby  be  cut  off  from  recovering  damages  for  injuries  received 
in  endeavoring  to  execute  such  orders. 

We  understand  the  law  to  be  that  the  servant  should  use  ordinary 
care  to  learn  the  duties  of  his  employment  and  the  safest  way  of 
performing  the  same,  and  that  he  assumes  risks  that  are  open  and 
obvious  to  him  as  well  as  to  the  employer;  but,  that  he  does  not  as- 
sume the  risk  where  he  is  inexperienced  in  the  employment  and  ig- 
norant of  the  danger  incident  to  the  work,  and  that  the  same  is  not 
apparent  and  obvious  to  him;  nor  is  he  under  the  circumstances  in- 
dicated precluded  by  reason  of  having  assumed  the  risk,  especially 
when  it  is  shown  that  the  master  knew  the  danger  to  which  he  was 
exposed  and  failed  to  warn  him  thereof.  (Texarkana  Table  &  Fur- 
niture Co.  V.  Webb,  86  S.  W.,  782 ;  Gibson  v.  Freygang,  87  S.  W.,  3 ; 
San  Antonio  &  Aransas  Pass  Ey.  Co.  v.  Adams,  32  S.  W.,  733;  Mis- 
souri P.  Ry.  Co.  V.  White,  76  Texas,  102;  Missouri  Pac.  Ry.  Co.  v. 
Watts,  64  Texas,  568;  Waxahachie  Cotton  Oil  Co.  v.  McLain,  66  S. 
W.,  226;  Newbury  v.  Lumber  Co.,  62  Am.  St.  Rep.,  582;  Daly  v.  Kiel, 
(La.),  30  So.  Rep.,  254;  22  Am.  &  Eng.  R.  R.  Cas.  320.) 

In  the  Webb  case,  supra,  where  practically  the  same  principle  was 
involved,  and  the  same  defense  urged,  the  facts  show  that  Webb  was 
directed  by  his  superior  to  operate  a  hand-planer  or  joiner;  he  was 
inexperienced  in  its  operation  and  ignorant  of  its  dangers,  which  facts 
were  known  by  the  master;  that  his  vice-principal  in  using  the  ma- 
chine himself,  reset  the  same  so  that  it  would  cut  ^/4  of  a^  iiich  in- 
stead of  1-16  of  an  inch,  thereby  rendering  it  more  dangerous  to  use 
and  operate,  but  which  fact  was  not  made  known  to  Webb,  and  on 
resuming  his  work  he  was  injured.  He  did  not  know  of  its  increased 
danger  and  was  not  warned  thereof.  The  court  says,  among  other 
things,  "Under  such  state  of  facts  it  was  clearly  the  duty  of  appellant 
to  warn  appellee  fully  of  the  dangers  and  source  from  which  such 
danger  might  be  apprehended  in  the  operation  of  said  machine,  and 
if  it  failed  to  do  so  it  is  liable  to  appellee  for  any  injury  he  has  sus- 
tained in  consequence  of  such  neglect.^^ 

In  the  case  of  Gibson  v.  Freygang,  supra,  the  court  says :  "A  ser- 
vant does  not,  by  implication  of  law,  agree  to  assume  the  risks  of  in- 
jury from  dangers  known  to  the  master  but  unknown  to  the  servant 
and  undiscoverable  by  him  in  the  situation  in  which  he  is  placed,  un- 
less the  master  informs  him  of  such  perils.  The  servant  must  be 
given  an  opportunity  to  observe  the  extent  of  the  particular  dangers 
he  is  called  upon  to  face,  or  be  informed  of  them,  if  the  master  would 
be  released  by  implied  contract  from  liability  on  their  account.  It 
is  the  duty  of  the  servant  to  serve  and  obey;  it  is  not  supposed,  when 
given  a  task  to  perform,  that  he  will,  on  his  own  motion,  consume  his 
master^s  time  in  making  comprehensive  inspection  to  detect  dangers. 
All  that  is  required  of  him  is  that  he  use  his  senses  in  the  position  as- 
signed to  him,  and  as  to  dangers  not  apparent  to  him  and  not  inherent 
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to  the  employment,  he  has  the  right  to  rely  upon  his  master's  judg- 
ment.'* 

We  are  inclined  to  believe  that  the  facts  of  this  case  bring  the 
same  within  the  rule  announced  in  the  cases  above  cited^  and  we 
therefore  overrule  these  assignments. 

Appellant  urges  by  its  sixth  and  seventh  assignments  that  the  court 
erred  in  refusing  to  give  its  special  charge  whereby  the  jury  were 
directed  to  find  a  verdict  for  the  defendant.  These  assignments  are 
both  overruled,  because  the  pleading  and  the  evidence  required  of  the 
court  to  submit  the  issues  to  the  jury;  and  it  is  never  the  duty  of  the 
court  to  instruct  a  verdict  unless  the  evidence  is  of  such  a  conclusive 
character  as  that  reasonable  minds  can  not  differ  as  to  its  effect. 

By  its  eighth  assignment  appellant  insists  that  plaintiff's  injuries, 
if  any,  were  the  result  of  an  accident,  unmixed  with  any  negligence  on 
the  part  of  the  railway  company,  and  the  recovery  under  these  cir- 
cumstances was  not  authorized,  and  that  the  verdict  was  against  the 
manifest  weight  and  preponderance  of  the  evidence.  What  has  been 
said  in  the  discussion  of  the  first  to  the  fifth  assignments  inclusive, 
we  think,  disposes  of  this  assignment.  Besides,  the  court  gave  a  spe- 
cial charge  at  the  instance  of  appellant  authorizing  the  jury  to  find 
for  the  defendant  in  the  event  they  should  believe  that  the  injury  re- 
ceived by  the  plaintiff  was  the  result  of  an  accident. 

By  its  ninth  and  tenth  assi^ments  appellant  assails  the  law  as  an- 
nounced in  the  fourth  and  fifth  paragraphs  of  the  court's  charge  to 
the  jury.  The  fourth  paragraph  tells  the  jury  that  the  servant,  by 
entering  the  emplo}Tnent  of  the  master,  thereby  assumes  all  ordinary' 
risks  and  hazards  incident  to  his  employment  and  the  service  under- 
taken by  him;  however,  if  the  work  he  is  called  upon  to  perform  is 
unusual  and  not  customary  and  more  dangerous  than  his  usual  and 
customary  work,  and  if  the  servant  is  inexperienced  in  such  unusual 
work  and  ignorant  of  the  danger  and  hazard  incident  thereto,  and  if 
such  hazard  and  risk  are  not  reasonably  indicated  or  apparent  by  the 
nature  of  the  work,  and  if  the  master  knowing  of  such  risks  and 
hazards,  also  knowing  of  the  inexperience  and  ignorance  of  the  ser- 
vant, fails  to  warn  him  of  the  danger  and  risks  thereto  in  such  un- 
usual work,  and  the  servant  is  thereby  injured,  and  the  injury  was 
tlie  result  of  the  failure  on  the  part  of  the  master  to  give  the  necessary 
warning,  the  master  is  liable. 

The  fifth  paragraph  of  said  charge  undertakes  to  apply  the  prin- 
ciples of  law  announced  in  the  fourth  paragraph  directly  to  the  facts 
as  made  by  the  evidence.  In  our  judgment,  said  paragraphs  state 
the  law  correctly,  and  pertinently  applies  the  same  to  the  facts  of 
the  case.  So  believing  we  overrule  these  assignments.  (Beceivers 
International  &  G.  K  H.  R,  v.  Moore,  22  S.  W.,  272;  Missouri,  K. 
&  T.  Rv.  Co.  V.  Hannig,  91  Texas,  347;  Galveston,  H.  &  S.  A.  By. 
Co.  V.  Hughes,  54  S.  W.,  264;  Id.  v.  Benz,  69  S.  W.,  280;  Texas  & 
P.  By.  Co.  V.  Utley,  66  S.  W.,  311.) 

By  its  eleventh  assignment  of  error  appellant  claims  the  court  erred 
in  instructing  the  jury  as  follows:  *T[f  you  believe  from  the  evidence 
that  the  plaintiff,  in  going  upon  the  car  of  gravel  at  the  time  he  did 
and  in  attempting  to  unload  the  same  under  the  circumstances  exist- 
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ing  at  the  time  and  in  the  manner  he  did,  it  was  a  failure  on  the 
part  of  plaintiff  to  use  ordinary  care,  and  that  such  failure,  if  there 
was  such  failure,  caused  or  contributed  to  cause  plaintiff's  injury  if 
he  was  injured,  you  will  find  your  verdict  for  the  defendant,  although 
you  may  believe  that  defendant  was  guilty  of  negligence,  as  alleged  by 
plaintiff  in  his  petition/'  We  see  no  error  in  the  charge  as  given. 
It  seems  to  us  to  be  favorable  to  appellant,  and  appellant  has  cited 
no  authority  to  support  its  contention.  We  therefore  overrule  this 
assignment. 

Appellant's  twelfth  assignment  of  error  is  overruled  because,  in  our 
judgment,  there  was  no  error  in  the  action  of  the  court  in  giving  the 
charge  complained  of  to  the  jury,  for  the  reasons  heretofore  pointed 
out  under  previous  assignments. 

By  its  thirteenth  assignment  of  error  appellant  complains  of  the 
action  of  the  court  in  failing  to  give  its  special  charge  No.  5.  We  do 
not  think  there  is  any  merit  in  this  assignment,  because  this  phase 
of  the  case  was  covered  by  the  main  charge  of  the  court,  and  this  as- 
signment is  therefore  overruled. 

By  its  fourteenth  assignment  of  error  appellant  claims  that  the  court 
erred  in  failing  to  give  special  charge  No.  9  asked  by  it,  which  is  as 
follows:  "You  are  charged  that  the  master  does  not  owe  the  servant 
the  duty  to  warn  him  relative  to  the  dangers  incident  to  the  work 
such  servant  is  employed  to  perform,  unless  the  performance  of  such 
work  involves  an  extra  hazard,  or  unless  the  work  in  hand  is  extra 
dangerous.  And  in  tjiis  case  the  defendant  was  not  required  to  warn 
the  plaintiff  before  requiring  him  to  unload  the  car  of  gravel,  unless 
the  unloading  of  said  car  of  gravel  was  attended  with  greater  danger 
and  was  more  hazardous  in  the  way  and  manner  such  work  was  then 
being  done  than  was  usual  in  the  performance  of  all  such  work.'' 

The  above  charge  entirely  omits  to  incorporate  the  idea  of  plain- 
tiff's inexperience  in  said  work,  and  also  that  said  work  was  unusual. 
Therefore,  this  charge  as  presented,  did  not  fully  cover  the  law  of 
the  case  as  made  by  the  evidence  and  was  properly  refused. 

For  a  similar  reason  the  court  did  not  err  in  refusing  to  give  ap- 
pellant's charge  No.  10,  which  action  is  urged  as  error  under  appel- 
lant's fifteenth  assignment,  which  is  likewise  overruled. 

There  was  no  error  committed  by  the  court  in  refusing  to  give  ap- 
pellant's special  charge  No.  8,  as  complained  of  in  the  sixteenth  as- 
signment, the  principles  of  law  involved  therein  having  been  fully 
given  in  the  main  charge  of  the  court. 

Finding  no  error  in  the  action  of  the  court  below,  the  judgment  is 
affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Houston  &  Texas  Central  Bailboad  Company  v.  White  &  Baskin. 

Decided  March  18,  1908. 

Ballroad — Cattle  Guard — ^Injury  to  Live  Stock. 

When  a  railroad  company,  in  building  its  road  through  a  private-  en- 
closure, locates  a  cattle  guard  at  the  point  where  its  track  crosses  the  fence 
of  the  enclosure,  as  required  by  statute,  the  location  of  the  cattle  guard  can  not 
be  considered  as  a  factor  in  determining  the  liability  of  the  company  to  the 
owner  of  the  enclosure  for  injury  to  his  live  stock  at  the  cattle  guard,  and  a 
charge  which  Authorizes  the  jury  to  consider  -the  location  of  the  cattle  guard 
in  determining  the  liability  of  the  company  in  such  case  is  reversible  error. 

Appeal  from  the  County  Court  of  Robertson  County.  Tried  below 
before  Hon.  J.  W.  Woods. 

No  briefs  reached  the  reporter. 

KEY,  Associate  Justice. — Appellees  recovered  judgment  for  $125 
against  appellant  for  injuries  to  a  mule.  At  the  time  in  question  the 
mule  was  in  a  field  through  which  appellant's  railroad  extended.  It 
was  found  under  the  cattle  guard  with  one  leg  broken. 

We  overrule  all  of  the  assignments  of  error,  except  the  second,  which 
complains  of  the  following  paragraph  of  the  court's  charge:  "Now, 
if  you  believe  from  a  preponderance  of  the  testimony  in  this  case 
that  defendant  failed  to  use  ordinary  care  in  the  construction  and 
maintenance  of  its  cattle-guard,  and  that  its  said  cattle-guard  was 
not  a  good  and  sufficient  one,  or  was  negligently  constructed,  so  as 
to  form  a  chute  or  pocket,  and  you  further  believe  that  the  construc- 
tion, condition  or  location  of  said  cattle-guard  was  the  proximate 
cause  of  the  injury  to  plaintiffs'  mule,  you  will  find  for  the  plaintiffs.*' 

The  undisputed  testimony  shows  that  the  cattle-guard  where  the 
animal  was  injured  was  located  at  the  point  where  the  railroad  crossed 
the  field  fence,  as  required  by  statute,  and  therefore,  as  to  the  owner 
of  the  field  or  any  one  using  the  same,  its  location  was  immaterial 
and  should  not  have  been  referred  to  in  the  charge  in  the  manner  that 
it  was.  Appellant  having  located  the  cattle-guard  at  the  place  re- 
quired by  law,  its  location  can  not  be  considered  as  a  factor  in  deter- 
mining whetlier  or  not  appellant  is  liable  for  the  injury  done  to  the 
appellees'  mule. 

For  this  error  in  the  charge  of  the  court  the  judgment  will  be  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


James  V.  Dig  no  wit  y  v.  D.  Sullivan. 

Decided  March  18,  1908. 

1. — Continuance — ^Diligence — ^Absence  of  Female  Witness. 

Absence  of  a  female  witness  is  no  cause  for  continuance  of  a  case  when  no 
diligence  has  been  used  to  procure  her  evidence  by  deposition^  An  application 
for  a  continuance  to  procure,  the  attendance  of  a  female  witness  after  a  suit 
had  been  pending  more  than  two  years  considered,  and  held  properly  refused. 
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2. — ^Appeal— Brief— Vailnre  to  Copy  Asiignment. 

Assignments  of  error  not  copied  into  a  brief  will  not  be  considered  on 
appeal. 

8. — ^UmitatloBi— Absence  from  State. 

The  absence  of  a  debtor,  begun  before  the  bar  of  the  statute  of  limita- 
tion is  complete,  and  continued  until  suit  filed,  is  sufficient  to  stay  the  running 
of  the  statute.  In  such  case  the  plaintiff  i-s  only  required  to  prove  facts  from 
which  the  jury  might  reasonably  conclude  that  the  debtor  had  not  been  in  the 
State  four  years  in  the  aggregate  from  the  time  the  debt  became  due  until  the 
suit  was  filed.  The  presence  of  the  debtor  in  the  State  after  the  cause  of  ac- 
tion accrued,  though  m  broken  intervals,  must  amount  in  the  aggregate  to  four 
years.  The  presence  of  the  debtor  in  the  State  at  time  the  debt  matured,  and 
for  some  time  afterwards,  is  immaterial;  the  creditor  is  not  required  to  file 
suit  immediately  upon  maturity  of  the  debt. 

Appeal  from  the  37th  Judicial  District^  Bexar  County.  Tried 
below  before  Hon.  E.  Dwyer. 

r.  M,  Paschal,  for  appellant.  The  court  erred  in  overruling  ap- 
pellant's application  for  a  continuance.  Strippleman  v.  Clark,  11 
Texas,  299;  Harrold  v.  Arrington,  64  Texas,  238;  Brooks  v.  Howard, 
30  Texas,  278. 

J.  D.  Childs  and  J.  C.  Sullivan,  for  appellee. 

FLY,  Associate  Justice. — This  is  a  suit  on  a  note  for  $4,202.31, 
of  date  September  21,  1894,  and  due  in  September,  1895,  instituted 
by  appellee  against  appellant.  The  suit  was  filed  on  November  21, 
1904,  and  to  relieve  himself  of  the  bar  of  the  statute  of  limitations 
of  four  years,  it  was  alleged  that  prior  to  September,  1899,  and 
before  the  note  was  so  barred,  appellant  had  absented  himself  from 
the  State  of  Texas  and  had  remained  without  its  limits  until  No- 
vember 21,  1904,  when  he  was  temporarily  in  Bexar  County,  where 
citation  was  served  on  him.  Appellant  pleaded  payment  and  denied 
that  he  had  been  absent  from  Texas,  as  alleged  in  the  petition,  and 
pleaded  limitation  of  four  years.  The  cause  was  tried  by  the  court 
and  judgment  rendered  for  appellee. 

The  first  assignment  of  error  complains  of  the  overruling  of  a 
motion  for  a  continuance.  In  the  qualification  of  the  bill  of  excep- 
tions, taken  by  appellant  to  the  action  of  the  court  in  overruling  the 
motion,  the  court  stated  that  this  cause  was  regularly  called  at  the 
April  term,  1907,  ior  trial,  and  a  continuance  was  granted  on  ac- 
count of  the  absence  of  appellant,  and  attorneys  for  appellee  at 
that  time  announced  to  the  attorneys  for  appellant  that  a  trial  would 
be  urged  at  the  next  term  of  the  court.  The  case  was  set  for  trial 
on  the  first  Monday  in  June  and  attorneys  for  appellee  several  times 
notified  appellant^s  attorneys,  ten  days  before  the  case  was  called,  of 
its  setting.  That  seven  or  eight  days  before  the  first  Monday  in 
June,  appellant  passed  through  San  Antonio  and,  although  he  was 
notified  of  the  setting  of  the  case,  he  refused  to  remain  over  for 
the  trial  and  went  on  to  Mexico.  That  when  the  cause  was  regularly 
reached  and  called  for  trial  during  the  first  week  in  June,  a  continu- 
ance was  sought,  not  on  account  of  the  absence  of  appellant,  but 
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on  the  ground  of  the  illness  of  Mrs.  Imogen  Hambleton,  a  female 
witness  for  appellant,  whose  deposition  had  not  been  taken,  although 
it  was  stated  in  open  court  by  counsel  for  appellee  that  he  had  fre- 
quently tried  to  get  appellant^s  counsel  to  take  her  deposition,  offering 
to  waive  time  and  notice  and  to  go  with  appellant's  attorneys  and  a 
notary  to  the*  house  of  the  witness  and  take  her  deposition.  The 
court  overruled  the  motion  for  a  continuance  but  granted  a  postpone- 
ment until  June  24,  1907,  with  full  notice  to  appellant's  attorneys 
that  the  case  would  then  be  tried.  The  cause  was  regularly  reached 
for  trial  on  June  25,  1907,  and  a  continuance  was  again  sought 
on  account  of  the  absence  of  Mrs.  Hambleton,  who  had  since  June  6 
gone  temporarily  to  Harris  County,  and  also  because  one  of  the  at- 
torneys did  not  feel  well  enough  to  try  the  case.  He  was  asked  if 
he  would  be  able  to  try  on  Friday,  but  would  not  say.  Appellee's 
attorneys  insisted  on  a  trial  and  the  court  ordered  the  case  to  trial 
and  the  attorney,  who  was  not  well,  went  out  and  sent  in  his  partner, 
who  conducted  the  case  for  appellant.  No  jury  fee  was  paid  by 
appellant,  and  a  jury  being  waived  by  appellee,  the  cause  was  buIh 
mitted  to  the  court.  As  stated  by  the  court  in  his  qualification  of 
the  bill  of  exceptions,  the  application  for  a  continuance  was  the  third 
one  made,  and  the  cause  had  been  on  the  docket  for  over  two  years. 
No  effort  was  shown  to  have  been  made  to  take  the  deposition 
of  Mrs.  Hambleton,  although  appellant  had  sought  to  continue  for 
her  in  the  early  part  of  June,  three  weeks  before  the  cause  was 
tried.  Absence  of  a  female  witness  is  no  cause  for  continuance 
when  no  diligence  has  been  used  to  procure  her  evidence  by  deposi- 
tion. Mrs.  Hambleton  could  not  be  compelled  to  attend  in  person 
as  a  witness,  and  having  her  summoned  as  a  witness  did  not  con- 
stitute diligence.  Southern  Cotton  P.  &  Mfg.  Co.  v.  Bradley,  52 
Texas,  587;  Doxey  v.  Westbrook  (Texas  Civ.  App.),  62  S.  W.,  787. 
Appellant  made  no  effort  to  take  her  deposition  and  no  diligence 
was  therefore  shown  as  to  her.  None  of  the  other  matters  stated 
in  the  application  for  continuance  is  meritorious.  The  cause  had 
been  pending  for  two  years  or  more  and  appellant  should  have  been 
ready  for  trial.  There  is  in  the  application  a  statement  that  the 
evidence  desired  could  be  shown  by  one  or  more  of  the  witnesses, 
but  by  which  one  is  not  alleged  and  there  is  no  positive  statement 
that  the  testimony  could  not  be  procured  from  any  other  source.  The 
application  for  a  continuance  was  properly  overruled. 

Appellant  has  reference  in  his  brief  to  the  second  and  third 
assignments  of  error,  but  as  they  are  not  copied  into  the  brief  they 
will  not  be  considered. 

The  evidence  sustained  a  finding  upon  the  part  of  the  court  that 
appellant  left  the  State  before  the  note  was  barred  by  limitation, 
and  was  living  a  part  of  the  time  in  Monterey,  Mexico,  and  in 
Maryland  and  Washington,  D.  C.  Appellee  swore  that  appellant  left 
Texas  before  September,  1899,  and  was  from  that  time  on  not  a 
resident  of  the  State,  that  was  sufficient  to  stay  the  running  of  the 
statute  of  limitation.  Eev.  Stats.,  art.  3367.  The  burden  did  not 
rest  upon  the  appellee  to  show  the  precise  periods  of  time  during 
which  appellant  visited  Texas,  but  all  that  was  required  was  to  estab- 
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lish  facts  from  which  the  jury  might  reasonably  conclude  that  appel- 
lant had  not  been  in  Texas  four  years  in  the  aggregate,  from  the 
time  the  note  became  due  until  the  suit  was  instituted.  Fisher  v. 
Phelps,  21  Texas,  551;  Phillips  v.  Holman,  26  Texas,  277.  In  the 
case  first  cited  the  Supreme  Court  said:  *'The  statute  declares  that 
the  time  of  the  debtor's  absence  shall  not  be  taken  as  part  of  the 
time  limited  by  the  Act,  nor  his  absence  at  tlie  accrual  of  the  action, 
nor  his  absence  afterwards;  but  the  terms  include  the  whole  time 
of  his  absence,  whether  at  or  after  the  right  to  bring  suit.  This 
exclusion  of  his  absence,  of  necessity,  requires,,  in  order  to  render 
the  bar  effectual,  the  debtor  to  remain  in  the  State  for  the  time 
prescribed  by  the  law.  His  residence  may  not  be  continuous;  it  may 
be  broken  by  repeated  absences,  but  excluding  those  he  must  to  com- 
plete the  bar  remain,  though  at  different  times,  yet  sufficiently  long 
to  fill  the  measure  of  the  statute.'^  The  evidence  establishes  con- 
clusively that  appellant  had  not  been  in  Texas,  counting  all  his 
visits  to  the  State,  for  a  period  of  four  years  time.  Under  the  deci- 
sions cited  and  the  statute  it  was  immaterial  whether  he  was  in  Texas 
or  not  when  the  cause  of  action  accrued,  the  only  question  being  as 
to  whether  he  had  lived  in  Texas  for  four  years  after  the  cause  of 
action  accrued.  It  was  perfectly  immaterial  whether  appellant  was 
in  Texas  when  the  cause  of  action  accrued  or  not.  After  the  note 
became  due  appellee  could  sue  or  not,  as  he  saw  proper,  and  if  ap- 
pellant at  any  time  before  the  note  became  barred  left  the  State,  his 
departure  would  stop  the  running  of  limitation  until  he  returned. 
As  said  in  the  case  of  Fisher  v.  Phelps,  herein  cited,  "the  Act  con- 
strued fairly  provides  that  the  debtor,  whether  he  absent  himself 
at  the  time  the  action  accrues,  or  afterwards,  shall  on  return,  remain 
subject  to  the  suit  of  the  creditor  for  the  whole  time  which  the  law 
prescribes  as  the  term  of  limitation.*'  The  following  language  of 
the  statute  is  plain  and  unequivocal  on  this  point:  "If  any  person 
against  whom  there  shall  be  cause  of  action,  shall  be  without  the 
limits  of  this  State  at  the  time  of  the  accruing  of  such  action,  or 
at  any  time  during  which  the  same  might  have  been  maintained, 
the  person  entitled  to  such  action  shall  be  at  liberty  to  bring  the 
same  against  such  person  after  his  return  to  the  State,  and  the  time 
of  such  person's  absence  shall  not  be  accounted  or  taken  as  a  part 
of  the  time  limited  by  any  of  the  provisions  of  this  title.''  Bev. 
Stats.,  art.  3367.  It  follows  that  the  evidence,  denominated  newly 
discovered,  to  the  effect  that  appellant  was  in  Bexar  County  five 
or  six  months  after  the  cause  of  action,  was  immaterial,  because  it 
could  have  had  no  force,  except  to  show  that  the  time  indicated, 
taken  with  other  visits,  amounted  to  four  years  before  the  suit  was 
instituted,  and  it  would  not  have  done  that. 

The  court  did  not  err  in  fijiding  that  the  note  had  not  been  paid, 
and  the  contention  that  the  judgment  is  without  evidence  to  sustain 
it,  can  not  be  maintained. 

We  have  considered  all  the  assignments  of  errc^  copied  into  the 
brief  and  conclude  that  no  error  has  been  shown,  and  the  judgment 
is,  therefore,  affirmed. 

Affirmed. 
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El  Paso  Electric  Railway  Company  v.  David  M.  Murphy. 

Decided  March  18,  1908. 

1. — ^Tiial — Objection  to  Evidence— Practice. 

In  a  suit  for  personal  injuries  an  objection  to  evidence  as  to  the  amount 
that  plaintiff  earned  twenty  years  before  the  injury,  in  a  different  employ- 
ment at  a  different  place,  that  it  is  "too  remote,'*  is  too  yague  and  indefinite 
to  require  consideration  on  appeal.  Only  such  objections  as  are  made  to  evi- 
dence at  the  time  it  is  offered  can  be  considered  on  appeal. 

2. — Damages — ^Personal  Injury — ^Impairment  of  Earning  Capacity. 

Impairment  of  earning  capacity  is  one  of  the  elements  which  may  be  con- 
sidered by  the  jury  in  estimating  the  damage  one  has  sustained  from  a  per- 
sonal injury.  The  matter  to  be  determined  is  not  what  the  injured  party  was 
actually  earning  at  the  time  of  the  injury,  and  the  consequent  diminution  of 
that  amount,  but  what  amount  he  was  capable  of  earning  in  any  emplo^^ment 
in  any  place  at  the  time  of  the  injury  and  the  impairment  of  that  capacity. 

3. — Same — Evidence— Salary. 

Evidence  that  one  earned  a  salary  of  certain  amount  through  a  number 
of  years  before  he  was  injured  is  admissible  as  tending  to  show  what  his  earn- 
ing capacity  was  when  he  was  injured,  provided  it  be  further  shown  that  he 
possessed  the  same  qualifications  when  injured  as  when  he  earned  such  salary. 
The  remoteness  of  the  earnings  would  affect  only  the  weight  of  the  evidence. 

4. — ^Personal  Injnry — ^Element  of  Damage— Loss  of  Time. 

In  a  case  of  personal  injury,  the  loss  of  time  between  the  injury  and  the 
trial  of  the  suit  for  damages  is  an  element  of  damage  which  should  be  sub^ 
mitted  to  and  considered  by  the  jury. 

Appeal  from  the  41st  Judicial  District,  El  Paso  County.  Tried 
below  before  Hon.  J.  M.  Coggin. 

Leigh  Clark  and  M.  Nagle,  for  appellant. — Evidence  of  what  plain- 
tiff earned  in  his  business  years  before  the  accident  to  him,  was  no 
criterion  or  basis  for  damages  to  plaintiff,  when  the  evidence  showed 
that  he  had  sold  out  his  business,  and  lost  his  ship  in  the  Galveston 
storm  years  before  the  accident,  and  abandoned  his  business  and  taken 
up  his  permanent  residence  in  El  Paso,  an  inland  city,  remote  from 
wharves  and  ships,  and  the  cotton  belt,  and  there  was  no  possibility 
of  his  engaging  in"  any  such  business  at  or  within  reach  of  his  perma- 
nent residence.  Houston,  etc.,  Ry.  Co.  v.  Gee,  27  Texas  Civ.  App., 
414;  West  Chicago  St.  Ry.  Co.  v.  Maday,  58  K  E.  Rep.,  933; 
Boston  &  Albany  Ry.  Co.  v.  O'Reilly,  158  TJ.  S.,  334;  Hewlett  v. 
Brooklyn  Heights  R.  Co.,  71  K  Y.  Sup.,  633. 

Damages  incurred  or  money  lost  as  wages  or  inability  to  attend 
to  business  in  consequence  of  lost  time  being  in  the  nature  of  special 
damages,  the  amount  or  value  of  it  should  be  both  alleged  and  proven, 
and  there  being  no  allegation  as  to  the  money  value  of  the  time  lost 
from  business  or  wages,  and  no  evidence  of  the  value  of  the  same, 
it  was  error  in  the  court  to  have  submitted  the  same  in  eflfect  to  the 
jury.     Texas,  etc.,  Ry.  v.  Bucklew,  34  S.  W.  Rep.,  166. 

McFarland  &  McFarland  and  Randolph  Terry,  for  appellee. — The 
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court  did  not  err  in  admitting  the  testimony  complained  of  under 
appellant's  first  assignment  of  error,  because  the  same  was  one  cir- 
cumstance, taken  in  connection  with  other  circumstances  in  evidence, 
that  tended  to  prove  and  did  prove  appellee's  general  skill  and 
capacity  as  a  business  man  and  his  ability  to  earn  money  by  his  labor 
and  in  tlie  various  capacities  and  personal  business  enterprises  in 
which  he  had  been  engaged.  And  said  evidence  was  not  to  be  taken 
as  a  measure  of  damages,  for  the  jury  might  compensate  appellee 
for  lost  time,  even  though  there  had  been  no  proof  of  its  value. 
Gulf,  C.  &  S.  F.  By.  Co.  v.  Brown,  4  Texas  Civ.  App.,  437;  Texas 
&  P.  By.  Co.  V.  McDowell,  88  S.  W.  Bep.,  415;  Texarkana  &  Ft. 
S.  By.  Co.  V.  Tolliver,  84  S.  W.  Bep.,  377;  Missouri,  K.  &  T.  By. 
Co.  of  Texas  v.  Johnson,  37.  S.  W.  Eep.,  775;  San  Antonio  &  A. 
P.  By.  Co.  V.  Tumey,  33  Texas  Civ.  App.,  626;  Missouri,  K.  &  T. 
By.  Co.  V.   St.  Clair,  21  Texas  Civ.  App.,  345. 

NEILL,  Associate  Justicb. — This  is  an  appeal  from  a  judgment 
of  $8625  recovered  by  appellee  for  personal  injuries  inflicted  by  the 
negligence  of  the  appellant. 

The  undisputed  evidence  shows  that  on  May  21,  1906,  while  appellee 
was  a  passenger  on  one  of  appellant's  street  cars  in  the  city  of  El 
Paso,  tlie  car  collided  with  another  car  on  the  same  track  and  he 
was  thrown  to  the  ground  and  seriously  and  permanently  injured. 
There  is  no  questioning  the  fact  that  his  injuries  were  proximately 
caused  by  appellant's  negligence.  The  only  issue  in  the  case  is  the 
amount  of  damages  sustained  in  consequence  of  them,  and  we  be- 
lieve that  the  evidence  is  reasonably  sufficient  to  support  the  verdict 
for  the  amount  found. 

Conclusions  of  Law, — 1.  In  view  of  the  principle  that  only  such 
objections  as  were  made  in  the  trial  court  to  its  rulings  in  admitting 
evidence  can  be  considered  upon  appeal,  we  are  doubtful  whether 
the  first  assignment  of  error,  which  complains  of  the  court's  refusal 
to  exclude  the  testimony  of  plaintiflE,  in  which  he  stated  that  for 
eight  years  prior  to  1886  or  1888,  while  living  in  Corpus  Christi,  he 
drew  a  salary  of  $2000  a  year  as  secretary  of  the  Central  Wharf  & 
Warehouse  Company,  should  be  considered.  When  the  witness  had 
testified,  as  stated,  counsel  for  the  defendant  thus  addressed  the 
court:  "I  would  like  to  ask  the  court  to  exclude  that,  as  being  too 
remote — salary  he  earned  in  1886  or  1888."  Upon  the  court  refus- 
ing the  request,  the  exception  to  its  ruling  by  defendant's  counsel 
was  as  follows:  "Except.  Too  remote,  and  further  ground  that 
it  don't  show  any  qualification  at  this  time."  The  assignment  com- 
plains tliat  the  court  erred  in  not  excluding  the  testimony  "for  the 
reason  that  said  evidence  was  too  remote,  and  did  not  show,  and 
could  not  show,  any  qualification  or  capacity  of  plaintiflP  at  this 
time,  tind  for  the  reason  it  did  not  appear  that  there  were  any  wharves 
at  El  Paso,  where  plaintiflE  had  been  permanently  domiciled  for  more 
than  four  years  last  past;  but  it  did  appear  that  plaintiflf  did  not 
contemplate  again  entering  into  such  employment,  and  it  did  not 
appear  that  such  employment  was,  could  or  would  be  thereafter  open 
to  plaintiflf  at  or  near  his  permanent  residence  in  the  city  of  El 
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Paso;  and  for  the  further  reason  that  evidence  as  to  what  plaintiflE 
was  earning  twenty  years  past  was  too  remote,  and  could  not  tend 
to  show  what  plaintiff's  earning  was  at  the  date  of  said  accident.'' 
If  the  reasons,  thus  insisted  upon  as  showing  error  in  the  court's 
ruling,  do  not  lie  in  the  exceptions  taken  by  defendant's  counsel  to 
it  or  can  not  be  reasonably  implied  from  them,  we  think  it  would 
be  unfair  to  the  trial  court,  as  well  as  unjust  to  the  plaintiff,  to 
urge  them  here.  The  phrase  "too  remote"  is  not  ordinarily  used 
in  objecting  to  the  admissibility  of  evidence,  nor  employed  by  writers 
upon  the  subject  as  indicating  a  ground  for  its  exclusion.  "Too 
remote"  for  wliat?  It  may  be  perceived  now,  from  appellant's  brief, 
that  it  is  intended  that  the  words  "too  remote"  shall  be  taken  as 
embodying  the  objection  that  the  time  and  place  where  plaintiff 
earned  the  $2000  salary  are  too  distant  in  time  and  space 'from  where 
he  was  injured  for  the  testimony  to  have  any  relevancy  to  the  issue 
as  to  the  impairment  of  his  earning  capacity  by  reason  of  his  injuries. 
And  this  may  have  been  the  intention  of  counsel  by  their  use  in 
making  the  objection.  But  they  were  hardly  sufficient  to  convey  such 
meaning  to  the  court  or  to  anyone  else.  Be  this  as  it  may,  the  objec- 
tion to  the  testimony  can  not  be  extended  beyond  such  meaning,  and 
in  disposing  of  the  assignment  it  will  be  considered  that  such  was 
appellant's  meaning  intended  to  be  expressed  by  the  objection  to 
the  testimony. 

A  loss  or  impairment  of  earning  capacity  is  one  of  the  elements 
which  may  be  considered  by  the  jury  in  estimating  the  damages  one 
has  sustained  from  a  personal  injury.  And  in  order  that  it  may 
be  considered  for  that  purpose,  there  must  be  some  evidence  tending 
to  show  what  such  capacity  of  the  injured  party  was  before  its  loss 
or  impairment.  Where  one's  earning  capacity  is  not  destroyed 
but  only  impaired,  the  damages  he  has  sustained  can  be  best  shown 
by  what  he  was  capable  of  earning  before  he  was  injured  and  what 
he  was  capable  of  earning  afterwards,  and  the  difference  will  indicate 
the  damages  he  has  sustained.  It  must  be  observed  that  the  matter 
to  be  determined  is  not  what  he  actually  earned  before  his  injury, 
but  what  his  earning  capacity  actually  was,  and  to  what  extent  that 
capacity  has  been  impaired.  For  whatever  capacity  he  had  for  earn- 
ing money  before  the  injury,  whether  he  exercised  it  or  not,  was 
his,  and  he  was  entitled  to  it  unimpaired  by  injury  wrongfully  in- 
flicted by  another.  One  who  has  impaired  the  earning  capacity  of 
another,  when  called  upon  to  redress  the  wrong,  can  not  be  heard  to 
say:  "You  had  ceased  to  use  your  capacity  to  earn  money  when 
I  injured  you,  and  would  Tiot  have  exercise,d  it  again  had  you  not 
been  injured."  One's  earning  capacity  is  property,  and  in  some 
instances  all  he  has,  and  he  can  no  more  be  deprived  of  it  without 
just  compensation  than  he  can  of  tangible  property.  It  would  cer- 
tainly be  no  defense  to  an  injury  of  tangible  property  that  its  owner 
liad  ceased  to  use  it  and  would  not,  had  it  not  been  injured,  ever 
have  worked  with  it  any  more.  It  is  a  matter  of  no  concern  to 
anybody  else  whether  one  uses  or  intends  to  use  his  property  for 
the  purpose  of  earning  money  or  not.  It  is  his,  and  it  is  the  duty 
of  the  State  to  protect  him  in  it,  unimpaired  from  injury  by  the 
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wrongs  of  another;  or  to  compel  him,  who  has  wrongfully  impaired 
the  value  of  its  capacity  for  use,  to  compensate  the  owner  for  such 
impairment.  For  these  reasons  the  appellee  was  entitled  to  recover 
from  the  appellant  the  difference  between  the  value  of  his  earning 
capacity  before  and  after  it  was  impaired  by  the  injury  wrongfully 
inflicted  by  the  appellant.  After  he  moved  from  Corpus  Christi  to 
El  Paso  he  did  not  engage  in  any  kind  of  business,  and  maybe  did 
not,  up  to  the  time  of  his  injury,  have  any  intention  of  doing  busi- 
ness there;  but  this,  as  we  have  seen,  did  not  deprive  him  of  the 
right  to  compensation  for  the  impairment  of  his  capacity  to  earn 
money,  if  he  had  such  capacity,  caused  by  the  injuries  inflicted  by 
appellants  negligence.  To  ascertain  what  that  capacity  was  ex 
necessitate  rei,  could  only  be  proved  by  showing  the  kind  of  busi- 
ness he  was  employed  in  before  he  moved  from  Corpus  Christi  to 
El  Paso  and  what  he  earned  from  such  employment. 

Before  the  testimony,  which  is  the  subject  of  this  assignment,  was 
given,  he  had  testified,  without  objection,  that  before  he  came  to 
El  Paso  he  had  lived  in  Corpus  Christi,  where  he  had  been  engaged 
for  a  long  time  in  the  hide  and  wool  business,  commission  and  ware- 
house business,  was  manager  of  a  steamship  company,  secretary  of  a 
railroad  company  for  several  years  and  secretary  of  the  Board  of 
Trade;  that  he  had  made,  on  an  average,  for  twenty-five  years,  about 
$5000;  but  that  for  the  last  four  or  five  years,  business  in  these 
had  run  down  considerably  and  that  he  didn^t  think  it  would  estimate 
over  $.3000,  probably  $3000,  for  the  last  two  years,  and  that  the 
$2500  to  $3000  the  last  two  years  he  was  in  business  in  Corpus 
Christi,  referred  to  the  wool  and  hide  business,  salary  and  everything. 
We  will  remark  in  passing  that  as  this  testimony  embraces  that 
complained  of  by  the  assignment,  its  admission  without  objection 
would  seem  to  render  the  assignment  unavailing.  For  had  the  ob- 
jection to  the  testimony,  which  it  complains  of,  been  sustained,  tes- 
timony to  the  same  effect  uncomplained  of  would  still  have  been 
before  the  jury. 

It  was  snown  by  the  testimony  of  the  plaintiff  that  his  business 
capacity  from  the  time  he  came  to  El  Paso  up  to  the  time  he  was 
injured  was  as  good  as  it  was  when  he  was  engaged  in  business 
in  Corpus  Christi.  This,  in  connection  with  the  testimony  recited; 
would  tend  to  show  what  his  earning  capacity  was  just  before  his 
injury.  The  fact  that  his  capacity  could  not  have  been  employed 
in  the  same  business  in  El  Paso  that  it  was  in  Corpus  Christi,  did 
not  affect  or  lessen  it;  for  if  his  testimony  was  true,  it  existed  there 
unimpaired  just  as  it  did  before  he  moved  from  Corpus  Christi.  And 
if  he  had  chosen  to  employ  it  in  the  conduct  of  such  business  he 
would  have  been  free  to  carry  it  where  such  business  and  employ- 
ment could  be  found.  If,  then,  while  he  was  in  Corpus  Christi,  he 
had  the  capacity  of  earning  a  salary  of  $2000  as  secretary  of  a  wharf 
and  warehouse  company,  and  his  capacity  for  conducting  such  a 
business  just  before  his  injury  was  the  same  as  then,  we  can  not 
perceive  that  the  remoteness  of  time  and  space  where  he  drew  such 
salary,  from  where  he  was  injured  would  render  the  testimony  com- 
plained of  inadnuBsible.    It  might  not  have  the  same  probative  force 
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that  it  would  had  it .  been  shown  that  he  was  earning  a  salary  of 
that  sum  at  the  time  his  injuries  were  inflicted.  But  that  would 
go  to  the  weight  of  the  evidence,  to  be  determined  by  the  jury,  rather 
than  its  relevancy,  to  be  decided  by  the  court. 

Loss  of  or  impairment  of  earning  capacity  is  not  always  easy  of 
calculation;  it  involves  an  inquiry  into  the  value  of  the  labor, 
physical  or  intellectual,  of  the  person  injured,  before  the  accident 
happened  to  him,  and  the  ability  of  the  same  person  to  earn  money 
by  labor,  physical  or  intellectual,  after  the  injury  was  received.  Any 
evidence  reasonably  tending  to  show,  either  by  itself  or  in  connec- 
tion with  other  evidence,  what  loss  or  impairment  of  such  capacity 
has  been  sustained  by  the  injured  party,  is  relevant  to  the  issue. 
While  evidence  of  "profits,"  which  represent  the  net  gain  made  from 
an  investment  or  from  the  prosecution  of  some  business,  is  not  ad- 
missible for  the  purpose  of  proving  "earnings,"  which  is  the  fruit 
or  reward  of  labor — the  price  for  services  performed — yet  such  evi- 
dence is  admissible  as  tending  to  show  possession  of  business  qualities, 
from  which  the  value  of  "earning  capacity^*  may  be  deduced.  (Good- 
hart  V.  Pennsylvania  Ry.,  177  Pa.,  1,  35  Atl.  Rep.,  191.)  A  salary, 
however,  is  earnings;  for  it  is  the  direct  fruit  (or  is  supposed  to  be) 
of  labor,  and  evidence  that  one  earned  a  salary  of  a  certain  amount, 
though  years  before  he  was  injured,  if  it  be  shown  that  he  possessed 
the  same  qualities  just  before  he  was  injured  as  he  did  when  he 
made  such  earnings,  is,  we  think,  admissible  as  tending  to  show, 
what  his  earning  capacity  was  when  he  was  injured,  its  weight  and 
probative  force  to  be  determined  by  the  jury.  For  all  evidence  tend- 
ing to  show  the  character  of  the  injured  party's  ordinary  pursuits 
and  the  extent  to  which  the  injury  complained  of  prevented  him  from 
following  those  pursuits  is  pertinent  to  the  issue  of  impairment  of 
earning  capacity.  Dist.  of  Columbia  v.  Woodbury,  136  U.  S.,  450, 
34  L.-  ed.,  472. 

2.  What  we  have  said  in  passing  upon  the  first  assignment  of 
error  applies  to  the  second,  third,  fourth,  fifth,  sixth  and  seventh, 
and  they  are  likewise  overruled. 

3.  The  charge  upon  the  measure  of  damages,  complained  of  by 
the  eighth  assignment  of  error,  is  such  as  has  been  frequently  upheld. 
Industrial  Lumber  Co.  v.  Bivens,  105  S.  W.  Rep.,  835;  Missouri, 
K.  &  T.  Ry.  V.  Box,  93  S.  W.  Rep.,  138;  International  &  G.  N. 
Ry.  V.  Wray,  43  Texas  Civ.  App.,  380;  Texas  &  P.  Ry.  v.  McDowell, 
40  Texas  Civ.  App.,  28.  There  being  evidence  tending  to  show  that,- 
by  reason  of  his  injuries,  appellee  was  incapable  of  earning  any- 
thing from  the  date  of  his  injuries  up  to  the  time  of  trial,  and  evi- 
dence tending  to  show  what  his  earning  capacity  was  prior  to  his 
injuries,  we  think  the  loss  of  time  during  that  period  was  properly 
submitted  as  an  element  of  damages.  For  the  same  reason  we  over- 
rule the  ninth,  tenth,  eleventh  and  twelfth  assignments  of  error. 

4.  What  we  have  said  in  discussing  the  first  assignment  disposes 
of  the  thirteenth,  fourteenth,  fifteenth,  sixteenth  and  seventeenth  as- 
signments of  error,  which  complain  of  the  refusal  of  certain  special 
charges  requested  by  appellant,  to  the  effect  that  if  plaintiff  was 
not  engaged  in  business  and  had  permanently  retired  therefrom  when 
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he  was  injured,  he  could  not  recover  either  for  loss  of  time  or  im^ 
paired  earning  capacity. 

5.  Our  conclusions  of  fact  dispose  of  the  remaining  assignments 
of  error,  which  complain  that  the  verdict  is  excessive  and  without 
sufficient  evidence  to  support  it,  adversely  to  appellant. 

There  is  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


Galveston,  Houston  &  Noethern  Railway  Company  v.  W.  W. 

Cochran. 

Decided  March  19,  1908. 

1. — ^Fellow  Servants — Statute. 

A  hostler  who  liad  direction  at  night  of  the  work  connected  with  a  rail- 
way roundhouse,  under  orders  of  the  roundhouse  foreman,  who  was  present 
only  during  the  day,  and  was  injured  while  inspecting  an  engine  by  the  negli- 
gence of  helpers  under  his  charge  in  moving  a  locomotive  upon  the  tracks 
without  ringing  the  bell,  doing  this  for  the  purpose  of  firing  up  a  switch  en- 
gine for  work  in  the  yards,  was  engaged  in  the  same  service  with  the  negli- 
gent servants,  but  was  not  in  the  ^ame  grade  of  employment,  nor  doing  the 
same  character  of  work,  nor  working  together  at  the  same  piece  of  work  at  the 
same  time  and  place  and  to  a  common  purpose.  They  were  not  his  fellow 
servants  within  the  meaning  of  article  4560g,  Revised  Statutes,  and  he  could 
recover  from  the  railway  company  for  his  injury  by  their  negligence. 

8. — Cases  Distinguished. 

Long  V.  Chicago,  R.  I.  &  T.  Ry.  Co.,  94  Texas,  58,  followed.  Gulf,  C.  & 
S.  F.  Ry.  Co.  V.  Howard,  97  Texas,  513,  and  Cloyd  v.  Galveston,  H.  &  S.  A^ 
Ry.  Co.,  37  Texas  Civ.  App.,  606,  distinguished. 

3. — Negligence — ^Proximate  Cause. 

Injury  to  an  employe  at  work  in  his  duties  about  the  tracks  in  railroad 
yards,  by  moving  an  engine  without  giving  the  signals  by  ringing  the  bell, 
which  were  customary  in  such  case,  was  not  too  remote  to  have  l^en  within 
the  contemplation  of  the  persons  putting  it  in  motion. 

4. — Charge — ^Harmless  Error. 

The  use  of  the  plural  instead  of  the  singular,  in  referring  to  the  one 
servant  of  defendant  whose  negligence  was  shown  to  have  caused  plaintiff's 
injury,  held  not  liable  to  mislead. 

5. — Same — Contrihntory  Kegligenee. 

The  omission  of  the  condition  of  plaintiff's  freedom  from  contributory 
negligence  in  stating  an  hypothesis  on  which  he  might  recover  was  harmless 
error  where  the  charge  as  a  whole  so  presented  that  defense  that  it  was  not 
liable  to  mislead. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  Norman  G.  Kittrell. 

Baker,  Boiis,  ParJcer  &  Garwood  and  Lane,  Jackson,  Kelley  & 
Wolters,  for  appellant. — When  a  person  employed  as  hostler  has 
charge  and  control  of  the  care  and  preparation  of  locomotives  in  a 
given  yard,  with  the  authority  and  duty  to  perform  such  services 
in  person  and  with  the  aid  of  an  assistant,  or  helper,  who  is  subject 
to  his  orders  and  directions;  and  such  hostler,  in  the  course  of  this 
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employment^  while  engaged  himself  in  the  preparation  of  a  locomotiye, 
but  without  operating  it,  is  injured  through  the  negligence  of  such 
assistant  or  helper  while  moving  another  locomotive  against  that 
which  is  being  prepared  by  the  hostler,  the  relation  of  the  assistant, 
or  helper,  to  the  injured  party  is  that  of  fellow  servant,  within  the 
meaning  of  the  laws  of  Texas,  and  the  employer,  under  such  circum- 
stances, is  not  liable  to  the  injured  party.  Cloyd  v.  Galveston,  H. 
&  S.  A.  Ry.  Co.,  37  Texas  Civ.  App.,  506;  Gulf,  C.  &  S.  F.  By.  Co. 
V.  Howard,  97  Texas,  513;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Warner,  89 
Texas,  479;  Moore  v.  Jones,  15  Texas  Civ.  App.,  393;  Medberry 
V.  Bailway  Co.  (Wis.),  81  N.  W.,  669. 

The  test  of  actionable  negligence  applicable  to  the  facts  of  this 
case  is  whether  an  ordinarily  prudent  person,  in  the  situation  of 
Lehman,  would  reasonably  have  foreseen  the  injury  as  likely  to  ensue 
as  result  of  backing  the  locomotive.  Texas  &  P.  By.  Co.  v.  Bigham, 
90  Texas,  225;  Texas  &  P.  By.  Co.  v.  Beed,  88  Texas,  448;  Scale 
f.  Gulf,  C.  &  S.  P.  By.  Co.,  66  Texas,  279;  16  Am.  &  Eng.  Enc. 
Law,  436. 

When  the  evidence  of  negligence  on  the  part  of  defendant  relates 
to  the  conduct  of  a  particular  servant,  and  no  others,  it  is  error  for 
the  court,  by  its  charge  to  authorize  recovery  on  the  hypothesis  of 
negligence  on  the  part  of  other  servants,  or  servants  generally.  Such 
a  charge  is  not  supported  by  the  evidence,  and  is  calculated  to  mis- 
lead and  confuse  the  jury.  By.  Co.  v.  Platzer,  73  Texas,  121;  Bail- 
way  Co.  V.  Wisenor,  66  Texas,  675;  Bailway  Co.  v.  Gilmore;  62 
Texas,  392;  Bailway  Co.  v.  Blohn,  73  Texas,  637;  Bailway  Co.  v. 
Faber,  63  Texas,  344;  Bailway  Co.  v.  Harriett,  80  Texas,  73. 

A  charge  in  a  negligence  case,  complete  in  itself,  which  authorizes 
recovery  in  the  event  of  finding  negligence  on  the  part  of  defendant 
in  certain  alleged  particulars,  and  without  submitting  or  requiring 
a  finding  on  the  issue  of  contributory  negligence,  such  issue  being 
raised  by  the  pleading  of  defendant  and  tne  evidence,  is  erroneous. 
Bailway  Co.  v.  Kauffman,  101  S.  W.,  817;  Bailway  Co.  v.  Dean, 
76  Texas,  74;  Murray  v.  Bailway  Co.,  73  Texas,  7;  Bailway  Co.  v. 
Bracken,  59  Texas,  73. 

John  Lovejoy  and  J,  W.  Parker,  for  appellee. — Plaintiff  and  the 
said  Lehman  were  not  in  the  same  grade  of  employment,  and  were 
not  doing  the  same  character  of  work  or  service,  and  were  not  work- 
ing together  at  the  same  time  and  place  and  at  the  same  piece  of 
work  and  to  a  common  purpose,  and  were  not  therefore  fellow 
servants.  Sayles'  Texas  Civil  Statutes,  art.  4568h;  Long  v.  Chicago, 
B.  I.  &  T.  By.  Co.,  94  Texas,  58-61;  Sherman  v.  Texas  &  K  0. 
By.  Co.,  99  Texas,  571,  91  S.  W.,  661,  562;  International  &  G.  K 
By.  Co.  V.  Still,  101  S.  W.,  444,  445;  Missouri,  K  &  T.  By.  Co. 
V.  Ilutchens,  80   S.  W.,  415,  416. 

It  certainly  can  not  be  said,  as  matter  of  law,  that  the  injury  of 
plaintiff  should  not  have  been  foreseen  by  a  person  of  ordinary  pru- 
dence as  a  result  of  backing  the  locomotive  against  the  stationary 
one  without  giving  notice  or  warning,  and  it  was  in  this  view  the 
court  submitted  the  case  to  the  jury.    Railway  v.  Kellogg,  4  Otto, 
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469;  Railway  v.  Mussette,  86  Texas,  719;  Railway  v.  Hayter,  93 
Texas,  242;  Railway  v.  Bigham,  90  Texas,  225;  Railway  v.  Murphy, 
46  Texas,  366. 

LEVY,  Associate  Justice. — ^Appellee  brought  this  suit  against 
appellant  on  account  of  personal  injuries  alleged  to  have  been  in- 
flicted upon  him  while  he  was  in  the  employment  of  the  railway 
company,  in  its  roundhouse  yard  in  the  city  of  Galveston,  in  the 
capacity  of  an  hostler. 

The  case  was  tried  to  a  jury,  and  upon  the  verdict  a  judgment 
was  rendered  thereon  in  favor  of  appellee;  from  which  judgment 
the  railway  company  has  appealed. 

The  evidence  in  the  case  shows  and  establishes  the  following  facts: 
On  and  prior  to  the  date  of  the  alleged  injury,  March  30,  1904,  the 
appellant  railway  company  maintained  a  yard  in  the  city  of  Gal- 
veston, one  of  the  termini  of  its  railroad,  at  which  switch  engines 
and  road  engines  while  not  in  actual  use  were  kept  on  the  side  track* 
constructed  for  the  purpose,  and  were  cleaned,  fired  up,  provided^ 
with  sand,  fuel  and  water,  oiled,  wiped  and  inspected,  and  turned 
and  dispatched  to  the  main  line.  There  was  no  regular  roundhouse 
building;  the  sidings  served  the  purpose  of  a  roundhouse.  The  round- 
house yard,  called  ^^roundhouse,'^  covered  an  area  to  the  extent  of 
one  hundred  feet  wide  by  one  hundred  and  fifty  feet  long,  and  there 
were  five  tracks  maintained  and  used  on  this  space,  denominated 
the  main  line,  runaround,  and  spur,  and  the  turntable  track,  and 
another  track  for  general  purposes  not  denominated.  At  this  round- 
house there  was  located  a  pit  over  which  locomotives  out  of  repair 
were  placed  for  temporary  repairs,  and  also  there  was  located  a  tank 
from  which  water  was  procured  for  use  in  the  engines  and  generally, 
and  ordinarily  a  car  full  of  sand  was  stationed  there.  In  order  to 
perform  all  the  work  and  services  required  in  connection  with  the 
•  roundhouse  yard,  the  appellant  company  employed  a  roundhouse  or 
yard  foreman  who  had  general  charge  and  supervision  over  this  yard 
and  the  work  to  be  performed  in  it,  and  there  were  otlier  men  em- 
ployed by  appellant  there  who  were  divided  into  day  and  night  shifts. 
The  work  in  the  yard  was  run  day  and  night.  The  work  and  con- 
duct of  the  yard  at  night  is  dealt  with  by  the  evidence  in  this  case. 
McLaren,  the  roundhouse  or  yard  foreman,  was  present  at  the  yard 
during  the  daytime,  and  gave  directly  such  special  instructions  as 
were  necessary  in  the  performance  of  the  work  in  the  roundhouse 
or  yard.  During  the  night  McLaren  was  not  personally  present  at 
the  roundhouse  or  yard,  but  would  furnish  the  night  hostler  with 
written  memoranda  of  matters  to  be  looked  after  at  night,  and  give 
instructions  of  what  was  to  be  done,  and  it  was  the  duty  of  the 
hostler  and  the  other  employes  to  follow  them.  McLaren,  the  fore- 
man, had  power  to  direct  the  work  at  night  and  was  the  immediate 
superior  officer  over  the  night  hostler  and  the  other  employes  there 
at  work.  Butler  was  the  hostler  in  the  daytime,  and  McLaren  was 
his  immediate  superior  officer.  Appellee  was  night  hostler.  The 
duties  he  was  employed  to  perform   as  hostler,   in   a  general   way. 
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were  to  turn  engines  when  they  came  in  the  yard  and  to  see  that 
they  got  fuel  and  sand  and  water  and  were  oiled  and  wiped  and 
dispatched  on  the  road.  There  were  employed  by  appellant  nine 
other  men  in  this  night  work  at  the  yard,  to  help  appellee  do  the 
work.  The  duties  of  these  men  who  helped  appellee  were  yarious; 
some  of  them  turned  engines;  others  wiped  engines;  others  oiled, 
watered  and  put  sand  in  the  engines.  The  number  of  road  engines 
in  the  yard  at  night  varied,  but  averaged  five  at  night,  besides 
the  switch  engines.  Usually  three  switch  engines  were  kept  running 
at  night.  When  road  engines  came  in  off  the  road  they  would  be 
placed  in  the  yard,  and  oiled  and  wiped;  and  when  necessary  to  be 
turned  around,  the  engine  would  be  moved  over  the  iriain  line  track 
to  the  turntable  track;  and  when  the  road  engine  was  to  be  dis- 
patched, it  was  given  fuel  and  water  and  sand.  When  an  engine  was 
to  be  moved  for  water  it  required  at  least  two  men  to  operate  it;  to 
give  it  sand  it  required  several,  usually  three  to  four;  to  turn  the 
fngine  on  the  turntable  it  required  the  whole  crew.  To  take  the 
engine  to  the  water  tank  when  it  had  steam  up,  the  two  men 
required  would  fill  the  positions  as  follows:  One  would  occupy  the 
engineer's  place,  to  "spot'*  the  engine,  and  one  would  pull  down 
the  water  spout  and  give  it  water.  If  the  engine  to  be  watered  did 
not  have  steam  up,  then  a  switch  engine  would  be  coupled  to  it,  and 
the  engine  pulled  to  the  tank.  In  this  operation  two  men  would 
be  used  as  indicated,  one  to  control  the  movements  of  the  engine, 
and  the  other  to  couple  and  pull  down  the  spout.  These  helpers  were 
subject  to  the  orders  of  appellee,  although,  being  familiar  with  the 
general  and  customary  duties  about  the  yard,  they  usually  went 
about  the  performance  of  their  work  without  specific  directions  and 
orders  from  appellee.  When  McLaren,  the  foreman,  gave  the  helpers 
specific  directions  he  would  inform  appellee  that  he  had  done  so. 
If  particular  matters  were  to  be  looked  after  at  night  which  the 
foreman,  McLaren,  could  not  have  anticipated,  appellee  had  authority 
and  direction  over  its  performance.  Appellee  had  at  the  time  of 
his  injury  been  working  in  the  yard  about  three  or  four  months, 
and  was  familiar  with  the  operations  in  the  yard,  and  knew  what 
duties  and  how  they  were  to  be  performed  by  the  employes. 

On  the  occasion  in  question,  upon  leaving'  the  roundhouse  yard  at 
the  usual  evening  hour  the  yard  foreman,  McLaren,  gave  appellee, 
who  had  commenced  his  work  for  the  night,  the  following  written 
instructions  of  specific  work  which  was  to  be  performed  by  him 
during  the  night: 

"Mr.  Cochran:  Work  engine  48  tonight,  and  41,  45,  48  in  A.  M. 
Have  engine  41  wiped  good;  eng.  691  not  ordered,  look  out  for  them. 
Eng.  609  0.  K.  Think  they  will  run  182,  but  you  will  have  to 
find  out  about  that;  don't  let  any  of  the  men  bother  with  the  new 
light;  have  eng.  48  over  pit  in  A.  M.  unless  eng.  on  185  gets  in, 
then  put  her  over  pit.  Yours  truly,  E.  B.  McLaren." 

The  appellee,  in  furtherance  of  the  written  directions  given  him 
by  McLaren,  shortly  after  he  went  on  duty  directed  three  of  the  night 
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helpers  to  go  and  wipe  engine  41,  which  was  a  switch  engine,  stand-  • 
ing  in  the  yard  without  steam  in  it,  termed  a  "dead  engine;"  and 
about  seven  o'clock  in  the  night  appellee  instructed  Lehman  to 
fire  up  one  of  the  switch  engines  named  in  the  memorandum  of 
work  given  by  McLaren,  to  be  ready  for  service  in  the  morning.  The 
testimony  is  conflicting  as  to  which  switch  engine  was  designated; 
tlie  appellee  says  41,  and  Lehman  says  46;  no  time  was  directed  in 
which  Lehman  was  to  fire  up  the  engine.  .  The  location  and  situation 
of  the  engines  in  question  are  set  forth  as  follows:  About  six  feet 
east  of  the  switch  engine  41,  and  on  the  same  track,  stood  road  engine 
627,  which  had  previous  to  the  hour  of  ten  o'clock  been  steamed 
up  to  later  on  go  out  on  the  road,  but  had  no  cars  attached,  and 
the  headlight  was  not  yet  lighted.  Engine  46  was  another  switch 
engine  standing  at  the  time  on  a  separate  side  track  parallel  and 
opposite  to  the  one  occupied  by  41,  though  46  was  a  little  further  west 
tlian  41.  41  was  a  *^dead  engine,^'  or  with  no  steam  in  it;  46  had 
steam  in  it,  tTiough  reduced.  At  about  ten  o'clock  the  helpers  who 
were  instructed  to  wipe  41  reported  to  appellee,  who  was  at  the 
"office,"  that  they  had  finished  the  work.  Appellee  upon  receiving 
the  report  went  to  the  position  of  41  for  the  purpose  of  inspecting 
it  to  see  if  the  work  was  properly  done,  which  was  his  custom  of 
doing.  In  the  meantime  Lehman,  accompanied  by  Herman,  another 
helper,  had  gone  to  the  yard  to  steam  up  the  switch  engine.  Appellee 
did  not  know  of  Lehman's  and  Herman's  whereabouts  or  work  at 
the  time,  neither  did  Lehman  and  Herman  know  of  appellee's 
whereabouts  or  work  at  the  time.  Upon  arriving  at  41  appellee  began 
inspection  of  the  engine  and  of  the  work  done  on  it.  Lehman  and 
Herman  at  the  time  they  arrived  undertook  to  steam  up  46,  which 
Lehman  asserted  was  "dead."  To  accomplish  the  purpose  Lehman 
determined  to  move  road  engine  627  backward  until  it  should  be 
opposite  46,  which  was  on  the  parallel  track,  and  in  this  position 
to  transfer  steam  to  46  by  means  of  a  rubber  hose;  in  bringing  about 
which  relative  -positions  of  the  engines  it  was  necessary  for  road 
engine  627,  while  backing,  to  come  in  contact  with  engine  41,  and 
thus  move  41  backward  a  few  feet.  For  this  purpose  Lehman  got 
in  the  cab  of  engine  627  and  caused  it  to  back  towards  41.  At  the 
time  Lehman  backed  627  appellee  was  facing  41  with  his  back  towards 
627,  and  on  the  track  between  the  two  engines,  holding  his  lantern 
to  the  side  of  41  to  throw  light  under  it  while  he  was  inspecting 
its  condition  and  the  wiping.  Appellee  had  been  stooping  down  and 
bending  forward  inspecting  the  engine,  and  putting  the  lantern 
near  the  center  of  the  engine  underneath  to  see  under  it,  and  had 
been  in  motion  under  and  around  the  engine.  When  627  was  backed 
by  Lehman  appellee  was  caught  between  the  front  part  of  41  and 
the  tender  of  627,  and  injured  as  complained  of  in  the  petition. 
Lehman  did  not  cause  the  bell  to  be  rung  while  he  was  backing  up. 
Appellee  could  not  hear  the  men  on  the  engine  because  of  the  noise 
of  the  blow  arising  from  the  escape  of  the  draught  employed  to  bum 
the  oil  fuel  in  627.  Appellee  did  not  know  of  the  presence  of  either 
Lehman  or  Herman,  nor  did  Herman  or  Lehman  know  of  the  pres- 
ence of  position  of  appellee  until  he  cried  out  from  his  injury.    Leh- 
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man  and  Herman  came  to  the  work  together,  but  appellee  did  not 
come  with  them  or  know  they  were  coming,  either  singly  or  together, 
at  the  time  for  the  work.  Appellee  proved  that  it  was  a  rule  of  the 
company  then  in  force  applicable  to  this  yard,  that  the  engine  bell 
be  rung  before  moving  the  engine,  and  that  it  was  customary  to  do 
60.  In  the  conflict  in  the  evidence  as  to  which  engine  Lehman  was 
instructed  to  fire  up,  we  assume  the  correctness  of  the  finding  in- 
volved in  the  general  findings  by  the  jury,  that  it  was  engine  41 
which  he  had  been  instructed  to  fire  up  previously  in  the  niglit,  and 
not  46.  The  evidence  establishes  negligence  of  Lehman  in  moving  the 
engine,  proximately  causing  tlie  injuries  of  appellee,  and  that  appellee 
was  not  guilty  of  contributory  negligence. 

After  Stating  the  Facts, — ^Appellant*s  first  and  second  assignments 
of  error  are  considered  together.  The  court  in  the  main  charge  to 
the  jury  gave  the  instruction  which  reads :  "The  plaintiff  was  not,  under 
the  circumstances  and  in  contemplation  of  law,  a  felTow  servant  of 
the  employe  who  moved  the  engine.'*  The  giving  of  this  instruction  is 
complained  of  as  error. 

The  question  presented  for  decision  in  the  case  as  raised  under  the 
two  assignments  is  as  to  whether  appellee  and  Lehman,  whose  act  of 
setting  the"  engine  in  motion  thus  causing  the  injury  to  appellee, 
were  follow  servants  within  the  meaning  of  the  law  of  Texas. 

According  to  the  evidence,  the  appellee  at  the  time  of  his  injury  was 
not  engaged  in  the  operation  of  a  locomotive,  within  the  meaning  of 
the  statute.  Gulf,  C.  &  S.'  F.  Ry.  Co.  v.  Howard,  97  Texas,  513. 
The  question  next  must  be  considered  under  art.  4560g,  Rev.  Stat., 
which  reads: 

"All  persons  who  are  engaged  in  the  common  service  of  such  person, 
receiver  or  corporation  controlling  or  operating  a  railroad  or  street 
railway,  and  who  while  so  employed  are  in  the  same  grade  of  em- 
ployment and  are  doing  the  same  character  of  work  or  service  and 
are  working  togetlier  at  the  same  time  and  place  and  at  the  same 
piece  of  work  and  to  a  common  purpose,  are  fellow  servants  with 
each  other.  Employes  who  do  not  come  within  the  provisions  of  this 
section  shall  not  be  considered  fellow  servants." 

The  evidence  in  the  case  shows  that  the  work  or  service  that  ap- 
pellee was  doing  at  the  very  time  of  the  injury  and  preceding  his 
injury  was  that  of  inspection  or  examination  to  see  that  the  sta- 
tionary switch  engine  41  had  been  properly  wiped.  The  work  that 
Lehman  was  doing  at  the  time  and  preceding  the  injury  to  the 
appellee  was  that  of  firing  up  or  putting  steam  into  stationary  switcli 
engine  46,  standing  on  an  adjacent  track.  Lehman,  to  accomplish 
tlie  purpose  of  firing  up  or  getting  up  steam  on  46,  which  was  a  dif- 
ferent and  separate  engine  and  on  another  track,  used  and  operated 
a  locomotive  on  another  track.  The  means  employed  by  the  appellee 
to  accomplish  the  purpose  of  inspection  of  completed  work,  were 
entirely  different  from  the  means  employed  by  Lehman  to  accom- 
plish the  purpose  of  his  work  begun.  The  character  of  the  work 
the  two  men  were  doing  was  not  similar  but  entirely  dissimilar.  The 
work  appellee  was  doing  at  the  time  had  nothing  to  do  with  the 
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work  that  Lehman  was  doing,  and  the  work  in  hand  at  the  time 
of  the  injury  that  Lehman  was  doing,  either  operating  627  or  put- 
ting steam  in  46,  had  nothing  to  do  with  the  work  the  appellee  was 
doing.  They  were  working  apart  and  not  together,  each  without  the 
aid  of  the  other  in  the  work  then  being  done,  and  were  engaged  upon 
a  different  piece  of  work.  The  work  of  appellee  at  the  time  neither 
required  the  use  of  steam  or  the  movement  of  a  locomotive.  The 
work  of  Lehman  at  the  time  required  the  use  of  steam  and  the 
movement  of  a  locomotive,  and  which  locomotive  was  a  different 
one  and  other  than  that  which  appellee  at  the  time  had  any  connec- 
tion with.  In  other  words,  appellee  at  the  time  of  the  injury  was  not 
engaged  in  operating  the  locomotive  that  Lehman  was,  or  engaged 
upon  the  same  piece  of  work  that  Lehman  was,  but  was  engaged  at 
an  entirely  different  piece  of  work  from  Lehman,  and  to  a  different 
purpose.  The  conclusion  from  the  evidence  is,  that  both  appellee 
and  Lehman  were  engaged  in  the  same  common  service,  but  at  the 
time  of  the  iUjury  were  not  in  the  same  grade  of  employment  and 
were  not  doing  the  same  character  of  work  and  were  not  working 
together  at  the  same  piece  of  work  at  the  same  time  and  place  and 
to  a  common  purpose. 

In  the  light  of  the  decisions  m  this  State  construing  the  statute 
defining  fellow  servants,  we  are  of  the  opinion  that  under  the  evi- 
dence in  this  case  the  court  did  not  err  in  giving  the  charge  com- 
plained of.  We  think  the  case  of  Long  v.  Chicago,  E.  I.  &  T.  Ry. 
Co.,  94  Texas,  58,  rules  this  case.  In  the  Long  case  the  work  im- 
mediately at  hand  when  the  injury  was  inflicted,  was  the  carrying  of 
the  tools  to  the  tool  house  by  the  section  hands.  For  the  accomplish- 
ment of  the  purpose  some  employes  were  using  a  handcar,  while 
others,  including  plaintiff,  were  merely  carrying  them  by  hand. 
Through  the  negligence  of  those  operating  the  handcar  the  plaintiff 
was  run  down  and  injured.  Because  the  means  employed  by  those 
upon  the  handcar  carrying  the  tools  were  so  distinctly  different  from 
the  means  employed  by  the  others,  and  because  each  employe  was 
carrying  the  tools  without  the  aid  of  each  other,  it  was  decided  that 
at  the  very  time  of  the  injury  the  plaintiff  and  those  operating  the 
car  were  engaged  in  a  different  character  of  work  and  in  a  different 
piece  of  work,  and  that  plaintiff  was  not  a  fellow  servant  with  those 
upon  the  handcar,  within  the  meaning  of  the  statute. 

The  case  of  Gulf,  C.  &  S.  F.  Ry.-  Co.  v.  Howard,  97  Texas,  513, 
is  distinguishable  from  the  instant  case  on  the  facts.  There  the  two 
engines  were  coupled  together,  called  a  "double  header,^'  and  were 
taken  charge  of  by  the  two  assistants  and  were  then  started  back 
to  the  roundhouse.  About  this  time  Howard  left  the  roundhouse, 
going  in  the  direction  of  the  engines  to  take  charge  of  them  and 
run  them  to  the  roundhouse.  Because  at  the  very  time  of  the  injury 
the  three  were  doing  the  same  character  of  work  and  employing 
the  same  means^  and  were  working  together  at  the  same  time  and 
place  with  the  aid  of  each  other,  operating  the  same  locomotives,  and 
to  the  common  purpose  of  taking  the  same  locomotives  to  the  round- 
house, they  were  held  to  be  fellow  servants  one  with  the  other.  The 
same  difference  involved  and  applied  in  the  Howard  case  is  defined 
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in  the  previous  expression  of  the  court  in  the  Long  case,  wherein 
it  said:  "If  the  injury  had  been  inflicted  by  one  of  the  employes 
working  the  handcar,  upon  another  who  was  then  engaged  in  operat- 
ing the  same  car,  it  should  be  held  that  they  were  engaged  upon  the 
same  piece  of  work."  The  case  of  Cloyd  v.  Galveston,  H.  &  S.  A. 
By.  Co.,  37  Texas  Civ.  App.,  506,  relied  on  by  appellant,  is  distin- 
guishable on  the  facts  from  the  instant  case.  There  Cloyd  was  under 
the  engine  engaged  in  wiping  a  link,  and  Escamilla  was  in  the  cab  of 
the  same  engine,  and  while  engaged  at  work  in  the  cab  in  some  way 
moved  the  reverse  lever,  which  caused  the  links  to  fly  up  and  strike 
Cloyd.  Because  the  men  were  engaged  at  the  very  time  of  the  injury 
in  cleaning  and  preparing  the  same  engine  for  the  road,  it  was  held 
that  they  were  engaged  in  the  same  character  of  work  with  the  aid 
of  each  other,  with  the  common  purpose  of  wiping,  at  the  same  time 
and  place,  around  the  same  engine,  which  was  the  same  piece  of  work. 
In  tlie  case  of  International  &  G.  N.  By.  Co.  v.  Still,  100  Texas,  499, 
the  bridge  gang  were  to  repair  a  platform,  and  in  performing  the 
work  it  was  necessary  to  remove  some  bales  of  cotton  from  a  portion 
of  the  platform  that  was  to  be  repaired  to  another  part  upon  which 
the  repairs  had  already  been  made.  The  men  were  all  working  together 
in  removing  the  cotton,  without  any  particular  part  to  hie  accom- 
plished by  one  or  more  witliout  connection  with  tlie  others.  Still  and 
another  were  rolling  one  bale,  and  behind  him  two  other  employes 
were  rolling  another  bale.  The  latter  rolled  the  bale  of  cotton  on 
Still,  injuring  him.  Because  the  employes  were  all  working  together 
removing  the  cotton  at  the  same  time  and  place,  without  any  par- 
ticular part  to  be  accomplished  by  one  or  more  without  connection 
with  the  otliers,  it  was  held  that  at  the  very  time  of  the  injury  they 
were  all  working  at  the  "same  piece  of  work,**  within  the  meaning 
of  the  statute. 

A  further  feature  of  this  case  is  that  appellee  was  performing  a 
work  specially  directed  to  be  done  by  his  superior  oflScer,  McLaren, 
whose  directions  it  was  his  duty  to  obey. 

The  third  and  fourth  assignments  of  error  are  overruled.  The 
evidence  shows  that  the  several  employes  in  the  yard  where  appellee 
was  injured  had  duties  to  perform  around  and  about  and  upon  sta- 
tionary locomotives,  and  that  it  was  appellee's  duty  to  inspect  switch 
engine  41  after  the  same  had  been  wiped,  and  that  he  was  in  the 
performance  of  that  duty  when  injured  by  the  backing  of  the  other 
locomotive,  and  that  it  was  not  usual  and  customary  to  set  a  locomo- 
tive in  motion  under  the  circumstances  Lehman  did  without  giving 
some  character  of  warning.  In  such  case  we  can  not  say  as  a  matter 
of  law  that  the  injury  of  appellee  could  not  have  been  foreseen  by  a 
person  of  ordinary  prudence  as  a  result  of  backing  the  locomotive 
against  the  stationary  one  without  giviing  notice  or  warning.  The 
contention  presents  the  issue  of  proximate  cause.  Mexican  Natl. 
By.  Co.  V.  Mussette,  86  Texas,  719;  Texas  &  P.  By#Co.  v.  Bigham, 
90  Texas,  225;  Texas  &  P.  By.  Co.  v.  Murphy,  46  Texas,  356. 

The  fifth  assignment  complains  of  the  sixth  paragraph  of  the 
charge  on  the  ground  that  the  court  referred  in  the  plural,  instead 
of  the  singular,  to  the  servant  in  charge  of  the  locomotive  which  caused 
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appellee's  injury.  The  jury  could  not  have  been  misled  by  the  use 
of  the  plural,  from  the  fact  that  the  evidjence  conclusively  showed 
that  Lehman  was  the  only  person  in  charge  of  the  engine;  and  the 
jury  must  have  understood  that  the  court  had  reference  to  him.  The 
court,  in  a  previous  paragraph,  in  submitting  the  facts  which  the 
jury  were  required  to  find  before  they  could  return  a  verdict  for 
plaintiff,  correctly  referred  to  the  servant  in  charge  of  the  locomotive. 
Therefore  the  jury,  as  a  condition  to  finding  for  plaintiff,  were  re- 
quired to  find  that  the  particular  servant  upon  whose  conduct  the 
plaintiff's  right  of  action  was  predicated  was  negligent.  The  assign- 
ment is  overruled. 

The  sixth  assignment  of  error  complains  of  the  ninth  paragraph 
of  the  Courtis  charge,  on  the  ground  that  it  did  not  submit  it  to 
the  jury,  as  a  condition  to  appellee's  right  to  recover,  that  they  find 
that  appellee  was  free  from  contributory  negligence.  The  charge  is 
to  be  construed  as  a  whole,  and  in  doing  so  the  jury  could  not  have 
failed  to  understand  that  if  they  believed  appellee  was  guilty  of  con- 
tributory negligence  they  should  find  a  verdict  for  the  appellant. 
Galveston,  H.  &  N.  Ey.  Co.  v.  Morrison,  46  Texas  Civ.  App.,  186; 
Missouri,  K.  &  T.  Ey.  Co.  v.  Parrott,  100  Texas,  9. 

The  seventh  and  eighth  assignments  are  overruled.  Tlie  court 
correctly  refused  the  special  charges.  There  was  no  evidence  tending 
to  sustain  the  facts  submitted  in  the  special  charges.  The  charge, 
properly  construed  as  a  whole,  appropriately  applied  the  law  to  both 
sides  of  the  case.  Missouri,  K.  &  T.  Ey.  Co.  v.  Hannig,  91  Texas, 
350;  Peck  v.  Peck,  99  Texas,  10. 

The  case  is  ordered  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Gaab,  Scott  &  Company  v.  E.  T.  Burgb  et  al. 

Decided  March  21,  1908. 

1 . — ^Appeal — ^Assisrnment — ^Insufficient  Statement. 

When  an  assignment  of  error  is  based  on  the  sufficiency  or  insufficiency 
of  the  evidence  to  support  a  proposition,  the  evidence  should  be  set  but  in  the 
brief.  An  Appellate  Court  is  not  required  to  examine  the  record  to  ascertain 
what  evidence  it  contains  bearing  on  the  question. 

2. — ^Homestead — Abandonment — Oifer  to  Sell,  as  Evidence. 

An  intention  to  sell  the  homestead,  and  efforts  in  that  direction,  and  an 
intention  to  remove  from  it  in  case  a  sale  is  made,  may  co-exist  with  an  inten- 
tion to  remain  and  continue  to  occupy  the  homestead  unless  such  sale  is  made, 
and  in  such  case  there  is  no  abandonment  arising  from  the  mere  intention  and 
effort  to  sell. 

8. — Same— Bights  of  Creditors. 

Creditors  have  no  interest  in  their  debtor's  homestead  as  long  as  it  is,  in 
fact,  his  homestead,  and  hence  cannot  complain  of  a  gift  of  the  same  by  an  in- 
solvent debtor  to  his  wife.  The  right  to  make  such  conveyance  as  against 
creditors  must  be  determined  by  the  status  of  the  property  at  the  time  of  con- 
veyance; if,  in  fact,  the  homestead  at  that  time,  neither  the  purpose  for  which 
it  was  so  conveyed  nor  any  subsequent  disposition  of  it  by  her  or  her  husband 
will  subject  it  or  the  proceeds  from  its  sale  to  the  payment  of  the  husband's 
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debts.  Evidence  considered,  and  held  to  support  a  finding  by  a  jury  that  the 
homestead  had  not  been  abandoned  by  the  husband  at  the  time  he  conyeyed  it 
to  his  wife. 

4. — Same — BemoTal  to  Another  State,  Effect. 

The  mere  removal  of  a  husband  and  wife  from  this  to  another  State,  with 
intention  to  return  and  occupy  the  old  home,  will  not  forfeit  a  homestead  right 
once  acquired  in  this  State. 

5. — ^Homestead — Corporate  Property. 

One  who  conveys  property  to  a  corporation  can  acquire  no  homestead 
rights  in  such  property  as  against  the  creditors  of  the  same,  even  though  he 
was  the  sole  owner  of  the  st(Kk  of  the  corporation. 

6. — ^Homestead — ^Abandonment — ^Burden  of  Proof. 

The  burden  of  proof  is  upon  an  attaching  creditor  to  show  that  property 
once  the  homestead  had  been  so  abandoned  as  to  render  it  subject  to  the  pay- 
ment of  the  husband's  debts. 

7. — Same— Ciroumstantial  Evldenoe— Charge. 

The  issue  being  whether  or  not  a  homestead  had  been  so  abandoned  as 
to  subject  it  to  the  payment  of  the  husband's  debts,  a  charge  that  the 
proof  of  abandonment  "may  be  made  by  the  plaintiffs  by  facts  or  circum- 
stances or  by  circumstances  alone  if  in  your  opinion  the  same  are  sufficiently 
strong  and  cogent  to  show  that  at  the  time  said  defendant  removed  from  said 
premises  he  did  so  with  the  intention  of  not  returning  thereon  as  his  home- 
stead," was  not  subject  to  the  objection  that  the  expression  "sufficiently  strong 
and  cogent,  etc.,"  required  greater  certainty  in  the  proof  than  was  required 
by  law. 

8. — Same — Declarations. 

Declarations  of  the  wife  as  to  the  intention  of  her  husband  and  herself 
to  return  to  the  homestead  made  at  the  time  of  removal,  are  competent  evi- 
dence on  the  issue  of  abandonment. 

9. — Same — Proof — No  New  Home. 

When  no  new  hpme  has  been  acquired,  proof  of  abandonment  of  the  old 
home  must  be  undeniably  clear  and  beyond  almost  the  shadow  of  reasonable 
ground  of  dispute. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  L.  B.  Hightower,  Jr. 

CrooJc,  da  Ponte  &  Lawhon,  for  appellants. — The  husband,  as  the 
head  of  the  family,  has  the  power  to  abandon  the  homestead,  and  when 
the  wife  voluntarily  leaves  her  homestead  with  her  husband,  and  makes 
her  home  in  a  foreign  state,  the  homestead  right  is  lost.  Smith  v. 
TJzzell,  66  Texas,  316;  Burcham  v.  Gann,  1  Posey,  342;  Harmsen  v. 
Wesche,  32  S.  W.,  192. 

Burgees  repeated  attempts  to  sell  the  land  in  controversy,  under  the 
undisputed  evidence  and  facts  of  this  case,  show  conclusively  that  he 
had  abandoned  the  premises  as  his  home  prior  to  the  accrual  of  plain- 
tiff's rights.  Sanders  v.  Sheran,  66  Texas,  657;  Pori;wood  v.  New- 
berry, 79  Texas,  338;  Woolfolk  v.  Eicketts,  48  Texas,  29. 

A  homestead  may  be  lost  by  abandonment  without  the  acquisition 
of  a  new  one,  and  without  the  consent  of  the  wife.  Beece  v.  Benfro, 
68  Texas,  194;  St.  Louis  Brewing  Assn.  v.  Walker,  23  Texas  Civ. 
App.,  6. 
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While  it  is  true  that  a  creditor  can  not  complain  of  a  debtor's  dis- 
position of  exempt  property,  still,  if  the  conve3'ance,  as  between  the 
parties,  was  not  made  with  intent  to  pass  title,  but  for  the  purpose 
of  giving  apparent  right  only  for  the  purpose  of  protecting  the  pro- 
perty from  the  claims  of  the  vendor's  creditors  after  he  should  cease 
to  use  it  for  the  purpose  that  gave  it  exemption,  then  it  becomes  sub- 
ject to  the  payment  of  his  debts  when  the  exemption  ceases.  Baines 
v.  Baker,  60  Texas,  139;  Hives  v.  Stephens,  28  S.  W.,  707;  Kettle- 
schlager  v.  Ferricke,  81  N".  W.,  889;  Taylor  v.  Ferguson,  87  Texas, 
1;  LjTich  V.  McGown,  88  S.  W.,  894;  White  v.  Epperson,  32  Texas 
Civ.  App.,  162. 

TT.  D.  Gordon,  for  appellee. — It  was  incumbent  upon  the  appellant 
to  prove  that  prior  to  the  execution  and  delivery  of  the  deed  to  Mrs. 
Burge,  June  20,  1906,  the  home  had  been  abandoned  with  the  inten- 
tion not  to  return,  and  there  being  no  evidence  thereof  at  the  time 
this  deed  was  made,  the  title  passed  to  Mrs.  Burge  as  her  separate 
property  and  could  not  thereafter  be  affected  to  her  detriment  by 
Burge  or  his  creditors.  Cantine  v.  Dennis,  37  S.  W.,  187;  Gouhenant 
V.  Cockrell,  20  Texas,  98;  Sanders  v.  Sheran,  66  Texas,  655;  Cline 
V.  Upton,  56  Texas,  323;  O'Brien  v.  Woeltz,  94  Texas,  152;  Mc- 
Millan V.  Warner,  38  Texas,  411;  21  "Cyc."  603,  and  cases  cited,  and 
594. 

REESE,  Associate  Justice. — Gaar,  Scott,  &  Co.  sued  R.  T.  Burge, 
in  the  District  Court,  on  December  7,  1906,  to  recover  the  amount  due 
upon  certain  promissory  notes  amounting,  in  the  aggregate,  to  about 
$3800.  J.  E.  Broussard  was  also  sued  as  joint  maker  of  certain  of 
the  notes.  An  attachment  was  sued  out  and  levied  upon  certain  real 
estate  in  Jefferson  County  as  the  property  of  Burge.  This  property, 
the  title  to  which  had  originally  stood  in  the  name  6i  R.  T.  Burge,  had 
been  conveyed  by  Burge  to  E.  E.  Burge,  his  -wife,  on  June  20,  1906. 
This  conveyance  was  without  valuable  consideration.  Afterwards,  on 
November  9,  1906,  Mrs.  Burge,  joined  by  her  husband,  conveyed  the 
property  to  J.  M.  Gober,  who  was  also  made  a  party  to  the  suit,  for 
a  recited  cash  consideration  of  $2200  and  notes  for  $4000,  which  had 
been  deposited  with  A.  L.  Williams  and  the  Gulf  National  Bank,  who 
were,  by  preliminary  injunction,  restrained  from  disposing  of  the  same 
pending  the  suit. 

Plaintiffs  pleaded  that  the  conveyance  of  Burge. to  his  wife  was  in 
fraud  of  his  creditors,  including  plaintiffs,  and  that  the  conveyance  by 
Mrs.  Burge  to  Gober  was  a  simulated  transfer  and  not  intended  to 
pass  the  beneficial  title  to  Gober,  but  to  enable  Burge  to  borrow  money 
on  the  notes. 

Broussard  answered  admitting  his  liability,  that  he  was  an  accom- 
modation maker,  and  prayed  judgment  over  against  Burge.  Williams 
and  the  Bank  brought  the  notes  into  court  to  abide  the  decision  of 
the  court.  Gober,  and  Burge  and  wife  pleaded  general  denial,  and 
Burge  and  wife  further  pleaded  that  the  real  estate  upon  which  the 
writ  of  attachment  had  been  levied  was  their  homestead. 

By  supplemental  petition  plaintiffs  denied  that  the  property  was 
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the  homestead  of  Burge  and  wife,  or  the  separate  property  of  Mrs. 
Burge,  and  alleged  that  the  conveyance  to  her  was  in  fraud  of  the 
creditors  of  Burge.  It  was  further  alleged  that  if  the  property  was 
the  hoipestead  of  Burge  at  the  time  of  his  conveyance  to  his  wife 
such  conveyance  was  a  pretended  conveyance  and  made  for  the  pur- 
pose of  protecting  the  property  from  the  claim  of  his  creditors  after 
he  should  have  abandoned  it  as  a  homestead. 

Upon  trial  with  a  jury  there  was  a  verdict  against  Burge  and  Brous- 
sard  for  the  amount  due  upon  the  notes,  and  in  favor  of  Broussard 
against  Burge.  The  jury  found  in  favor  of  Burge  and  wife  upon  their 
claim  of  homestead.  Judgment  was  rendered  on  the  verdict  and  from 
the  order  overruling  plaintiff's  motion  for  a  new  trial  this  appeal  ia 
prosecuted. 

The  only  questions  presented  upon  the  appeal  relate  to  the  issue  as 
to  whether  the  property  in  question  »was  subject  to  the  writ  of  attach- 
ment, or  exempt  as  the  homestead  of  Burge  and  wife.  Involved  in 
this  issue  are  the  conveyance  of  Burge  to  his  wife,  and  the  conveyance 
to  Gober,  and  whether  the  property,  confessedly  the  homestead  of 
Burge  prior  to  May,  1906,  had  been  abandoned  as  such  by  his  removal 
to  New  Mexico  during  that  month. 

The  following  facts  are  undisputed:  The  land  in  controversy,  the 
title  to  which  was  in  R.  T.  Burge,  was,  prior  to  the  removal  in  May, 
1906,  occupied  by  Burge  and  wife  as  their  homestead.  Some  time  in 
May,  Burge  and  wife  removed  to  Boswell,  New  Mexico,  taking  with 
them  substantially  all  of  their  household  effects.  Prior  to  such  re- 
moval Burge,  who  had  been  extensively  engaged  in  rice  farming  in 
Jefferson  County,  disposed  of  all  of  his  business  and  property  con- 
nected therewith.  He  was  heavily  indebted  at  the  time  to  appellants 
and  others  and  largely  insolvent.  On  June  20,  1906,  he  conveyed  the 
property  in  question  to  his  wife.  The  conveyance  was  voluntary  and 
without  consideration.  A  short  time  prior  to  this  conveyance  Burge 
had  spoken  of  selling  the  property  but  had  made  no  definite  effort  in 
that  direction,  but  on  June  25  thereafter  he  did  place  the  property  in 
the  hands  of  real  estate  agents  for  sale.  On  November  9,  1906,  Mrs. 
Burge,  joined  by  her  husband,  conveyed  the  property  to  J.  M.  Gober, 
the  deed  reciting  a  cash  payment  of  $2200,  and  for  the  balance  of  the 
consideration  the  execution  of  four  notes  for  $1000  each  by  Gober. 
This  cash  was  not  in  fact  paid,  and  the  conveyance  was  not  intended 
to  vest  the  absolute  title  in  Gober,  but  to  enable  Burge  to  borrow  money 
on  the  notes,  which  he  needed  for  the  payment  of  certain  debts,  and  for 
household  and  other  necessary  expenses.  The  notes  were  deposited 
with  Williams  and  the  Gulf  National  Bank  for  this  purpose.  The 
removal  to  New  Mexico  was  made  under  the  advice  of  a  physician  for 
the  benefit  of  Burge's  health.  They  remained  in  New  Mexico  until 
after  the  levy  of  the  attachment.  They  acquired  no  other  homestead 
in  New  Mexico.  The  attachment  was  levied  some  time  in  December, 
1906,  the  exact  date  not  being  shown. 

Whether  this  removal  was  intended  to  be  permanent,  and  so  an 
abandonment  of  the  Texas  homestead,  or,  if  not,  whether  such  inten- 
tion was  formed  after  such  removal  and  prior  to  the  conveyance  to 
Mrs.  Burge,  and  whether  the  conveyance  to  her  was  a  mere  simulated 
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transfer  of  the  paper  title  and  made  to  protect  the  property  from  the 
claims  of  Burge's  creditors,  were  the  issues  upon  which  the  trial  turned. 

The  jury  having  found  in  favor  of  appellees  upon  these  issues,  in 
support  of  the  verdict  we  find  that  the  evidence  is  sufficient  to  author- 
ize the  following  conclusions  of  fact:  ' 

The  conveyance  from  R.  T.  Burge  to  his  wife  of  June  20,  1906, 
was  not  a  simulated  transaction,  but  was  intended  as  an  absolute  con- 
veyance of  both  the  legal  and  beneficial  title  to  the  property. 

When  Burge  moved  to  New  Mexico  in  May,  1906,  it  was  intended 
by  him  and  Mrs.  Burge  that  such  removal  would  be  only  temporary 
and  it  was  with  the  intention  to  return  to  Texas  and  reoccupy  the 
homestead  which  they  had  left.  This  removal  was  made  for  the  bene- 
fit of  Burge's  health.  At  the  time  of  the  conveyance  to  Mrs.  Burge, 
and  previous  thereto,  Burge  and  wife  intended  to  return  to  their 
home  and  residence  in  Jeiferson  County,  and  there  has  been  no 
change  in  such  intention. 

By  their  first  assignment  of  error  appellants  assail  the  verdict  and 
judgment  as  being  unsupported  by  the  evidence.  The  burden  of  proof 
was  upon  appellants  to  show  an  abandonment  of  the  homestead  once 
acquired.  (Graves  v.  Campbell,  74  Texas,  579.)  The  testimony  on 
this  point  for  appellees  Burge  and  wife  was  positive  that  the  removal 
to  New  Mexico  was  for  the  benefit  of  Burge's  health  under  the  advice 
of  his  physician,  that  they  expected  and  intended  to  remain  there  for 
some  time,  perhaps  as  long  as  five  years.  Before  they  left  Mrs. 
Burge  made  this  statement  to  Mrs.  Gober.  Burge  and  wife  testified 
that  there  had  been  a  promise  made  by  him  some  time  previous  to  any 
thought  of  a  removal  to  New  Mexico  that  he  would  deed  this  home- 
stead to  Mrs.  Burge  so  as  to  secure  her  in  a  home,  at  all  events. 
That  it  was  thought  necessary  in  November,  after  the  conveyance  to 
Mrs.  Burge  in  June,  and  six  months  after  the  removal  to  New  Mexico, 
and  more  than  a  month  before  the  institution  of  this  suit  and  the  ac- 
crual of  appellants'  rights  under  the  levy  of  the  attachment,  to  resort 
to  the  simulated  conveyance  to  Gober  in  order  to  enable  Burge  to 
borrow  money  on  the  property,  is  strongly  corroborative  of  appellees' 
claim  that  it  was  then  their  homestead,  otherwise  there  would  have  been 
no  necessity  to  resort  to  this  subterfuge.  They  had  acquired  no  other 
homestead. 

On  the  other  hand,  there  was  evidence  that  in  November,  1906, 
Burge  was  trying  to  sell  the  property  for  the  purpose  of  investing  the 
proceeds  in  New  Mexico,  and  that  he  stated  then  that  he  intended 
making  his  home  there;  that  he  stated  to  Broussard  that  he  had 
bought  a  place  out  there  and  had  moved  or  intended  to  move  to  Ros- 
well.  On  June  25,  1906,  Burge  wrote  to  Smelker,  a  real  estate  agent 
at  Beaumont,  stating  that,  since  consulting  with  his  wife,  they  had 
about  decided  to  offer  their  home  for  sale  provided  they  could  get 
what  it  was  worth,  and  asking  Smelker  to  see  what  he  could  do. 
About  two  weeks  or  a  month  previous  to  this  Burge  had  spoken  to 
Smelker  about  a  sale  of  the  property.  There  was  evidence  that  after 
the  conveyance  to  Gober  he  offered  to  sell  the  property  for  $6000. 

H  is  claimed  by  appellants  in  their  brief  that  the  testimony  of 
Burge  on  cross-examination  showed  that  after  he  moved  to  New  Mexico 


604  Texas  Civil  Appeals  Heports,  Vol.  49.  [March, 

he  caused  the  Hidalgo  Land  &  Live  Stock  Company  to  be  organized 
and  a  tract  of  land  of  100  acres  and  a  fine  brick  house  to  be  con- 
veyed to  it,  into  which  Burge  moved  about  September  1,  1906,  and 
that  no  one  but  Burge  was  shown  to  own  any  interest  in  the  corpor- 
ation. It  is  further  contende'd  that  the  contradictions  and  evasions 
of  Burge  in  his  testimony  wholly  discredit  him,  and  we  are  asked  to 
examine  the  seventy  pages  of  the  record  containing  his  testimony  in 
support  of  this  statement.  This  we  are  not  required  and  will  not 
undertake  to  do. 

In  so  far  as  the  acquisition  of  a  new  homestead  in  N*ew  Mexico 
is  concerned,  there  is  no  evidence  to  raise  that  issue.  All  of  the  evi- 
dence upon  that  point  is  that  the  property  was  conveyed  to  a  corpora- 
tion organized  by  Burge,  and  of  whose  capital  stock  he  was  the  prin- 
cipal if  not  the  only  owner.  This  is  the  limit  of  appellants'  conten- 
tion. If  this  be  true,  Burge  could  not  claim  any  homestead  rights  in 
the  property  as  against  the  creditors  of  the  corporation  under  any 
circumstances,  and  their  whole  claim  of  the  acquisition  of  this  pro- 
perty as  a  homestead,  as  affecting  the  question  of  the  abandonment 
of  the  homestead  in  Texas,  falls  to  the  ground.  The  only  direct  offers 
to  sell  that  were  proven,  were  made  after  the  date  of  the  deed  to  Mrs. 
Burge,  and  if  they  evidenced  an  intention  to  abandon  the  homestead 
at  that  time,  could  not  affect  her  rights  except  in  so  far  as  they  also 
evidenced  an  intention  of  abandonment  existing  prior  to  and  at  the 
time  of  the  conveyance  to  her.  Indeed,  an  intention  to  sell  the  home- 
stead and  efforts  in  that  direction  and  an  intention  to  remove  from 
it  in  case  a  sale  is  made  may  coexist  with  an  intention  to  remain  and 
continue  to  occupy  the  homestead,  unless  such  sale  is  made,  and  in 
such  case  there  is  no  abandonment  arising  from  the  mere  intention  and 
effort  to  sell. 

The  case  must  be  ruled  by  the  status  of  the  homestead  claim  at 
the  time  of  the  conveyance  to  Mrs.  Burge.  If,  at  that  time,  the  con- 
ditions were  such  that  Burge  had  not  lost  his  homestead  right  by 
abandonment,  then  his  creditors  had  no  interest  in  the  property,  and 
no  disposition  that  he  made  of  it  could  be  in  fraud  of  their  rights.  So 
far  as  they  are  concerned,  the  law  left  him  absolutely  free  to  make 
such  disposition  of  the  property  as  he  saw  fit.  If  the  intention  to 
return  to  Texas  and  take  up  their  residence  in  the  old  home  remained 
until  the  conveyance  to  Mrs.  Burge,  that  conveyance  must  stand,  and 
any  subsequent  change  in  intention  would  not  affect  the  status  of  the 
property  as  her  separate  estate,  and  so,  not  subject  to  the  debts  of 
her  husband.  Evidence  of  such  subsequent  intention  would  be  valuable 
only  as  tending  to  show  that  the  intention  not  to  return  existed  prior 
to,  and  at  the  time  of,  such  conveyance. 

Applying  these  principles  of  law  to  the  evidence  it  can  not  be  said 
that  the  verdict  is  unsupported  by  the  evidence.  The  most  that  can 
be  said  for  appellants'  view  of  the  evidence  is  that  it  would  have  sup- 
ported a  contrary  verdict.  The  first  assignment  of  error  is  therefore 
overruled.  (Shepherd  v.  Cassiday,  20  Texas,  29;  Scott  v.  Dyer,  60 
Texas,  139;  Rollins  v.  O'Farrel,  77  Texas,  95;  Sanders  v.  Sheron,  66 
Texas,  655;  Thomas  v.  Williams,  60  Texas,  274.) 

It  is  contended  by  appellants  under  their  second  assignment,  that 
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the  removal  of  Burge  and  wife  to  a  foreign  State  and  becoming  citi- 
zens there  was  an  abandonment  of  the  Texas  homestead,  and  the 
case  of  Smith  v.  Uzzell  (56  Texas,  316)  is  cited  in  support  of  the 
proposition.  In  this  case,  quoting  from  the  opinion  in  Jordan  v. 
Godman  (19  Texas,  273),  the  court  says:  "It  can  not  be  doubted  that 
by  removing  and  changing  her  domicile  from  tliis  to  another  State 
the  wife  relinquished  any  right  of  homestead  which  she  might  have 
retained  had  she  continued  an  inhabitant  of  this  State.  Her  removal 
from  this  State  is  inconsistent  with  any  right  remaining  to  her  former 
homestead  and  effectually  precludes  her  from  afterwards  asserting 
such  right."  The  facts  of  that  case,  however,  as  well  as  those  in 
Jordan  v.  Godman,  and  in  Trawick  v.  Harris  (8  Texas,  315),  show 
that  the  decisions  rested,  not  upon  the  naked  fact  that  the  removal  had 
been  to  another  State,  but  upon  facts  showing  an  abandonment  of  the 
Texas  homestead.  "We  think  it  has  never  been  held,  and  we  are  not 
willing  to  hold  now,  that  a  removal  to  another  State  intended  to  be 
only  temporary,  and  accompanied  at  all  times  during  such  temporary 
absence  by  the  intention  to  return  and  re-occupy  the  old  home,  will 
forfeit  a  homestead  right  once  enjoyed  in  this  State.  The  cases  cited 
use  the  terms  "domiciliated  in  a  foreign  State,"  which  in  itself  carries 
with  it  the  idea  that  the  residence  in  such  foreign  State  is  intended 
to  be  permanent,  with  no  intention  of  returning  to  the  former  resi- 
dence in  this  State.  (Century  Dictionary,  "Domicile;"  Holliman  v. 
Preebles,  1  Texas,  689;  Hardy  v.  DeLeon,  5  Texas,  235;  Lumpkin 
v.  Nicholson,  10  Texas  Civ.  App.,  108.)  If  Burge,  at  the  time  of  the 
removal  to  New  Mexico,  had  the  intention  to  return  to  Texas,  and 
such  intention  continued,  he  can  not  be  said  to  have  become  domi- 
ciliated in  the  foreign  State.  The  second  assignment  of  error  is  over- 
ruled. 

The  evidence  does  not  show  that  Burge  actually  offered  his  home 
for  sale  prior  to  the  conveyance  to  his  wife,  and  if  it  did,  this  would 
not  show  conclusively  an  absolute  intention  to  abandon  his  homestead. 
(Sliepherd  v.  Cassiday,  20  Texas,  30.)  And  tliis  would  be  true  not- 
withstanding such  intention  was  coupled  with  an  intention  not  to  in- 
vest the  proceeds  in  another  home.  The  tliird  assignment  presenting 
the  question  is  overruled. 

Not  only  does  the  undisputed  proof  not  show  that  Burge  had  ac- 
quired another  homestead  in  New  Mexico,  but,  on  the  contrary,  it  was 
not  suflRcient  to  raise  that  issue.  Whether  Burge's  testimony  be  taken 
as  true,  or  partly  true  and  partly  false,  or  as  wholly  false,  there  was 
no  evidence  of  the  acquisition  of  such  homestead.  This  disposes  of 
the  fourth  and  fifth  assignments  of  error. 

Appellants  requested  the  court  to  charge  the  jury,  in  substance, 
to  find  for  plaintiffs  if  they  believed  that  Burge  had  abandoned  the 
property  as  a  homestead  before  the  conveyance  to  his  wife,  and  also 
to  so  find,  if  they  believed  that  the  deed  was  made  with' a  view  to 
abandoning  the  property  as  a  home  and  for  the  purpose  of  placing  it 
beyond  the  reach  of  his  creditors  after  it  should  have  been  so  aban- 
doned. The  refusal  of  this  charge  is  made  the  basis  of  the  sixth 
assignment  of  error.  The  proposition  embodied  in  the  first  paragraph 
of  the  requested  charge  was  fully  covered  by  the  court's  charge.     The 


606  Texas  Civil  Appeals  Reports,  Vol.  49.  [March, 

proposition  embraced  in  the  second  paragraph  is  not  sound.  If  the 
property  had  not  been  abandoned  as  a  homestead  at  the  time  of  the 
conveyance  to  Mrs.  Burge,  no  intention  to  abandon  it  in  the  future 
would  affect  that  conveyance  or  render  it  fraudulent  as  to  Burgees 
creditors.  The  proposition  under  the  assignment  presents  an  entirely 
different  issue  from  that  embraced  in  the  assignment  and  one  which 
was  clearly  and  fully  covered  by  the  charge  of  the  court.  There  is  no 
merit  in  the  assignment. 

There  was  no  error,  certainly  no  aflSrmative  error,  in  the  charge 
complained  of  in  the  seventh  assignment  of  error.  The  proposition 
thereunder  is  not  supported  by  the  charge  and  is  an  entire  misconcep- 
tion of  its  meaning. 

There  was  no  error,  as  complained  of  in  the  eighth  assignment, 
in  instructing  the  jury  that  the  removal  of  Burge  did  not,  of  itself, 
constitute  an  abandonment  of  the  homestead  unless  it  was  accompanied 
by  an  intention  to  remain  away.  The  charge  is  not  upon  the  weight  of 
the  evidence.  The  charge  referred  to  the  act  of  removal  alone  as  evi- 
dence of  abandonment,  and  this  part  of  the  charge  was  not  intended  to 
deal  with  evidence  of  abandonment  as  shown  by  subsequent  intention. 
The  court  in  another  part  of  the  charge  instructed  the  jury  as  to  this 
feature  of  the  case,  and  instructed  them  that  to  protect  the  homestead 
the  intention  to  return  must  have  persisted  up  to  the  day  of  the  levy 
of  the  attachment,  which  was  erroneous,  but  the  error  was  favorable  to 
appellants. 

After  instructing  the  jury  that  the  burden  of  proof  was  upon  plain- 
tiffs to  show  the  abandonment,  which  was  proper,  the  jury  was  further 
instructed  "but  this  proof  may  be  made  by  the  plaintiffs  by  facts 
and  circumstances  or  by  circumstances  alone  if  in  your  opinion  the 
same  are  sufSciently  strong  and  cogent  to  show  that  at  the  time  said 
defendant  Burge  removed  from  the  said  premises  he  did  so  with  the 
intention  of  not  returning  thereon  as  his  homestead."  There  is  no 
merit  in  appellants'  contention  that  the  terms  "sufficiently  strong 
and  cogent,  etc.,"  required  greater  certainty  in  the  proof  than  was 
proper.  (Thomas  v.  Williams,  supra.)  It  is  also  contended  that  the 
charge  limits  such  proof  to  Burge's  intention  at  the  time  of  removal, 
excluding  evidence  of  such  intention  between  the  date  of  removal  and 
accrual  of  appellants'  rights.  As  we  have  heretofore  stated,  the  status 
of  the  property,  as  to  the  homestead  claim,  is  to  be  governed  by  the 
circumstances  existing  at  and  before  the  conveyance  to  Mrs.  Burge 
and  not  the  levy  of  the  attachment  six  months  thereafter.  If  it  can 
be  said  that  under  this  charge  the  jury  could  not  consider  any  evidence 
of  abandonment  after  the  removal  and  prior  to  the  deed  to  Mrs.  Burge, 
there  is  in  the  record  no  such  evidence.  If  the  removal  was  with  the 
intention  of  returning,  and  therefore  did  not  constitute  abandonment, 
there  is  no  evidence  in  the  record,  so  far  as  we  have  been  able  to 
discover,  certainly  none  has  been  pointed  out  by  appellants,  tending 
to  show  that  such  intention  was  changed  and  supplanted  by  an  inten- 
tion to  abandon  the  property  as  a  homestead,  between  the  time  of  the 
removal  in  May  and  the  conveyance  to  Mrs.  Burge  on  June  20.  It  is 
clear  to  our  minds  that  if  Burge  left  with  the  intention  of  returning, 
such  intention  remained  up  to  the  date  of  the  deed  to  Mrs.  Burge,  at 
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least,  if  not  up  to  the  levy  of  tlie  attachment.  There  was  no  prejudi- 
cial error  in  the  charge.  What  has  been  said  disposes  of  the  tenth 
and  eleventh  assignments  of  error,  which  are  overruled. 

There  was  no  error  in  permitting  the  witness,  Mrs.  Gober,  to  testi- 
fy to  statement  by  Mrs.  Burge  as  to  the  intention  of  Burge  and  her- 
self to  return,  made  at  the  time  of  removal.  The  twelfth  assignment 
presenting  the  point  is  overruled.  (Woolfolk  v.  Ricketts,  48  Texas, 
37.) 

The  verdict  is  fully  supported  by  the  evidence.  This  would  be  true 
if  the  issue  was  as  to  abandonment  of  the  homestead  at  or  prior  to 
the  levy  of  the  attachment.  Abandonment  of  a  homestead  where  no 
new  homestead  has  been  acquired  must  be  clearly  shown.  (Thomas 
V.  Williams,  supra;  Gouhenant  v.  Cockrell,  20  Texas,  96.)  In  the 
latter  case  it  is  said  that  it  must  be  "undeniably  clear,  and  beyond 
almost  the  shadow,  at  least,  of  all  reasonable  ground  of  dispute,  that 
there  had  been  a  total  abandonment,  with  an  intention  not  to  return 
and  claim  the  exemption.'' 

We  find  no  errors  requiring  reversal  and  the  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


A.  T.  Bakeb  &  Company  v.  D.  M.  DeVitt. 

Decided  March  21,  1908. 

Brokers— CommiBBions — Contract — ^Eyldence. 

In  an  action  by  land  agents  for  commission  upon  a  sale  of  land,  the  de- 
fendant plead  that  plaintiffs  were  employed  upon  the  express  understanding 
that  any  sale  they  might  make  would  have  to  be  subject  to  the  approval  of 
defendant's  wife.  Over  the  objections  of  plaintiffs,  a  witness  was  allowed  to 
testify  that  defendant  told  him,  tlie  plaintiffs  not  being  present,  that  the  sale 
in  question  was  made  subject  to  his  wife's  approval.  Held,  the  testimony  was 
self-serving  and  hearsay,  and  beside  the  real  issue  in  the  case. 

Appeal  from  the  County  Court  of  Tarrant  County.  Tried  below 
before  Hon.  John  L.  Terrell. 

W.  W.  WilJcinson  and  Theodore  Mack,  for  appellants. 

Cowan,  Burney  &  Ooree-,  for  appellee. 

SPEER,  Associate  Justice. — A.  T.  Baker  &  Company,  a  real  es- 
tate iirm,  sued  D.  M.  DeVitt  to  recover  the  sum  of  two  hundred  and 
twenty-five  dollars  as  commissions  on  the  sale  of  certain  real  estate. 
Besides  the  general  denial  the  defendant  interposed  a  special  answer 
to  the  effect  that  plaintiffs  were  employed  as  brokers  upon  the  express 
understanding  that  any  sale  of  the  property  they  might  make  would 
have  to  be  subject  to  the  approval  of  defendant's  wife,  and  that  de- 
fendant's wife  did  not  in  fact  consent  to  the  sale  made  by  plaintiflFs, 
but  without  any  fault  upon  the  part  of  defendant  disapproved  the 
same  and  refused  to  sign  the  deed  to  the  property.  There  was  a  ver- 
dict for  the  defendant  and  the  plaintiffs  have  appealed. 


608  Texas  Civil  Appals  Reports,  Vol.  49.  [March, 

Upon  the  trial,  over  objections  of  appellants,  the  witness  W.  B. 
Edrington  was  permitted  to  testify  as  follows:  "Mr.  DeVitt  called 
me  up  over  the  phone  at  my  residence  and  asked  me  to  meet  him  at 
the  Delaware  Hotel  on  Sunday  morning.  I  went  down  there  and 
Mr.  DeVitt  stated  to  me  that  he  had  agreed  to  sell  his  place  and 
wanted  me  to  see  about  getting  up  the  contract  and  sign  it  for  him, 
as  he  was  going  away  that  morning,  but  he  wanted  it  distinctly  un- 
derstood that  it  was  sold  subject  to  his  wife  signing  the  deed." 

The  real  issue  to  be  determined  was  not  whether  the  sale  actually 
consummated  between  appellee  and  the  purchaser  Dixon  was  subject 
to  Mrs.  DeVitt's  approval,  but  rather,  whether  or  not  appellants'  au- 
thority to  make  a  sale  was  conditioned  upon  Mrs.  DeVitt's  approval. 
The  above  testimony  was  in  its  nature  self  serving  and  hearsay,  and 
the  objection  upon  these  grounds  ought  to  have  been  sustained.  The 
witness  Edrington  was  perhaps  properly  allowed  to  testify  that  he  in- 
formed the  purchaser  Dixon  and  appellants  at  the  time  he  signed 
the  contract  in  behalf  of  appellee  that  it  was  subject  to  this  con- 
dition, upon  the  ground  that  this  conversation  took  place  in  appel- 
lants' presence  and  therefore  had  some  bearing  upon  the  issue  of 
what  the  real  contract  of  employment  was. 

We  find  no  other  error  in  the  record,  but  for  the  one  discussed 
the  judgment  is  reversed  and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 


St.  Louis  &  San  Francisco  Railroad  Company  v.  C.  F.  Brycb. 

Decided  March  21,  1908. 

1. — Carrier — Shipping  Contract — Limitation  as  to  Tiling  Suit. 

A  Btipulation  in  a  shipping  contract  as  to  the  time  within  which  suit  must 
be  brought  for  breach  of  the  same,  affects  the  remedy  only  and  is  controlled 
by  the  law  of  the  forum,  irrespective  of  the  place  of  the  contract. 

2. — Same — Breach  of  Contract — ^Bnrden  of  Proof.- 

Where  an  action  is  based  upon  a  breach  by  a  common  carrier  of  a  com- 
mon law  duty  the  burden  of  proof  is  upon  the  carrier  to  allege  and  prove  a 
contract  limiting  its  liability,  that  such  contract  is  reasonable,  and  that  the 
shipper  has  not  complied  therewith. 

Appeal  from  the  County  Court  of  Hardeman  County.  Tried  below 
before  Hon.  J.  C.  Marshall. 

C.  H.  YoaJcum,  and  Fires,  Decker,  Diggs  &  Clarice,  for  appellant. — 
Where  under  the  laws  of  Oklahoma,  common  carriers  are  permitted 
to  limit  their  obligations  by  special  contract  and  provide  that  plain- 
tiff be  required,  as  a  condition  precedent  to  recovery,  to  allege  and 
prove  all  conditions  on  his  part  necessary  to  be  performed,  said  con- 
tract providing  that  suit  must  be  brought  within  six  months  from 
accrual  of  cause  of  action  and  requiring  one  days  notice  of  damage 
and  being  executed  in  Oklahoma,  and  same  as  well  as  said  laws  of 
Oklahoma  having  been  plead  and  proven  in  said  contract  the  court 
should  have  instructed  the  jury  to  return  a  verdict  for  the  defend- 
ant.   Merrielles  v.  State  Bank  of  Keokuk,  24  S.  W.  Kep.,  564;  Ryan 
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V.  M.  K.  &  T.  By.  Co.,  65  Texas,  14,  and  cases  cited;  Cantu  v. 
Bennett,  39  Texas,  304;  Shelton  v.  Marshall,  16  Texas,  344;  Chicago, 
E.  I.  &  T.  Ey.  V.  Thompson,  100  Texas,  185;  St.  Louis,  I.  M.  &  S. 
E.  E.  Co.  V.  Hambrick,  97  S.  W.  Eep.,  1073;  Texas  Central  B.  E. 
Co.  V.  Morris,  sec*  374,  White  &  Wilson ;  Missouri  Pacific  Ey.  Co.  v. 
Jerome  Harris,  1  Texas  Civ.  App.,  730;  sec.  1257,  White  &  Wilson. 

W.  T.  McConnell  and  M.  M.  HanJcins,  for  appellee. 

STEPHENS,  Associate  Justice. — On  account  of  injuries  to  a  car 
of  horses  carried  by  appellant  from  Altus,  Oklahoma,  to  Birmingham, 
Alabama,  appellee  recovered  a  verdict  and  judgment  from  which  this 
appeal  is  prosecuted. 

The  horses  were  carried  under  a  written  contract  containing  the 
following  clause,  which  was  pleaded  in  bar  of  the  action:  "That,  as 
a  condition  precedent  to  a  recovery  for  any  damages  for  delay,  loss 
or  injury  to  live  stock  covered  by  this  contract,  the  second  party  will 
give  notice  in  writing  of  the  claim  therefor  to  some  general  ofificer 
or  the  nearest  station  agent  of  the  first  party,  .or  to  the  agent  at 
destination,  or  some  general  officer  of  the  delivering  line,  before  such 
stock  is  removed  from  the  point  of  shipment  or  from  the  place  of 
destination  and  before  such  stock  is  mingled  with  other  stock,  such 
written  notification  to  be  served  within  one  day  after  the  delivery  of 
such  stock  at  destination,  to  the  end  that  such  claim  shall  be  fully 
and  fairly  investigated;  and  that  a  failure  to  fully  comply  with  the 
provisions  of  this  clause  shall  be  a  bar  to  the  recovery  of  any  and 
all  such  claims.*'  The  replication  to  this  defense  was  failure  of 
consideration  and  duress. 

The  proof  failed  to  show  that  appellee  had  or  that  he  had  not 
complied  or  attempted  to  comply  with  the  provision  of  the  contract 
above  quoted,  and  it  also  failed  to  show  any  want  of  consideration 
or  duress,  as  alleged  by  the  appellee.  The  court  submitted  the  valid- 
ity of  the  contract  to  the  jury  in  a  charge  given  at  the  request  of 
appellee  which  was  clearly  erroneous,  but  no  complaint  is  made  of 
this  charge,  three  assignments  only  being  presented  for  our  considera- 
tion; the  first  complaining  of  the  admission. of  testimony,  which  was 
of  little  or  no  consequence  and  did  not  affect  the  result;  the  second 
complaining  of  the  court's  refusal  to  instruct  a  verdict  for  appellant; 
and  the  third  complaining  of  the  verdict  on  the  ground  that  the  evi- 
dence showed  a  failure  on  the  part  of  appellee  to  comply  with  the 
contract  above  quoted  requiring  him  to  give  notice  of  his  claim  for 
damages.  The  failure  to  bring  suit  within  six  months^  in  violation 
of  another  clause  of  the  contract  was  also  urged  as  a  defense  and  that 
is  also  included  in  the  assignments. 

Conclusions. — The  stipulation  in  the  shipping  contract  for  the 
bringing  of  suit  within  six  months  was  one  affecting  the  remedy  only 
and  is  controlled  by  the  law  of  the  forum,  irrespective  of  the  place 
of  the  contract.  St.  Louis,  I.  M.  &  S.  Ey.  v.  Hambrick,  97  S.  W. 
Eep.,  1073.  See,  also,  Chicago,  E.  I.  &  T.  Ey.  v.  Thompson,  100 
Texas,  185,  and  93  S.  W.  Eep.,  702. 
Vol.  XLIX.  Civil— 39. 
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As  to  the  stipulation  requiring  notice  to  be  given  and  making  this 
a  condition  precedent,  the  case  is  not  so  clear,  since  there  seems  to 
be  a  diversity  of  decision  as  to  whether  the  burden  of  proof  is  on 
the  shipper  or  on  the  carrier  to  establish  compliance  or  noncompli- 
ance, as  the  case  may  be,  with  this  provision.  Where,  as  in  this  case, 
the  breach  of  the  common  law  duty  of  a  common  carrier  is  made 
the  ground  of  recovery,  we  are  inclined  to  follow  the  authorities  which 
place  the  burden  of  proof  on  the  carrier,  not  only  to  allege  and  prove 
the  contract  thus  limiting  its  liability  and  the  facts  showing  such 
stipulation  to  be  reasonable,  but  also  to  allege  and  prove  the  non- 
compliance therewith  on  the  part  of  the  shipper,  which  was  not  done 
in  this  case,  especially  in  view  of  the  fact  that  the  Court  of  Civil 
Appeals  for  the  Third  Supreme  Judicial  District  in  the  case  cited 
below  has  distinctly  so  ruled.  4  Elliott  on  Railroads,  sections  1512 
and  1516;  Moore  on  Carriers,  page  338,  section  27,  and  authorities 
cited  in  notes;  St.  Louis  Southwestern  Ey.  Co.  v.  Hays,  35  S.  W. 
Eep.,  476.  In  this  case,  however,  while  it  is  alleged  in  the  answer 
that  there  wfis  an  agent  at  the  place  of  destination  on  whom  the 
notice  might  have  been  served,  we  fail  to  find  any  proof  in  the 
record  of  that  fact  and  the  authorities  in  this  State  seem  uniform  to 
the  effect  that  stipulations  of  the  kind  quoted  and  relied  on  herein 
must  be  shown  to  be  reasonable  both  by  pleading  and  proof  on  the 
part  of  the  carrier.  Missouri  Pac.  By.  v.  Paine,  1  Texas  Civ.  App., 
621,  and  case  there  cited  of  Missouri  Pac.  By.  v.  Childers,  1  Texas 
Civ.  App.,  302,  and  cases  therein  cited.  The  judgment  is  therefore 
affirmed. 

Affirmed, 


MissouBi,  Kansas  &  Texas  Bailway  Company  op  Texas  v. 

J.  L.  Smith. 

Decided  March  21,  190S. 

1. — ^Pleadinfir — Charge — ^Variance. 

In  a  suit  for  personal  injuries  received  while  lifting  a  hand-car  onto  the 
track,  charge  considered,  and  held  subject  to  the  criticism  that  it  submitted  to 
the  jury  as  a  basis  for  recovery  by  the  plaintiff  a  state  of  case  different  from 
that  pleaded  by  him. 

2. — ^Personal  Injuries — ^Heasnre  of  Damage— Loss  of  Time. 

Where,  in  a  suit  for  personal  injuries,  the  plaintiff  plead  that  his  earning 
capacity  was  diminished  permanently  at  least  nfty  cents  a  day  by  reason  of 
said  injuries,  and  the  evidence  showed  that  between  the  date  of  *the  injury  and 
the  date  of  the  trial  plaintiff  was  incapacitated  to  work  from  other  causes  than 
the  injury,  it  was  reversible  error  for  the  court  to  refuse  a  requested  charge 
limiting  a  recovery  to  fifty  cents  per  day  for  decreased  capacity  to  earn  money, 
and  excluding  from  the  consideration  of  the  jury  the  time  he  was  sick  or  in- 
capacitated from  other  causes  to  work. 

3. — ^Personal  Injuries — ^Aggravation — ^Pleading. 

That  personal  injuries  have  been  aggravated  by  the  conduct  of  the  plain- 
tiff is  defensive  matter  that  should  be  specially  pleaded. 
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Appeal  from  the  District  Court  of  Bains  County.  Tried  below 
before  Hon.  R.  L.  Porter. 

Coke,  Miller  &  Coke  and  Jno.  T.  Craddock,  for  appellant. 

Rhodes  &  Berzett  and  W.  B.  Wynne,  for  appellee. 

BAINEY,  Chief  Justice. — ^Appellee  Smith  brought  his  suit  against 
the  Missouri,  Kansas  &  Texas  Railway  Company  to  recover  damages 
for  personal  injuries  received  by  him  through  the  negligence  of  the 
railway  company's  servants.  Smith  died  and  the  suit  is  prosecuted 
by  his  wife  and  children. 

The  petition  alleged  that  on  and  prior  to  the  23d  day  of  February, 
1904,  he  was  in  the  employ  of  appellant  as  a  section  hand  under  the 
direction  of  one  Derryberry,  as  section  boss,  who  had  control  and 
management  of  the  gang  in  which  he  was  at  work;  that  in  the  per- 
formance of  his  duties  he  and  his  co-laborers  were  furnished  with  a 
hand-car  and  various  tools,  the  car  being  used  for  the  transportation 
of  the  men  and  their  tools  to  and  from  their  work,  and  weighing, 
with  the  tools  upon  it,  about  550  pounds;  that  on  the  day  named 
it  became  necessary  to  remove  the  hand-car  from  the  track  because 
of  an  approaching  train  and  that  after  the  passage  of  the  train  and 
when  the  section  boss  ordered  the  car  to  be  lifted  and  placed  back 
on  the  track,  J.  L.  Smith  and  Pode  McElroy,  one  of  his  co-laborers, 
took  hold  of  one  comer  of  the  car,  and  that  the  section  boss  and 
the  other  two  section  hands  took  hold  of  the  car  on  the  opposite  side 
thereof  from  J.  L.  Smith  and  Pode  McElroy,  and  when  they  all 
began  to  lift  the  car  from  the  ground  the  section  boss  and  the  two 
hands  lifting  the  car  on  the  same  side  with  him  negligently  hoisted 
and  raised  their  side  too  high  and  negligently  shoved  the  car  over 
against  J.  L.  Smith  and  Pode  McElroy,  thereby  throwing  the  greater 
weight  of  the  car  on  Smith  and  McElroy,  and  that  when  this  was  done 
Pode  McElroy  negligently  let  loose  and  dropped  his  corner  of  tlie  car, 
thereby  causing  the  greater  part,  if  not  the  whole  weight  of  the  car 
and  tools  thereon,  to  fall  upon  Smith,  and  by  reason  of  the  weight 
thereof  and  the  violent  strain  incident  to  supporting  it,  Smith  was 
injured;  and  that  such  injuries  were  the  direct  and  proximate  result 
of  said  negligence  of  the  section  foreman  and  the  section  hands.  The 
injuries  alleged  in  the  amended  petition  were  a  permanent  hernia 
or  rupture  of  the  internal  abdominal  ring  on  the  right  side,  inflam- 
mation of  the  spermatic  cord  and  causing  one  of  his  testicles  to  be 
greatly  inflamed  and  enlarged,  and  the-  producing  of  orchitis. 

The  defendant  answered  by  general  and  special  demurrers,  general 
denial,  contributory  negligence  and  assumed  risk.  A  trial  resulted 
in  a  verdict  for  $1750  in  favor  of  plaintiffs  and  judgment  was  entered 
accordingly. 

The  first  assignment  of  error  complains  of  that  portion  of  the 
court's  charge  that  groups  the  allegations  of  the  petition  and  upon 
which  the  plaintiff  is  authorized  to  recover.  The  proposition  made 
thereunder  is:  "The  negligence  alleged  in  the  petition  as  the  basis 
of  the  action  is  that  of  the  section  foreman  and  the  two  men  on  the 
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same  side  of  the  car  with  him,  in  lifting  that  side  of  the  car  too 
high,  followed  by  and  coupled  and  combined  with  the  negligence  of 
Pode  McElroy  in  negligently  dropping  his  corner  of  the  car  after 
it  was  so  lifted,  the  latter  act  of  negligence  not  being  alleged  as  hav- 
ing been  caused  or  produced  by  the  former.  The  charge  is  erroneous 
in  that  it  authorizes  a  verdict  for  the  appellee,  if  the  negligence  of 
the  foreman  and  the  men  on  the  side  of  the  car  with  him  in  lifting 
it  up  caused  the  injuries,  because  there  is  no  allegation  that  such 
negligence  independently  of  McElro/s  negligence,  which  was  the  im- 
mediate cause  of  the  injuries,  was  the  proximate  cause  of  the  injuries; 
nor  was  there  any  evidence  that  the  injuries  were  so  proximately 
caused;  nor  was  theref  any  allegation  in  the  petition  that  the  negli- 
gence of  McElroy  in  dropping  the  corner  of  the  car  was  caused  or 
forced  or  resulted  from  the  negligence  of  the  foreman  and  the  men 
on  the  side  of  the  car  with  him." 

The  charge  is  not  entirely  free  from  the  criticism  urged,  but  we 
are  not  prepared  to  say  that  it  is  reversible  error.  The  case  will  be 
reversed  on  account  of  another  error,  and  in  view  of  another  trial  we 
suggest  that  the  charge  be  confined  to  the  allegations  of  the  petition 
that  are  supported  by  the  evidence,  and  eliminate  this  cause  for 
criticism. 

The  court  charged  the  jury  on  the  measure  of  damages  as  follows: 
"If  you  should  find  for  the  plaintiffs,  in  estimating  their  damages 
you  will  take  into  consideration  the  mental  anguish  and  bodily  pain, 
if  any,  suffered  by  the  said  John  L.  Smith  from  the  date  of  said 
injury,  if  he  was  injured,  up  until  his  death.  You  will  also  take 
into  consideration  the  diminished  capacity  of  the  said  John  L.  Smith 
to  earn  money,  if  any,  from  the  date  of  his  said  injury,  if  he  was 
injured,  up  until  his  death.  You  will  also  consider  what  reasonable 
and  necessary  expense  in  doctors'  bills,  if  any,  was  incurred  by  the 
said  John  L.  Smith  on  account  of  said  injuries,  if  any,  and  adding 
them  together  you  will  determine  what  sum  in  cash  will  now  com- 
pensate the  plaintiffs  for  the  damage  thus  sustained,  if  any/'  This 
charge  is  assigned  as  error. 

The  appellant  asked  a  charge  in  this  connection  limiting  a  recovery 
to  fifty  cents  per  day  for  decreased  capacity  to  labor  and  earn  money, 
and  to  exclude  from  their  consideration  the  time  he  was  sick  or 
incapacitated  from  other  causes,  etc.,  to  work.  The  petition  alleges 
that  plaintiff's  earning  capacity  was  diminished  permanently  at  least 
fifty  cents  per  day  by  reason  of  said  injuries.  The  evidence  shows 
that  before  the  injury,  Smith  was  a  strong,  healthy  man,  37  years 
of  age.  After  the  injury  he  could  not  do  more  than  half  the  work 
he  did  before,  and  weighed  about  25  pounds  less.  He  could  perform 
light  work,  but  was  not  able  to  do  the  heavy  work  he  did  before  being 
injured.  He  was  confined  to  his  bed  just  after  the  injury  and  lost 
about  twenty  days.  The  injury  caused  him  pain  and  suffering  as 
long  as  he  lived.  After  the  injury  he  had  a  spell  of  pneumonia  that 
kept  him  from  work  three  or  four  weeks.  The  second, spell  of  pneu- 
monia caused  his  death,  about  eighteen  months  after  the  injury. 

There  are^  no   allegations   that  the   injury   caused   his   death.     In 
view  of  the  pleading  and  the  evidence  the  charge  did  not  sufficiently 
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limit  a  recovery  to  the  results  of  the  injury.  The  special  charge  was 
suJBScient  to  call  the  attention  of  the  court  to  this  defect  as  to  dimin- 
ished capacity  to  labor  and  earn  money.  Having  requested  a  charge 
on  this  point  the  appellant  was  entitled  to  such  a  charge,  and  the 
court  having  failed  to  properly  instruct  on  this  phase  of  the  case 
the  judgment  will  be  reversed. 

Tlie  court  refused  a  charge  asked  by  the  appellant  to  the  effect, 
that  the  jury  should  exclude  from  their  consideration  all  damages 
that  resulted  to  plaintiff  by  the  failure  of  plaintiff  to  wear  a  truss 
that  would  have  either  cured  such  hernia  or  have  diminished  the 
physical  and  mental  pain  incident  to  such  hernia.  There  was  no 
plea  that  the  injuries  received  by  plaintiff  were  aggravated  by  his 
negligence  in  not  wearing  a  truss.  This  is  defensive  matter  and 
we  are  inclined  to  the  opinion  that  it  was  such  matter  as  should 
have  been  specially  pleaded,  but  this  objection  can  be  eliminated  by 
a  plea  on  another  trial.  The  judgment  is  reversed  and  cause  re- 
manded. 

Reversed  and  remanded. 


Ed.  H.  Cunningham  et  al.  v.  Henry  P.  Nbal. 

Decided  March  24,  1008. 

1. — ^Pleadine — ^Personal  Injuries — Particularity. 

In  a  suit  for  personal  injuries,  pleading  of  plaintiff  considered,  and  held 
not  subject  to  an  exception  that  the  same  was  too  vague,  indefinite  and  uncer- 
tain, and  did  not  allege  with  sufficient  particularity  the  nature  and  extent  of 
plaintiff's  injuries. 

S. — ^Evidence— Leading  Question — ^Definition. 

A  question  which  may  be  answered  by  "yes"  or  "no"  is  not  leading  unless 
the  form  of  the  question  suggests  the  answer.  Question  considered,  and  held 
not  leading. 

3. — ^Health  or  Sickness — ^Non-expert  Testimony. 

A  non-expert  witness  may  give  his  opinion  on  questions  of  apparent  con- 
ditions of  the  mind  or  body,  sickness,  health,  etc.  Testimony  as  to  physical 
pain  considered,  and  held  competent. 

4. — ^Vaster  and  Servant — ^Assnmed  Eisk — Charge. 

A  charge  upon  assumed  risk  should  comprehend  the  dangers  which  the 
servant  as&umed  by  his  employment  and  exclude  the  risks  which  he  did  not 
assume.  In  a  suit  by  a  servant  against  his  master  for  personal  injuries,  charge 
upon  aiBSumed  risk  considered,  and  held  correct. 

5. — ^Railroad — Operation — ^Evidence. 

A  private  corporation  which  owns  and  operates  a  sugar  mill,  lays  tracks 
of  standard  gauge  in  the  yard  of  its  plant,  rents  a  locomotive,  employs  a  crew 
of  men  to  operate  the  same,  and  switches  cars  back  and  forth  between  the  mill 
and  a  siding  of  an  adjacent  railroad,  is  engaged  in  operating  a  railroad  within 
the  meaning  of  the  fellow-servant  statute. 

6. — ^Personal  Injuries — ^Dangerous  Place— EInowledge — Charge. 

In  a  suit  by  a  servant  against  a  master  for  damages  for  personal  injuries 
caused  by  being  crushed  between  ^  post  and  a  moving  train  of  cars,  a  charge 
to  the  effect  that  plaintiff's  right  to  recover  would  not  be  defeated  by  the 
proximity  of  the  post  to  the  track,  and  plaintiff's  knowledge  thereof,  if  such 
proximity  did  not  of  itself,  unaided  by  any  negligent  act  of  defendant's  serv- 
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ants,  occasion  the  injury,  waa  proper  when  considered  in  connection  with  other 
portions  of  the  charge. 

7. — Master  and  Servant— Aisumed  Bisk — Contributory  JXtgUgtRet. 

An  employe  has  the  right  to  assume  that  his  fellow  servants  will  oonfonn 
to  the  rules  and  practices  usually  observed,  and  hence  is  not  guilty  of  con- 
tributory negligence,  nor  does  he  assume  any  risk  when,  in  reliance  upon  such 
presumption,  he  places  himself  in  a  position  of  danger  in  the  discharge  of  hia 
duties. 

8. — ^Damages — ^Verdict  not  EzcesBive. 

In  a  suit  for  personal  injuries,  a  verdict  for  $4,300  held  not  excessive  in 
view  of  the  evidence. 

Appeal  from  the  District  Court  of  Fort  Bend  County.  Tried  below 
before  Hon.  Wells  Thompson. 

0.  R.  Wharton,  Lane,  Jackson  &  WoUers  and  Baker,  Boits,  Parker 
&  Garwood,  for  appellants. — ^The  nature  and  extent  of  plaintiff's  in- 
juries were  matters  peculiarly  within  his  knowledge,  and  in  answer 
to  a  special  exception  he  should  be  required  to  plead  definitely  the 
nature  and  extent  of  his  injuries  for  the  information  of  the  defend- 
ant, and  when  he  fails  to  do  so,  should  not  be  allowed  to  introduce 
evidence  touching  his  injuries.  Houston  Electric  Co.  v.  McDade, 
79  S.  W.  Eep.,  100;  Gulf,  C.  &  S.  P.  Ry.  v.  Pendery,  14  Texas 
Civ.  App.,  60;  Gulf,  C.  &  S.  P.  Ry.  v.  Jones,  1  Texas  Civ.  App., 
372;  Missouri,  K.  &  T.  Ry.  v.  PoUin,  29  Texas  Civ.  App.,  512. 

Under  the  undisputed  evidence,  Cunningham  &  Co  was  not  a 
corporation  organized  for  the  purpose  of  operating  a  railroad,  but 
was  organized  for  the  purpose  of  manufacturing  sugar  from  cane, 
hence,  as  a  matter  of  law,  it  was  not  a  railroad  within  the  meaning 
of  the  fellow-servant  Acts  of  1897,  4560f,  and  Neal  and  his  co- 
employes,  of  whose  negligence  he  complains,  were  fellow-servants  of 
each  other,  under  the  common  law  rule.  Massachusetts  L.  &  T.  By. 
V.  Hamilton,  11  Am.  &  Eng.  Ry.  Cases,  774;  Punk  v.  St.  Paul  City 
Ry.,  63  N.  W.  Rep.,  1099;  Wade  v.  Lutcher  &  Moore,  74  Ped.  Rep., 
519;  Riley  v.  Galveston  City  Ry.  Co.,  13  Texas  Civ.  App.,  247; 
Swansea  Improvement  Co.  v.  Swansea  Urban  Sanitary  A.,  1  Q.  B., 
357  (1892);  Whatley  v.  Zenida  Coal  Co.,  26  So.  Rep.,  124;  Beeson 
V.  Busenbark,  25  Pac.  Rep.,  48;  Palangio  v.  Wild  River  Lumber  Co., 
29  Atl.  Rep.,  1087;  White  v.  Kennon,  9  S.  E.  Rep.,  1082. 

Lovejoy  &  Parker,  W,  0.  Love  and  R.  J.  Channell,  for  appellee. 

McMEANS,  Associate  Justice. — Neal  sued  the  Sugarland  Rail- 
way Company,  Ed.  H.  Cunningham  &  Co.,  a  private  corporation,  en- 
gaged in  the  manufacture  of  sugar,  and  Ed.  C.  Lassiter,  its  receiver, 
and  W.  C.  Zelle,  receiver,  who  succeeded  Lassiter  during  the  pend- 
ency of  the  litigation,  and  the  Cunningham  Sugar  Company,  which 
had  taken  over  the  property  of  Ed.  H.  Cunningham  &  Co.  from  the 
hands  of  the  receiver  during  the  pendency  of  the  suit,  for  damages 
for  personal  injuries  sustained  by  him.  He  alleged  that  while  he 
was  in  the  employment  of  defendants  in  the  capacity  of  foreman 
of  the  switching  crew  in  defendants'  railroad  yards  at  Sugarland, 
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the  defendants,  their  servants  and  agents,  negligently  and  carelessly 
caused  and  permitted  a  string  of  cars  to  be  backed  over  and  against 
him,  catching  and  mashing  him  between  a  car  and  a  shed  post,  with- 
out any  warning  or  notice  to  him  and  without  warning  or  notice  from 
him;  that  at  the  time  he  was  in  a  place  of  danger  and  that  his  co- 
employes  aiding  and  assisting  him  knew  that  said  cars  should  not 
be  moved  or  disturbed  except  upon  due  and  proper  signal  from 
plaintiff;  that  it  was  their  duty  to  keep  a  proper  lookout  for  him, 
and  not  to  move  the  cars  in  any  event  without  a  signal  from  him 
or  without  a  signal  to  him,  but  that  negligently  disregarding  their 
duty  in  that  behalf  they  caused  the  cars  to  be  moved  against  him, 
without  signal  of  any  kind.  He  further  alleged  that  it  was  the  duty 
of  the  engineer  and  fireman  to  give  signals  before  moving  the  engine 
against  the  cars  and  this  duty  they  negligently  failed  to  perform. 

Defendants  answered  by  general  demurrer,  special  exceptions,  and 
pleaded  contributory  negligence,  in  that  the  position  of  the  shed 
post  against  which  plaintiff  was  caught  by  the  moving  car  was  ob- 
vious, and  that  he  failed  to  properly  observe  his  surroundings  before 
going  between  the  post  and  the  car;  and  further  pleaded  that  if 
plaintiff  was  injured  as  alleged  in  his  petition  the  co-employes  were 
his  fellow-servants  for  whose  negligent  acts  defendants  were  not 
liable. 

Plaintiff  recovered  judgment  on  the  verdict  of  a  jury  against  W. 
C.  Zelle,  receiver,  and  the  Cunningham  Sugar  Company  for  $4300. 
Under  instructions  from  the  court  the  jury  returned  a  verdict  in 
favor  of  Lassiter,  receiver,  Ed.  H.  Cunningham  &  Co.,  and  the 
Sugarland  Railway  Company.  Appellants^  motion  for  new  trial  hav- 
,    ing  been  overruled  they  have  brought  the  case  before  us  on  appeal. 

Appellants'  first  and  second  assignments  complain  of  the  refusal 
of  the  court  to  sustain  their  special  exception  to  the  petition,  in  that 
the  allegations  of  injuries  received  by  appellee  were  too  vague,  in- 
definite and  uncertain  and  did  not  recite  with  sufficient  particularity 
the  nature  and  extent  of  appellee's  injuries,  and  in  permitting  the 
witness,  Dr.  Boyd,  to  give  testimony  with  reference  to  such  injuries 
because  the  pleadings  were  too  vague  and  indefinite  in  their  character 
to  admit  of  the  testimony. 

The  allegations  of  the  petition  as  to  the  nature  and  extent  of  the 
injuries,  are  as  follows: 

"That  he  received  then  and  there  serious  and  permanent  injuries 
in  the  following  respects,  to  wit: 

"(a)  In  that  the  inner  or  outer  table,  or  both,  of  his  skull  was 
fractured.  That  as  a  result  thereof  it  is  in  a  condition  where  for- 
eign substance  may  obtain  a  footing  and  progressive  growth,  such  as 
adhesions,  exudates,  calculus,  cysts  or  tumors,  extravasation  of  blood 
or  hemorrhage.  That  his  skull  was  fractured  in  the  temporal,  parietal 
and  occipital  regions,  and  his  frontal  bone  seriously  injured. 

"(b)     That  his  brain  was  injured. 

"(c)  That  his  eye  and  eyesight  are  almost  destroyed,  making  it 
impossible  for  him  to  read;  that  he  experienced  great  pain  and  diffi- 
culty in  attempting  to  see;  that  his  hearing  in  both  ears  was  affected 
and  injured. 
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"(d)  That  his  arms,  shoulders,  sides,  hips,  legs  and  feet  were 
bruised  and  injured,  and  the  left  clavicle  fractured. 

"(e)  That  the  cervical,  dorsal  and  lumbar  vertebrae,  and  the 
spinous  and  transverse  processes  thereof,  as  well  as  the  nerves,  mus- 
cles and  ligaments  surrounding  and  connected  with  his  vertebrae  were 
injured,  as  a  result  of  which  he  is  suffering  from  neurasthenia  and 
spinal  concussion. 

"(f)  That  his  heart,  lungs,  kidneys,  liver  and  bladder,  by  reason 
of  said  injuries,  and  as  a  result  thereof,  have  become  involved  and 
affected.     That  his  pulse  and  temperature  are  abnormal  and  erratic. 

"(g)  That  he  has  suffered  and  continues  to  suffer  great  physical 
pain  and  mental  anguish. 

"(h)  That  he  has  lost  appetite,  he  is  unable  to  sleep,  and  is 
losing  weight  constantly. 

"(i)     That  the  muscles  of  his  body  are  atrophying.*' 

The  witness.  Dr.  Boyd,  testified  that  he  examined  Neal  about  six 
weeks  after,  he  was  injured,  and,  from  the  evidences,  the  witness  could 
testify  that  one  of  his  collar  bones  had  been  fractured;  that  four  ribs 
had  been  injured;  that  the  left  shoulder  had  been  injured,  either 
sprained  or  dislocated;  that  there  were  "extensive  scars  on  his  head, 
one  about  nine  inches  long,  beginning  over  the  side  of  the  left  eye  and 
running  back  over  his  forehead  on  back  of  his  head;  another  scar  on 
the  right  side  about  two  and  one-half  or  three  inches  long,  running 
back  toward  the  ear,  back  of  the  eye;  he  had,  also,  another  scar,  pos- 
sibly one  inch  long,  on  the  other  side  back  of  his  ear."  That  his 
hearing  was  defective — ^probably  one-half  or  one-third  what  it  should 
be;  that  he  suffered  from  squint  of  his  eyes — crossed  eyes;  that  he 
was  nervous,  had  "encreased  ceroflexis;"  tiiat  his  examinations  made 
at  different  periods  showed  this  latter  disease  to  be  increasing  in 
intensity  all  the  time ;  that,  from  the  indications  at  the  time  his  exam- 
inations were  made,  he  was  unable  to  learn  whether  or  not  there  had 
been  a  fracture  of  the  skull  or  an  injury  to  the  membranes  of  the 
brain,  but  that  Neal's  general  condition  since  his  first  examination 
has  grown  worse,  which  would  indicate  that  there  has  been  severe 
injury  to  the  brain  or  the  brain  membranes.  That  the  heart's  action 
has  increased  in  rapidity;  has  become  more  or  less  irregular,  and  the 
area  over  which  it  can  be  felt  largely  increased  in  size,  indicating 
that  the  heart  has  become  enlarged;  pulse  rate  had  increased  from 
ninety-six  at  the  first  examination  to  one  hundred  and  forty-four, 
commonly  running  about  one  hundred  and  thirty-two;  that  seventy 
to  ninety  is  normal.  That  neurasthenia  is  nervous  exhaustion,  and 
lack  of  nerve  control;  that  the  first  time  he  weighed  Neal,  which  was 
about  one  year  before  the  trial,  Xeal,  weighed  one  hundred  and  sixty- 
seven  pounds;  ten  days  before  the  trial  he  weighed  one  hundred  and 
fifty-six. 

The  assignments  are  without  merit  and  are  overruled. 

Appellants'  third  assignment  is  based  on  the  refusal  of  the  court 
to  sustain  their  objection  to  the  following  question  propounded  to 
plaintiff  while  testifying  in  his  own  behalf: 

"State  whether  or  not  you  gave  Mr.  Dargan  or  the  engineer  any 
orders  or  instructions  to  move   these  ears,  to  which  you  instructed 
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them  to  couple,  across  the  dirt  road  on  to  tlie  two  cars  situated  west 
of  the  dirt  road?*'  To  whicli  the  witness  answered:  "I  did  not." 
Appellants  contend  that  the  question  was  leading  and  that  plain- 
tiff was  told  by  the  form  and  language  of  the  question  exactly  what 
his  counsel  desired  him  to  answer.  We  do  not  think  the  question 
obnoxious  to  the  objection  made.  Under  the  rule  generally  laid  down 
by  text  WTiters  the  question  would  be  leading,  in  that  it  embodies  a 
material  fact  and  may  be  answered  by  a  simple  affirmative  or  nega- 
tive, but  as  said  by  Justice  Pleasants  in  International  &  G.  N".  Ey. 
V.  Collins,  33  Texas  Civ.  App.,  58,  *^  .  .  .  our  Supreme  Court  has 
modified  this  rule,  and  holds  that  a  question  which  may  be  answered 
by  a  simple  ^Yes*  or  *No'  is  not  leading  unless  the  form  of  the 
question  suggests  the  answer.*'  It  would  be  impossible  to  tell  from 
the  form  in  which  the  question  was  put  what  answer  was  desired, 
and  therefore  the  question  can  not  be  considered  leading.  Lott  v. 
King,  79  Texas,  292;  International  &  G.  N.  By.  v.  Dalwigh,  92 
Texas,  655.     The  assignment  is  overruled. 

The  witness,  ^Caroline  Xeal,  testified  as  to  the  condition  of  the 
health  of  appellee  as  follows:  "He  (appellee)  has  been  very  nervous; 
he  has  attacks  of  nervousness.  Often  mother  and  I  have  been  up  with 
him  two  or  three  nights  at  a  time.  He  is  troubled  with  his  heart. 
He  imagines  that  his  heart  don't  beat  and  sometimes  it  seems  that 
it  has  almost  stopped;  he  did  not  sleep;  he  just  shakes  all  over  and 
just  has  terrible  nervous  attacks.  He  has  these  attacks  about  once  a 
month  and  it  seems  like  they  last  three  or  four  days,  and  then  he 
gets  better  and  seems  to  be  all  right  until  another  one  comes  on.'' 

This  testimony  was  objected  to,  and  it  is  urged  that  the  witness 
not  being  an  expert  it  was  error  to  allow  her  to  give  the  testimony, 
which  was  nothing  more  than  an  opinion  as  to  the  state  and  condition 
of  plaintiff's  health.  The  testimony  complained  of  was  a  mere  state- 
ment of  facts  gathered  from  observations  of  outward  manifestations 
open  to  all  who  came  in  contact  with  appellee  subsequent  to  his 
injury  and  was  competent  as  showing  his  physical  condition.  But 
conceding  that  the  witness  was  stating  her  opinion,  the  rule  laid  down 
by  text  writers,  and  which  seems  to  have  been  followed  in  this  State, 
is  that  a  non-expert  witness  may  give  his  opinion  on  questions  of 
apparent  conditions  of  the  body  or  mind,  siclcness,  health,  etc.  "Such 
testimony  is  received  in  the  particular  cases  or  instances  mentioned 
because  a  mere  description  without  the  witness's  opinion  would 
convey  an  imperfect  idea  of  the  force  ^nd  meaning  and  inherent 
character  of  the  things  described."  1  Greenl.  on  Ev.,  13  ed.,  sec. 
439;  St.  Louis  S.  W.  Ry.  Co.  v.  Brown,  30  Texas  Civ.  App.,  57. 
The  assignment  presenting  the  point  is  overruled. 

The  court  after  instructing  the  jury  that  Neal  assumed  all  risks 
ordinarily  incident  to  his  employment — all  which  were  obvious  and 
all  which  were  known  to  him  or  would  necessarily  be  known  to  him 
by  the  exercise  of  ordinary  care  in  the  discharge  of  his  duties,  added: 
"And  the  employe  has  a  right  to  assume  that  the  employer  will  use 
ordinary  care  in  the  performance  of  his  duties  until  he  knows,  or  in 
the  exercise  of  ordinary  care  would  know,  the  contrary."  This  clause 
of  the  charge  is  complained  of  on  the  ground  that  it   is  abstract, 
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and  not  applicable  to  the  facts  of  this  case.  The  court's  definition 
of  "assumed  risk'^  as  applicable  to  the  case  was  not  complete  until 
it  comprehended  the  dangers  which  Neal  assumed  by  his  employ- 
ment and  excluded  the  risks  which  he  did  not  assume.  If  in  fact 
the  charge  was  not  called  for  by  the  facts  it  is  inconceivable  that  in 
the  light  of  all  the  testimony  and  the  entire  charge  of  the  court  it 
could  have  operated  to  appellants'  prejudice.  The  assignments  can 
not  be  sustained. 

By  their  sixth  assignment  appellant  complains  of  that  part  of  the 
court's  charge  which  submitted  to  the  jury  the  question  of  whether 
Ed.  H.  Cunningham  &  Co.  at  the  time  of  plaintiff's  injury  was  en- 
gaged in  operating  a  railroad,  it  being  contended  by  appellants  that 
under  the  undisputed  evidence  Ed.  H.  Cunningham  &  Co.  was  not 
then  engaged  in  operating  a  railroad  and  it  was  error  to  submit  this 
as  an  issue  of  fact  to  the  jury.  According  to  the  testimony  of  ap- 
pellants' witnesses,  Ed.  H.  Cunningham  &  Co.  was  a  private  corpora- 
tion, which  owned  and  operated  sugar  mills  and  refineries  and  a 
paper  mill,  and  was  also  engaged  in  farming.  The  grounds  occu- 
pied by  the  refinery,  buildings,  mills  and  warehouses  at  Sugarland 
occupied  about  eight  or  nine  acres  of  ground,  and  over  and  through 
these  grounds  there  were  numerous  tracks  and  spurs  of  standard  gauge 
railroad  which  were  built  by  and  were  at  the  time  of  the  trial  owned 
by  Ed.  H.  Cunningham  &  Co.  and  its  successors;  that  the  locomotive 
engine  was  rented  by  Ed.  H.  Cunningham  &  Co.  from  the  Sugar- 
land  Eailway  Company,  and  was  used  in  the  yards  for  the  purpose 
of  switching  cars  and  transferring  the  same  from  the  sidings  of  the 
adjacent  railroad  to  the  refineries  and  warehouses  of  Ed.  H.  Cunning- 
ham &  Co.;  that  the  crew  of  men  who  operated  the  locomotive  used 
at  the  switch  yards  were  employed  and  paid  by  Ed.  H.  Cunningham 
&  Co.,  and  all  the  cars  delivered  to  the  said  company  by  the  Southern 
Pacific  or  Sugarland  Bailroad  Companies  were  handled  upon  the 
yards  of  the  Cunningham  Company  by  the  engine  and  crew  of  that 
company.  This  evidence  was  undisputed  and  conclusively  shows  that 
Ed.  H.  Cunningham  &  Co.  were  engaged  in  operating  a  railroad, 
and  it  was  an  error  for  the  court  to  submit  the  issue  to  the  jury; 
but  such  error  was  one  in  favor  of  and  in  no  way  prejudicial  to  the 
appellants.  Cunningham  v.  Neal,  49  Texas  Civ.  App.,  613.  The  as- 
signment raising  the  point  is  overruled. 

Under  the  seventh  and  eighth  assignments  appellants  present  the 
proposition  that  under  the  undisputed  evidence  in  this  case,  Ed.  H. 
Cunningham  &  Co.  was  not  a  corporation  organized  for  the  purpose 
of  operating  a  railroad,  but  was  organized  for  the  purpose  of  manu- 
facturing sugar  from  cane,  and  therefore,  as  a  matter  of  law,  it 
was  not  a  railroad  within  the  meaning  of  the  fellow-servant  statute. 
Acts  of  1897,  art.  4560  f;  and  that  Neal  and  his  co-employes,  of 
whose  negligence  he  complains,  were  fellow  servants  of  each  other 
under  the  common  law  rule.  This  question  was  decided  by  our  Su- 
preme Court  adversely  to  appellants'  contention,  upon  a  certified  ques- 
tion presented  by  this  court.  Cunningham  v.  Neal,  49  Texas  Civ. 
App.,  613.    The  assignments  are  overruled. 

The  ninth  assignment  is  predicated  upon  the  eighth  paragraph  of 
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the  court's  charge  which  is  as  follows:  "If,  however,  you  do  not  find 
from  a  preponderance  of  the  evidence  the  facts  set  forth  in  the  pre- 
ceding paragraph,  as  essential  to  plaintiff's  right  to  recover,  to  exist, 
you  will,  without  inquiring  further,  return  a  verdict  for  all  the  de- 
fendants; or,  if  you  find  the  facts  as  therein  set  forth  to  exist,  you 
will,  nevertheless,  return  a  verdict  for  defendants,  if  you  believe  from 
the  evidence  that,  at  that  time,  or  before  the  plaintiff  was  injured, 
he  failed  to  observe  his  surroundings  and  take  proper  care  and  pre- 
caution to  prevent  being  struck  by  the  approaching  cars;  or  tliat 
knowing  the  position  of  the  shed  post,  he  went  carelessly  about  his 
work  in  such  a  way  as  not  to  afford  himself  protection  from  his  sur- 
roundings. 

*ln  this  connection,  you  are  instructed  that  the  plaintiff's  knowl- 
edge of  the  post,  and  the  nearness  thereof  to  the  track,  could  not  in 
law  defeat  his  right  to  a  recovery,  if  you  find  from  the  evidence  tliat 
he  would  not  have  been  injured  but  for  the.  backing  of  the  cars,  and 
you  find  that  such  backing  was  negligence,  as  submitted  to  you  in 
paragraph  VII  of  this  charge,  and  you  do  not  find  the  plaintiff  con- 
tributed to,  or  brought  about,  his  injury,  in  the  manner  above  stated 
in  this  paragraph  of  this  charge/' 

The  latter  subdivision  of  the  paragraph  is  complained  of  as  being 
on  the  weight  of  the  evidence,  and  calculated  to  lead  the  jury  to  be- 
lieve that  plaintiff's  knowledge  of  the  position  of  the  post  would  in  no 
way  affect  his  right  to  recover.  The  answer  of  the  defendants  in 
the  court  below  contained  the  following  allegations  with  reference 
to  the  position  of  the  post.  "Plaintiff  knew,  or  in  the  exercise  of 
ordinary  care  in  the  discharge  of  his  duties  could  have  known,  the 
position  of  the  posts  referred  to  in  his  petition,  but  regardless  of 
these  facts  he  went  about  his  work  carelessly,  in  such  a  way  as  not 
to  afford  himself  protection  from  his  surroundings.'^  Appellee  testi- 
fied on  the  trial  he  knew  in  a  general  way  that  there  were  a  number 
of  posts  supporting  the  shed,  but  that  he  did  not  know  their  num- 
ber, size  or  exact  location  with  reference  to  the  track  extending 
through  the  shed.  There  was  evidence  strongly  tending  to  show  that 
the  men  operating  the  switch  engine  were  negligent  in  backing  the 
cars  which  crushed  appellee  against  the  shed  post.  Whether  or  not 
appellee  knew,  or  should  have  known,  of  the  proximity  of  the  post 
to  the  track  was  a  question  of  fact,  which  under  the  pleadings  and 
evidence  the  jury  was  required  to  determine;  as  to  the  legal  effect 
of  this  fact,  when  once  determined,  they  looked  solely  to  the  court 
for  guidance  and  that  guidance,  under  the  law,  he  was  required  to 
give.  He  did  this,  presenting  appellants'  theory  of  the  case  in  even 
stronger  language  than  they  had  presented  it  in  their  pleadings.  If 
he  had  stopped  after  giving  appellants'  theory,  as  they  insist  he 
should  have  done,  the  jury  would  have  been  left  with  an  erroneous 
idea  of  the  significance  of  such  knowledge  on  the  part  of  appellee, 
and  could  have  reasonably  inferred  from  the  charge  given  that  if  ap- 
pellee started  in  under  the  shed  to  adjust  the  coupler  of  the  loaded 
car,  as  he  testified  he  did,  knowing  when  he  did  so  that  the  post  was 
located  very  near  the  track,  he  thereby  assumed  the  dangers  inci- 
dent to  the  negligent  moving  of  th^  cars  by  the  unauthorized  and 
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improper  operation  of  the  switch  engine.  To  forestall  such  an  im- 
proper inference,  and  to  place  before  the  jury  in  its  proper  legal 
light  the  action  of  appellee  in  approaching  the  car,  and  the  eflfect  on 
his  action  of  his  knowledge  of  the  position  of  the  post,  it  was  proper, 
if  not  necessary,  for  the  court  to  go  further  and  instruct  the  jury,  as 
he  did,  that  the  right  to  recover  would  not  be  defeated  by  the  prox- 
imity of  the  post  to  the  track,  and  appellee's  knowledge  thereof,  if 
such  proximity  did  not,  of  itself,  unaided  by  any  negligent  act  of 
appellants*  servants,  occasion  the  injury.    The  assignment  is  overruled. 

By  the  tenth  assignment  appellants  complain  of  the  refusal  of 
the  court  to  give  their  first  special  charge,  instructing  the  jury,  in 
effect,  that  there  was  no  evidence  that  the  servants  in  charge  of  the 
engine  failed  to  keep  a  lookout,  or  moved  the  engine  and  cars  with- 
out due  and  proper  signals  from  the  plaintiff,  and  on  these  features 
of  the  case  to  return  a  verdict  for  defendants. 

By  the  eleventh  assignment  the  verdict  is  assailed  as  being  against 
the  uncontroverted  testimony  in  that  there  was  no  evidence  that  the 
train  of  cars  was  improperly  moved  without  signal  or  was  carelessly 
and  negligently  backed  as  alleged  by  plaintiff. 

The  twelfth  attacks  the  verdict  as  being  against  the  undisputed 
testimony,  in  that  there  was  no  evidence  that  the  servants  of  defend- 
ants, in  charge  of  the  engine,  were  guilty  of  any  act  of  negligence 
charged  in  plaintiff's  petition. 

Under  these  assignments,  which  are  grouped,  appellants  assert  the 
proposition  that  there  was  no  evidence  that  the  parties  in  charge  of 
the  engine  were  guilty  of  negligence  in  the  particulars  alleged  in 
plaintiff's  petition,  hence  the  court  should  have  charged  the  jury  that 
there  was  no  issue  made  in  this  regard,  and  in  the  absence  of  such 
evidence,  a  verdict   should  not  be  permitted  to  stand. 

Appellee  testified  that  there  were  eight  cars  on  the  track  which 
extended  under  the  shed,  four  of  these  being  under  the  shed  and  four 
outside;  of  the  four  cars  outside,  two  were  coupled  and  stood  be- 
tween a  dirt-road  crossing  and  the  shed,  and  the  remaining  two 
were  coupled,  and  stood  on  the  other  side  of  the  dirt  road,  leaving  a 
clear  space  of  ten  or  twelve  feet  between  the  two  cars  with  which  the 
engine  would  first  come  in  contact  and  the  next  two  cars,  and  a 
clear  space  of  three  or  four  feet  between  the  second  two  cars  and  the 
cars  under  the  shed,  and  a  space  about  the  same  width  between  the 
first  three  of  the  cars  standing  under  the  shed  and  the  last  car, 
where  appellee  was  hurt;  that  he  ordered  the  man  in  charge  of  the 
engine  to  come  up  and  couple  onto  the  two  cars  at  the  far  end  of 
the  track — those  standing  on  the  opposite  side  of  the  dirt  road  from 
the  shed — that  after  giving  this  order  he  went  over  to  the  cars 
standing  under  the  shed  to  arrange  the  automatic  coupler  and  to  warn 
laborers  under  the  shed;  that  the  engineer  and  switchmen  were  un- 
der his  orders,  and  according  to  custom  and  practice  in  operating 
upon  the  yard,  it  was  their  duty  to  couple  onto  the  first  two  cars 
and  stand  at  that  point  until  he  should  give  them  further  signal; 
that  he  gave  no  further  orders  and  did  not  give  them  any  signal,  or 
indicate  in  any  way  that  they  were  to  back  the  cars  onto  those  stand- 
ing under  the  shed,  or  to  couple  onto  any  but  the  first  two  cars;  that 
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he  did  not  know  that  they  were  going  to  move  the  entire  string  of 
cars  at  the  time  and  in  the  manner  they  did  move  them,  and  that 
they  liad  no  right  to  do  so  without  a  signal  from  him;  that  while 
he  was  going  down  the  string  of  ears  and  arranging  the  couplers,  as 
it  was  his  duty  to  do,  he  was  struck  by  the  moving  cars  set  in  mo- 
tion by  the  engine,  and  was  injured.  The  evidence  further  shows 
that  an  automatic  coupler,  when  the  knuckle  is  open,  will  attach  itself 
to  another  car  upon  coming  in  contact  with  it.  The  knuckles  on  the 
first  two  cars  had  been  opened,  and  if  the  engine  had  been  stopped 
when  it  came  in  contact  with  these,  the  cars  would  have  stopped  also, 
and  could  not  have  continued  on  across  the  dirt  road  and  set  in  mo- 
tion the  cars  in  the  shed.  In  view  of  these  facts  the  inference  is 
imperative  that  the  engine,  after  it  coupled  onto  the  first  two  cars, 
continued  its  backward  movement  toward  the  car  shed.  The  con-^ 
tinned  approach  of  the  engine  established,  there  is  no  escape  from 
the  conclusion  that  appellants  were  negligent.  The  assignments  are 
overruled. 

Error  is  predicated  upon  the  refusal  of  the  trial  court  to  give 
appellants'  special  charge  No.  5  which  instructed  the  jury  that  if 
there  was  a  post  situated  and  maintained  in  dangerous  proximity  to 
the  track  and  at  a  distance  that  would  not  clear  a  brakeman  or 
switchman,  and  if  they  believed  that  the  plaintiff  was  injured  be- 
cause of  the  position  and  proximity  of  the  post,  and  the  position 
and  proximity  of  the  post  was  the  proximate  cause  of  the  injury, 
then,  under  the  pleadings  in  the  case,  the  plaintiff  could  not  recover, 
and  to  find  for  defendants.  Appellants  urge  that  since  appellee's 
right  to  recover  is  based  upon  specific  allegations  that  the  injury  was 
due  to  the  negligence  of  the  servants  of  defendants  in  the  move- 
ments of  the  engine  and  cars,  his  right  to  recover  should  have  been 
restricted  to  the  allegations  made  in  his  petition.  The  court,  in  its 
general  charge,  so  restricted  his  right  and  fully  and  clearly  instructed 
the  jury  with  reference  to  the  influence  of  the  proximity  of  the 
post  upon  appellee's  right  to  recover,  and  no  special  charge  upon 
the  point  was  necessary.  But  if  the  general  charge  had  not  been 
suflSciently  full  and  specific  upon  that  point,  it  would  not  have  been 
proper  to  give  the  special  charge  requested,  because  it  was  incorrect 
as  a  proposition  of  law  in  that  it  did  not  incorporate  the  principle 
that  in  order  to  defeat  a  recovery  the  proximity  of  the  post  must 
have  been  the  sole  proximate  cause  of  appellee's  injury.  San  An- 
tonio Gas  Co.  V.  Speegle,  60  S.  W.  Eep.,  885;  Gonzales  v.  Galveston, 
84  Texas,  6;  St.  Louis  S.  F.  Ry.  v.  McClain,  80  Texas,  94;  St.  Louis 
S.  W.  Ry.  V.  Rea,  87  S.  W.  Rep.,  324.  The  assignment  presenting 
the  point  is  overruled 

By  their  seventh  assignment  appellants  complain  that  the  verdict 
of  the  jury  was  against  the  uncontroverted  testimony,  in  that,  the 
evidence  showed  that  plaintiff  was  caught  between  a  shed  post  and  a 
car;  that  the  position  of  the  post  was  such  that  there  was  no  room 
for  a  person  to  stand  in  safety  between  the  post  and  the  track 
while  the  car  was  being  moved,  that  plaintiff  had  opportunity  to  know 
and  must  have  known  of  the  position  of  the  post  and  that  he,  there- 
fore, in  placing  himself  between  the  post  and  the  car,  assumed  the 
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risk  of  injury.  This  assignment  is  not  well  taken.  The  undisputed 
evidence  having  shown  that  the  engine  crew,  under  the  rules  and 
custom  observed  in  the  yard,  had  no  right  to  move  the  car  under 
the  shed  until  appellee  gave  them  the  signal  to  do  so,  the  mere  fact 
that  appellee  might  have  known  that  he  could  not,  with  safety,  stand 
between  the  post  and  a  moving  car  did  not  deprive  him  of  the  right 
to  presume  that  the  train  crew  would  conform  to  the  rule  and  prac- 
tice theretofore  observed,  and  would  not  move  the  cars  without  a 
signal  from  him,  and  he  did  not  assume  the  risk  arising  from  their 
failure  to  so  observe  such  rules  and  practices.  Galveston,  H.  &  S. 
A.  Ry.  V.  Courtney,  30  Texas  Civ.  App.,  544;  St.  Louis  S.  W.  Ry. 
V.  Bea,  mpra;  Texas  &  N.  0.  By.  v.  Kelly,  80  S.  W.  Bep.,  1077. 
Appellee,  having  the  right  to  assume  that  the  engine  crew  would 
observe  the  rules  requiring  them  to  await  his  signal  before  moving 
the  cars  into  the  shed,  was  not  guilty  of  contributory  negligence  in 
going  between  the  post  and  the  car  to  arrange  the  coupling.  He 
was  not  required  to  anticipate  and  guard  against  injuries  which 
could  result  to  him  only  through  the  negligence  of  the  crew. 

The  nineteenth  assignment  complains  that  the  verdict  is  excessive. 
The  evidence  showed  that  Neal  was  caught  and  mashed  between  a 
shed  post  and  a  box-car;  that  he  was  rendered  unconscious,  his  collar 
bone  broken,  his  arm  dislocated,  a  rib  fractured,  his  hand  cut  and 
that  he  was  mashed  through  the  breast;  that  he  suffered  great  pain, 
that  he  is  nervous  and  easily  excited,  can  not  rest  or  sleep  at  night, 
has  a  continual  ringing  in  the  head ;  suffers  from  palpitation  of  the 
heart;  sometimes  can  only  sleep  in  a  chair;  has  double  vision  and 
his  hearing  was  impaired;  that  he  was  thirty  yeftrs  old  when  injured, 
was  strong  and  healthy,  and  weighed  one  hundred  and  eiglity-five 
pounds ;  that  since  his  injury  he  is  never  well ;  weighs  one  hundred  and 
fifty-three  pounds  and  that  his  condition  is  steadily  growing  worse.  We 
do  not  think  the  verdict  was  excessive,  and  the  assignment  is  over- 
ruled. 

The  other  assignments  of  error  presented  by  appellants  have  been 
examined  by  us,  and  in  our  opinion  no  reversible  error  is  shown  by 
any  of  them.    The  judgment  of  the  District  Court  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Gulf,  Colorado  &  Santa  Fe  Railway  Company  et  al.  v.  C.  C. 

Kimble. 

Decided  March  25,  1908. 

1. — Carriers  of  Idve  Stock— Damaget—Eyldenoe — Conolution  of  Witness. 

In  a  suit  against  a  railroad  company  for  damages  to  a  shipment  of  cattle 
caused  hy  delay  and  rough  handling,  plaintiff's  witnesses  were  allowed  to  tes- 
tify what  would  have  been  the  market  value  of  said  cattle  at  their  destina- 
tion if  they  had  been  transported  with  ordinary  care,  speed  and  dispatch,  and 
within  a  reasonable  time.  Held,  said  testimony  involved  the  opinion  or  con- 
clusion of  the  witnesses  as  to  what  is  ordinary  care  and  what  is  reasonable 
time,  a  mixed  question  of  law  and  fact,  and  therefore  incompetent  evidence. 


i 
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2. — 8am»— Testimony  as  to  Condition  of  Cattle. 

Testimony  of  witnesses  as  to  the  condition  of  cattle  upon  their  arrival  at 
destination,  considered,  and  held  not  an  opinion,  but  a  statement  of  fact  as  it 
appeared  to  the  witnesses. 

8. — Same— Eeasonable  Time  for  Transportation — Eyldence. 

A  witness  who  has  made  only  one  trip  with  a  shipment  of  cattle  between 
two  given  points  is  not,  by  reason  of  that  fact  alone,  qualified  to  give  his  opin- 
ion as  to  the  usual  time  required  for  the  transportation  of  cattle  between  such 
points. 

4. — Same — Shipping  Contract — Stipulation  to  Feed  and  Water. 

A  stipulation  or  requirement  by  a  railroad  company,  in  a  contract  for  the 
transportation  of  live  stock,  that  a  request  to  stop  its  train  for  the  purpose  of 
feeding  and  watering  the  stock  must  be  in  writing,  is  unreasonable,  and  will 
not  be  enforced.    A  verbal  request  is  sufficient. 

Appeal  from  the  District  Court  of  Burnet  County.  Tried  below 
before  Hon.  Clarence  Martin. 

8.  B.  Fisher,  J.  H.  Tdllichet  and  8.  W.  Fisher,  for  appellant. 
J.  W,  Terry,  of  counsel. — The  court  erred  in  admitting  in  evidence 
and  in  considering  the  testimony  of  plaintiflPs  witnesses,  P.  I.  Brown, 
Sam  Baker,  Bob  Crawford  and  Dick  Curtin,  to  the  effect  that  if 
plaintiff's  cattle  had  been  transported  with  ordinary  care,  speed  and 
dispatch,  and  within  a  reasonable  time,  over  defendants'  lines  of 
railroad  to  their  destination,  the  market  value  of  the  steers  would 
have  been  from  $24  to  $27  per  head,  for  the  cows  from  $15  to  $20 
per  head,  and  of  the  calves  from  $5  to  $7  per  head,  because  said 
testimony  involved  the  mere  opinion  or  conclusion  of  the  witnesses 
on  what  is  ordinary  care  and  what  is  a  reasonable  time — mixed  ques- 
tions of  law  and  fact  to  be  determined  by  the  court  and  not  by  the 
plaintifFs  witnesses.  Sonnefield  v.  Mayton,  39  S.  W.,  166-168;  St. 
Louis  &  S.  F.  B.  E.  Co.  v.  Nelson,  49  S.  W.,  713;  De  Walt  v.  H. 
E.  &  W.  T.  Ry.  Co.,  65  S.  W.,  634-537;  Ft.  Worth  &  D.  C.  By. 
Co.  V.  Thompson,  2  Texas  Civ.  App.,  173. 

It  is  not  permissible  for  a  witness  to  testify  what  in  his  opinion 
is  or  is  not  ordinary  care,  or  to  answer  a  question  which  involves  his 
opinion  or  conclusion  thereon.  The  issue  of  what  is  ordinary  care 
is  a  mixed  question  of  law  and  fact,  to  be  determined  by  the  court 
or  the  jury  from  all  the  facts  of  each  particular  case,  and  to  permit 
a  witness  to  give  his  opinion  or  conclusion  thereon,  or  to  answer  a 
question  which  involves  such  opinion  or  conclusion  is  to  submit  the 
determination  of  the  very  issue  of  the  case  to  the  determination 
of  the  witness  instead  of  the  court  or  the  jury.  Missouri,  K.  &  T. 
Ry.  Co.  V.  Miller,  8  Texas  Civ.  App.,  241;  Bugbee  Land  &  Cattle 
Co.  V.  Brents,  31  S.  W.,  695;  Sonnefield  v.  Mayton,  39  S.  W.,  166- 
168;  St.  Louis  &  S.  F.  R.  R.  Co.  v.  Nelson,  49. S.  W.,  713;  De  Walt 
v.  H.  E.  &  W.  T.  Ry.  Co.,  55  S.  W.,  534-537;  Ft.  Worth  &  D.  C. 
Ry.  Co.  V.  Thompson,  2  Texas  Civ.  App.,  173. 

The  usual  and  ordinary  time  of  transporting  live  stock  between 
certain  places  is  prima  facie  a  reasonable  time,  though  it  may  be  that 
proof  might  be  offered  of  facts  tending  to  show  the  usual  time  un- 
reasonable.   Pro9f,  however,  must  always  be  of  facts  and  not  of  con- 
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elusions  or  opinions  on  mixed  questions  of  law  and  of  fact.  The 
question  of  the  reasonableness  of  the  time  consumed  in  transporting 
■any  particular  shipment  is  one  which  must  be  determined  by  court 
or  jury  from  all  the  facts  of  that  very  shipment,  and  not  from  the 
opinion  of  witnesses,  or  what  they  have  determined  to  be  reasonable 
as  a  general  rule,  Pecos  &  N.  T.  By.  Co.  v.  Evans-Snider-Buel  Co., 
93  S.  W.,  1026;  s-c.  (Sup.  Ct.),  97  S.  W.,  4:66;  Houston  &  T.  C. 
B.  B.  Co.  V.  Schuttee,  91  S.  W.,  806;  Texas  &  P.  By.  Co.  v.  Lee, 
61  S.  W.,  351,  352;  Evans  v.  Hardeman,  15  Texas,  481;  Boehringer 
v.  Bichards  Medicine  Co.,  29  S.  W.,  510;  Cincinnati,  L,  St.  L.  &  C. 
E.  E.  Co.  V.  Case,  122  Ind.,  310;  s.  c,  42  Am.  &  Eng.  B.  B.  Cases,  537. 

The  court  erred  in  admitting  and  in  considering  said  testimony 
and  basing  his  judgment  upon  it  because  such  action  took  the  deter- 
mination of  the  very  issue  of  the  case  from  the  court  and  submitted 
it  to  witnesses  who  by  said  testimony  decided  without  regard  to  law 
or  the  testimony  of  other  witnesses  that  the  cattle  involved  in  the 
suit  were  not  transported  with  ordinary  care  and  diligence,  that  de- 
fendants were  negligent  in  the  transportation  of  said  cattle,  and  that 
but  for  such  negligence  they  would  have  been  of  the  market  value 
stated  by  said  witnesses  on  arrival  at  Beggs.  Wichita  &  W.  B.  Co. 
V.  Ivuhn,  38  Kan.,  675;  s.  c,  17  Pac,  322;  In  re  Opening  First  St, 
26  N.  W.,  159;  Insley  v.  Shire,  64  Kan.,  793;  s.  c,  39  Pac,  713; 
B.  c,  45  Am.  St.  Bep.,  308;  Hamilton  v.  Bich  Hill  Min.  Co.,  108 
Mo.,  364;  s.  c,  18  S.  W.,  977;  Madden  v.  Mo.  Pac.  By.  Co.,  50  Mo. 
App.,  666;  Bedman  v.  Haberstro,  49  Hun,  605;  s.  c,  1  N.  Y.  Supp., 
561;  McCarragher  v.  Bogers,  120  N.  Y.,  526;  s.  c,  24  N.  E.,  812; 
Hankins  v.  Watkins,  77  Hun,  360 ;  s.  c,  28  N.  Y.  Supp.,  867 ;  Tillett 
V.  N.  &  W.  B.  Co.,  118  N.  C,  1031;  s.  c,  24  S.  E.,  Ill;  Mellor  v. 
Utica,  48  Wis.,  457;  s.  c,  4  N.  W.,  655. 

The  court  erred  in  permitting  the  plaintiff  to  testify  that  as  the 
train  carrying  his  shipment  of  live  stock  was  approacliing  Purcell,  in 
the  Indian  Territory,  after  he,  the  said  plaintiff,  had  told  the  con- 
ductor of  said  train  that  he  wanted  the  cattle  watered  and  fed  at 
Purcell,  the  conductor  undertook  to  feed  and  water  the  cattle,  saying 
that  he  would  feed  and  water  them;  because  any  undertaking  by  the 
conductor  to  feed  and  water  said  cattle  was  wholly  immaterial  and 
could  not  be  binding  upon  the  company,  it  not  being  any  part  of 
the  real  or  apparent  duty  or  authority  of  a  conductor  to  feed  and 
water  cattle,  because,  though  he  was  in  charge  of  the  train,  it  could 
not  be  pretended  that  he  was  in  charge  of  or  had  any  authority  over 
the  stock  pens  at  Purcell.  Gulf,  C.  &  8.  F.  By.  Co.  v.  Jacteon  & 
Edwards,  89  S.  W.,  968. 

Ike  D.  White  and  T.  E.  Hammond,  for  appellee. — ^If  proper  hypo- 
thetical questions  be  asked  a  witness  acquainted  with  stock  generally 
and  their  value,  and  who  saw  them  at  point  of  destination  in  the 
condition  they  arrived  there,  it  is  not  necessary  for  such  witness  to 
have  seen  or  known  the  stock  when  shipped,  or  en  route  in  order  for 
him  to  testify  to  the  value  of  such  stock  at  destination  in  the  condi- 
tion tliey  arrived  there,  and  their  value  if  properly  handled,  San 
Antonio  &  A,  P.  By.  v.  Bamett,  66  S.  W.,  476. 
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A  verbal  demand  on  the  part  of  a  shipper  to  be  furnished  with 
facilities  for  feeding  and  watering  his  stock,  then  in  transit,  and  the 
neglect  or  refusal  of  carrier  to  furnish  such  facilities  is  sufficient  to 
£x  liability  upon  such  carrier  for  injury  to  said  stock  on  account  of 
such  neglect.  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Daggett,  87  Texas, 
328;  Missouri,  K.  &  T.  By.  Co.  v.  Clark,  79  S.  W.,  828;  Chicago,  R. 
I.  &  P.  Ry.  Co.  V.  Mitchell,  85  S.  W.,  286 ;  Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Dunn,  78  S.  W.,  1080. 

RICE,  Associate  Justice. — This  was  a  suit  by  appellee  against  the 
Houston  &  Texas  Central  Railroad  Company,  the  Gulf,  Colorado  & 
Santa  Fe  Railway  Company,  the  Atchison,  Topeka  &  Santa  Fe  Rail- 
way Company,  and  the  St.  Louis  &  San  Francisco  Railway  Company, 
to  recover  damages  alleged  to  have  been  sustained  by  him,  growing 
out  of  delay  and  rough  handling  of  a  shipment  of  cattle  from  Marble 
Falls  and  Burnet,  Texas,  to  Beggs,  in  the  Indian  Territory,  made 
on  April  6,  1904. 

The  case  was  tried  before  the  court  without  a  jury,  and  resulted 
in  a  judgment  in  favor  of  the  St.  Louis  &  San  Francisco  Railway 
Company,  and  in  favor  of  appellee  against  tlie  Houston  &  Texas  Cen- 
tral Railroad  Company  for  $24;  against  the  Gulf,  Colorado  &  Santa 
Fe  Railway  Company  for  $738,  and  against  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company  for  $369,  which  two  last  companies  have 
prosecuted  an  appeal  to  this  court,  and  by  their  first  assignment  of 
error  urge  that  the  court  erred  in  admitting  in  evidence  the  testi- 
mony of  several  witnesses  to  the  effect  that  if  plaintiff's  cattle  had 
been  transported  with  ordinary  care,  speed  and  dispatch  and  within 
a  reasonable  time  over  the  defendants'  lines  of  railway  to  their  des- 
tination, the  market  value  of  said  cattle  would  have  been,  for  steers 
from  $24  to  $27  per  head,  for  cows  from  $15  to  $20  per  head,  and 
for  calves  from  $5  to  $7  per  head,  because  said  testimony  involves 
the  opinion  or  conclusion  of  said  witnesses  on  what  is  ordinary  care 
and  what  is  reasonable  time — mixed  questions  of  law  and  fact  to 
be  determined  by  the  court,  and  not  by  said  witnesses.  And  the  second 
assignment  of  error,  in  effect,  urges  that  the  findings  of  fact  of  the 
court  based  thereon,  were  not  supported  by  legal  evidence.  These 
assignments  raise  practically  the  same  questions,  and  may  properly 
be  considered  together. 

The  questions  propounded  to  said  witnesses  were  as  follows:  "As- 
suming that  the  said  cattle  belonging  to  plaintiff  were  in  reasonably 
fair  a^d  merchantable  condition  as  to  strength  and  flesh  when  they 
were  loaded  on  the  train  at  Marble  Falls  and  Burnet,  and  that  they 
were  an  average  grade  of  cattle,  and  had  been  taken  from  pastures 
in  which  there  was  and  had  been  reasonably  good  grass  during  the 
winter  of  1903-4  and  the  spring  of  1904,  and  that  they  were  in  rea- 
sonably fair  condition  and  uninjured  when  loaded  on  the  train,  please 
state  whether  or  not  you  know  what  would  have  been  the  reasonable 
market  value  of  said  cattle  when  they  arrived  at  Beggs,  in  the  Indian 
Territory,  if  they  had  been  transported  there  with  ordinary  care, 
speed  and  dispatch  and  within  a  reasonable  time  over  the  lines  of 
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defendant  companies/'  to  which  questions  said  witnesses  answered  as 
above  outlined  in  appellants'  first  assignment  of  error.  In  this  con- 
nection there  was  other  evidence  in  the  record  from  some  of  these 
and  other  witnesses  as  to  the  market  value  of  said  cattle  upon  their 
arrival  at  Beggs  in  the  condition  described  by  them,  and  also  as  to 
their  value  when  received  by  appellants  for  shipment.  It  will  there- 
fore be  seen  that  the  witnesses  were  allowed  to  state  what  in  their 
opinion  would  have  been  the  reasonable  value  of  said  cattle  at  Beggs, 
Indian  Territory,  their  destination,  if  they  had  been  transported  within 
a  reasonable  time  and  with  ordinary  care,  which  would  have  been,  in 
effect,  to  permit  them  to  give  their  opinion  as  to  a  mixed  question 
of  law  and  fact,  which  is  not  permissible.  Witnesses,  where  qualified 
by  reason  of  their  peculiar  skill  or  knowledge,  rendering  them  experts, 
as  it  were,  have  been  allowed  to  give  their  opinion,  based  upon  a 
hypothetical  case,  and  such  evidence  is  frequently  necessary  for  the 
determination  of  an  issue  before  the  court,  but  they  can  not  be  al- 
lowed, as  in  the  present  instance,  to  express  their  opinion  upon  a 
mixed  question  of  law  and  fact;  and  the  admission  of  such  evidence, 
under  the  facts  of  this  case,  was  error.  In  an  opinion  handed  down 
on  March  11,  1908,  the  Supreme  Court,  in  answer  to  a  question 
certified  from  this  court  in  the  case  of  Houston  &  T.  C.  B.  R.  Co.  v. 
Boberts,  101  Texas,  418,  involving  the  same  question  as  here  pre- 
sented, held  that  it  was  error  to  admit  such  testimony,  discussing 
the  matter  at  some  length  and  in  detail.  (See  also  Sonnefield  v. 
Mayton,  39  S.  W.,  166 ;  St.  Louis  &  S.  F.  By.  Co.  v.  Nelson,  20  Texas 
Civ.  App.,  536;  DeWalt  v.  H.  E.  &  W.  T.  B.  B.  Co.,  22  Texas  Civ. 
App.,  403;  Ft.  Worth  &  Denver  By.  Co.  v.  Thompson,  2  Texas  Civ. 
App.,  173;  Pecos  &  N.  T.  By.  Co.  v.  Evans-Snider-Buel  Co.,  93 
S.  W.,  1026;  id.,  100  Texas,  190;  Houston  &  T.  C.  B.  B.  Co,  v. 
Schulttee,  91  S.  W.,  806.) 

By  their  sixth  assignment  of  error  appellants  urge  that  the  court 
erred  in  permitting  plaintiff's  witnesses  to  testify  that  his  cattle  on 
arrival  at  tlieir  destination  were  "in  bad  condition,"  were  "hard 
lookers,"  "in  very  bad  shape"  and  were  "in  very  hard  condition," 
because,  they  contend,  said  testimony  embodied  the  opinion  or  con- 
clusion of  the  witnesses,  was  not  descriptive  of  the  condition  of  the 
cattle,  nor  the  statement  of  a  fact.  We  are  inclined  to  differ  with 
appellants  in  this  contention,  and  think  said  testimony  was  admis- 
sible. The  same,  in  our  judgment,  was  descriptive  of  the  condition 
of  the  cattle  upon  their  arrival,  and  was  not  an  opinion  but  a  state- 
ment of  fact,  as  it  appeared  to  the  witnesses. 

We  think  that  the  court  erred  in  permitting  the  witness  Sexton 
to  give  his  opinion  as  to  what  was  the  usual  time  required  for  a 
shipment  of  cattle  to  be  transported  from  Burnet  to  Beggs,  based 
on  one  shipment,  as  testified  to  by  him,  because,  in  our  judgment 
one  trip  would  not  qualify  him  to  express  an  opinion  thereon,  but 
before  allowing  said  witness  to  testify  he  should  have  been  shown 
to  have  a  general  knowledge  upon  the  subject  matter  under  inves- 
tigation, and  an  isolated  trip  would  not  be  sufficient  upon  which 
to  base  such  opinion.     We  therefore  sustain  appellants'  seventh   as- 
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signment  of  error.  (Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Irvine  &  Woods, 
73  S.  W.,  641.) 

Relative  to  the  ninth  assignment  of  error,  we  are  inclined  to  be- 
lieve that  the  objection  therein  presented  as  to  the  court's  findings 
of  fact  should  have  been  sustained,  as  we  fail  to  find  in  the  record 
any  evidence  which  would  authorize  said  finding. 

By  their  tenth  and  eleventh  assignments  of  error  appellants  urge 
that  the  court  erred  in  permitting  the  plaintiff  and  his  witness 
Sexton  to  testify  that  the  plaintiff  had  orally  requested  the  con- 
ductor in  charge  of  the  train  which  transported  his  cattle  into  Ft. 
Worth,  to  feed  and  water  said  cattle  at  said  place,  but  that  said 
request  was  not  granted  and  that  no  facilities  for  feeding  and  water- 
ing said  cattle  were  afforded  him  between  Lampasas  and  Purcell, 
because  the  contracts  under  which  said  cattle  were  transported  over 
the  line  of  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company,  stipu- 
lated and  provided  that  any  demand  for  a  stop  to  feed  and  water 
said  cattle,  or  to  furnish  facilities  for  feeding  and  watering,  to 
be  valid  or  of  any  effect,  should  be  in  writing,  and  said  demand 
was  not  shown  to  be  in  writing,  but  was  a  verbal  request.  Said 
contract  referred  to  in  said  assignments  contained  the  following 
stipulation,  among  others:  "The  company  agrees  to  stop  cars  at 
any  of  its  stations  for  watering  and  feeding,  where  it  has  facilities 
for  so  doing,  whenever  requested  to  do  so  in  writing  by  the  owner 
or  attendant  in  charge.  .  .  ."  By  a  subsequent  section  of  said 
contract  it  was  agreed  "that  the  shipper  will  take  care  of,  feed  and 
water  and  attend  to  said  stock  while  they  may  be  in  the  stock 
yards  of  the  company  or  lots  awaiting  shipment,  and  while  the  same 
is  being  loaded,  transported,  unloaded  and  reloaded,  and  to  load, 
unload  and  reload  the  same  at  feeding  or  transfer  or  other  points,'^ 
etc.  Tinder  the  law  appellants  were  required  to  provide  facilities 
for  feeding  and  watering  said  stock,  and  to  give  opportunity  to  the 
shipper  to  thus  feed  and  water  them,  when  requested.  We  do  not 
believe  that  appellants  can  limit  their  liability  in  this  respect,  by 
requiring  that  the  request  to  do  so  by  the  shipper  should  be  in 
writing;  and,  notwithstanding  the  fact  that  this  stipulation  appears 
in  the  contract,  we  think  the  same  is  unreasonable  and  should  not 
be  enforced.  We  therefore  hold  that  a  verbal  request  on  the  part 
of  the  shipper  is  sufficient,  and  that  a  failure  to  grant  such  request 
when  made,  damage  being  shown  to  have  resulted  therefrom,  is  suflB- 
cient  upon  which  to  predicate  a  cause  of  action.  Therefore,  we  over- 
rule these  assignments.  (Pecos  &  N".  T.  Ry.  Co.  v.  Evans-Snider- 
Buel  Co.,  15  Texas  Ct.  Rep.,  199;  Ft.  Worth  &  D.  C.  Ry.  Co.  v. 
Daggett,  87  Texas,  328;  Missouri,  K.  &  T.  Ry.  Co.  v.  Clark,  79 
S.  W.,  828;  Chicago,  R.  I.  &  R.  Ry.  Co.  v.  Mitchell,  85  S.  W.,  286; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Dunn,  78  S.  W.,  1080.) 

By  appellants'  thirteenth  assignment  of  error  it  is  contended  that 
the  court  erred  in  permitting  the  plaintiff  to  testify  that  as  the 
train  carrying  his  shipment  of  live  stock  was  approaching  Purcell, 
in  the  Indian  Territory,  after  he  had  told  the  conductor  of  said 
train  that  he  wanted  the  cattle  fed  and  watered  at  Purcell,  said 
conductor  agreed  and  promised  to  feed  and  water  said  cattle,  because 
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any  statement  by  the  conductor  to  the  effect  that  he  would  feed  and 
water  said  cattle  was  wholly  immaterial,  and  could  not  be  binding 
upon  the  company,  it  not  being  any  part  of  the  real  or  apparent 
duty  or  authority  of  a  conductor  to  feed  and  water  cattle,  and  be- 
cause, though  he  was  in  charge  of  the  train,  it  was  not  shown  that 
he  had  any  authority  over  the  stock  pens  at  Purcell.  We  think  this 
evidence  was  admissible  because  it  was,  in  effect,  a  notification  to 
the  company  that  the  shipper  desired  to  have  said  cattle  watered 
and  fed,  and  was  equivalent  to  a  request  therefor;  and  it  being  the 
duty  of  the  company* to  water  and  feed,  when  so  requested,  we 
can  not  see  how  the  mere  promise  of  the  conductor  to  feed  and 
water  them,  was  hurtful  to  appellants.  We  therefore  overrule  this  as- 
signment. 

It  is  urged  by  appellants  in  their  fifteenth  assignment  of  error, 
that  the  court  erred  in  the  third  paragraph  of  its  findings  of  fact 
to  the  effect  that  the  defendant,  the  Gulf,  Colorado  &  Santa  Fe 
Railway  Company,  undertook  to  carry  the  cattle  involved  herein  to 
Beggs,  Indian  Territory,  their  destination,  a  point  beyond  the  terminna 
of  said  railway  company,  and  on  the  line  of  another  railway,  because 
it  appeared  from  the  uncontroverted  evidence  that  said  company 
undertook  to  carry  said  cattle  only  to  the  terminus  of  its  own  line 
of  road.  It  is  shown  by  the  evidence  that  Purcell  is  the  terminus 
of  said  defendant's  line;  and  it  appears  also  from  the  evidence  that 
by  the  contract  of  shipment  said  company  limited  its  liability  for 
damages  to  injuries  occurring  on  its  own  line.  We  therefore  think 
that  the  court  erred,  as  suggested  in  this  assignment,  and  sustain 
the  same. 

Because  the  judgment  of  the  court  below  must  be  reversed  so 
far  as  it  concerns  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company 
and  the  Atchison,  Topeka  &  Santa  Fe  Railway  Company,  we  refrain 
from  the  expression  of  any  opinion  upon  the  questions  raised  by 
the  remaining  assignments  of  error,  as  the  same  are  each  addressed 
to  supposed  errors  of  the  court  in  rendering  judgment  on  the  ground 
of  the  insufficiency  of  the  evidence. 

There  being  no  appeal  prosecuted  from  this  judgment  by  the 
Houston  &  Texas  Central  Railroad  Company,  and  the  same  being 
in  favor  of  the  St.  Louis  &  San  Francisco  Railway  Company,  the 
judgment  as  to  both  of  these  companies  will  be  in  all  things  affirmed; 
but,  on  account  of  the  errors  heretofore  indicated,  the  judgment  of 
the  court  below  against  the  Gulf,  Colorado  &  Santa  Fe  Railway 
Company  and  the  Atchison,  Topeka  &  Santa  Fe  Railway  Company 
is  reversed  and  the  cause  remanded. 

Affirmed  in  part  and  reversed  and  remanded  in  part. 


Wade  M.  Smith  v.  E.  F.  Booty. 

Decided  March  25,  1908. 

1. — ^niegal  Contract — ^Frofltt — ^Action  to  Becover. 

After  an  illegal  contract  or  enterprise  is  ended,  and  the  profits  or  looses 
ascertained  by  an  agreement  or  adjustment  between   the  parties,  the  courts 
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will  enforce  an  obligation  to  account  for  such  profits  or  losses.    That  the  orig- 
inal enterprise  was  against  public  policy,  and  therefore  void,  is  no  defense. 

2. — Same— €a8e  Stated. 

Where,  upon  the  closing  of  a  deal  in  futures,  one  of  the  parties,  by  reason 
of  fraud  or  mistake,  paid  to  the  other  an  amount  in  excess  of  the  balance  due, 
which  Iiad  been  ascertained  by  agreement  of  the  parties,  the  fact  that  the 
original  transaction  was  illegal  would  not  prevent  a  recovery  of  the  amount 
BO  paid. 

Appeal  from  the  County  Court  of  Travis  County.  Tried  below 
before  Hon.  Jno.  W.  Hornsby. 

John  Dowell,  for  appellant. 

D.  S.  Chessher,  for  appellee. 

BICE,  Associate  Justice. — ^Appellant  brought  this  suit  against 
appellee  to  recover  the  sum  of  $352.50,  alleged  in  his  first  count 
to  have  been  obtained  from  him  by  appellee  through  fraud  and  mis- 
representation; and  in  his  second  count  that  said  money  had  been 
paid  by  him  to  appellee  through  mistake,  to  which  appellee  inter- 
posed a  general  demurrer  and  general  denial,  and  pleaded  specially 
that  the  transaction  for  which  the  check  for  $352.50  was  given  was 
a  wagering  or  gambling  contract,  against  public  policy,  and  therefore 
the  money  could  not  be  recovered  from  him  by  appellant. 

Appellant  replied  by  supplemental  petition,  setting  up  general 
and  special  demurrers,  general  denial,  and  pleaded  specially  that 
the  check  was  never  paid  to  appellant;  that  the  same  was  false  and 
fraudulent,  and  that  there  was  no  contract  or  relation  of  dealing 
in  futures  between  the  parties  as  to  this  transaction,  and  that  the 
money  for  which  the  suit  was  brought  was  paid  to  appellee  in  a 
settlement   outside   of   any   such   transaction    of    dealing   in   futures. 

The  court  overruled  all  the  demurrers,  and  upon  trial  before  the 
court,  judgment  was  rendered  for  defendant,  from  which  appellant 
has  appealed. 

It  appears^  from  the  evidence  that  at  the  time  of  this  transaction 
appellant  was  a  broker,  engaged  in  selling  grain,  stocks,  etc.,  on 
the  market,  and  that  appellee  furnished  the  money  with  which  to 
buy  stocks  and  grains  for  him  as  his  agent;  that  he  dealt  through 
Morehead  &  Co.  in  his  own  name,  and  that  appellee  was  not  known 
in  the  transaction;  that  on  the  15th  of  August,  1906,  appellee  Booty 
had  with  appellant  two  separate  contracts,  each  for  20,000  bushels 
of  wheat,  and  a  balance  to  cover  the  margins  on  said  two  contracts 
of  $47.50,  and  that  at  said  time  appellee  gave  his  check  to  appellant 
on  a  bank  at  Georgetown,  Texas,  for  the  sum  of  $352.50,  to  make 
his  margin  of  $400  to  protect  his  contracts  in  the  event  the  market 
changed  against  him;  that  on  August  17  appellee  for  some  reason 
became  dissatisfied,  and  demanded  a  settlement  from  appellant  and 
directed  him  to  close  out  all  contracts  that  he  had  with  him;  that 
appellant,  acting  under  said  instructions,  closed  out  all  stock  and 
grain  contracts  that  he  then  had  for  appellee,  and  balanced  his  ac- 
count on  the  ledger,  making  a  final  settlement  with  him,  at  which 
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time  it  appeared  that  ap'^ellant  was  due  appellee  the  sum  of  $862.50, 
not  taking  into  consideration  said  check  for  $352.50,  which  had  not 
been  paid,  but  which  fact  was  unknown  to  appellant,  it  having  been 
sent  on  by  him  to  the  bank;  nor  had  this  check  for  $352.50  been 
used  in  said  illegal  business.  Appellant  not  having  the  ready  money 
on  hand  with  which  to  pay  appellee  the  said  sum  of  $862.50,  was 
preparing  to  give  liim  a  check  therefor,  when  appellee  suggested  that 
said  check  should  be  made  not  only  for  the  $862.50,  but  to  cover 
the  $352.50  check  which  he  had  formerly  given  appellant  on  August 
15.  Whereupon  appellant  asked  if  said  check  had  been  paid,  and 
appellee  replied  that  the  same  was  good,  the  banker  upon  whom  it 
was  drawn  having  told  him,  appellee,  that  his  check  for  $10,000  was 
good  at  said  bank.  Belying  upon  this  statement  so  made  by  appellee, 
appellant  drew  his  check  in  favor  of  appellee  upon  the  Austin  National 
Bank  for  $1215,  which  check  was  paid  to  appellee;  but  said  check 
for  $352.50  was  never  paid,  and  in  a  few  days  thereafter  was  returned 
to  appellant  unpaid  and  appellee  has  never  repaid  said  amount. 

It  seems,  therefore,  from  the  evidence  that  appellant  would  be 
entitled  to  recover  this  amount  from  appellee  together  with  interest 
thereon  from  the  date  of  its  payment,  unless  he  could  be  defeated 
in  its  recovery  by  reason  of  the  fact  pleaded  by  appellee  that  it  was 
given  in  satisfaction  of  a  wagering  contract,  which  is  against  public 
policy. 

Appellant  by  his  fourth,  fifth  and  sixth  assignments  of  error,  con- 
sidered together,  urges,  in  effect,  that  the  court  erred  in  rendering 
judgment  for  the  defendant  because  the  undisputed  evidence  shows 
that  the  money  for  which  appellant  sues  was  obtained  from  him 
through  fraud  and  false  representations  and  deceit,  and  that  the 
same  was  his  own  individual  money  and  never  had  been  used  in  any 
illegal  business,  and  that  defendant  had  no  right,  title  or  claim  to 
the  same  whatever.  We  think  that  where,  as  in  the  present  case, 
the  transactions  between  the  parties,  based  upon  the  original  con- 
tract, are  closed,  and  they  have  voluntarily  settled  and  adjusted 
their  accounts  based  thereon,  and  that  the  amount  thereof  has  been 
determined  between  them,  then  suit  may  be  brought  for  the  recovery 
of  such  amount  so  ascertained,  and  that  the  defense  set  up  by  ap- 
pellee thereto  could  not  be  successfully  interposed,  for  the  good 
and  sufficient  reason  that  the  court  is  not  called  upon  to  aid  in 
carrying  out  or  in  any  wise  effectuating  the  past  illegal  contract 
between  them.  (DeLeon  v.  Trevino,  49  Texas,  88;  Lewis  v.  Alex- 
ander, 51  Texas,  578;  Pfeuffer  v,  Maltby,  54  Texas,  454;  Floyd 
V.  Patterson,  72  Texas,  202,  25  S.  W.,  1010,  30  Am.  Hep.,  101 ;  book 
2,  Bose's  Notes,  p.  872;  1  Page  on  Contracts,  p.  527,  and  note 
thereto;  id.,  vol.   2,  p.   1742,   sec.   1142.) 

In  the  case  of  DeLeon  v.  Trevino,  supra,  it  was  held  that  although 
a  contract  may  be  illegal,  still  it  would  not  be  illegal  or  immoral 
for  the  parties  thereto,  after  its  completion,  to  fairly  settle  and 
adjust  the  profits  and  losses  which  have  resulted  therefrom.  The 
vice  of  the  contract  does  not  enter  into  such  settlement. 

In  the  case  of  Brooks  v.  Martin,  2  Wall.,  70,  it  was  held  that  if 
a  partnership  contract,   confessedly   against   public  policy,   has   been 
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carried  out  and  money  contributed  by  one  of  the  parties  has  passed 
into  other  forms,  the  results  of  the  contemplated  operation  com- 
pleted, a  partner  in  whose  hands  the  profits  are  can  not  refuse  to 
account  for  and  divide  them,  on  the  ground  of  the  illegal  character 
of  the  original  contract. 

In  the  case  of  Planters'  Bank  v.  the  Union  Bank,  16  Wall,  483, 
the  court  says,  among  other  things:  "Nor  should  the  court  have 
charged  that,  in  the  circumstances  of  this  case,  no  action  would  lie 
for  the  proceeds  of  the  sales  of  the  Confederate  bonds  which  had  been 
sent  by  the  plaintiffs  to  the  defendants  for  sale  and  which  had  been 
sold  by  them,  though  the  proceeds  had  been  carried  to  the  credit 
of  the  plaintiffs,  and  made  a  part  of  the  account.  It  may  be  that 
no  action  would  lie  against  a  purchaser  of  the  bonds,  or  against 
the  defendants,  on  any  engagement  made  by  them  to  sell.  Such  a 
contract  would  have  been  illegal.  But  when  the  illegal  transaction 
has  been  consummated;  when  no  court  has  been  called  upon  to  give 
aid  to  it;  when  the  proceeds  of  the  sale  have  been  actually  received, 
and  received  in  that  which  the  law  recognized  as  having  had  value; 
and  when  they  have  been  carried  to  the  credit  of  the  plaintiffs,  the 
case  is  different.  The  court  is  not  then  asked  to  enforce  an  illegal 
contract.  The  plaintiffs  do  not  require  the  aid  of  any  illegal  transac- 
tion to  establish  their  case.  So  in  Sharp  v.  Taylor,  2  Phillips  Ch., 
801,  where  a  bill  was  filed  to  recover  a  moiety  of  freight  money,  the 
whole  of  which  had  come  into  the  hands  of  one  of  the  joint  owners 
of  the  vessel.  The  defense  was  that  the  trade  in  which  the  vessel 
had  been  engaged  and  in  which'  the  freight  has  been  earned,  was 
illegal,  and  in  violation  of  the  navigation  laws;  but  the  Chancellor 
said:  'Can  one  of  two  partners  possess  himself  of  the  property  of 
the  firm,  and  be  permitted  to  retain  it,  if  he  can  show  that  in  realiz- 
ing it  some  provision  in  some  Act  of  Parliament  has  been  violated? 
The  answer  is  that  the  transaction  alleged  to  be  illegal  is  completed 
and  closed,  and  will  not  be  in  any  manner  affected  by  what  the  court 
is  asked  to  do  as  between  the  parties.' '^ 

Quoting  again  from  DeLeon  v.  Trevino,  supra,  the  court  says: 
"Is  this  not,  we  ask,  equally  true  in  this  case?  The  partnership 
enterprise  in  which  appellees  and  DeLeon  had  been  engaged  had  been 
fully  completed  before  they  had  voluntarily,  as  between  •themselves, 
adjusted  its  results.  If  the  enterprise  had  been  successful  and  DeLeon, 
who  had  been  the  active  partner,  had  been  found  to  be  indebted 
to  appellee  for  profits,  under  the  authority  of  cases  to  which  we  will 
refer,  an  action  might  have  been  maintained  against  him  by  appellees 
for  their  share  of  them.  By  the  terms  of  the  partnership  appellees 
were  to  furnish  the  goods,  and'  DeLeon  was  merely  to  contribute 
his  personal  services,  and  the  profits  and  losses  were  to  be  mutually 
divided.  Does  it  make  any  difference  that  the  notes  sued  on  were 
given  in  liquidation  of  the  portion  of  losses  and  merchandise  which 
on  settlement  DeLeon  was  found  to  be  due  appellees,  instead  of  their 
being  given  for  profits?  If  there  had  been  no  settlement  of  the 
copartnership  affairs;  if  there  had  been  no  new  contract,  it  may 
be  that  appellees  could  not  maintain  an  action  for  a  contribution 
to  liquidate  the  losses  incurred,  or  for  the  recovery  of  their  half  of 
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them,  if  they  had  paid  them  all;  though  the  cases  to  which  we  refer 
seem  to  imply  that  they  might,  and  certainly  hold  that  they  could 
have  recovered  if  such  losses  had  been  paid  at  his  request  or  express 
consent.  In  such  case,  it  might  be  said  that  the  action  was  upon  the 
original  illegal  contract.  But  by  the  voluntary  settlement  and  ad- 
justment of  the  partnership  affairs,  and  the  giving  of  the  notes  sued 
upon,  the  illegal  transaction  was  completed  and  closed^  and  an  en- 
tirely new  undertaking  entered  into.     .    .    ." 

"These  cases,  we  think,  clearly  show  that  a  contract  or  undertaking 
to  pay  either  profits  or  losses  incurred  in  an  illegal  enterprise,  can 
not  be  impeached  by  showing  that  the  partnership  enterprise  in  which 
such  profits  or  losses  accrued,  was  illegal;  that  they  are  collateral 
to,  and  not  a  part  of,  the  illegal  contract  which  had  been  by  vol- 
untary settlement  fully  completed  and  ended  before  the  contract  or 
undertaking  upon  which  the  suit  is  brought  was  entered  into.  Such 
contracts  are,  therefore,  regarded  by  the  courts  as  standing  upon  an 
altogether  different  footing  from  a  renewal  of,  or  a  new  security 
given  for,  an  original  illegal  contract." 

There  are  other  assignments  urged  by  appellant,  but,  in  the  view 
we  take  of  this  case,  it  will  be  unnecessary  to  consider  them. 

For  the  error  indicated,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Texas  Bbokeraqe  Company  v.  John  Barkley  &  Cokpany. 

Decided  March  25,  1908. 

1. — ^Trlal — ^iBiue — ^Duty  to  Submit. 

The  rule  is  well  settled  in  this  State  that  if  there  is  any  evidence,  how- 
ever slight,  which  has  a  tendency  to  establish  an  issue,  it  is  the  duty  of  the 
trial  court  to  submit  it  to  the  consideration  of  the  jury,  even  though  insuffi- 
cient to  support  a  verdict  rendered  thereon. 

2. — ^Principal  and  Agent — ^Purchase  by  Agent. 

The  rule  is  not  invariable  that  an  agent  cannot  purchase  for  himself  from 
his  principal  An  exception  exists  when  the  principal  is  fully  informed  that 
the  agent  is  acting  and  buying  for  himself,  and  not  in  his  capacity  as  agent. 

3. — Same — Commissioni — ^Xnconslstent  Claims. 

An  agent  or  broker  cannot  recover  commissions  on  a  sale  to  himself.  A 
claim  for  damages  for  breach  of  a  contract  of  sale  by  the  defendant  to  the 
plaintiff,  and  a  claim  for  commissions  on  such  sale  as  defendant's  agent  or 
broker,  are  inconsistent,  and  cannot  be  asserted  at  the  same  time.  The  estab- 
lishment of  one  would  destroy  the  other. 

4. — ^Appeal — Practice. 

In  the  absence  of  pleading  raising  an  alleged  issue,  the  Appellate  Courts 
will  not  discuss  the  rules  of  law  applicable  thereto,  although  the  same  are  dis- 
cussed in  the  briefs. 

5. — ^Evidence — Self-Serving  Beclarationi. 

The  statements  and  declarations  of  a  party  made  after  the  alleged  breach 
of  a  contract  are  not  admissible  as  evidence  in  his  behalf. 
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Appeal  from  the  District  Court  of  McLennan  County.  Tried  below 
before  Hon.  Marshall  Surratt. 

John  W.  Davis,  for  appellants. — Appellants'  contention  is:  First. 
That  the  evidence  does  not  necessarily  show,  as  assumed  by  the  court, 
that  appellants  were  brokers  for  John  Barkley  &  Company,  no  direct 
evidence  to  show  the  fact,  it  being  of  such  character  that  a  jury 
might  conclude  yes  or  no,  and  be  sustained  in  the  conclusion. 

Second.  Even  if  the  evidence  did  show,  without  any  doubt  what- 
ever, that  appellants  were  brokers  for  appellees,  the  reason  of  the 
rule  that  a  broker  can  not  sell  his  principal's  property  to  himself, 
does  not  apply  imder  the  facts  of  this  case. 

Third.  The  fact  that  appellants  were  brokers  did  not  prevent 
them  from  contracting  in  their  own  names,  if  they  so  intended. 

Fourth.  Appellants  sold  the  sugar  involved  in  this  case  to  Rotan 
Grocery  Company,  on  their  own  account,  and  Eotan  Grocery  Com- 
pany looked  to  them  to  comply  with  their  contract  and  they  did 
comply  in  fact,  whereby,  even  if  they  were  brokers  for  appellees  and 
paid  all  damages  owing  by  appellees,  then  they  would  have  a  cause 
of  action  against  appellees  to  reimburse  them  for  the  money  so  paid 
Botan  Grocery  Company  on  account  of  the  breach  of  contract  by 
appellees. 

Fifth.  The  issues  made  by  the  pleadings  recognize  the  proposi- 
tion that  appellants  were  acting  on  their  own  personal  account  in 
the  purchase  and  sale  of  the  sugar,  and  the  evidence  by  reasonable 
interpretation  sustaining  such  theory,  then  there  was  acquiescence  by 
appellees  that  appellants  were  the  purchasers  from  them  to  the 
extent  that  it  would  be  ratification,  resulting  in  right  of  action  by 
appellants  for  breach  of  contract,  even  though  they  were  the  agente 
of  appellees. 

.  Sixth.  That,  even  if  appellants  can  be  held,  under  the  evidence 
to  be  brokers  for  appellees,  with  such  conclusiveness  that  it  is  not 
a  fact  to  be  submitted  to  the  jury,  yet  if  appellants  are  shown 
to  be  guarantors  to  Rotan  Grocery  Company,  and  in  fulfillment  of 
their  guaranty  paid  them  the  damages  for  breach  of  contract  by 
their  principals,  then  appellants  would  have  cause  of  action  against 
appellees  for  the  amount  so  paid  under  their  guaranty. 

Seventh.  In  one  view  of  the  case,  in  accordance  with  which  the 
evidence  could  be  interpreted,  appellants  were  acting  for  Rotan 
Grocery  Company,  and  having  settled  the  damages  for  breach  of 
contract  by  appellees  with  Rotan  Grocery  Company,  would  be  sub- 
rogated to  its  rights  against  appellees. 

To  authorize  the  court  to  take  the  case  from  the  jury  and  direct 
a  verdict  for  appellees,  ^Hhe  evidence  must  be  such  that  there  is  no 
room  for  ordinary  minds  to  differ  as  to  the  conclusion  to  be  drawn 
from  it"  If  there  is  any  evidence  which  tended  to  show  appellant's 
cause  of  action,  it  should  have  been  submitted  to  the  jury.  Lee  v. 
Ry.  Co.,  89  Texas,  688;  Wallace  v.  Southern  Co.,  91  Texas,  18; 
McCartney  v.  McCartney,  63  S.  W.,  390;  Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Harris,  63  S.  W.,  599. 

If  there  is  any  evidence  whatever  tending  to  establish  plaintiffs' 
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cause  of  action  the  case  should  be  submitted  to  the  jury.  Missouri, 
K.  &  T.  By.  Co.  V.  Yale,  65  S.  W.,  57;  Stevenson  v.  Pulman,  26 
S.  W.,  112;  Johnson  v.  Drought,  22  S.  W.,  290;  Royal  v.  G.,  C.  4 
S.  F.  Ry.  Co.,  32  S.  W.,  186. 

We  admit  as  a  '^general  rule  that  a  person  can  not  act  as  agent 
for  another  and  become  himself  the  buyer,  which  rule  is  founded  upon 
the  danger  of  imposition  and  the  presumption  of  the  existence  of 
fraud,  inaccessible  to  the  eye  of  the  court.^'  But  this  principle  is 
subject  to  qualification  in  particular  cases,  and  in  every  case  where 
the  reason  for  the  rule  does  not  apply.  Shannon  v.  Marmaduke,  14 
Texas,  218;  Nabours  v.  McCord,  100  S.  W.,  1152. 

Third  assignment. — The  evidence  tends  to  show  that  the  two  cars 
of  sugar  shipped  to  Tyler  were  causing  demurrage  because  of  non- 
delivery. Proof  that  demurrage  was  paid;  allegations  in  petition 
that  this  was  caused  by  negligence  of  appelleeis  in  not  having  car 
numbers  inserted  in  bill  of  lading.  Then  it  is  submitted  that  any 
evidence  tending  to  show  that  the  demurrage  accrued  because  of 
the  negligence  of  appellees  in  not  having  car  numbers  inserted  in 
bills  of  lading,  should  have  been  admitted. 

The  evidence  as  to  the  quality  of  different  sugars  can  be  shown 
by  comparison  of  samples  by  experts  as  well  as  other  testimony,  and 
the  proof  of  identity  of  same  offered  can  he  made  by  proof  by 
one  witness  that  he  prepared  the  sample  and  mailed  it  to  another, 
and  then  by  such  other  that  he  received  the  sample  offered  in  evi- 
dence from  the  first  witness  through  the  mail. 

A  broker  and  general  manager  of  wholesale  grocery  business  is 
competent  to  testify  as  to'  quality  of  sugars,  especially  when  he  re- 
sponds to  the  question  what  was  the  grade  of  certain  sugar  inquired 
about. 

That  a  man  is  an  expert  on  grades  of  sugar  can  be  proved  by 
anyone  who  knows  the  fact,  as  well  as  by  himself. 

Carroll,  Henderson  &  Carroll,  TF.  B,  Carringion  and  Eugene  Wil- 
liams, for  appellees. — The  bare  fact  that  appellants  were  in  business 
as  brokers  would  not  preclude  their  buying  from  appellees  so  long 
as  the  relation  of  broker  to  appellees  had  not  arisen.  When  that 
relation  arose,  as  it  did,  by  appellants'  telegram,  "Sold  Rotan  1500 
barrels,'*  and  appellees'  telegram,  "Confirm  Rotan,"  the  law  barred 
appellants  from  acting  or  claiming  to  act  for  themselves,  and  as 
appellants'  second  proposition  is  based  only  on  the  hypothesis  that 
they  were  themselves  the  purchasers  while  admitting  in  the  proposition 
itself  that  they  were  appellees'  brokers,  the  proposition  on  its  face 
shows  the  trial  court  was  right  in  having  charged  the  jury  to  find 
for  appellees.  Shannon  v.  Marmaduke,  14  Texas,  217;  Nabours  v. 
McCord,  100  S.  W.,  1152. 

FISHER,  Chief  Justice. — Appellant's  petition  substantially  states 
that  as  brokers  they  bought  of  appellees  1500  barrels  of  sugar  to  fill 
orders  which  they  then  had  for  the  same  at  4  30/100  cents  per  pound ; 
that  appellants  after  contracting  with  appellees  for  the  sugar,  sold 
the  same  to  other  parties;  that  500  barrels  of  the  sugar  were  delivered 
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to  appellants  under  their  contract  of  purchase^  but  that  appellees 
refused  to  deliver  the  remaining  1000  barrels  contracted  for,  and  for 
this  reason  the  appellants  were  required  to  go  into  the  market  and 
purchase  a  like  quantity  of  sugar  for  the  purpose  of  fulfilling  the 
contracts  they  had  so  made  with  other  parties;  that  there  had  been 
a  rise  in  the  market  in  the  quality  of  sugar  they  contracted  to  pur- 
chase from  appellees,  which  diflPerence  in  price  they  were  required 
to  pay  in  the  purchase  of  sugar  to  be  delivered  to  their  customers. 
The  petition  states  what  this  amount  is  and  it  is  sued  for  by  the 
appellants  as  one  of  the  items  it  is  claimed  that  they  were  entitled 
to  recover. 

In  addition  the  appellants  also  sued  to  recover  ten  cents  per 
barrel  as  brokerage  commissions,  which  they  claimed  they  were  entitled 
to.  Also  the  sum  of  $44.37,  loss  sustained  on  that  part  of  the  sugar 
delivered  on  account  of  a  diflference  in  the  quality  of  the  sugar  so 
delivered;  and  also  sought  to  recover  $7  as  an  item  of  car  demur- 
rage, arising  from  the  negligence  of  appellees  in  not  having  the 
numbers  of  the  cars  correctly  .stated  in  the  bill  of  lading. 

After  the  evidence  was  all  in  the  trial  court  directed  a  verdict 
in  favor  of  appellees,  evidently  upon  the  theory  that  it  was  shown 
that  the  appellants  at  the  time  of  their  pretended  purchase  were 
acting  as  the  brokers  of  the  appellees,  Barkley  &  Company,  and, 
such  being  the  case,  they  could  not  purchase  for  themselves. 

The  rule  is  well  settled  in  this  State  that  if  there  is  evidence,  al- 
though slight,  which  has  a  tendency  to  establish  an  issue,  it  is  the 
duty  of  the  trial  court  to  submit  it  to  the  consideration  of  the  jury. 
Citizens  Ry.  Co.  v.  GrifBn,  decided  March  18,  1908.  The  courts 
of  this  State  have  gone  so  far  in  this  direction  as  to  establish  the 
nonsensical  and  illogical  rule  that  the  issue  should  be  submitted, 
although  the  trial  court  after  verdict  should  properly  conclude  that 
the  evidence  upon  which  it  was  based  was  not  suflRcient  to  justify 
the  verdict  of  the  jury,  and  for  that  reason  should  grant  a  new  trial. 
(Fitzgerald  v.  Hort,  17  S.  W.,  369.) 

Considering  the  evidence  in  the  light  of  this  rule  we  are  not  pre- 
pared to  approve  of  the  disposition  made  of  the  case  by  the  peremptory 
instruction  of  the  trial  court.  It  is  not  always  the  case  that  a  broker 
may  not  purchase  for  himself.  If  it  is  apparent  that  in  making 
the  purchase  his  object  is  to  acquire  title  for  himself,  and  the  seller 
contracts  with  him  with  a  knowledge  of  this  fact;  or  the  facts  con- 
nected with  his  purchase  are  of  such  a  character  from  which  notice 
could  be  implied  that  he  was  dealing  with  the  broker  as  purchaser, 
and  not  as  his  broker,  we  see  no  reason,  in  such  a  case,  for  the  ap- 
plication of  the  rule  that  an  agent  will  not  be  permitted,  to  his  own 
advantage,  to  deal  with  the  property  of  his  principal.  There  is 
some  evidence  favorable  to  this  theory  of  appellant  of  sufficient  force 
to  entitle  this  question  to  be  submitted  to  the  jury. 

The  pleadings  of  the  plaintiffs  present  two  inconsistent  claims, 
that  is  so  far  as  relate  to  the  items  of  damages,  one  of  which  must 
fall.  The  item  of  damages  arising  from  the  breach  of  contract  or 
failure  to  deliver  the  sugar  is  predicated  upon  the  theory  that  the 
plaintiffs   purchased   the   sugar   on   their   own   account   and   not   as 
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brokers  for  appellees.  They  also  claim  $150  as  commissions,  which 
must  be  predicated  upon  the  theory  that  they  are  entitled  to  re- 
cover this  sum  as  brokerage  fees  when  acting  for  appellees.  If 
they  purchased  for  themselves,  of  course  they  are  not  entitled 
to  the  commission  claimed.  If  they  did  not  purchase  for  them- 
selves but  were  merely  acting  as  brokers  for  the  appellees  in  the 
sale  of  sugar  to  other  parties,  then  they  would  be  entitled  to  the  com- 
mission. These  items  are  based  upon  two  inconsistent  theories,  and 
the  establishment  of  either  one  by  the  evidence  would  destroy  the 
right  to  recover  under  the  other. 

Appellants  on  pages  four,  five  and  six  of  their  brief  undertake  to 
enumerate  the  different  grounds  upon  which  they  would  be  entitled 
to  recover,  provided  the  trial  court  had  submitted  the  issues  of 
fact  to  the  jury.  What  we  have  said  substantially  disposes  of  ap- 
pellant's first,  second  and  third  contentions  as  there  stated.  The 
fourth,  fifth,  sixth  and  seventh  grounds  may  be  disposed  of  with 
the  statement  that,  in  our  opinion,  the  plaintiffs'  pleadings  did  not 
authorize  the  questions  suggested  to  be  passed  upon  by  the  jury. 
In.  the  absence  of  a  pleading  raising  these  issues,  it  would  be  im- 
proper for  us  to  undertake  to  discuss  the  rules  of  law  relating 
thereto,  suggested  by  the  appellants  in  their  briefs. 

In  disposing  of  the  third  assignment,  we  take  occasion  to  say 
that  if  the  plaintiffs  should  be  entitled  to  recover,  so  much  of  the 
contents  of  the  telegrams  and  letters  set  out  in  this  assignment  of 
error  as  relate  to  the  item  of  demurrage  would  be  admissible,  pro- 
vided it  is  shown  that  the  appellees  were  guilty  of  actionable  negli- 
gence in  not  having  the  numbers  of  the  cars  properly  inserted  in 
the  bill  of  lading,  and  that  therefrom  plaintiffs  have  sustained 
damage  by  incurring  expenses  and  loss  on  account  of  such  negligence. 

The  fourth  assignment  complains  of  the  action  of  the  trial  court 
in  refusing  to  admit  the  telegram  of  January  1,  1907,  from  the 
appellants  to  appellees,  and  a  letter  of  the  same  date  from  appel- 
lants to  appellees.  This  telegram  and  letter,  it  seems,  were  sent  after 
the  time  the  evidence  tends  to  show  the  contract  was  terminated 
by  the  supposed  breach  of  the  appellees  in  refusing  and  failing  to 
deliver,  the  sugar.  Furthermore,  they  should  be  considered  as  the 
statement  and  declaration  of  the  parties  in  whose  favor  they  are 
sought  to  be  introduced.     Evidence  can  not  be  made  in  this  way. 

We  are  inclined  to  the  opinion  that  if  on  another  trial  there 
should  be  an  issue  as  to  the  quality  of  the  sugar  delivered  to  ^witness 
Woldert,  he  should  be  permitted  to  testify  as  claimed  in  appellants' 
fifth,  sixth  and  seventh  assignments  of  error. 

For  the  error  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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Ben  C.  Jones  &  Company  v.  F.  H.  Smith. 

Decided  March  25,  1908. 

1. — Appeal — ^Demurrers — ^Practice. 

When  it  does  not  appear  from  the  record  that  a  general  demurrer  was 
called  to  the  attention  of  the  trial  court  and  acted  upon  by  the  court,  no  as- 
signment of  error  based  thereon  will  be  considered  upon  appeal. 

2. — Official  Pees — ^EzcesBive  Demand — ^Pleading — ^Amendment. 

In  his  original  petition  an  official  stenographer  sued  for  fees  in  excess  of 
those  allowed  by  law  for  the  work  performed;  by  an  amended  petition  his 
demand  was  reduced  to  the  lawful  amount.  Held,  that  the  amended  petition 
superseded  the  original  petition  and  constituted  plaintiff's  demand,  and  the 
fact  that  he  may  have  violated  the  penal  laws,  and  become  amenable  thereto 
by  demanding  excessive  fees  in  his  original  petition,  was  no  reason  why  he 
should  not  recover  the  lawful  fees  claimed  in  his  amended  petition. 

3. — Official  Stenographer — ^Pees. 

The  statute  regulating  official  stenographers  makes  it  their  duty  to  fur- 
nish a  transcript  of  the  testimony  in  narrative  form  when  requested  so  to  do 
by  a  party  to  the  suit,  and  when  this  duty  is  performed  he  is  entitled  to  his 
fees  regardless  of  any  usage,  practice  or  custom  for  the  attorneys  in  the  case 
to  reduce  the  testimony  to  narrative  form. 

Appeal  from  the  County  Court  of  Travis  County.  Tried  below 
before  Hon.  Jno.  W.  Hornsby. 

Ed.  H.  Yeiser,  for  appellants. 

J.  M.  Patterson,  for  appellee. 

KEY,  Associate  Justice. — Appellee  brought  this  suit  against 
appellants  to  recover  certain  fees  alleged  to  have  been  earned  by  liim 
as  a  stenographer  in  a  certain  case  tried  in  the  District  Court  of 
Travis  County.  There  was  a  nonjury  trial  which  resulted  in  plain- 
tiff's favor  and  the  defendants  have  appealed. 

There  is  no  statement  of  facts  and  nearly  all  the  assignments  of 
error  relate  to  the  action  of  the  court  in  ruling  upon  exceptions  and 
not  dismissing  the  plaintiff's  suit.  The  first  assignment  i?  predicated 
upon  the  alleged  action  of  the  trial  court  in  overruling  a  general, 
demurrer  to  the  plaintiff's  petition.  The  record  does  not  show  that 
the  general  demurrer  was  urged  in  or  ruled  upon  by  the  trial  court, 
and  for  that  reason  the  questions  sought  to  be  presented  under  that 
assignment  will  not  be  decided  by  this  court. 

All  the  other  assignments,  except  the  sixth  and  last,  involve  the 
proposition  that  the  plaintiff  was  not  entitled  to  maintain  his  suit 
because  his  pleadings  show  that  he  has  violated  article  256  of  the 
Penal  Code  by  demanding  fees  that  he  was  not  entitled  to.  The 
article  referred  to  makes  it  an  offense  for  any  oflBcer  to  wilfully 
demand  or  receive  fees  that  he  is  not  entitled  to  or  in  excess  of 
those  prescribed  by  statute.  The  plaintiff's  original  and  amended 
petitions  show  that  he  acted  as  official  stenographer  of  the  District 
Court  of  Travis  County  in  the  trial  of  a  certain  case  in  that  court, 
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and  that  after  the  trial  he  made  out  and  delivered  to  the  attorney 
of  record  and  agent  of  appellants  in  this  ease,  who  were  parties  to 
that  suit,  a  question  and  answer  transcript  of  the  testimony,  and  also 
a  narrative  statement  thereof.  In  his  original  petition  he  alleged 
that  the  first  transcript  contained  approximately  167,333  words, 
which  at  the  rate  of  fifteen  cents  per  100  words  (the  rate  prescribed 
by  law)  aggregated  the  sum  of  $251,  and  that  the  second  transcript 
in  narrative  form  contained  approximately  117,200  words,  which  at 
the  rate  above  stated  aggregated  the  sum  of  $176.80,  for  which 
two  sums  he  prayed  judgment.  Thereafter  the  plaintiflE  filed  a  first 
amended  original  petition,  which  shows  on  its  face  that  it  was  in 
lieu  of  his  original  petition.  Such  would  have  been  its  effect  in 
law,  although  not  so  stated  in  the  pleading.  In  the  latter  petition 
he  alleged  that  the  first,  or  question  and  answer,  transcript  which 
he  made  for  appellants  contained  137,867  words,  for  which  he  was 
entitled  to  $206.70,  and  that  the  other  or  narrative  transcript  con- 
tained 105,832  wards,  for  which  he  was  enittled  to  $158.70.  The 
argument  on  behalf  of  appellants  seems  to  be  that  as  appellee  sought 
to  recover  more  fees  in  his  original  petition  than  he  sued  for  in 
his  amended  petition,  therefore  he  has  violated  article  256  of  the 
Penal  Code,  and  should  not  be  permitted  to  recover  anything.  We 
can  not  sanction  that  contention.  Appellee's  original  petition  was 
superseded  by  his  amended  petition  upon  which  the  case  was  tried; 
and  if  he  committed  the  offense  defined  in  article  256,  he  did  so 
by  filing  the  original  petition,  and  not  by  filing  and  prosecuting  the 
amended  petition.  In  other  words,  the  petition  upon  which  the  case 
was  tried  does  not  disclose  any  violation  of  the  Penal  Code,  and  there- 
fore appellants'  contention  is  without  merit.  With  possibly  certain 
prescribed  exceptions,  the  courts  are  open  to  every  litigant  and  will 
adjudicate  his  rights  regardless  of  his  moral  character,  even  though 
he  may  have  previously  violated  the  penal  laws  of  the  State.  The 
cases  cited  on  behalf  of  appellants,  and  others  that  might  be  cited, 
show  that  the  courts  will  not  aid  or  countenance  a  litigant  where 
even  part  of  his  claim  involves  a  violation  of  the  criminal  law,  but 
those  decisions  have  no  application  to  this  case.  The  amended  peti- 
tion upon  which  the  case  was  tried  contained  no  demand  for  fees 
in  excess  of  or  not  allowed  by  law. 

The  sixth  assignment  asserts  that  error  was  committed  in  allow- 
ing the  plaintiff  $138.30  for  the  narrative  transcript  or  statement 
of  facts,  because  custom,  usage  and  practice  of  our  courts  make 
the  preparation  of  a  statement  of  facts  part  of  the  legal  services 
to  be  rendered  by  the  attorney  of  the  party  appealing.  The  statute 
regulating  official  stenographers  makes  it  the  duty  of  such  stenog- 
raplier  to  furnish  a  transcript  in  narrative  form,  when  requested  by 
a  party  to  the  suit,  and  allows  fifteen  cents  per  hundred  words  for 
making  such  transcript.  When  such  demand  has  been  made  and 
such  transcript  furnished,  the  stenographer  is  entitled  to  his  fees, 
regardless  of  what  may  be  the  custom,  usage  and  practice  in  the 
preparation  of  statements  of  fact. 

No  error  has  been  shown,  and  the  judgment  is  affirmed. 

Affirmed. 
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St.     Louis  ft  San  Fhancisco  Bailway  Company  v.  Johanna  C. 

WiLHELM. 
Decided  March  26,  1008. 

1. — ^neadlng^— Amendment— 'Identity  of  Defendant!. 

In  an  ori^nal  petition  the  two  railroad  defendants  were  fully  and  cor- 
rectly named;  in  an  amended  petition  it  was  alleged  that  "the  defendants  are 
railroad  corporations  •  .  •  ,  and  have  been  duly  and  legally  cited,  and  have 
answered  herein;"  the  defendants,  in  an  answer  to  said  amended  petition, 
designated  themselves  as  "defendants,  the  Ft.  W.  &  R.  G.  Ry.  Co.  and  the 
Bt.  L.  &  S.  F.  Ry.  Co.;"  after  the  evidence  was  closed,  and  the  first  argument 
for  the  plaintiff  had  been  made,  the  court  permitted  the  plaintiff  to  file  a  sec- 
ond amended  petition  wherein  the  names  of  the  defendants  were  stated  in  full. 
Held,  that  the  filing  of  the  first  amended  petition  did  not  operate  as  a  dismissal 
of  plaintiff's  suit  against  the  defendants  named  in  the  original  petition,  and 
the  statute  of  limitation  did  not  run  against  plaintiff's  cause  of  action  by 
reason  thereof. 

9. — Carrier  of  Live  Stock— Delay— Xeasnre  of  Damage. 

Where  a  shipment  of  sheep  could  not  be  sold  until  three  days  after  their 
arrival  at  market,  and  their  failure  to  arrive  in  time  for  an  earlier  market 
was  caused  by  the  negligence  of  the  carrier,  in  estimating  the  damage  sus- 
tained by  the  owner  the  condition  of  the  sheep  at  the  time  they  were  sold,  and 
not  at  the  time  of  their  arrival  at  their  destination,  should  be  considered. 

Appeal  from  the  District  Court  of  McCuUoch  County.  Tried 
below  before  Hon.  Jno.  W.  Goodwin. 

jP.  M.  Newman,  for  appellant. — The  court  erred  in  permitting 
plaintiff,  after  the  evidence  was  all  introduced  and  counsel  for  plain- 
tiff had  closed  opening  argument,  to  withdraw  her  announcement  and 
to  amend  her  petition  and  file  her  second  amended  original  petition 
and  make  this  defendant  party  to  said  petition  after  it  had  been 
dismissed  from  this  suit  on  December  4,  1905,  when  plaintiff  filed 
her  first  amended  original  petition  herein,  it  appearing  that  plain- 
tiff's cause  of  action  was  barred  by  tlie  statute  of  limitation,  and 
the  action  of  the  court  in  permitting  said  amendment  to  be  filed 
being  an  abuse  of  the  discretion  of  the  court.  Fields  v.  Eye,  59  S. 
W.,  306. 

The  proper  measure  of  damages  in  this  case  is  the  difference  in 
the  market  value  of  the  sheep  at  tlie  time  and  in  the  condition  they 
should  have  been  delivered  and  the  time  and  condition  they  were 
delivered,  and  damage  accruing  after  delivery  should  not  be  allowed. 
Texas  &  P.  Rv.  Co.  v.  Truesdale,  51  S.  W.,  ?72;  Missouri,  K.  & 
T.  By.  Co.  V.  Webb,  49  S.  W.,  526;  Missouri  P.  Ry.  Co.  v.  Breeding, 
16  S.  W.,  184;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hughes,  31  S.  W.,  411. 


Shropshire  &  Hughes,  for  appellee. — ^As  the  amendment  of  Decem- 
ber 4,  1905,  standing  alone  was  ambiguous  as  to  parties  defendant, 
but  refers  to  the  citations,  service  tliereof,  and  balance  of  the  record 
to  identify  the  defendants,  the  entire  record  should  be  resorted  to, 
to  identify  the  parties  defendant.  By  resort  to  the  entire  record, 
we  find  tliat  the  original  petition  named  appellant  as  defendant,  and 
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it  was  properly  served  with  citation  thereunder;  and  the  return  would 
show  appellant's  proper  service,  and  it  had  (at  the  date  of  this  amend- 
ment) answered  in  the  cause.  Therefore,  at  the  time  the  seoond 
amendment  was  made,  appellant  was  properly  identified  by  the  record 
of  the  cause  as  a  defendant  therein,  and  was  not  injured  by  the  filing 
of  the  second  amended  petition,  specifically  naming  it  as  defendant. 
Halsell  V.  McMurphy,  21  S.  W.,  777;  Groom  v.  Winston,  43  S.  W., 
1072;  Jansen  v.  Hyde,  8  Col.  App.,  40;  Dunlap  v.  Southerlin,  63 
Texas,  38. 

Though  the  general  rule  is  the  difference  between  the  value  at 
the  time  of  arrival  and  the  time  the  stock  should  have  arrived,  still 
this  rule,  like  all  others,  being  based  upon  reason,  has  its  exceptions 
based  upon  sufficient  reasons,  and  this  case  falls  under  one  exception 
to  said  rule,  that  is,  if  at  the  time  of  the  delayed  arrival,  there  was 
tlien  no  adequate  market  or  demand  for  the  stock,  reason  and  justice 
to  appellant  required  that  they  be  held  until  the  market  was  properly 
opened  before  they  were  sold.  Louisville  &  N".  R.  Co.  v.  Bobinson, 
36  S.  W.,  6. 

KEY,  Associate  Justice. — Appellee  brought  this  suit  against  the 
St.  Louis  &  San  Francisco  Eailway  Company  and  the  Ft.  Worth 
&  Rio  Grande  Railway  Company  for  $950  damages  on  account  of 
rough  handling  and  delay  in  transporting  about  700  head  of  sheep 
from  Brady,  Texas,  to  East  St.  Louis. 

There  was  a  jury  trial  resulting  in  a  verdict  and  judgment  for 
appellee  against  appellant  for  $588.85.  There  was  no  recovery  against 
the  other  road.  The  case  has  been  brought  to  this  court  by  the 
losing  defendant,  and  submitted  upon  numerous  assignments  of 
error,  the  most  of  which  relate  to  rulings  of  the  court  upon  the 
admissibility  of  testimony.  While  all  the  questions  presented  have 
been  considered  in  consultation,  it  is  not  deemed  necessary  to  treat 
all  of  them  in  detail  in  this  opinion. 

In  the  original  petition  the  name  of  each  defendant  was  stated. 
The  defendants  answered  jointly.  Thereafter  the  plaintiflE  filed  an 
amended  petition  in  lieu  of  her  former  pleading.  In  the  latter  peti- 
tion the  names  of  the  defendants  are  not  stated,  but  it  is  therein 
alleged  that  "the  defendants  are  railroad  corporations  .  .  .  and 
have  been  duly  and  legally  cited,  and  have  answered  herein.'^  There- 
after a  joint  answer  was  filed  by  the  defendants,  in  which  they  des- 
ignated themselves  as  "defendants  the  Ft.  W.  &  R.  6.  Ry.  Co.  and 
the  St.  L.  &  S.  F.  Ry.  Co.^'  After  the  evidence  had  been  closed, 
and  the  opening  argument  for  the  plaintiff  made,  the  court  permitted 
the  plaintiff,  over  the  objection  of  the  defendant,  to  withdraw  her 
announcement  of  ready  for  trial  and  file  a  second  amended  original 
petition,  in  which  the  names  of  the  defendants  were  stated.  Tlic 
action  of  the  court  in  that  regard  is  assigned  as  error,  and  the  fur- 
ther contention  is  made  under  several  assignments  that  the  filing  of 
the  first  amended  original  petition  operated  as  a  dismissal  of  the 
plaintiff's  suit  as  against  the  defendants  named  in  the  original  peti- 
tion, and  that  the  cause  of  action  set  up  in  the  second  amended 
original    petition   was   barred   by   limitation,    more   than    two    years 
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having  intervened  between  the  alleged  injury  and  the  filing  of  the 
second  amended  original  petition. 

It  is  not  believed  that  any  of  the  assignments  relating  to  the  matter 
imder  consideration  point  out  reversible  error,  for  the  reason  and 
because  the  defendants  were  never  dismissed  from  the  case  as  presented 
in  the  original  petition.  The  first  amended  petition  gave  the  same 
style  and  number  of  the  suit,  and  stated  that  it  was  filed  in  lieu  of 
the  former  petition,  and  that  the  defendants  had  been  duly  cited  and 
had  filed  an  answer.  We  are  inclined  to  hold  that  the  latter  pleading 
sufficiently  identified  the  defendants  named  in  the  original  petition, 
but  if  it  did  not,  the  defendants'  answer  to  that  petition  supplied 
the  omission. 

The  various  assignments  relating  to  rulings  made  upon  tlie  ad- 
missibility of  testimony  are  overruled.  The  questions  are  not  of 
Bucli  importance  as  to  require  discussion  in  this  opinion.  However, 
to  prevent  a  misapprehension,  it  is  deemed  proper  to  say  that  while 
some  of  the  testimony  was  perhaps  similar  to  that  considered  and 
held  objectionable  by  the  Supreme,  Court  in  the  case  of  Houston  & 
T.  C.  R.  R.  Co.  V.  Roberts,  recently  decided  (101  Texas,  418),  tlie 
objection  urged  and  held  tenable  in  that  case  was  not  made  in  this 
case. 

We  are  of  opinion  that  the  plaintiff  had  the  right  to  allege  and 
prove  that  on  account  of  unreasonable  delay  in  transportation  tlie 
sheep  did  not  reach  their  destination  at  a  time  when  there  was  a 
market  for  them,  and  that  it  became  necessary  to  hold  them  there 
•for  three  days,  in  order  to  sell  them,  and  that  their  condition,  weight, 
etc.,  at  that  time,  and  the  price  for  which  they  sold,  were  factors 
proper  to  be  considered  in  arriving  at  a  correct  measure  of  damages. 

We  also  hold  that  there  is  testimony  in  the  record  which  supports 
the  verdict,  and  we  overrule  the  assignments  complaining  of  the  same. 

No  reversible  error  has  been  shown,  and  the  judgment  is  affirmed. 

Affirmed. 


Louisa  J.  White  et  al.  v.  Celeste  Pingenot. 

Decided  November  15,  1905. 

[Note.— This  case  was  not  designated  by  the  court  as  one  to  be  reported 
until  Volume  48  of  the  Texas  Civil  Appeals  Reports  was  already  in  type.  It 
consequently  appears  out  of  its  order  in  point  of  time. — The  Reporters-], 

Judgment  Lien — Statutes  of  Limitation. 

Adverse  possession  by  the  vendee  of  a  judgment  debtor,  under  the  cir- 
cumstances and  conditions  prescribed  by  the  three  and  Ave  years  statute  of 
limitation,  will  destroy  the  lien  of  a  judgment  creditor  and  bar  his  right  to 
recover  the  land  under  and  by  virtue  of  a  foreclosure  of  his  judgment  lien  and 
BheriflTs  deed  to  him. 

Appeal  from  the  57  Judicial  District,  Bexar  County.     Tried  below 
before  Hon.  A.  W.  Seeligson. 

Vol.  XLIX.  Civil— 41. 
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F.  Vandervoort,  0.  C.  Clamp  and  Shook  &  Vanderhoeven,  for  ap- 
pellants.— ^Adverse  possession  of  land  for  the  period  of  time  prescribed 
by  the  statute  of  limitations  of  three  years  (art.  3340,  Bev.  Stats.), 
when  properly  pleaded,  will  bar  a  suit  by  the  owner  of  the  title  in 
fee  simple  for  the  recovery  of  the  same;  and,  under  same  conditions, 
the  owner  of  a  judgment  lien,  mortgage  lien,  or  of  any  other  estate 
in  such  land  less  than  fee  simple  will,  in  like  manner,  be  barred 
of  his  suit  to  recover  the  same,  whatever  the  form  may  be  in  which 
such  suit  is  instituted.  Bev.  Civ.  Stats.,  1895,  arts.  3340,  3341, 
3347,  3348,  3349;  Towns  v.  Harris,  13  Texas,  507,  515  and  516; 
Armstrong  v.  Elliott,  20  Texas  Civ.  App.,  46,  47  and  48;  Wilcox 
V.  National  Bank,  93  Texas,  323,  332 ;  Smith  v.  TJzzell,.  61  Texas,  220, 
222;  Tennessee  &  P.  B.  Co.  v.  Mabry,  1  S.  W.,  511,  513;  Evans  v. 
Guipel,  35  S.  W.,  940,  941;  Smith  v.  Montes,  11  Texas,  24,  26; 
City  of  Galveston  v.  Williams,  69  Texas,  448,  449;  Beynolds  v.  Lans- 
ford,  16  Texas,  286,  294;  Sparks  v.  Hall,  29  Texas  Civ.  App.,  177, 
181;  Hill  V.  Harris,  64  S.  W.,  820,  823;  Hull  v.  Naumberg,  1  Texas 
Civ.  App.,  132,  135;  Kulp  v.  Kulp,  61  Kansas,  341;  Trust  Co.  v. 
Kyser,  7  Texas  Civ.  App.,  475,  48*0;  Moore  v.  Brown,  27  Texas  Civ. 
App.,  208,  210;  Thomson  v.  Weisman,  82  S.  W.,  503,  505;  Smith 
V.  Pate,  91  Texas,  696,  599;  City  of  Ft.  Worth  v.  Cetti,  85  S.  W., 
826,  829. 

The  written  muniments  of  title  need  not  be  recorded  under  art. 
3341,  Bev.   Stats.,  1895.     Craig  v.   Cartwright,   65   Texas,  413,  422. 

Where  the  purchaser  is  in  possession  under  a  complete  legal  title, 
such  as  a  deed  purporting  to  convey  the  land,  he  will  be  considered 
as  holding  adversely  to  all  the  world,  including  his  vendor,  from 
whom  his  title  and  possession  are  derived.  The  entry  or  the  holding 
in  such  case  imparts  no  recognition  of  a  subsisting  title  in  another, 
by  whose  permission  and  in  subordination  to  whose  continuing  title 
the  purcliaser  entered  or  holds.  Nowlin  v.  Beynolds,  25  Grattan 
(Va.),  137,  144;  Core  v.  Faupel,  24  West  Virginia,  238;  The  Society 
for  the  Propagation  of  the  Gospel  in  Foreign  Parts  v.  The  Town 
of  Pawlet  and  Ozias  Clarke,  4  Peters  (TT.  S.),  480,  506;  Bradstreet 
V.  Huntington,  5  Peters,  401,  439;  Osterhaut  v.  Shoemaker,  3  Hill 
(N.  Y.),  563;  Corwin  v.  Corwin,  9  Barb.  (N.  Y.),  219;  Ketchum 
V.  Spurlock,  34  W.  Ya.,  597,  12  S.  E.,  832;  Parkersburg  Bank  v. 
Neal,  28  W.  Va.,  *  744 ;  Bev.  Stats.,  art.  4652 ;  White  v.  McGregor, 
92  Texas,  556. 

Adverse  possession  of  land  for  the  period  of  time  prescribed  by 
the  statute  of  limitations  of  five  years  (art.  3342,  Bev.  Stats.),  when 
properly  pleaded,  will  bar  a  suit  by  the  owner  of  the  title  in  fee 
simple  for  recovery  of  the  same;  and,  under  same  conditions,  the 
owner  of  a  judgment  lien,  mortgage  lien,  or  of  any  other  estate  in 
such  land  less  than  fee  simple  will,  in  like  manner,  be  barred  of 
his  suit  to  recover  the  same,  whatever  the  form  may  be  in  which 
such  suit  is  instituted.  Same  autliorities  as  above,  also:  Bev. 
Stats.,  1895,  arts.  3342,  3347,  3348;  McCampbell  v.  Durst,  15  Texas 
Civ.  App.,  522,  529;  Towns  v.  Harris,  13  Texas,  507,  515  and  516; 
Wilcox  V.  Bank,  93  Texas,  323,  332;  Smith  v.  Uzzell,  61  Texas,  220, 
222;   Macklot  v.   Dubreuil    (Mo.),  43  Am.   Dec,   550,   559;  York  v. 
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Hutcheson,  83  S.  W.,  895,  897;  Evans  v.  Guipel,  35  S.  W.,  940,  941; 
Vodrie  v.  Tynan,  67  S.  W.,  680,  681;  Pendleton  v.  McMains,  32 
Texas  Civ.  App.,  675,  577 ;  Hill  v.  Harris,  64  S.  W.,  820,  823 ; 
Goldfrank  v.  Young,  64  Texas,  432,  435;  Ogle  v.  Hignet  (Mo.),  61 
S.  W.,  696. 

Ball  £  Ingrum,  for  appellee. — The  only  object  in  recording  an 
abstract  of  judgment  is  to  give  notice  to  purchasers  to  beware  (so 
far  as  the  defendant  is  concerned,  his  property  would  be  liable  under 
any  circumstances  to  pay  a  valid  judgment),  and  the  purchaser 
from  siich  judgment  lien  debtor  occupies  no  better  status  than  his 
vendor.     Hargrove  v.  De  Lisle,  32  Texas,  180. 

A  judgment  lien  creditor,  or  any  other  lien  holder  not  entitled 
to  possession  of  the  property,  has  no  cause  of  action  in  trespass  to 
try  title,  for  the  recovery  of  the  land,  covered  by  such  lien,  against 
the  purchaser  from  the  judgment  debtor  or  mortgagor,  until  after 
the  foreclosure  of,  and  sale  under  such  lien.  (A  judgment  lien  may 
be  foreclosed  by  issuance  and  sale  under  execution.  )  Prfitt  v.  Godwin, 
61  Texas,  334;  Edrington  v.  Xcwland,  57  Texas,  633;  Silliman  v. 
Gammage,  55  Texas,  369;  Mann  v.  Falcon,  25  Texas,  276. 

An  abstract  of  judgment,  when  properly  recorded  and  indexed, 
operates  as  a  general  lien  upon  all  of  the  real  estate  of  the  judgment 
debtor  in  such  county  where  said  abstract  of  judgment  is  so  recorded, 
subject  only  to  prior  liens  or  rights;  legal  or  equitable,  and  the  judg- 
ment creditor  has  the  right  to  levy  on  the  property  to  the  exclusion 
of  other  adverse  interest  subsequent  to  tlie  judgment  lien,  and  when 
the  levy  and  sale  is  mad.e,  the  title  of  the  purchaser  at  such  sale 
relates  back  to  the  time  of  the  recordation  of  the  abstract  of  judg- 
ment so  as  to  cut  off  all  intermediate  conveyances  and  encumbrances. 
17  Am.  &  Eng.  Enc.  of  Law  (2d  ed.),  p.  770. 

A  judgment  creditor  has  no  cause  of  action  against  the  judgment 
debtor  or  his  vendor,  in  trespass  to  try  title,  immediately  after  the 
registration  and  indexing  of  an  abstract  of  judgment,  and  no  such 
cause  of  action  would  accrue  until  the  foreclosure  and  sale  there- 
under, and  then  only  to  the  purchaser  at  such  said  sale.  Pratt  v. 
Godwin,  61  Texas,  334. 

Prior  to  the  foreclosure  of  a  judgment  lien,  the  judgment  creditor's 
only  cause  of  action  against  the  judgment  debtor,  or  his  vendor 
(except  to  set  aside  a  sale  because  in  fraud  of  creditors)  would  be 
to  foreclose  such  judgment  lien,  and  a  suit  therefor  could  be  main- 
tained at  any  time  within  ten  years  from  the  date  of  such  record 
and  index  unless  the  plaintiff  should  fail  to  have  execution  issued 
upon  his  judgment  within  twelve  months  after  the  rendition  thereof. 
Bev.  Stats.,  art.  3290;  Boyd  v.  Ghent,  95  Texas,  46;  Duty  v.  Graham, 
12  Texas,  427;  Pratt  v.  Godwin,  61  Texas,  334. 

Possession  is  and  can  only  be  adverse,  so  as  to  perfect  title  in 
such  possessor  under  either  the  three  or  the  five  years'  statute,  against 
one  who  is  entitled  to  possession;  and  limitation  notwithstanding  such 
possession  would  only  become  adverse,  and  the  statute  of  limitation 
become  operative  and  begin  to  run,  when  such  party  against  whom  it 
is  sought  to  be  plead  becomes  entitled  to  the  possession  of  the  prop- 
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erty  involved.  Smith  v.  Uzzell,  61  Texas,  222;  Ketterson  v.  Bailey, 
80  S.  W.,  97;  Bevised  Statutes,  art.  3349;  Tyler  on  Ejc.  and  Ad. 
Possession,  p.  881. 

NEILL,  Associate  Justice. — This  is  an  action  of  trespass  to  try 
title  brought  by  appellee  in  the  District  Court  of  Dimmit  County, 
on  August  17,  1903,  against  appellants,  Louisa  J.  White,  Grey  White 
and  Jesse  D.  Oppenheimer,  to  recover  1,781^  acres  of  land  situated 
in  said  county. 

The  appellants  White  plead  not  guilty  and  the  three  and  five 
years'  statutes  of  limitation.  It  is  unnecessary  to  make  further 
statement  of  the  pleadings. 

The  venue  was  by  consent  of  the  parties  changed  to  Bexar  County, 
where  the  case  was  tried  without  a  jury  and  judgment  rendered  in 
favor  of  appellee  for  all  the  land,  save  two  hundred  acres,  which 
were  awarded  to  the  Whites  as  the  homestead  of  Vivion. 

Conclusions  of  Fact. — In  view  of  the  fact  that  we  have  concluded 
that  a  consideration  of  the  question  of  limitation  is  alone  necessary 
to  determine  the  disposition  of  the  case,  we  shall  only  state  such 
facts  as  are  pertinent  to  that  issue. 

1.  On  August  10,  1891,  LaFayette  Vivion,  who  is  the  common 
source  of  title,  was  the  owner  of  and  resided  with  his  family  on  the 
lands  in  controversy.  On  December  28,  1894,  an  abstract  of  a 
judgment,  recovered  on  April  10,  1894,  in  the  Forty-fifth  Judicial 
District,  Bexar  County,  in  cause  N'o.  1850,  styled  Celeste  Pingenot 
V.  H.  C.  Tardy  and  L.  Vivion,  in  favor  of  appellee  against  L.  Vivion 
for  $21,607  with  interest  thereon  at  ten  percent  per  annum  from 
date,  was  recorded  in  the  judgment  record  of  Dimmit  County,  Texas. 

2.  On  February  28,  1896,  Lafayette  Vivion,  joined  by  his  wife, 
sold  and  conveyed  by  warranty  deed  of  that  date  all  the  land  in 
controversy,  save  survey  No.  635,  certificate  No.  2021,  F.  E.  Burnes, 
original  grantee,  to  Louisa  J.  White,  wife  of  Grey  White.  And  on 
the day  of  February,  1896,  they  sold  and  conveyed  by  their  quit- 
claim deed  of  that  date  to  the  same  grantee  survey  No.  635,  above 
described.  These  sales  were  made  for  the  full  value  of  the  lands. 
The  first  deed  was  duly  acknowledged  and  was  filed  for  record  in 
the  office  of  the  county  clerk  of  Dimmit  County  on  April  15,  1896, 
and  duly  recorded  on  the  18th  of  that  month.  The  acknowledgment 
of  the  quitclaim  deed  was  fatally  defective,  though  it  was  filed  for 
record  on  May  19,  1896,  in  the  office  of  the  county  clerk  of  Dimmit 
County,  and  recorded  on  the  21st  of  same  month. 

3.  The  grantee,  Louisa  White,  with  her  husband.  Grey  White, 
went  into  possession  of  the  land  described  in  the  deed  of  February 
28,  1896,  immediately  after  the  execution  of  said  deed,  which  pos- 
session was  taken  under  and  by  virtue  of  said  instrument,  and 
maintained  open,  uninterrupted,  peaceable,  exclusive  and  adverse 
possession  by  using  and  enjoying  the  same  and  paying  all  taxes 
due  thereon,  for  more  than  five  years  next  prior  to  filing  this  suit, 
the  grantee  claiming  the  land  during  the  entire  period  of  such 
possession  under  said  duly  recorded  deed.     Such  continuous,  peace- 
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able^  adverse  possession  of  Mrs.  White  and  her  husband  was  also 
held  and  maintained  by  them  during  said  period  under  title^  that  is, 
a  regular  chain  of  transfer  from  and  under  the  sovereignty  of  the 
soil  down  to  themselves. 

4.  Mrs.  White  and  her  husband.  Grey .  White,  also  went  into 
possession  of  survey  No.  635  described  in  the  quitclaim  deed  from 
Yivion  at  the  date  of  its  execution  and  had  been  in  peaceable  and 
adverse  possession  thereof  under  color  of  title,  that  is  to  say,  a  con- 
secutive chain  of  transfer  from  or  under  the  sovereignty  of  the  soil 
down  to  Mrs.  White,  it  not  being  regular,  because  the  deed  to  her 
being  defectively  acknowledged  was  not  duly  registered,  for  three 
years  next  prior  to  the  time  of  filing  this  suit. 

6.  An  execution  was  regularly  issued  out  of  the  District  Court 
of  Bexar  County  on  the  7th  day  of  January,  1902,  on  the  judgment 
described  in  the  abstract  of  judgment  referred  to  in  the  first  of  these 
findings,  properly  and  suflBciently  describing  said  judgment,  directed 
to  the  sherifiE  or  any  constable  of  Dimmit  County,  commanding  him 
to  make  the  full  amount  of  said  execution  out  of  the  goods  and 
chattels,  lands  and  tenements  of  the  said  L.  Yivion,  said  judgment 
being  in  full  force,  two  executions  having  been  previously  issued 
thereon,  the  first  on  July  8,  1894,  directed  to  the  sheriff  or  any  con- 
stable of  Bexar  County,  Texas,  and  returned  no  property  found,  the 
other  on  November  6,  1901,  directed  to  the  sheriff  or  any  constable 
of  Dimmit  County,  Texas,  and  returned  by  plaintiff's  attorney  therein 
without  having  been  placed  in  the  hands  of  an  officer  for  execution. 

6.  The  execution  of  January  7,  1902,  was  placed  in  the  hands 
of  the  sheriff  of  Dimmit  County,  Texas,  on  the  10th  of  January, 
1902,  and  was  by  him  levied  on  the  property  in  controversy  as  the 
property  of  L.  Vivion,  defendant  in  said  execution  and  judgment  on 
which  it  was  issued,  which  was  all  duly  advertised  by  the  sheriff 
for  sale  and  was,  on  the  first  Tuesday  of  February,  1902,  it  being 
the  fourth  day  of  the  month,  sold  at  public  vendue  at  the  court- 
house door  of  Dimmit  County,  Texas,  and  struck  off  by  said  sheriff 
at  said  sale  to  Celeste  Pingenot,  plaintiff  in  the  execution  as  well  as 
in  this  suit,  he  being  the  highest  bidder,  for  the  sum  of  $200.  On 
the  same  day  P.  C.  Tumlinson,  as  sheriff  of  said  county,  by  virtue  of 
said  execution  sale,  made  and  executed  a  deed  properly  describing 
the  property  in  controversy  conveying  the  same  to  said  Pingenot, 
which  deed  was  on  the  same  day  filed  for  record  and  duly  recorded 
in  the  ofiice  of  the  county  clerk  of  Dimmit  County,  Texas. 

Conclusions  of  Law. — Since  the  deeds  from  Vivion  and  wife  to 
Louisa  J.  White  are  prior  in  time  to  the  sheriff's  deed  to  Pingenot, 
there  being  no  question  of  fraud  affecting  the  validity  of  the  con- 
veyance, it  would  be  superior  in  law,  unless  the  judgment  on  which 
the  execution  issued  under  which  the  latter  deed  was  made  by  the 
sheriff  was  abstracted  and  the  abstract  recorded  according  to  law, 
so  as  to  fix  a  lien  on  the  land  from  the  date  of  its  recordation.  But 
if  such  a  judgment  lien  attached  to  the  land  it  would  be  unavailing 
if,   notwithstimding   such   Hen,   the   possession   of    appellants    White 
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ripened  into  title  by  virtue  of  the  three  or  five  years*  statute  of 
limitation  before  appellee  brought  this  action. 

It  will,  therefore,  under  our  view  of  the  ease,  be  unnecessary  to 
consider  the  question  as  to  whether  a  lien  in  favor  of  appellee  was 
fixed  on  the  premises  in  controversy  by  a  recordance  of  the  abstract 
of  the  judgment  under  which  he  bought  the  land  at  execution  sale, 
and  it  will  be  assumed  pro  hoc  vice,  that  it  was.  Then  the  only 
question  necessary  for  us  to  consider  and  determine  is,  did  the  statute 
of  limitations,  despite  such  lien,  bar  appellee's  right  of  recovery? 

"Every  suit  to  be  instituted  to  recover  real  estate,  as  against  any 
person  in  peaceable  and  adverse  possession  thereof  under  title  or 
color  of  title,  shall  be  instituted  within  three  years  next  after  the 
cause  of  action  sliall  have  accrued,  and  not  afterward.*'  Art.  3340, 
Hev.    Stats,    of    1895. 

"By  the  term  *title,*  as  used  in  the  preceding  article,  is  meant  a 
regular  chain  of  transfer  from  or  under  the  sovereignty  of  the  soil, 
and  by  ^color  of  title'  is  meant  a  consecutive  chain  of  such  transfer 
down  to  such  person  in  possession,  witliout  being  regular,  as  if  one 
or  more  of  the  memorials  or  muniments  be  not  registered,  or  not 
duly  registered,  or  being  only  in  writing,  or  such  like  defect  as  may 
not  extend  to  or  include  the  want  of  intrinsic  fairness  and  honesty; 
or  when  the  party  in  possession  shall  hold  the  same  by  a  certificate 
of  headright,  land  w^arrant  or  land  scrip,  with  a  chain  of  transfer 
down  to  him  in  possession."     Art.  3311,  Rev.  Stats,  of  1895. 

"Every  suit  to  be  instituted  to  recover  real  estate  as  against  any 
person  having  peaceable  and  adverse  possession  thereof,  cultivating, 
using  or  enjoying  the  same  and  paying  taxes  thereon,  if  any,  and 
claiming  under  a  deed  or  deeds  duly  registered,  shall  be  instituted 
within  five  years  next  after  the  cause  of  action  shall  have  accrued, 
and  not  afterward;  provided,  that  this  article  shall  not  apply  to 
anyone  in  possession  of  land,  who  in  the  absence  of  this  article 
would  deraign  title  through  a  forged  deed;  provided  further,  that 
no  one  claiming  under  a  forged  deed,  or  deed  executed  under  a 
forged  power  of  attorney,  shall  be  allowed  the  benefits  of  this  article/' 
Art.  3342,  Bev.  Stats,  of  189S. 

"Whenever  in  any  case  the  action  of  a  person  for  the  recovery 
of  real  estate  is  barred  by  any  of  the  provisions  of  this  chapter,  the 
person  having  such  peaceable  and  adverse  possession  shall  be  held  to 
have  full  title,  precluding  all  claims.''  Art.  3347,  Bev.  Stats,  of 
1895. 

"Teaceable  possession,'  within  the  meaning  of  this  chapter,  is 
such  as  is  continuous  and  not  interrupted  by  adverse  suit  to  recover 
tlie  estate."     Art.   3348,  Bev.   Stats,  of  1895. 

"^Adverse  possession'  is  an  actual  and  visible  appropriation  of  the 
land,  commenced  and  continued  under  a  claim  of  right  inconsistent 
with  and  hostile  to  the  claim  of  another."  Art.  3349,  Bev.  Stats, 
of  1895. 

The  only  possible  doubt  as  to  the  facts  in  this  case  meeting  and 
fulfilling  every  condition  essential  to  bar  appellee's  action  and  vest- 
ing in  appellant,  Louisa  J.  White,  full  title,  preclusive  of  all  claims 
to  the  premises,  is  that  of  adverse  possession  to  appellee's  claim  by 
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virtue  of  his  judgment  lien.  If  her  possession  was  adverse  to  such 
claim,  then,  under  the  facts  established  by  the  uncontroverted  evi- 
dence, the  statute,  both  of  three  and  five  years,  bars  this  action  as 
to  the  lands  held  under  her  first  deed  from  Vivion,  and  that  of  three 
years  bars  it  as  the  lands  held  under  the  second. 

The  lien  did  not  arise  from  any  contract  affecting  the  land  be- 
tween appellee  and  Vivion,  but  arose  from  a  hostile  proceeding  of 
the  one  against  the  other.  It  was  a  creature  of  their  hostility,  the 
child  of  their  lawsuit,  the  fond  nursling  of  the  one,  the  repudiated 
bastard  of  the  other.  As  it  had  its  origin  in  hostility  it  became  a 
lien  hostile  to  Vivion's  title  to  the  lands  which  were  transferred  by 
him  to  Mrs.  White  in  hostility  to  such  claim.  As  to  Vivion  and 
his  grantee  it  was  a  lien  in  inviium,  essentially  different  in  character 
from  one  created  by  contract,  which  may  affect  a  third  party  by 
reason  of  privity  with  one  through  whose  contract  it  originated.  As 
is  demonstrated  by  the  principle,  "that  a  possession  and  claim  of 
land  under  an  executory  contract  of  purchase  is  not  such  an  adverse 
possession  as,  if  continued  for  the  requisite  period  by  the  grantee 
or  one  in  privity  with  him,  will  bar  an  entry  by  the  grantor  within 
the  statute  of  limitation,"  which  was  sought  to  be  applied  by  this 
court  in  the  case  of  Runge  v.  Gilbougli,  87  S.  W.,  832,  wliich,  if 
inaptly  applied,  its  application  is  sliown  by  cases  cited  in  the  opinion. 

Where  a  lien  upon  land  created  in  inviium  the  owner,,  as  by  a 
judgment,  while,  if  in  existence  when  he  sells  property  affected  by 
it  to  another,  continues  to  exist  and  the  property  in  the  hands  of 
the  vendee  subject  to  it,  if  no  other  title  supervene,  as  long  as  such 
lien  exist,  yet  the  possession  of  such  vendee  is  not  held  in  subordina- 
tion but  antagonistic  to  such  lien.  And  being  so  held  for  the  requisite 
period  ripens,  per  force  of  the  statute  of  limitation,  into  an  adverse 
title  precluding  all  claims,  including  such  lien.  This  title  by  limi- 
tation, thus  supervening,  frees  the  land  of  such  lien.  For  the  title 
of  the  judgment  debtor  has  been  extinguished,  not  by  his  deed,  so 
far  as  the  lien  is  concerned,  but  by  virtue  of  the  statute  of  limitations 
which  has  vested  in  another  a  title  separate,  distinct  and  independent 
from  that  once  held  by  the  judgment  debtor  and  with  which  the 
owner  under  the  newly  acquired  title  is  no  longer  in  privity.  Burton 
V.  Carroll,  96  Texas,  320. 

This  does  not  contravene  the  statute  which  provides  that  when  a 
judgment  "lien  has  been  acquired  ...  it  shall  continue  for  ten 
years  from  the  date  of  such  record  and  index,  unless  the  plaintiff 
shall  fail  to  have  execution  issued  upon  his  judgment  within  twelve 
months  after  the  rendition  thereof."  (Art.  3290,  Rev.  Stats.)  For 
when  limitations  has  extinguished  the  defendant's  title,  it  is  -as 
though  it  had  never  been,  and  such  judgment  can  only  operate  as 
a  lien  upon  real  estate  of  the  defendant  in  the  judgment.  But  it 
nevertheless  does  operate  as  a  lien  upon  all  the  real  estate  of  the 
defendant  situated  in  the  county  where  the  record  and  index  of 
the  judgment  were  made,  arid  upon  all  real  estate  which  the  de- 
fendant may  thereafter  acquire  situated  in  said  county;  and  will  con- 
tinue to  operate  as  such  lien  for  ten  years  from  the  date  of  such 
record  and  index. 
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To  illustrate,  had  Vivion's  grantee,  Louisa  J.  White,  never  taken 
possession  of  the  land,  or,  having  taken  possession,  had  failed  either 
to  continue  in  possession  the  required  statutory  period,  or  perform 
such  acts  as  were  essential  to  vest  title  by  virtue  of  the  statute  of 
limitation,  the  judgment  would  have  continued  to  operate  as  a 
lien  upon  the  land  until  sold  under  execution,  when  it  would  have 
merged  in  the  sherifE's  deed  to  appellee,  and  vested  in  him  all  the 
title  Vivion  had  in  the  lands  at  the  time  the  abstract  of  the  judg- 
ment was  recorded  and  indexed  in  Dimmit  County;  or,  had  there 
been  no  sale  under  the  judgment,  it  would  have  operated  as  a  lien 
on  the  lands  for  ten  years  from  the  date  of  the  recordation  and  in- 
dexing the  judgment.  It  was  only  when  Mrs.  White  acquired  a 
separate  and  independent  title,  by  virtue  of  the  statute  of  limitation^ 
from  that  of  Vivion,  and  from  such  acquisition,  ceased  to  hold  under 
his  title  or  in  privity  with  him,  that  the  judgment  ceased  to  operate 
as  a  lien  upon  the  lands.  If,  after  having  acquired  such  independent 
title,  she  alid  her  husband  had,  at  any  time  within  ten  years  from 
the  date  of  recording  and  indexing  the  judgment,  conveyed  the  lands 
to  Vivion,  the  lien  would  have  again  attached  by  operation  of  the 
statute,  just  as  it  would  to  any  other- lands  Vivion  might  have  ac- 
quired after  the  abstract  was  recorded  and  indexed. 

Under  this  construction  the  statute  relating  to  judgment  liens  is 
consistent  with  that  of  limitation,  both  stand  together,  operate  in 
perfect  harmony  and  without  a  jar,  and  each  serves  the  purpose  of 
its  enactment.  The  construction  contended  for  by  appellee  would 
bring  them  in  conflict  and  in  some  cases  defeat  the  purpose  of  one 
or  the  other.  For  if  the  insistence  of  appellee  as  to  the  construction 
of  the  statute  relating  to  judgment  liens  should  prevail,  then  the 
statute  of  limitation  of  actions  for  land  might  be  suspended  and 
inoperative  as  to  all  lands  affected  by  a  judgment  during  the  entire 
period  of  time  such  lien  could  exist,  which  might  be  ten  years.  Though 
all  the  conditions,  which  otherwise  would  bar  a  right  of  action  and 
give  to  him  who  performed  them  full  title  precluding  all  claims, 
might  concur  during  the  entire  statutory  period,  the  statute  of  limi- 
tations would  be  nugatory,  thus  enabling  one  who  has  such  a  lien, 
by  his  failure  to  foreclose  it,  to  play  the  *^dog  in  the  manger'*  and 
defeat  the  purpose  of  a  statute  grounded  on  the  soundest  public 
policy. 

The  insistence  of  appellee  "that  the  purchaser  of  land  charged 
with  a  judgment  lien  from  the  judgment  debtor,  occupies  no  better 
position  than  his  vendor,"  is,  without  more,  ordinarily,  a  sound 
proposition  of  law.  But  it  is  applicable  only  in  cases  where  nothing 
has  supervened  to  make  the  attitude  of  the  vendee  different  from 
that  of  his  vendor  at  the  time  of  the  sale.  But  where  the  vendor 
is  not  in  actual  possession  cultivating,  using  or  enjoying,  etc.,  and 
his  vendee  takes  immediate  possession  of  the  land  under  his  deed  and 
commences  cultivating,  using  and  enjoying  the  same,  then  his  atti- 
tude is  different  from  that  of  the  vendor  at  the  time  of  the  sale,  and 
we  apprehend  that  he  does  not  occupy  the  same  relation  to  the 
judgment  creditor  that  his  vendor  did.  But  suppose  the  judgment 
debtor  at  the  time  of  the  sale  was  in  possession  cultivating,  using 
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and  enjoying  the  premises,  it  by  no  means  follows  that  because  his 
vendee,  who  entered  upon  the  land  and  continued  to  cultivate  or 
enjoy,  use,  etc.,  occupies  no  better  position  than  his  vendor,  that  such 
possession  could  not^  through  the  statute  of  limitations,  ripen  into 
title  preclusive  of  the  judgment  creditor's  claim  of  a  judgment  lien. 
Might  it  not  be  that  the  continued  possession,  occupation,  cultivation, 
etc.,  by  the  judgment  debtor  would  have  effected  the  same  result? 
It  is  true  that  this  would,  ordinarily,  avail  him  nothing;  for  as 
long  as  he  owned  the  land,  regardless  of  whether  the  claim  of  lien 
by  his  judgment  creditor  was  barred  or  not,  it  would,  if  not  exempt, 
be  subject  to  execution  issued  on  the  judgment,  provided  it  had  not 
become  dormant  or  itself  not  barred  by  the  statute  of  limitation. 
That  the  statute  of  limitations  might  run,  even  in  favor  of  the  judg- 
ment debtor,  would  seem  to  be  the  logical  effect  of  the  decisions  in 
the  following  cases:  Pendleton  v.  McMains,  75  S.  W.,  349;  Thomp- 
son v.  Weisman,  82  S.  W.,  503;  City  of  Fort  Worth  v.  Cetti,  85  S. 
W.,  827;  Logan  v.  Robertson,  83  S.  W.,  395;  Cobb  v.  Robertson,  86 
S.  W.,  747. 

In  the  second  case- just  cited  it  is  said  by  the  Supreme  Court: 
"In  the  case  of  Pendleton  v.  McMains,  75  S.  W.,  349,  the  Court 
of  Civil  Appeals  of  the  Fourth  District  held  the  contrary  doctrine. 
Judge  Fly,  for  the  court,  said:  ^More  than  thirteen  years  had  elapsed 
after  the  rendition  of  the  judgment  before  this  suit  was  instituted, 
and  during  all  those  years  defendants  in  error  had  been  in  posses- 
sion of  the  land  and  claiming  title  to  it  against  the  world.  There 
is  no  peculiar  sacredness  in  a  title  to  land  obtained  through  a  judg- 
ment that  lifts  it  out  of  the  scope  and  purview  of  statutes  of  limi- 
tations and,  if  the  possession  be  adverse  for  ten  years,  whether  it 
be  by  the  defendant  in  the  judgment  or  anyone  else,  it  will  perfect 
a  title.*  Application  for  writ  of  error  was  made  in  that  case  to  this 
court,  and  was  denied.  The  point  at  issue  was  presented  by  the 
application.  This  court  has  held  that  a  vendor,  by  executed  con- 
veyance, who  remains  in  possession  of  the  land,  claiming  it  as  his 
own,  without  notice  other  than  possession,  may  acquire  against  his 
vendee  a  title  by  limitation.'*  If  a  defendant  against  whom  judgment 
.  has  been  rendered  for  the  recovery  of  land  in  his  possession  can, 
non  obstante,  by  remaining  in  possession  for  the  requisite  period 
acquire  title  by  limitation  as  against  the  plaintiff  in  the  judgment, 
no  reason  is  perceived  why  a  defendant  in  a  judgment  for  money 
can  not  in  like  manner  acquire  title  to  land  as  against  a  lien  fixed 
upon  it  by  virtue  of  such  judgment.  A  judgment  for  the  land  itself 
certainly  has  as  much  force  as  a  judgment  lien  upon  it  could  have. 
And  if  title  by  limitation  can  be  acquired  by  one  defendant  in  defi- 
ance of  the  judgment,  it  would  seem  it  could  likewise  be  acquired 
by  the  other  despite  the  judgment  lien. 

Again,  it  is  contended  by  the  appellee  that  a  judgment  creditor 
has  no  cause  of  action  against  the  judgment  debtor  or  his  vendee 
by  reason  of  the  registration  and  indexing  the  judgment,  and  that 
no  right  of  action  would  accrue  until  foreclosure  and  sale  there- 
under, and  then  it  would  only  accrue  to  the  purchaser  at  such  sale. 
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What  we  have  said  before  anticipates  and  virtually  settles  this  con- 
tention adversely  to  appellee. 

We  will  now  cite  and  to  some  extent  discuss  other  authorities  by 
which  we  were  controlled  in  reaching  the  conclusion  that  the  cause 
of  action  of  a  judgment  lienor  accrues  against  the  vendee  of  his 
judgment  debtor  as  soon  as  such  vendee  takes  possession  of  the  land 
by  virtue  of  his  deed,  and  that  if  suit  be  not  instituted  to  recover 
the  land  before  the  lapse  of  time  within  which  it  is  required  to 
be  brought,  such  action  will  be  barred. 

The  case  of  Towns  v.  Harris,  13  Texas,  507,  was  an  action  of 
trespass  to  try  title,  brought  October  16,  1846,  by  Towns  against 
Samuel  Harris  and  others.  It  was  proved  that  Edwin  Waller  owned 
and  possessed  the  land  in  controversy  from  December  17,  1836,  to 
May  21,  1810,  when  he  sold  it  to  Mosely  Hooker,  who,  on  the  same 
day,  conveyed  it-  in  trust  to  John  W.  Harris  and  E.  M.  Pease  to 
secure  certain  notes  due  Waller.  The  notes  and  deed  of  trust  were 
transferred  to  Samuel  Harris,  one  of  the  defendants,  in  July,  1841, 
after  which  time  Waller  had  no  interest  in  the  notes  and  deed  of 
trust.  On  January  17,  1814,  the  trustees  sold  the  premises  under  the 
trust  deed  and  Samuel  Harris  became  the  purchaser  at  such  sale. 
Hooker  owned,  possessed  and  paid  taxes  on  tlie  land  from  May  21, 
1840,  the  date  of  sale  by  Waller  to  him,  until  January  17,  1844, 
when  it  was,  as  stated,  sold  hy  the  trustees  to  Harris.  From  that 
time  up  to  the  trial  Harris  owned,  possessed  and  paid  taxes  on  the 
land.  All  the  deeds  of  conveyance  were  duly  recorded  in  the  county 
where  the  premises  were  situated.  On  March  18,  1840,  John  R. 
Oakley  recovered  a  judgment  for  a  large  sum  of  money  against  Edwin 
Waller  in  the  District  Court  of  Brazoria  County,  with  a  stay  of 
execution  for  one  year  less  one  day,  upon  which  a  number  of  execu- 
tions were  issued,  the  first  on  March  17,  1841,  and  the  tenth  on 
October  14,  1845.  The  plaintiff.  Towns,  claimed  title  to  the  premises 
under  a  sale  made  by  the  sheriff  of  Brazoria  County  on  November  5, 
1845,  by  virtue  of  an  execution  issued  on  said  judgment.  The  de- 
fendants plead  not  guilty  and  the  statutes  of  limitations  of  three 
and  five  years.  By  article  1621,  Hartley's  Digest,  it  was  provided 
tliat  a  final  judgment  of  tlie  Supreme,  District  or  County  Court  should 
"operate  as  a  lien  on  all  tlie  property  of  the  defendant,  situated  and 
being  in  the  same  county  where  judgment  is  rendered,  from  the 
day  of  the  date  of  the  judgment.''  The  five  years'  statute  of  limita- 
tion then  in  force  was,  so  far  as  applicable  to  that  case  and  the  one 
under  consideration,  the  same  as  now.  Hart.  Dig.,  arts.  2391,  2392. 
The  Supreme  Court,  after  discussing  questions  relating  to  the 
validity  of  the  execution  and  the  bond  given  to  stay  the  execution 
for  twelve  months,  in  an  opinion  by  Justice  Lipscomb,  said:  "There 
is  anotlier  ground  on  which  tlie  judgment  must  have  been  the  same 
for  the  defendants,  even  if  all  the  executions  had  been  valid,  and 
the  twelve  montlis'  bond  valid,  that  is,  the  plaintiff's  title  was  barred 
by  the  statute  of  limitation  before  the  commencement  of  the  suit, 
as  tlie  possession  of  the  defendants  and  -those  under  whom  they 
claimed,  was  adverse  from  21st  of  May,  1840,  and  this  suit  was 
not  commenced  until   16th  of   October,   1846.     We   believe  that   al- 
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though  the  court  erred  in  relation  to  the  executions  oflEered  in  evi- 
dence, yet,  that  the  result  would  have  been  the  same  if  the  execu- 
tions had  been  received,  as  the  liens,  if  any  acquired  by  the  judgment, 
were  lost  by  the  want  of  diligence  to  have  the  liens  enforced,  and 
also  that  the  statute  of  limitations  would  have  insured  a  verdict  and 
judgment   for   the    defendants/' 

If,  as  contended  by  appellee  in  the  present  case,  the  statute  did 
not  commence  to  run  and  no  right  of  action  accrued  to  plaintiff 
until  he  bought  under  the  judgment,  it  could  not  have  been  lield  by 
the  Supreme  Court  that  Towns'  action  was  barred,  for  he  never 
bought  until  November  5,  1845,  and  he  instituted  his  suit  on  Octo- 
ber 16,  1846,  lacking  a  few  days  of  a  year  after  his  purchase.  Yet, 
according  to  the  opinion,  though  he  had  only  a  judgment  lien,  the 
statute  commenced  to  run  from  May  21,  1840,  when  Edwin  Waller, 
the  judgment  debtor,  sold  the  premises  to  Mosely  Hooker,  who 
then  went  into  possession,  which  was,  under  the  decision,  adverse 
to  the  lien  or  claim  of  Oakley,  the  judgment  creditor. 

In  the  case  of  Hull  v.  Naumberg,  1  Texas  Civ.  App.,  135,  it  was 
held,  upon  the  principle  "that  a  creditor  having  a  judgment  lien 
against  the  real  estate  of  a  debtor  may  maintain  a  suit  tO  assert 
such  lien  against  his  debtor  and  another  to  whom  the  property  has 
been  fraudulently  conveyed,  without  in.  the  first  instance  procuring 
execution  and  levy,"  that  an  action  could  be  maintained  by  the  judg- 
ment creditor  who  has  a  lien  on  the  land  without  resorting  to  exe- 
cution and  levy  to  cancel  a  fraudulent  homestead  claim  set  up  by 
the  debtor,  and  enforce  the  judgment  lien  against  the  real  estate 
so  claimed  as  exempt. 

From  this  and  the  cases  cited  in  the  opinion  it  would  seem  that 
the  appellee  in  this  case,  having  a  judgment  lien  on  the  land  in 
controversy,  could,  at  the  moment  Mrs.  White  bought  it  from 
Vivion,  have  instituted  suit  against  her,  based  upon  his  lien,  to 
cancel  her  deed  and  subject  the  land  to  his  judgment  lien.  This 
remedy  would  have  been  as  effectual  as  a  suit  of  trespass  to  try  title 
brought  after  sale  of  the  land  under  execution. 

But  it  seems  to  be  a  principle  well  established  that  where  pre- 
liminary steps  are  essential  to  the  bringing  an  action  upon  a  claim, 
and  such  steps  may  be  taken  by  tlie  claimant,  he  can  not  prevent 
tlie  operation  of  the  statute  of  limitations  by  unnecessary  delay  in 
taking  such  action,  and  if  he  fails  to  act  within  a  reasonable  time 
the  statutory  limitation  will  run.  (Kulp  v.  Kulp,  61  Kan.,  341, 
32  Pac,  1118,  21  L.  R.  A.,  550,  and  cases  cited.)  There  was  not 
in  all  the  time  it  is  claimed  limitations  was  running  in  favor  of 
appellants,  a  single  month  that  appellee  could  not  have  had  the 
land  sold  under  execution  issued  on  his  judgment,  bought  it  in  and 
have  brought  suit  against  them  and  recovered  the  land.  If  these 
were  necessary  preliminary  steps  to  bringing  his  action,  his  failure 
to  take  them  within  a  reasonable  time,  under  the  principle  announced, 
barred  his  right  of  recovery. 

In  view  of  the  undisputed  facts  and  the  principles  of  law  enun- 
ciated, the  trial  court  should  have  rendered  judgment  for  defendants. 
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and  it  now  becomes  our  duty  to  reverse  its  judgment  and  render 
such  judgment  here. 

It  is  therefore  considered^  ordered  and  adjudged  by  the  court 
that  the  plaintiff.  Celeste  Pingenot,  take  nothing  by  his  suit  and 
that  the  defendants  go  hence  without  delay. 

Reversed  and  rendered. 

Writ  of  error  refused. 
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Abandonment. 

Of  husband  by  wife.    See  Homestead,  2. 

Offer  to  sell  is  not.    See  Bomeateady  S. 

Gift  by  husband  to  wife.    See  Homeateadf  4. 

Removal  to  another  State.    See  Homestead,  5. 

Certainty  of  proof  required.     See  Homestead,  8. 

Declarations  as  evidence  of.     See  Homestead,  9. 

Where  no  new  home  has  been  acquired.     See  Homestead,  10, 

Burden  of  proof  of.     See  Homestead,  7. 

Of  claim  to  improvements  on  land.    See  Innocent  Purchaser,  1, 

Abatement. 

Plea  in.    See  Pleading,  2, 

Absence. 

Of  female  witness.     See  Continuance,  2. 
From  State.     See  Limitation,  1, 

Abstract  of  Land  Title. 

Effect  of  publication  of.     See  Copyright,  1-4. 

Abnttlns:  Owner. 

Liability  for  condition  of  sidewalk.     See  Cities,  1. 

Acknowledgment. 

Misnomer  in  certificate  of.     See  Contract,  1. 

Suit  to  correct  certificate.  See  Limitation,  7. 
1.  The  certificate  of  acknowledgment  of  a  married  woman  being  in  statutory 
form,  the  testimony  of  the  notary  that  he  did  not  remember  whether 
or  not  he  explained  any  part  of  the  instrument  to  the  woman,  but  if 
she  objected,  he  did  so,  was  insufficient  to  raise  the  issue  as  to  the 
validity  of  said  acknowledgment  in  the  absence  of  evidence  that  the 
woman  did  not  fully  understand  the  instrument.  Taylor  v,  Sillim'an, 
285. 

Action. 

For  injuries  inflicted  in  another  State.     See  Constitutional  Law,  2, 
Venue  fixed  by  foreign  law.     See  Contract,  8. 
To  correct  certificate  of  acknowledgment.     See  Limitation,  7. 
Condition  precedent  to.     See  Waiver,  1,  2. 

Administration. 

Reqsort  of  sale.     See  Administrator's  Sale,  2. 
Land  certificate  to  heirs.     See  Patent,  2. 

Administrator's  Sale. 

1.  After  an  administrator  has  fairly  and  legally  effected  a  sale  of  lands  of 
an  estate,  the  mere  fact  that  tlie  purchaser  of  such  lands  reconveys  them 
to  the  administrator  in  his  individual  capacity  and  as  trustee  for  cer- 
tain creditors,  would  not  have  the  effect  of  re-investing  the  estate  with 
the  title.     Berryman  v,  McDonald,  81. 

2«  M  between  the  recitals  in  an  administrator's  deed  concerning  the  pa^- 


654  Index. 

Administrator's  Sale — Continued, 

ment  of  the  purchase  money  and  the  statements  in  his  report  of  the 
sale,  the  latter  should  have  greater  probative  force.     Id. 

3.  Although  the  probate  law  in  force  in  1842  required  sales  of  land  by  ad- 

ministrator to  be  on  a  credit  of  twelve  months,  a  sale  for  cash  with 
the  approval  of  the  court  would  be  only  an  irregularity  which  could 
not  be  taken  advantage  of  in  a  collateral  proceeding.     Id. 

4.  Evidence  considered  under  which  an  administrator's  deed  was  held  to  con- 

vey title  to  land  though  order  of  sale  and  of  confirmation  were  not 
shown,  tho  records  of  tne  court  having  been  burned,  and  presumptions 
in  its  favor  from  lapse  of  time  and  long  delay  in  adverse  claim  being 
indulged.    Fields  v.  Burnett,  446.         0 

Admission. 

Of  plaintiff's  cause  of  action.     See  Burden  of  Proof,  1, 

Adverse  Possession. 

Of  former  tenant.     See  Limitation,  2-J^. 

Under  conflicting  boundary.     See  Limitation,  l(hl2. 

Definition  of.     See  Limitation^  17. 

Peremptory  charge  on.    See  Limitation,  18. 

Agency. 

Authority  of  railway  conductor.     See  Carriers  of  Passengers,  5. 

Notice  to  agent  or  director.     See  Corporations,  i,  2. 

For  sale  by  Commissioners'  Court.     See  County  School  Land,  1,  2. 

Assault  by  servant.     See  Master  and  Servant,  1. 

Of  ticket  seller.     See  Railtcays,  16. 

1.  Plaintiff's  suit  was  based  upon  a  contract  in  writing  purporting  to  have 

been  executed  by  defendant's  agent;  defendant  denied  the  authority  of 
the  agent  to  execute  the  contract,  but  this  denial  was  not  verified;  no 
exception  was  taken  in  the  court  below  to  this  answer  of  the  defendant, 
nor  was  any  objection  made  to  tlie  evidence  introduced  by  defendant 
in  support  of  the  plea.  Held,  that  the  failure  to  except  to  the  answer 
and  object  to  the  evidence  in  the  court  below  was  a  waiver  of  a 
verification  of  the  answer,  and  the  judgment  of  the  court,  based  upon 
said  answer  and  evidence,  could  not  be  attacked  for  the  first  time  on 
that  ground  on  appeal.  Waco  Mill  d  Elev.  Co.  v.  Allis-Chalmers  Co., 
426. 

2.  In  the  absence  of  evidence  that  the  authority  of  an  agent  is  evidenced  by 

an  instrument  in  writing,  the  parol  testimony  of  his  principal  is  ad- 
missible to  prove  the  scope  of  the  same.    Id. 

3.  The  statements  or  declarations  of  an  agent  are  not  admissible  to  create 

or  increase  his  authority.     Id, 
'4.  The  rule  is  not  invariable  tliat  an  a<vent  cannot  purchase  for  himself  from 
his  principal.    An  exception  exists  when  the  principal  is  fully  informed 
that  the  agent  is  acting  and  buying  for  himself,  and  not  in  his  capacity 
as  agent.     Texas  Brokerage  Co.  v.  Bark  ley  d-  Co.,  632. 

5.  An  agent  or  broker  cannot  recover  commissions  on  a  sale  to  himself.     A 

claim  for  damages  for  breach  of  a  contract  of  sale  by  the  defendant 
to  the  plaintiff,  and  a  claim  for  commissions  on  such  sale  as  defendant's 
agent  or  broker,  are  inconsistent,  and  cannot  be  asserted  at  the  same 
time.     The  establishment*  of  one  would  destroy  the  other.     Id, 

6.  In  order  to  entitle  a  land  apent  to  commissions   which  he  would  have 

made  but  for  the  refusal  of  the  owner  to  consummate  the  sale,  it  must 
appear  that  the  prospective  purchaser  was  ready,  able  and  willing  to 
accept  i;he  terms  proposed  by  the  owner.  Evidence  considered,  and 
held  not  sufTieient  to  entitle  an  asront  to  recover  commissions  claimed 
by  him.     Winters  v.  Portwood,  297. 

7.  In  an  action  by  land  agents  for  commission  upon  a  sale  of  land,  the  de- 

fendant plead  that  plaintiffs  were  employed  upon  the  express  under- 
standing that  any  sale  they  might  make  would  have  to  be  subject  to 
the  approval  of  defendant's  wife.  Over  the  objections  of  plaintiffs,  a 
witness  was  allowed  to  testify  that  defendant  told  him,  the  plaintiffs 
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not  being  present,  that  the  sale  in  question  was  made  subject  to  his 
wife's  approval.  Held,  the  testimony  was  self  serving  and  hearsay,  and 
beside  the  real  issue  in  the  case.     Baker  d  Co,  v.  De'  Vttt,  607. 

8.  The  general  rule  is  that  a  real  estate  agent  having  a  contract  authorizing 

him  to  effect  a  sale,  is  entitled  to  the  commissions  agreed  upon  where 
he  procures  a  buyer  who  consummates  the  purchase  of  the  property  on 
terms  satisfactory  to  the  owner;  and,  ordinarily,  when  it  is  shown  that 
the  agent  was  instrumental  in  bringing  the  buyer  and  seller  together, 
the  fact  that  the  agent  was  the  procuring  cause  of  the  sale  afterwards 
consummated  is  sufficiently  established.    Edwards  v.  Pike,  30. 

9.  The  owner  of  property  has  the  right  to  place  the  same  in  the  hands  of 

two  or  more  agents  for  sale,^  and  when  this  is  done  and  the  fact  is 
known  to  the  agents,  the  mere  fact  that  one  of  the  agents  was  in- 
strumental in  bringing  the  owner  and  buyer  together  is  not  alone  suffi- 
cient to  entitle  such  agent  to  the  commission  upon  a  consummation  of 
a  sale  by  the  owner.  When  competing  agents  offer  the  property  to  the 
same  buyer  on  different  terms,  that  agent  is  entitled  to  the  commission, 
although  not  the  one  introducing  the  buyer,  whose  contract  with  the 
buyer  the  owner  ratifies  and  consummates.     Id. 

10.  Where  different  agents  have  the  same  property  for  sale,  the  test  which 

ought  to  control  in  fixing  the  liability  of  the  owner  for  commissions 
upon  a  sale  is:  WMthin  the  knowledge  of  the  owner  at  the  time,  was 
the  sale  consummated  on  terms  agreed  upon  between  the  buyer  and  the 
broker  who  brought  the  parties  together,  or  was  it  consummated  on 
other  terms  as  the  result  of  negotiations  between  another  broker  and 
the  buyer  and  after  the  buyer  had  abandoned  the  contract  with  the 
first  broker?    Id, 

11.  An  agent  who  has  the  exclusive  right  to  sell  property,  or  who  is  ignorant 

that  another  agent  has  a  right  equal  to  his  own,  and  who  brings  the 
owner  and  buyer  together,  is  entitled  to  his  commission  when  a  sale 
is  consummated  by  the  owner  himself  or  by  the  agency  of  another 
broker.    Id, 

Altemative  Belief. 

Prayer  for.     See  Trespass  to  Try  Title,  2, 

Ambigruity. 

Parol  evidence  to  explain.    Seei  Evidence,  1,  2, 

Amendment. 

Superseding  original  petition.     See  Fees  of  Office,  1, 

Filing  without  leave.     See  Limitation,  8. 

Refusing  leave  to  file.  See  Pleading,  3. 
1.  In  an  original  petition  the  two  railroad  defendants  were  fully  and  cor- 
rectly named;  in  an  amended  petition  it  was  alleged  that  "the  defend- 
ants are  railroad  corporations  .  «  .  ,  and  have  been  duly  and  legal- 
ly cited,  and  have  answered  herein;"  the  defendants,  in  an  answer  to 
said  amended  petition,  designated  themselves  as  "defendants,  the  Ft. 
W.  &  R.  G.  Ry.  Co.  and  the  St.  L.  &  S.  F.  Ry.  Co.;"  after  the  evidence 
was  closed,  and  the  first  argument  for  the  plaintiff  had  been  made,  the 
court  permitted  the  plaintiff  to  file  a  second  amended  petition  wherein 
the  names  of  the  defendants  were  stated  in  full.  Held,  that  the  filing 
of  the  first  amended  petition  did  not  operate  as  a  dismissal  of  plain- 
tiff's suit  against  the  defendants  named  in  the  original  petition,  and 
the  statute  of  limitation  did  not  run  against  plaintiff's  cause  of  action 
by  reason  thereof.    8t,  Louis  d  8.  F.  Ry.  Co.  v.  Wilhelm,  639. 

Amonnt  in  Controversy. 

Counterclaim  growing  out  of  plaintiff's  action.     See  Jurisdiction,  2. 

1.  Plaintiff  brought  suit  upon  an  unpaid  check  for  $100  and  prayed  for 

judgment  for  that  sum,  interest,  costs  of  suit  and  for  general  relief. 

There  was  no  allegation  of  damages.    Held,  that  the  amount  involved  did 

not  exceed  $100,  that  the  judgment  of  the  County  Court  on  appeal  from 
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the  Justice's  Court  was  final  and  that  no  appeal  could  be  prosecated 
therefrom.    Potta  v.  Deyerle,  281. 

Anti-Trust  Law. 

Restraining  violation  of.    See  Injunction,  1. 

Appeal. 

Bond  necessary  to  jurisdiction.     See  Appeal  Bond,  1,  ft. 

Where  judgment  of  county  court  is  final.    See  Amount  in  Controversy^  1, 

Presentation  of  case  by  brief.     See  Briefs,  1-8. 

From  interlocutory  order.     See  Injunction,  S. 

1.  Under  article  2262,  Revised  Statutes,  providing  that  all  appeals  to  the 

District  Court  from  orders  or  decrees  of  the  County  Court,  in  the  ad- 
ministration of  estates,  shall  be  tried  anew,  any  one  interested  in  the 
estate  may  intervene  in  the  proceeding  after  appeal  by  other  parties 
to  the  District  Court;  and  this,  although  the  intervener  had  been  a 
party  to  the  proceedings  in  the  County  Court  and  had  not  perfected 
the  appeal  from  the  County  to  the  District  Court.  Harrell  v.  Traweek, 
Admr,,  417. 

2.  To  a  suit  by  his  landlord  for  rent,  the  tenant  plead  in  setoff  in  the  Justice 

Court  that  the  landlord  had  wrongfully  stopped  the  sale  of  ten  bales 
of  cotton  belonging  to  the  defendant,  and  that  in  the  meantime  the 
price  of  cotton  had  declined,  and  the  defendant  was  thereby  dama^red; 
upon  appeal  to  the  County  Court  the  defendant  abandoned  said  plea, 
and  alleged  instead  that,  by  stopping  the  sale  of  the  ten  bales  of  cotton, 
the  landlord  prevented  him  from  consummating  the  purchase  of  a  tract 
of  land  and  to  lose  a  forfeit  of  $100  which  he  had  put  up,  whereby 
he  was  damaged  to  that  extent.  Held,  that  under  the  provisions  of 
article  358,  Sayles'  Civil  Statutes,  the  trial  court  erred  in  allowing 
the  setoff  in  the  County  Court  because  it  was  not  the  same  pleaded  in 
the  Justice  Court.    Jund  v,  Stute,  510. 

Appeal  Bond. 

Liability  of  surety.     See  Receivers,  i. 

1.  In  order  to  perfect  an  appeal  from  a  Justice's  Court  by  a  party  against 

whom  a  money  judgment  has  been  rendered,  it  is  necessary  to  execute 
an  appeal  bond  or  make  a  pauper's  affidavit  in  lieu  thereof.  In  the 
absence  of  such  bond  or  affidavit  the  County  Court  would  have  no  juris- 
diction, and  hence  a  Court  of  Civil  Appeals  would  have  none  by  appeal 
from  the  County  Court.    Harris  v.  Robinson  d  Martin,  437. 

2.  It  is  not  necessary  that  an  appeal  bond  be  signed  by  the  principal  in  the 

bond.  It  is  sufficient  if  the  same  is  signed  by  the  sureties.  Palmer  v. 
Spandenherg,  331. 

Appearance. 

By  nonresident  defendant.     See  Jurisdiction,  1. 
For  purpose  of  setting  cause.    See  Jurisdiction,  S. 

Argument  of  Counsel. 

Affidavits  of  jurors.     See  Practice  in  Trial  Court,  5. 
Reading  authorities  to  jury.     See  Practice  in  Trial  Court,  7. 
Harmless  Error  in.     See  Practice  in  Trial  Court,  8. 

1.  When  an  argument  of  counsel  on  the  trial  of  a  case  is  not  improper  per 

se,  an  assignment  of  error  complaining  of  the  same  must  be  supported 
by  a  statement  in  the  brief  showing  it  was  unwarranted  by  the  facts 
or  circumstances  in  evidence.     Maffi  v.  Stephens,  Trustee,  346. 

2.  A  criticism  upon  the   Appellate  Court  of  another  State,   and  upon  the 

judges  of  such  court  in  ar^ment  to  a  jury,  while  improper,  is  not 
reversible  error  when  the  criticism  is  withdrawn  by  the  attorney  mak- 
ing it,  and  the  jury  are  instructed  by  the  court  to  disregard  the 
argument.     Missouri,  K.  d  T.  Ry.  Co.  of  Tew.  v.  Hibbitts,  420. 

8.  Upon  the  amount  of  damages  to  be  awarded  by  the  jury  an  attorney  has 
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the  right  to  draw  a  conclusion  from  the  evidence  and  discuss  to  the 
jury  what  he  thinks  would  be  a  proper  amount.    Id. 

4.  Improper  language  used  by  counsel  in  addressing  the  jury  becomes  harm- 
less when  withdrawn  by  the  counsel  and  the  jury  are  instructed  by 
the  court  to  disregard  it.    San  Antonio  d  A.  P,  Ry,  Co.  v.  Martin,  198. 

6.  In  a  suit  for  damages  for  personal  injuries  received  in  a  collision  of  rail- 
road trains,  counsel  for  plaintiff  used  the  following  language  in  his 
opening  ar^ment:  "Consider  how  this  man  (the  plaintiff)  must  have 
suffered,  pmned  there  against  the  wall  with  all  this  weight  of  seats 
and  debris  piled  on  top  of  him,  and  poor  old  man  Trippett  beneath 
him."  Held,  under  the  circumstances,  the  reference  to  Trippett,  who 
was  fatally  injured,  was  not  improper.  Chicago,  R.  I.  d  G.  Ry.  Co.  v. 
Poore,  191. 

Assanlt. 

By  servants  of  defendant.    See  Master  a>nd  Servant,  1. 

Asfignment  of  Error. 

Must  be  copied  in  brief.     See  Briefs,  1,  2. 

Containing  distinct  propositions.     See  Briefs,  5. 

On  insufficiency  of  evidence.    See  Briefs,  6. 

Upon   admission   of  evidence.     See   Briefs,   7. 

Matters  not  considered  without.     See  Instrtictions  to  Juries,  SO. 
1.  An  assignment  of  error  which  embraces  the  entire  charge  except  the  pre- 
liminary statement  of  the  issues  and  the  measure  of  damages,  offends 
against  the  rules  for  briefing.    The  alleged  error  should  be  pointed  out 
by  propositions.    Oulf,  C.  d  S.  F.  Ry.  Co.  v.  Walters,  71. 

Assnmed  Bisk. 

Charge  held  correct.    See  Master  and  Servant,  2. 
Acts  of  fellow  servant.     See  Master  and  Servant,  5. 
Duty  to  give  warning.     See  Master  and  Servant,  6,  7. 
Servant's  knowledge  of  negligence.     See  Master  and  Servant,  H. 
Unknown  dangers.    See  Negligence,  5. 

Attorney. 

Conduct  on  trial.    See  Argument  of  Counsel,  1-5. 

Presumption  of  authority.     See  Jurisdiction,  4. 

Misconduct  of  counsel.  See  Practice  in  Trial  Court,  4,  5,  8. 
1.  A  judgment  which  in  the  absence  of  pleading  or  evidence  or  verdict  to 
support  it  awards  to  the  attorneys  for  the  plaintiffs  a  part  of  the 
amount  of  the  verdict,  is  fundamental  error.  Especially  where  the 
interests  of  minors  are  involved.  El  Paso  d  S.  W.  Ry.  Co.  v.  Murtle, 
274. 

Auditor. 

1.  The  duty  of  an  auditor  is  to  so  make  up  an  account  that  the  undisputed 
items  upon  either  side  may  be  eliminated  from  the  contest  and  the 
issue  thereby  narrowed  to  the  points  in  dispute.  Items  in  his  report 
not  excepted  to,  are  conclusive,  but  as  to  such  as  are  excepted  to,  the 
report  is  without  effect.  Report  of  an  auditor  considered,  and  held  to 
contain  his  conclusions  and  other  matters  upon  which  he  was  not 
authorized  to  pass.     Lone  Star  Salt  Co.  v.  Blount,  139. 

Bill  of  Exceptions. 

To  refusal  of  leave  to  withdraw  announcement.  See  Practice  in  Trial 
Court,  1. 
1.  In  order  to  predicate  error  upon  the  refusal  of  the  trial  court  to  instruct 
the  jury  not  to  consider  improper  evidence,  a  bill  of  exception  should 
be  reserved  to  the  ruling  of  the  court.  City  of  San  Antonio  v.  Wilden- 
stein,  615. 

Vol.  XLIX.  Civil--42. 
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2.  In  the  absence  of  a  bill  of  exception  to  the  action  of  the  trial  court  in  ex- 
cluding evidence,  an  assignment  based  on  such  action  will  not  be 
considered.     Hirach  t?.  Pation,  499. 

Bond. 

Necessary  to  jurisdiction.    See  Appeal  Bond,  i. 
Signature  of  principal.     See  Appeal  Bond,  2, 

Books. 

Demand  for  production  of.    See  Continuance,  S. 

Bonndarles. 

1.  A  call  in  the  fleldnotes  of  a  deed  for  a  railroad  right  of  way,  should  be 

regarded  as  a  call  for  the  line  of  another  tract  of  land  and  not  as  a 
call  for  a  road  or  highway,  and,  when  an  actual  survey  discloses  a  con- 
flict in  the  calls,  it  becomes  a  question  of  fact  for  the  jury  to  deter- 
mine from  all  the  circumstances  whether  it  was  the  intention  of  the 
grantor  to  convey  to  the  center  of  the  right  of  way  or  only  to  the 
outer  boundary  thereof.    Couch  v.  Texas  d  P.  Ry.  Co.,  188. 

2.  Where  there  is  no  dispute  as  to  the  boundary  between  contiguous  owners 

of  land,  and  one  ot  them  points  out  a  line  which  he  mistakenly  sup- 
poses to  be  the  dividing  line,  in  the  absence  of  facts  which  would  con- 
stitute estoppel,  the  owner  pointing  out  the  line  is  not  bound  thereby. 
Hunter  v.  Malone,   116. 

3.  An  agreement  as  to  the  dividing  line  between  the  owner  of  one  tract  and 

a  tenant  of  the  other  owner,  is  not  binding  on  either  owner  in  the 
absence  of  authority  in  the  tenant  to  make  the  agreement.    Id. 

4.  Mere  acquiescence  in  the  position  of  a  boundary  line,  when  no  one  has 

been  induced  to  change  his  situation,  for  a  period  short  of  the  longest 
period  of  limitation,  is  insufficient  to  estop  the  acquiescing  party  or 
raise  the  presumption  of  an  agreement.     Id, 

5.  Growing  out  of  a  dispute  as  to  a  boundary,  a  suit  of  forcible  entry  and 

detainer  was  filed  for  possession  of  the  strip  of  land  in  dispute;  pend- 
ing that  suit  the  defendant  executed  to  the  plaintiff  a  release  in  writ- 
ing of  all  his  right  to  the  land  involved  therein,  and  the  suit  was  dis- 
missed; subsequently,  the  defendant  in  that  suit  filed  a  suit  of  tres- 
pass to  try  title  against  the  plaintiff  in  that  suit  to  recover  said  strip 
of  land;  the  land  in  dispute  in  the  forcible  entry  and  detainer  case 
was  described  in  the  complaint  as  being  upon  one  survey,  and  in  the 
petition  in  the  suit  of  trespass  to  try  title  it  was  alleged  to  be  upon 
a  different  survey,  but  in  both  documents  it  was  described  by  metes 
and  bounds  so  that  it  was  obvious  that  the  land  in  controversy  in 
both  suits  was  the  same,  and  the  plaintiff  in  the  latter  suit  admitted 
on  the  trial  that  such  was  the  case.  Held,  that  in  the  suit  of  trespass 
to  try  title  the  court  properly  instructed  a  verdict  for  the  defendant. 
Motl  17.  Stephens,  8. 

Briefs. 

Necessity  of  proposition.     See  Assignment  of  Error,  1;  Practice  on  Ap- 
peal, 12, 
Necessity  of  statement..   See  Argument  of  Counsel,  1, 
Failure  to  file.     See  Practice  on  Appeal,  18. 

1.  Assignments  of  error  not  copied  into  a  brief  will  not  be  considered  on 

appeal.     Dignoxoity  v.  Sullivan,  583. 

2.  An  assignment  of  error  not  copied  into  appellant's  brief  will  not  be  con- 

sidered on  appeal  when  objection  is  made  by  appellee.  City  of  Comanche 
V.   Ooodson,  406. 

3.  Where  a  "proposition"  under  an  assijrnment  of  error  contains  several  dis- 

tinct points  or  propositions,  and  the  precise  point  intended  to  be  re- 
viewed cannot  be  ascertained  from  the  subjoined  "statement,"  the  as- 
signment will  not  be  considered.  Qalveston,  H.  d  8,  A.  Ry,  Co.  v. 
Janert,  17. 

4.  A  reference  to  many  different  pages  of  the  stenographer's  report  in  sup- 

port of  a  general  statement  as  to  the  evidence,  is  not  a  sufficient  com- 
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pliance  with  the  rules  for  the  preparation  of  briefs  when  the  appel- 
lant's statement  as  to  the  evidence  is  controverted  by  the  appellee. 
Hirsch  v,  Patton,  499. 
6.  When  the  statement  under  an  assignment  of  error  does  not  show  the  rele- 
vancy of  a  charge  refused  by  the  court,  or  how  the  appellant  was  preju- 
diced by  the  action  of  the  court,  the  assignment  will  not  be  considered. 
Statements  in  a  brief  should  briefly  but  substantially  reflect  all  that 
there  is  in  the  record  relating  to  the  proposition,  and  there  should  be 
a  specific  reference  to  the  pages  of  the  record  supporting  each  state- 
ment.   Id. 

6.  When  an  assignment  of  error  is  based  on  the  sufficiency  or  insufficiency 

of  the  evidence  to  support  a  proposition,  the  evidence  should  be  set 
out  in  the  brief.  An  Appellate  Court  is  not  required  to  examine  the 
record  to  ascertain  what  evidence  it  contains  bearing  on  the  question. 
Oaar,  Scott  d  Co.  v.  Burge,  599. 

7.  An  assignment  of  error  based  upon  the  admission  of  evidence,  followed 

by  a  statement  which  fails  to  show  what  objection  was  made  to  the 
introduction  of  the  evidence,  or  what  ruling  was  made  by  the  court 
upon  such  objection,  and  which  does  not  refer  to  any  bill  of  exception 
or  page  of  the  record  from  which  the  appellate  court  might  ascertain 
what  the  objection  and  the  ruling  were,  will  not  be  considered  on  ap- 
peal.    Jackson  v.  Tonahilly  169. 

8.  Rule  31  for  the  Courts  of  Civil  Appeals  requires  that  a  statement  follow- 

ing a  proposition  under  an  assignment  of  error  shall  contain  a  "brief 
statement  in  substance  of  such  proceedings,  or  parts  thereof,  contained 
in  the  record,  as  will  be  necessary  and  sufficient  to  sustain  and  sup- 
port the  proposition,  with  a  reference  to  the  pages  of  the  record." 
A  statement  which  consists  of  mere  legal  conclusions,  and  contains  no 
reference  to  the  pages  of  the  record,  is  not  a  compliance  with  said 
rule,  and  does  not  entitle  the  assignment  of  error  to  which  it  relates 
to  consideration.    Parish  v.  Nelson,  559. 

Broker. 

Claim  for  commission.    See  Agency,  5-9. 

Sale  of  property  pledged.     See  Paiohbroker,  IS. 

Burden  of  Proof. 

Of  limitation  on  carriers'  liability.     See  Carriers  of  Goods,  2. 

Of  abandonment.     See  Homestead,  7,  8. 

Of  contributory  negligence.     See  Negligence,  9,  12. 

That  track  was  fenced.  See  Railtoaye,  5. 
1.  Where,  in  a  suit  upon  a  promissory  note,  the  defendant,  the  maker  of  the 
note,  admits  that  the  plaintiff  has  a  good  cause  of  action  except  in  so 
far  as  it  might  be  defeated  by  proof  of  failure  of  consideration  and 
notice  of  that  fact  to  the  plaintiff,  the  defendant  thereby  assumes  the 
burden  of  proof,  and  to  justify  a  verdict  in  his  favor  the  evidence  must 
amount  to  more  than  a  mere  suspicion  that  the  plaintiff  had  notice  of 
the  vice  in  the  note  before  his  purchase  of  the  same.  Cochran  v. 
Priddy,  39. 

Gairlers  of  Ooods. 

Clerical  error  in  contract.     See  Contract,  5. 

Contribution  between  defendants.    See  Joint  Wrongdoers,  1. 

1.  A  stipulation  in  a  shipping  contract  as  to  the  time  within  which  suit 

must  be  brought  for  breach  of  the  same,  affects  the  remedy  only  and 
is  controlled  by  the  law  of  the  forum,  irrespective  of  the  place  of  the 
contract.    St.  Louis  d  S.  F.  R.  Co.  v.  Bryce,  608. 

2.  Where  an  action  is  based  upon  a  breach  by  a  common  carrier  of  a  com- 

mon law  duty  the  burden  of  proof  is  upon  the  carrier  to  allege  and 
prove  a  contract  limiting  its  liability,  that  such  contract  is  reasonable, 
and  that  the  shipper  has  not  complied  therewith.    Id. 

3.  A  stipulation  or  requirement  by  a  railroad  company,  in  a  contract  for 

the  transportation  of  live  stock,  that  a  request  to  stop  its  train  for 
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the  purpose  of  feeding  and  watering  the  stock  must  be  in  writing,  is 
unreasonable,  and  will  not  be  enforced.  A  verbal  request  is  sufficient. 
Oulf,  C.  d  S.  F.  Ry.  Co.  v.  Kimble,  623. 

4.  In  a  suit  for  damages  for  negligent  delay  in  the  transportation  of  cattle 

from  Texarkana  to  St.  Louis,  a  witness  who  had  been  engaged  in  the 
shipment  of  cattle  between  said  points  for  a  long  time  and  who  was 
familiar  with  the  route  and  distance,  would  be  qualified  to  testify  as 
to  the  time  which  would  be  reasonably  required  to  make  the  trip.  St. 
Louia,  I.  S.  d  S.  Ry.  Co,  v.  Rogers,  304. 

5.  A  carrier  being  charged  with  delay  in  the  transportation  of  cattle  over 

its  own  line,  the  fact  that  a  connecting  carrier  was  guilty  of  negligence 
in  failing  to  deliver  said  cattle  to  the  defendant  at  an  earlier  hour, 
was  irrelevant  and  immaterial,  and  the  trial  court  properly  refused  to 
charge  the  jury  that  the  negligence  of  the  first  carrier  would  excuse 
the  negligence  of  the  defendant.     Id, 

6.  Where  it  appeared  from  the  evidence  that  the  delay  in  the  transportation 

of  cattle  was  caused  solely  by  the  failure  of  the  carrier  to  provide  a 
suitable  engine  to  move  the  shipment,  the  court  properly  refused  to 
give  to  the  jury  a  charge  upon  the  Federal  statute  forbidding  railroads 
from  detaining  cattle  in  cars  longer  than  28  hours.    Id, 

7.  By  the  terms  of  a  shipping  contract  it  was  provided  that  in  case  of  loss 

or  damage  to  the  live  stock,  in  consideration  of  a  reduction  in  the 
freight  rate,  the  liability  of  the  carrier  should  be  limited  to  the  market 
value  of  the  stock  at  the  place  of  shipment  and  should  not  exceed  a 
certain  amount  per  head.  Held,  not  binding  on  the  shipper  in  the 
absence  of  evidence  that  there  was  in  fact  a  reduction  of  rate,  and 
that  the  contract  was  fairly  made  and  entered  into.     Id. 

8.  In  an  action  against  a  railroad  company  for  damage  to  a  shipment  of 

cattle  caused  by  negligence  in  handling  and  delay  in  transportation, 
pleadings  considered,  and  held  not  subject  to  special  exception  on  the 
ground  that  they  were  not  sufficiently  full  and  specific.  San  Antonio 
d  A,  P.  Ry,  Co,  V.  Martin,  197. 

9.  In  an  action  against  a  railroad  company  for  damage  to  a  shipment  of 

cattle  the  court  charged  the  jury  that  it  was  the  duty  of  a  railroad 
company  to  transport  the  cattle  with  all  reasonable  diligence  and  speed 
and  within  a  reasonable  time.  Held,  that  the  distinction  between  said 
charge  and  a  charge  to  the  effect  that  it  was  the  duty  of  the  railroad 
company  to  exercise  reasonable  care  to  safely  transport  within  a  rea- 
sonable time,  etc.,  is  too  nice  to  justify  the  conclusion  that  the  jury 
were  misled  thereby.  The  two  forms  of  expression  are  often  treated 
as  interchangeable.     Id. 

10.  Where  a  shipment  of  sheep  could  not  be  sold  until  three  days  after  their 

arrival  at  market,  and  their  failure  to  arrive  in  time  for  an  earlier 
market  was  caused  by  the  negligence  of  the  carrier,  in  estimating  the 
damage  sustained  by  the  owner  the  condition  of  the  sheep  at  the  time 
they  were  sold,  and  not  at  the  time  of  their  arrival  at  their  destination, 
should  be  considered.    St,  Louis  d  8,  F.  Ry.  Co.  v.  Wilhelm,  639. 

11.  In  a  suit  against  several  railroad  companies  for  damages  to  a  shipment 

of  cattle  alleged  to  have  resulted  from  negligent  rough  handling  and 
delay  in  transportation,  the  following  portion  of  the  court's  cliarge 
considered  and  approved: 

(A).  "You  will  find  in  favor  of  such  defendants,  if  any,  as  you 
may  find  from  the  evidence  did  not  contribute  to  the  injury  of  said 
cattle  by  negligent  rough  handling  and  unreasonable  delays."  Held, 
not  subject  to  the  objections,  in  view  of  other  portions  of  the  charge, 
that  it  required  the  jury  to  find  affirmatively  from  the  evidence  that 
the  defendants  did  not  contribute  to  the  injuries  complained  of  before 
they  could  find  for  the  defendants,  and  that  the  charge  assumed  that 
the  defendants  had  injured  the  cattle. 

(B).  "If  you  shall  find  that  the  defendants  or  either  of  them 
transported  said  cattle  with  reasonable  dispatch  and  did  not  delay  the 
same  unreasonably,  and  did  not  handle  said  cattle  roughly  or  injure 
them  thereby,  or  if  you  find  said  cattle  were  not  damaged,  then  you 
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will  find  for  the  defendants  in  this  case  or  for  such  one  as  did  not 
contribute  to  their  injury  by  negligence  in  handling  or  transporting 
them."  Held,  in  view  of  another  portion  of  the  charge  which  required 
the  jury  to  find  that  the  delays  and  rough  handling,  if  any,  were  neg- 
ligent, the  above  charge  was  not  subject  to  the  criticism  that  it  misled 
the  jury  to  believe  that  one  of  the  defendants  was  not  guilty  of  negli- 
gence in  the  respects  named,  nor  that  rough  handling  constituted  neg- 
ligence as  matter  of  law. 

(C).  "In  estimating  the  damages  you  will  take  into  consideration 
only  such  damages  as  may  have  l^en  sustained  by  reason  of  unrea- 
sonable delays  and  rough  handling,  if  any."  Held,  apparent  from  the 
charge  as  a  whole  that  by  the  terms  "rough  handling"  the  court  meant 
such  unreasonable  and  negligent  handling  of  the  cattle  as  was  beyond 
the  natural  and  usual  way  of  handling  such  shipments.  Southern  Kan, 
Ry,  Co.  V,  Yarhrough,  407. 

Carriers  of  Passengers. 

Protection  from  weather.     See  Negligence,  IS, 
Alighting  from  moving  car.     See  Negligence^  2^-26, 
Boarding  moving  train.     See  Negligence,  27,  28. 
Obstruction  of  station  platform.    See  Railways,  17. 

1.  Carriers  of  passengers  owe  to  their  passengers  the  duty  of  exercising  a 

very  high  degree  of  care,  or  the  highest  degree  of  care,  and  a  charge 
which  defines  the  degree  of  care  in  such  cases  as  "a  high  degree  of 
care"  is  subject  to  criticism  for  indefiniteness.  Hardin  v.  Ft.  Worth 
d  D.  C.  Ry.  Co.,  184. 

2.  In  a  suit  by  a  passenger  on  a  freight  train  against  a  railroad  for  per- 

sonal injuries,  a  charge  that  if  there  was  any  difference  in  the  safety 
of  transportation  on  a  freight  train  and  on  a  passenger  train  the 
plaintiff  assumed  the  increased  risk,  held  inappropriate  under  the  facts 
of  this  case.    Id, 

3.  Knowledge  that  it  is  dangerous  to  get  on  a  moving  railroad  train  does 

not  render  the  attempt  to  do  so  negligence  per  ae,  except  in  cases  where 
the  evidence  excludes  any  other  reasonable  hypothesis  than  that  the  act 
was  contributory  negligence,  and  the  rule  applies  more  strongly  in  the 
case  of  a  child  who  has  been  directed  by  an  employe  of  the  railroad 
company  to  board  a  moving  train.  San  Antonio  d  A,  P,  Ry.  Go,  v. 
Trigo,  523. 

4.  In  a  suit  for  damages  resulting  from  personal  injuries  received  by  a  minor 

while  attempting  to  board  a  moving  railroad  train,  evidence  that  the 
ticket  oiBce  was  closed  and  the  agent  absent,  that  an  employe  of  the 
company  told  the  child  to  get  off  the  train  and  buy  a  ticket,  and  that 
the  ticket  agent  told  him  to  get  on  the  train,  although  then  in  mQtion, 
were  all  links  in  the  chain  of  circumstances  that  led  up  to  the  acci- 
dent, and  therefore  admissible  in  evidence.  Id. 
6.  The  plaintiff  having  testified,  in  an  action  for  damages  for  personal  in- 
juries, that  the  conductor  in  charge  of  the  train  instructed  him  to  jump 
from  the  moving  train,  and  the  conductor  having  denied  this  state- 
ment, and  testified  further  that  he  had  no  authority  from  the  defend- 
ant company  to  advise  or  tell  any  one  to  jump  from  a  moving  train, 
the  court  properly  refused  to  instruct  the  jury  to  find  for  the  defend- 
ant if  they  believed  from  the  evidence  that  the  conductor  had  no  direct 
or  implied  authority  from  the  railroad  company  to  direct  the  plaintiff 
to  leave  the  moving  train.  A  conductor  in  charge  of  a  passenger  train 
is  the  representative  of  the  company,  and  must  refrain  from  conduct 
which  would  expose  a  passenger  to  peril.  Missouri,  K,  d  T.  Ry.  Co.  of 
Tew,  «.   BihUtts,  419. 

6.  Evidence  considered,  and  held  sufficient  to  support  a  finding  that  a  pas- 

senger was  not  guilty  of  contributory  negligence  in  alignting  from  a 
moving  railroad  train.     Id. 

7.  In  a  suit  for  damages  for  personal  injuries  received  by  a  passenger  while 

alighting  from  a  railroad  train,  testimony  of  the  injured  party  that  the 
train  started  with  a  "jerk"  waa  sufficient  evidence  to  authorize  the  trial 
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court  to  submit  the  issue  as  to  whether  or  not  the  train  started 
"suddenly  and  unexpectedly."    Texas  Midland  Railroad  v.  Ritchey,  409. 

8.  Whether  or  not  a  passenger  in  alighting  from  a  moving  railway  train 

acted  as  an  ordinarily  prudent  person  would  have  done  under  the  same 
or  similar  circumstances,  is  a  question  of  fact  for  the  jury.    Id. 

9.  The  testimony  of  a  witness  that  he  had  on  several  occasions  seen  the  box 

or  foot-stool  used  by  a  railroad  company  as  an  alighting  appliance 
for  its  passengers,  tilt  and  cause  passengers  to  fall,  was  admissible  as 
tending  to  charge  defendant  with  notice  of  the  defective  character  of 
said  stools.     Missouri,  K,  d  T,  Ry.  Co.  v,  Dunbar,  13. 

10.  In  the  absence  of  evidence  showing  that  the  conditions  were  the  same  at 

the  time  of  a  subsequent  test  or  experiment  as  at  the  time  an  injury 
was  inflicted  by  the  appliances  used  in  the  experiment^  testimony  as  to 
such  experiment  is  not  admissible.    Id, 

11.  Testimony  as  to  the  temporary  condition  of  the  pavement,  at  a  railroad 

station,  such  as  lumps  of  coal  or  clinkers  lying  thereon,  four  or  five 
weeks  after  an  accident  occurred  there,  alleged  to  have  been  caused  by 
its  uneven  and  defective  condition,  is  not  admissible  to  prove  the  oon- 
dition  of  the  pavement  at  the  time  of  the  accident.    Id. 

12.  A  railroad  company,  as  a  carrier,  of  passengers,  is  charged  with  the  duty 

of  furnishing  not  only  reasonably  safe  applianccfs  for  its  passengers 
to  alight,  but  it  is  its  duty  to  exercise  a  high  degree  of  care  to  fur- 
nish the  safest  appliances.  Missouri,  K,  d  T.  Ry.  Co.  of  Texas  v.  Duf^ 
bar,  12. 

13.  A  special  charge  upon  the  decree  of  care  which  railroads  owe  their  pas- 

sengers, considered,  and  held  properly  refused  because  if  literally  con- 
strued it  authorized  a  verdict  against  the  defendant  railroad  only  in 
the  event  it  failed  to  exercise  a  high  degree  of  care  and  exempted  it 
from  liability  if  it  used  less  than  a  high  degree  of  care.    Id. 

14.  In  a  suit  by  a  passenger  for  damages  for  personal  injuries  received  while 

attempting  to  alight  from  a  railroad  train,  wherein  the  defendant  was 
charged  with  negligence  in  failing  to  stop  the  train  at  a  station  a 
sufficient  time  to  allow  plaintiff  to  alight  therefrom  with  safety,  in 
allowing  the  exit  from  the  train  to  become  crowded  with  incoming  pas- 
sengers, whereby  plaintiff  was  delayed  in  leaving  the  train,  and  in 
starting  the  train  suddenly,  thereby  throwing  plaintiff  to  the  ground, 
charge  of  the  court  considered  and  approved,  and  instructions  requested 
by  defendant  considered,  and  held  properly  refused.  Galveston,  H. 
d  8.  A.  Ry.  Co.  V.  Berry,  621. 

15.  As  to  what  was  or  would  be  the  natural  or  probable  result  of  the  negli- 

gence of  a  railroad  company  in  carrying  a  female  passenger  in  deli- 
cate health  past  her  destination,  involves  a  question  of  fact  to  be  de- 
termined by  the  jury  under  the  conditions  and  circumstances  then  ex- 
isting. Evidence  as  to  injuries  alleged  to  have  been  received  by  such  a 
passenger  by  reason  of  having  been  carried  beyond  her  destination, 
considered,  and  held  to  require  the  submission  of  the  issue  of  natural 
or  probable  consequences  to  the  jury.  Missouri,  K.  d  T.  Ry.  Co.  of 
Texas  v.  Morgan,  212. 

16.  It  is  not  essential  to  a  recovery  for  the  negligence  of  another  that  the 

precise  injury  which  did  in  fact  occur  might  or  must  have  been  antici- 
pated; it  is  sufficient  that  from  the  situation  and  conditions  then 
existing  some  injury  might  have  been  sustained  as  the  natural  and 
probable  result  of  the  negligent  conduct  and  that  injury  did  in  fact 
occur.    Id. 

17.  In  a  suit  by  the  husband  and  wife  against  a  railroad  company  for  dam- 

ages for  carrying  the  wife  beyond  her  .destination,  the  wife  having  tes- 
tified that  while  on  the  train  she  told  the  train  auditor  her  destina- 
tion and  that  he  promised  to  let  her  off  at  said  station,  the  testimony 
of  the  husband  that  upon  arrival  of  the  train  at  said  station  he  asked 
the  auditor  if  his  wife  was  on  the  train,  was  not  altogether  irrelevant. 
Id. 

18.  There  bein^  no  statute  requiring  it,  it  is  not  negligence  as  matter  of  law 

for  a  railroad  company  to  fail  to  call  the  name  of  the  station  at  which 
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a  passenger  train  is  about  to  stop,  and  when  the  evidence  was  conflict- 
ing upon  the  issue  whether  or  not  the  station  was  in  fact  called,  it  was 
reversible  error  for  the  court  to  peremptorily  instruct  the  jury  that  a 
failure  to  do  so  was  negligence.    Id. . 

19.  One  who  habitually  rides  on  a  freight  train  with  the  knowledge  and  con- 

sent of  the  railroad  employees,  does  not  occupy  the  position  of  a 
trespasser,  and  the  railroad  company  owes  him  the  duty  of  exercising 
at  least  ordinary  care  to  prfevent  injuring  him.  Qulf,  C.  d  8.  F,  Ry, 
Co,  V,  Walters,  71. 

20.  Where  a  passenger  on  a  railroad  has  been  provided  with  a  seat  in  the 

coach  and  he  voluntarily  abandons  his  seat  and  goes  upon  the  platform 
of  the  car  while  the  same  is  in  motion,  and  his  riding  there  contributes 
to  his  injury,  he  is  prima  facie  guilty  of  negligence,  and  the  burden 
rests  upon  him  to  overcome  the  imputation  of  negligence  by  showing 
that  he  was  upon  the  platform  either  from  the  necessity  of  the  sit- 
uation, or  by  direction  or  inducement  of  those  in  charge  of  the  train. 
When  this  is  done,  a  question  of  fact  is  presented  for  the  jury  to  say 
whether  the  passenger  acted  as  a  reasonably  cautious  and  prudent  per- 
son would  have  acted  under  similar  circumstances.  Evidence  con- 
sidered, and  held  to  raise  this  question,  and  a  charge  considered  and 
held  to  properly  submit  the  same  to  the  jury,  in  the  absence  of  a 
special  instruction  presenting  the  converse  phase  of  the  case  which  the 
plaintiff  might  have  requested  but  did  not.  Runnels  v,  Pecos  d  N,  T. 
Ry,  Co,,  150. 

21.  Evidence  of  warning,  given  by  a  railroad  employee  to  a  passenger,  of  an 

impending  collision,  considered,  and  held  insufficient  to  raise  the  issue 
of  contributory  negligence  on  the  part  of  the  passenger  in  failing  to 
heed  the  alleged  warning.    Id. 

• 

Cases  Distinguished,  Followed,  etc. 

1.  Kendall  v.  Hackworth,  66  Texas,  499,  distinguished.     Lumpkin  v,  Btory, 

332. 

2.  Long  V.  Chicago,  R.  I.  &  T.  Ry.  Co.,  94  Texas,  58,  followed.     Gulf,  C.  & 

S.  F.  Ry.  Co.  V.  Howard,  97  Texas,  613,  and  Cloyd  v.  Galveston,  H.  & 
S.  A.  Ry.  Co.,  37  Texas  Civ.  App.,  506,  distinguished.  Galveston,  H, 
d  N.  Ry.  Co.  V.  Cochran,  591. 

3.  Fishback  v.  Young,  19  Texas,  515;  Pendleton  v.  Shaw,  18  Texas  Civ.  App., 

439;  Soye  v.  Maverick,  18  Texas,  101;  Lyne  v.  Sanford,  82  Texas,  61, 
and  other  cases,  followed.  Leonard  v.  Rives,  33  S.  W.,  29J;  McKinney 
V.  Brown's  Heirs,  51  Texas,  94;  Grant  v.  Wallis,  60  Texas,  .352;  Todd 
V.  Masterson,  61  Texas,  618;  Eastland's  Ex'r  v.  Lester,  15  Texas,  98; 
Causici  v.  La  Coste,  20  Texas,  269,  distinguished.  Fields  v,  Burnett, 
446. 

4.  Harwell  v.  Harbison,  43  Texas  Civ.  App.,  343,  distinguished.     Bourn  v. 

Robinson,  157. 

6.  Missouri,  K.  &  T.  Ry.  Co.  v.  Spellman,  34  S.  W.,  298;  Hightower  v. 
Gray,  11  Texas  Ct.  Rep.,  392;  Jones  v.  Galveston,  H.  &  S.  A.  Ry.  Co., 
31  S.  W.,  706,  distinguished.    Gulf.  C.  d  8,  F.  Ry.  Co.  v.  Jackson,  573. 

6.  Eidson  v.  Reeder,  101  Texas,  202,  followed.    State  v.  Ellis,  662. 

Cattle  Guards. 

Injury  to  live-stock..     See  Railways,  1. 

Certiflcate. 

Of  acknowledgment  by  married  woman.     See  Acknowledgment,  1, 
Of  acknowledgment  by  notary.     See  Contract,  1. 
To  abstract  of  judgment.     See  Judgment  lAen,  1. 
Action  to  correct  acknowledgment.     See  Limitation,  7. 

Change  of  Venue. 

On  sustaining  plea  of  privilege.     See  Venue,  8. 
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Citlet. 

1.  Sidewalks  are  nniformly  regarded  as  a  part  of  the  street,  and  the  duty 
rests  primarily  upon  the  city  to  exercise  ordinary  care  to  maintain 
them  in  a  reasonably  safe  condition,  and  ordinarily  an  abutting  owner 
is  under  no  duty  to  the  public  to  keep. the  sidewalk  in  front  of  his 
premises  in  repair.     City  of  San  Antonio  v.  WUdenatein,  515. 

Citizen. 

Privileges  and  immunities  of.     See  Conatitutional  Law,  2, 

Clerical  Error. 

In  terms  of  shipping  contract.    See  Contract,  5. 

Collateral  Attack. 

Sale  for  cash.     See  Administrator's  Sale,  S, 
Upon  void  election.    See  Election,  4> 

Color  of  Title. 

Possession  under.    See  Limitation,  6. 

Commiislons. 

Of  broker  fot  making  sale.    See  Agency,  5-11. 

Of  agent  for  sale  of  land.    See  County  School  Land,  1,  2. 

Common  Law. 

Marriage  under.    See  Marriage,  1,  2, 

Common  Source. 

Land  claimed  under.     See  Trespass  to  Try  Title,  9. 

Community  Property. 

Rights  of  de  facto  wife.     See  Eushand  and  Wife,  2. 

Comparative  Negligence. 

Employer's  Liability  Act.     See  Negligence,  ^, 

Conductor. 

Authority  as  representative  of  company.     See  Carriers  of  Passengers,  5. 

Confusion  of  Goods. 

1.  When  cattle  which  are  bought  and  owned  individually  by  one  member  of 
a  partnership  are  so  branded  as  to  distinguish  them  from  the  partner- 
ship cattle,  the  doctrine  of  confusion  of  goods  does  not  apply  although 
the  cattle  are  all  placed  in  the  same  pasture.  Merchants  d  F.  NatU 
Bk.  of  Ci^o  v.  Johnson,  243. 

Consideration. 

Parol  proof  of.     See  Evidence,  4* 

Constitutional  Law. 

Employer's  Liability  Act.     See  Negligence,  i. 

1.  Where  a  law  is  valid  in  part  and  invalid  in  part,  but  the  valid  and  invalid 

parts  are  so  interwoven  and  dependent  that  they  cannot  be  separated, 
the  whole  law  must  be  held  void.  Atchison,  T.  d  S.  F.  Ry.  Co.  v.  Mills, 
350. 

2.  The  statute  of  New  Mexico  which  requires  that  certain  acts  be  performed 

by  a  party  contemplating  a  suit  for  damages  for  personal  injuries  as  a 
condition  precedent  to  the  right  to  maintain  such  a  suit,  does  not  de- 
prive the  party  of  his  property  without  due  process  of  law  where  the 
party's  cause  of  action  arose  after  the  statute  was  passed.  A  statute 
which  abrogates  a  cause  of  action  for  a  personal  injury  before  such 
cause  of  action  has  arisen,  or  before  the  injury  occurs,  or  requires 
certain  things  to  be  done  by  the  injured  party  as  conditions  precedent 
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to  a  cause  of  action,  does  not  deprive  the  injured  party  of  his  property 
without  due  process  of  law.  Nor  is  such  statute  in  violation  of  that 
provision  of  the  Constitution  of  the  United  States  which  requires  that 
the  citizens  of  each  State  shall  be  entitled  to  all  the  privileges  and 
immunities  of  citizens  of  the  several  States.  Bawyer  v.  El  Paso  d  N. 
E.  Ry.  Co,,  106. 
3.  It  seems  that  the  Act  of  January  22,  1841,  of  the  Congress  of  the  Re- 
public of  Texas  whereby  it  was  attempted  to  create  a  judicial  district 
out  of  a  subdivision  of  Liberty  County,  and  the  appointment  of  Land 
Commissioners  of  said  district,  was  unconstitutional.  Hulett  v.  Piatt, 
377. 

Constitiition  Cited. 

Article  14,  Sec.  2,  Location  of  land  certificates.    Hulett  v.  Piatt,  384,  385. 
Const.  Republic,  General  Provisions,   Sec.   10,  Land  grants.     Fields  v. 
Burnett,  449. 

Conitmotioii. 

Of  written  instrument  by  court.    See  Contract,  7. 

Constmotive  Possegslon. 

To  boundaries  of  patent.    See  Limitation,  9-11. 

Continuance. 

Motions  for  a  new  trial.    See  New  Trial,  1,  2. 
Waiver  of  plea  of  j^rivilege.    See  Venue,  7. 

1.  The  action  of  a  trial  court  in  overruling  an  application  for  continuance 

which  does  not  comply  with  the  requirements  of  the  statute,  but  is 
addressed  to  the  discretion  of  the  court,  will  not  be  revised  unless 
an  abuse  of  such  discretion  is  shown.  An  application  for  continuance 
based  on  the  absence  of  witnesses  considered,  and  held  insufficient  in 
the  matter  of  diligence.     Western  U.  Tel.  Co.  v.  Johnsey,  487. 

2.  Absence  of  a  female  witness  is  no  cause  for  continuance  of  a  case  when  no 

diligence  has  been  used  to  procure  her  evidence  by  deposition.  An  ap- 
plication  for  a  continuance  to  procure  the  attendance  of  a  female  wit- 
ness after  a  suit  had  been  pendinj^  more  than  two  years  considered, 
and  held  properly  refused.    Dignowtty  v.  Bullivan,  582. 

3.  A  request  or  demand  upon  the  opposite  party  to  produce  his  mercantile 

books  in  court  on  the  trial,  is  not  sufficient  diligence  to  entitle  the 
party  making  the  demand  to  a  continuance  because  of  the  absence  of 
said  books.  He  should  have  applied  for  a  subpoena  duces  tecum. 
Galveston  Shoe  d  H,  Co.  v.  Rowe,  336. 

Contract. 

Broker's  claim  for  commissions.    See  Agency,  S-ll. 

Agreement  as  to  dividing  line.    See  Boundaries,  S-^. 

As  to  time  within  which  suit  must  be  brought.    See  Carriers  of  Goods,  1. 

Limiting  carrier's  liability.     See  Carriers  of  Goods,  2. 

To  feed  and  water  live-stock.     See  Carriers  of  Goods,  S, 

Limiting  extent  of  carriers'  liability.    See  Carriers  of  Goods,  7. 

Parol  evidence  to  explain  writing.     See  Evidence,  1,  2. 

Loan  of  money.    See  Gaming,  1. 

Renewal  of  insurance  policy.     See  Insurance,  1-7. 

Insufficient  to  support  specific  performance.     See  Specific  Performance,  1. 

Possession  and  improvements  under.     See  Statute  of  Frauds,  1. 

Delivery  within  office  hours.     See  Telegraph,  5. 

Actions  upon.     See  Venue,  1,  S,  4- 

To  give  notice  of  plaintiff's  claim.    See  Waiver,  1,  2. 

1.  Where  a  married  woman  was  unable  to  write  her  name,  and  the  notary  at 

her  request  wrote  her  name  for  her  to  a  contract  for  improvements  on 

the  homestead,   the  mistake   of   the  notary   in   writing   her  name   as 

"Lutica"  instead  of  "Lutitia"  both  in  the  signature  and  in  the  cer- 
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tiflcate  of  acknowledj^rment,  was  immaterial  in  the  absence  of  anv  con- 
troversy as  to  the  identity  of  the  person  who  executed  and  acknowledged 
the  contract.     Taylor  v.  tiUliman,  285. 

2.  A  bid  or   proposal   in  writing  to  sell  certain  machinery  contained  the 

following  stipulation:  "This  proposal  is  for  immediate  acceptance  of 
the  purchaser,  and  is  subject  to  the  written  approval  of  the  executive 
officer  or  general  manager  of  sales  of  the  company,  and  shall  not  be 
binding  upon  the  company  until  so  approved."  Held,  the  writing  was 
a  mere  bid  or  proposal,  subject  to  approval  by  one  of  the  officers  there- 
in named,  and  would  not  be  binding  upon  the  party  making  the  pro- 
posal until  so  approved.  An  approval  by  some  other  person  or  officer 
than  one  of  those  named  would  not  be  sufficient.  Waco  Mill  d  Elev. 
Co,  V,  Allis-C hairnets  Co,,  426. 

3.  Where  time  is  of  the  essence  of  a  contract  of  sale  and  delivery  on  the 

one  hand  and  purchase  and  acceptance  on  the  other,  the  buyer  is  not 
required,  in  order  to  avail  himself  of  the  time  stipulation,  to  notify 
the  seller  tliat  he  will  treat  the  contract  as  breached  if  the  goods  are 
not  delivered  at  the  time  named.  Weatherford  Mach.  d  F.  Co.  v, 
Tate,  393. 

4.  A  parol  gift  of  land  two  days  before  the  death  of  the  donor,  and  conse- 

quently, not  followed  by  permanent  and  valuable  improvements  made  on 
the  faith  of  the  gift  during  the  lifetime  of  the  donor,  is  invalid  in  this 
State.  It  is  indispensable  that  the  improvements  should  be  made  with 
the  knowledge  or  consent  of  the  donor;  this  cannot  be  the  case  when 
made  after  his  death.    Hammond  v,  Bammond,  482. 

5.  Where,  by  the  terms  of  a  shipping  contract,  it  appeared  that  the  plaintiff 

agreed  to  pay  any  loss  or  damage  to  his  own  cattle  in  a  certain  con- 
tingency, the  mistake  was  so  evidently  a  clerical  one,  either  in  writ- 
ing the  contract  or  preparing  the  record,  that  it  should  be  disregarded, 
and  the  contract  construed  to  mean  that  the  carrier  would  pay  said 
damages.     St.  Louis,  I.  M.  d  8,  Ry.  Co.  v.  Rogers,  305. 

6.  One  who  buys  land  subject  to  a  mortgage  is  not  bound  by  an  agreement 

subsequently  made  between  the  mortgagor  and  mortgagee  postponing 
the  maturity  of  the  debt.  In  such  case  the  purchaser  may  either  ratify 
the  agreement  or  may  insist  upon  the  status  of  the  debt  as  it  was 
when  he  bought  the  fand.     Kelsey  v,  Collins,  231. 

7.  When  there  is  no  ambiguity  in  an  instrumeiit  and  the  intention  of  the 

parties  may  be  ascertained  from  its  terms  without  explanation,  it  is 
the  duty  of  the  court  to  construe  it  for  the  jury  and  to  instruct  them 
as  to  the  riglits  of  the  parties.  Contract  concerning  the  operation  of 
a  cotton  preas  considered,  and  held  to  be  free  from  ambiguity  or  tech- 
nical words  and  such  as  called  for  a  peremptory  instruction  from  the 
court  in  favor  of  the  defendant.     Reagan  v.  Bruff,  226. 

8.  The  prima  facie  rule  is  that  the  nature,  obligation  and  interpretation  of 

a  contract,  made  in  one  State  or  Country,  for  the  transportation  of 
persons  or  property  from  a  point  in  that  State  or  Country  to  a  point  in 
another,  are  governed  by  the  law*s  of  the  State  or  Country  in  which  the 
contract  is  made  or  the  transportation  commences.  Hence  a  suit  for 
personal  injuries  received  in  the  Territory  of  New  Mexico,  based  upon 
a  breach  of  contract  made  in  Pennsylvania  where  the  common  law  was 
in  force,  to  transport  a  passenger  from  Pennsylvania  to  California, 
may  be  maintained  in  Texas  notwithstanding  a  statute  of  New  Mexico 
requiring  all  suits  for  personal  injuries  occurring  in  the  Territory  to  be 
brought  in  the  courts  of  that  jurisdiction,  and  the  performance  of 
certain  acts  as  conditions  precedent  to  the  right  to  maintain  such 
suit.  Sairyer  v.  El  Paso  d  N.  E.  Ry.  Co.,  106. 
0.  In  a  suit  for  personal  injuries,  the  issue  being  whether  or  not  plaintiff 
was  induced'  to  execute  a  release  of  his  claim  by  the  representations  of 
the  defendant's  surgeon  to  him  as  to  his  condition  and  the  effect  of 
the  injuries  and  whether  or  not  the  claim  agent  of  the  defendant  knew 
of  said  representations  and  took  advantage  of  the  effect  of  the  same 
upon  plaintiff's  mind  in  making  a  settlement,  evidence  considered,  and 
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held  sufficient  to  support  the  finding  of  the  jury  in  plaintiff's  favor. 
Gulf,  C.  d  8,  F.  Ry,  Co,  v.  Huyett,  396. 

10.  After  an  illegal  contract  or  enterprise  is  ended,  and  the  profits  or  losses 

ascertained  by  an  agreement  or  adjustment  between  the  parties,  the 
courts  will  enforce  an  obligation  to  account  for  such  profits  or  losses. 
That  the  original  enterprise  was  against  public  policy,  and  therefore 
void,  is  no  defense.     Smith  v.  Booty,  620. 

11.  Where,  upon  the  closing  of  a  deal  in  futures,  one  of  the  parties,  by  reason 

of  fraud  or  mistake,  paid  to  the  other  an  amount  in  excess  of  the  bal- 
ance due,  which  had  been  ascertained  by  agreement  of  the  parties,  the 
fact  that  the  original  transaction  was  illegal  would  not  prevent  a  re- 
covery of  the  amount  so  paid.    Id, 

Contribution. 

Between  defendants.     See  Joint  "Wrongdoers,  1. 

Contribntory  Negligence. 

Riding  on  freight  train.     See  Carriers  of  Passengers,  2. 

Boarding  moving  train.     See  Carriers  of  Passengers,  S,  4- 

Alighting  from  moving  train.     See  Carriers  of  Passengers,  6-8,  H, 

Custom  of  boarding  train  in  motion.     See  Evidence,  19, 

Omission  to  charge  on.     See  Instructions  to  Juries,  10, 

Employer's  Liability  Act.     See  Negligence,  -J. 

Charge'  upon.     See  Negligence,  6,  • 

At  railway  crossing.     See  Negligence,  8, 

Burden  of  proof.     See  Negligence,  9,  12, 

Knowledge  of  defect.    See  Negligence,  10, 

Protection  from  weather.     See  Negligence,  13. 

Removing  car  from  track.     See  Negligence,  14,  15, 

Duty  to  lessen  damages.     See  Negligence,  16,  17. 

Discovered  peril.     See  Negligence,  20-23. 

Alighting  from  moving  car.     See.  Negligence,  24-26. 

Boarding  moving  train.     See  Negligence,  27,  28, 

Presuming  that  defendant  will  not  be  negligent.     See  Railways,  6. 

Avoiding  damages.    See  Telegraph,  4* 

Conversion. 

Of  property  by  receiver.    See  Receivers,  2, 

Copyright. 

1.  At  common  law,  and  independently  of  the  copyright  statutes,  an  author 

has  an  exclusive  right  of  property  in  and  to  his  manuscript,  before 
he  pubrishes  it.  The  contents  of  the  manuscript  need  not  be  the  pro- 
duct of  the  author's  own  brain;  it  is  sufficient  if  he  has  merely  gathered 
from  sources  accessible  to  all  alike,  the  material  forming  its  contents 
and  arranged  the  same  in  a  concrete  form.  Vernon  Ahst,  Co,  v,  Wag- 
goner Title  Co.,  144. 

2.  At  common  law,  one  who  compiles  from  public  records  and  other  sources 

of  information,  an  abstract  of  titles  to  lands,  is  entitled  to  the  ex- 
clusive use  of  such  compilation  and  to  all  parts  thereof,  so  long  as  he 
withholds  it  and  its  parts  from  publication.  This  right  may  be  as- 
signed or  transferred  to  another.  With  the  first  publication,  however, 
of  such  compilation  or  parts  of  the  same,  the  owner's  right  to  the  ex- 
clusive use  of  the  same  or  the  parts  published,  ceases,  and  any  one 
may  thereafter  make  and  u«e  copies  of  the  same.    Id, 

3.  A  manuscript  or  compilation  is  said  to  be  "published"  when  the  owner 

either  sells  or  offers  the  work  for  sale  to  the  public  generally.  When 
the  owner  of  a  compilation  of  land  titles  sells  or  offers  to  sell  to  the 
public  generally,  abstracts  from  such  compilation,  the  parts  so  sold 
are  published,  in  contemplation  of  law;  and  the  fact  that  the  sale  was 
for  the  purpose  of  examining  the  title  to  a  particular  tract  of  land, 
and  for  no  other  purpose,  is  immaterial.     Any  person  thereafter  has 
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the  right  to  copy  and  use  the  same,  in  the  absence  of  a  statutory 
copyright.  Id. 
4.  If  a  book  be  put  within  the  reach  of  the  general  public  bo  that  all  may 
have  access  to  it,  no  matter  what  limitations  may  be  put  upon  tlie 
use  of  it  by  the  individual  purchaser,  it  is  "published,"  and  the  com- 
mon law  copyright,  or  right  of  first  publication,  is  gone.    /dL 

Oorporations. 

Homestead  in  corporate  property.    Bee  Hotneatead,  6. 
Restraining  unlawful  combination.     See  Injunction,  1,  2. 

1.  The  general  rule  that  notice  to  an  agent  is  notice  to  his  principal  can  only 

be  applied  when  the  matter  with  reference  to  which  notice  is  given 
is  within  the  scope  of  the  agent's  authority,  or  has  some  direct  con- 
nection with  his  agency.  Notice  to  an  agent  of  a  corporation,  with 
reference  to  a  matter  entirely  beyond  the  scope  of  his  agency,  would 
not  be  notice  to  the  corporation.  Luling  Oil  d  Mfg.  Co.  v.  Lane  d 
Bodley  Co,,  634. 

2.  An  oil  company  made  a  contract  with  G.  to  build  a  mill,  G.  to  furnish  all 

material,  labor  and  machinery,  and  to  deliver  the  mill  to  the  company 
complete  and  free  from  all  liens;  L.  k  B.  sold  to  G.  the  engine  which 
he  installed  in  the  mill,  reserving  a  lien  on  the  same  to  secure  a  part 
of  the  purchase  money;  this  lien  was  never  recorded;  upon  completion 
of  the  mill  the  company,  through  its  proper  managing  officers,  and 
without  notice  to  them  of  the  lien  claimed  by  L.  £  B.,  paid  to  G. 
the  full  amount  due  him  for  the  construction  of  the  mill.  In  a  suit 
by  L.  &  B.  to  foreclose  their  lien  on  the  engine,  on  the  issue  of  notice 
to  the  company  of  the  existence  of  the  lien,  the  court  charged  the 
jury,  in  effect,  that  the  burden  was  on  the  defendant  company  to  show 
that  none  of  its  directors  or  agents  had  knowledge  of  facts  sufficient 
to  put  a  reasonably  prudent  person  upon  notice  of  said  lien  in  order 
to  defeat  a  recovery  by  plaintiffs.  Held,  error.  Notice  to  a  director 
not  connected  with  the  transaction  would  not  be  notice  to  the  com- 
pany.   Id. 

Goits. 

Objection  to  taxation.    See  Practioe  on  Appeal,  11, 
Surety  on  appeal  bond.    Be^' Receiven,  4* 

Ootenants. 

1.  Where  a  cotenant  sells  a  specific  part  of  the  common  estate  and  no  ob- 
jection is  made  thereto  by  the  other  ootenants  for  a  period  of  seventy 
▼ears,  it  will  be  presumed  that  the  cotenant  making  the  sale  elected 
to  take  the  land  sold  as  a  part  of  his  share  in  the  estate  and  that 
the  other  cotenants  acquiesced  in  or  ratified  the  partition.  Berryman 
V.  McDonald t  81. 

Counter  Claim. 

Urged  after  appeal.    See  Appeal,  2. 

Growing  out  of  plaintiff's  cause  of  action.     See  Juriadiotian,  2, 

County  School  Land. 

1.  The  Constitution  does  not  contemplate  that  a  county  must  sell  its  school 

land  directly  by  and  through  its  Commissioners'  Court,  but  that  such 
court  may  sell  the  same  in  such  manner  as  it  may  direct.  An  order 
by  a  Commissioners'  Court  appointing  agents  for  the  sale  of  its  school 
land  considered,  and  a  sale  by  such  agents  upheld.  Matagorda  County 
V.  Casey,  35. 

2.  A  contract  between  a  Commissioners'  Court  and  its  agents  for  the  sale 

of  the  county  school  land  ''bound  the  court  and  the  county  to  pay  to 
the  agents  ten  percent  on  the  gross  amount  of  the  sales,  to  be  paid  as 
the  purchase  money  comes  in.''^  Held,  not  necessarily  an  obligation  to 
pay  to  the  agents  any  part  of  the  purchase  money  received  from  the 
school  land,  and  hence  not  illegal.    Id. 
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County  Seat 

Election  for  eBtablishing.     See  Injunction,  7,  8. 
Notice  of.    See  Judicial  Knowledge,  1. 

Croitingfl. 

Of  intersecting  railroads.    See  RaUvMyu,  6,  12-H. 
Commonly  used  by  public.     See  Baihoaya,  7. 
Extent  ox  duty  to  maintain.    See  Bailwa^s,  8-11* 

Omelty. 

Sufficient  allegation  of.    See  Divorce,  1, 

Damages. 

Contract  limiting  amount.    See  Oarriera  of  Oooda,  7. 

For  delay  in  transportation  of  live-stock.    See  Oarriera  of  Oooda,  10, 

Duty  of  plaintiff  to  prevent.     See  Negligence,  16,  17, 

1.  The  profits  on  sales  which  the  buyer  would  have  made  if  the  seller  had 

complied  with  his  contract  to  deliver  certain  articles,  are  recoverable 
in  an  action  for  breach  of  such  contract  where  it  was  within  the  con- 
templation of  both  parties  at  the  time  of  entering  into  the  contract 
that  the  articles  were  to  be  delivered  for  sale.  Weatherford  Mack,  d 
F.  Co.  V.  Tate,  392. 

2.  Ordinarily  the  measure  of  damage  for  breach  of  a  contract  to  sell  and 

deliver  chattels  is  the  difference  between  the  contract  price  and  the 
market  value  of  the  same  at  the  time  and  place  at  which  they  should 
have  been  delivered.    Id. 

3.  Where,  in  a  suit  for  damages  for  injury  to  cattle  caused  by  drinking  the 

water  of  a  polluted  stream,  plaintiff  alleged  that  his  damages  accrued 
on  a  certain  date,  the  measure  of  damage  was  the  depreciation  in  tlie 
market  value  of  said  cattle  on  the  date  named,  caused  by  the  pollution 
of  the  stream.    Benjamin  v.  Gulf,  C.  d  8.  F.  Ry.  Co.,  473. 

4.  Where  a  plaintiff  incurs  expense  to  avoid  or  lessen  the  injurious  conse- 

quences of  the  tortious  act  of  the  defendant,  the  plaintiff  is  entitled  to 
recover  the  expense  necessarily  incurred,  and  a  charge  wliich  denies 
him  the  right  to  recover  anything,  if  he  incurred  more  expense  than 
was  necessary,  is  erroneous.    Id. 

5.  Where,  by  reason  of  the  pollution  of  a  stream,  a  riparian  owner  is  de- 

prived of  the  use  of  his  land  for  pasturing  cattle,  the  value  of  the  use 
IS  an  element  of  damage  which  a  jury  might  consider  in  estimating  the 
total  damage.  Id. 
(1.  In  an  action  by  a  landlord  for  rent,  the  defendant  plead  in  reconvention 
that  the  landlord,  by  stopping  the  sale  of  defendant's  cotton,  had  caused 
him  to  lose  a  forfeit  which  he  had  put  upon  a  contract  to  purchase 
land.  Intimated  that  the  alleged  damages  were  too  remote.  Jund  v, 
Stute,  610. 

7.  In  this  State  an  injured  person  is  entitled  to  recover  not  only  for  such 

future  consequences  as  are  reasonably  certain  to  result,  but  also  such 
as  will  reasonably  and  probably  result  from  the  injuries.  CJiarge  on 
the  measure  of  damages  considered  and  approved.  8t.  Louia  8.  W.  Ry. 
Co.  of  Texaa  v.  Eaxckina,  647. 

8.  In  a  suit  for  damages  for  personal  injuries,  upon  the  measure  of  damages 

the  court  charged  the  jury,  if  they  found  for  plaintiff,  to  ''assess  his 
damages  at  such  an  amount  as,  in  the  exercise  of  a  sound  discretion  and 
judgment,  you  believe  will  fully  compensate  him,"  etc.  Held,  that 
while  the  use  of  the  word  ''fully,"  as  measuring  the  compensation  to 
be  allowed,  is  not  to  be  approved,  it  was  not  reversible  error.  Texaa 
d  P.  Ry.  Co.  V.  McCarty,  532. 

9.  When,  in  a  suit  for  personal  injuries,  several  distinct  items  or  grounds  for 

recovery  are  set  forth  in  the  pleading,  and  a  specific  amount  claimed 
for  each  item,  and  the  evidence  as  to  an  item  of  damage  would 
authorize  a  recovery  for  a  larger  amount  than  that  claim^  in  the 
pleading,  it  is  affirmative  error  to  instruct  the  jury  to  allow  for  the 
amount  shown  by  the  evidence.    Rule  applied.    Id, 
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10.  In  an  action  against  a  railroad  company  for  damagee  for  personal  inju- 

ries received  wliile  alighting  from  a  moving  train  at  night,  the  court 
charged  the  jury  as  follows:  **You  are  instructed  that,  if  you  find  for 
the  plaintiff,  you  will  consider  as  elements  of  damage  the  reasonable 
value  of  any  loss  of  time  caused  by  such  injuries,  if  any;  any  im- 
pairment of  his  ability,  if  any,  to  earn  wages;  the  expenses,  if  any, 
of  reasonable  doctor's  bills  and  medicine,  not  to  exceed  the  amount 
alleged;  any  physical  pain  or  mental  anguish,  if  any;  and  for  future 
mental  sufTerin^  and  pain,  if  any,  that  you  may  believe  from  the 
evidence  will,  with  reasonable  certainty,  be  caused  by  such  injuries,  if 
any;  and  for  these  different  elements  of  damage  you  will  find  that  sum 
of  money  which,  if  paid  now,  will  be  a  just  and  reasonable  compensa- 
tion for  such  injuries."  Held,  not  subject  to  the  objections  that  it  is 
misleading,  ambiguous,  and  permits  a  double  recovery.  Missouri^  JST. 
d  T,  Ry.  Co,  of  Texas  v.  Eibhitta,  419. 

11.  In  a  suit  for  damage  to  a  shipment  of  cattle  a  charge  which,  in  substance, 

instructs  tlie  jury  that  the  measure  of  damage  will  be  the  difference 
between  the  market  value  of  the  cattle  in  their  condition  at  the  time 
they  should  have  arrived  and  their  market  value  at  the  time  they  did 
arrive,  and  the  depreciation  in  market  value  between  the  time  they 
should  have  arrived  and  the  time  they  did  arrive  was  erroneous,  in 
that  it  allowed  a  double  recovery.  St.  Louis  d  8.  F.  R,  Co,  v.  Lane, 
641. 

12.  Where,  in  a  suit  for  personal  injuries,  the  plaintiff  plead  that  his  earning 

capacity  was  diminished  permanently  at  least  fifty  cents  a  day  by 
reason  of  said  injuries,  and  the  evidence  showed  that  between  the  date 
of  the  injury  and  the  date  of  the  trial  plaintiff  was  incapacitated  to  work 
from  other  causes  than  the  injury,  it  was  reversible  error  for  the  court 
to  refuse  a  requested  charge  limiting  a  recovery  to  fifty  cents  per 
day  for  deceased's  capacity  to  earn  money,  and  excluding  from  the 
consideration  of  the  jury  the  time  he  was  sick  or  incapacitated  from 
other  causes  to  work.  Missouri,  K,  d  T,  Ry,  Co,  of  Tewas  v.  Smith, 
610. 
IS.  Impairment  of  earning  capacity  is  one  of  the  elements  which  may  be 
considered  by  the  jury  in  estimating  the  damage  one  has  sustained 
from  a  personal  injury.  The  matter  to  be  determined  is  not  what  the 
injured  party  was  actually  earning  at  the  time  of  the  injury,  and  the 
consequent  diminution  of  tliat  amount,  but  what  amount  he  was  capable 
of  earning  in  any  employment  in  any  place  at  the  time  of  the  injury 
and  the  impairment  of  that  capacity.  El  Paso  Elec,  Ry,  Co,  v.  Murphy, 
586. 

14.  Evidence  that  one  earned  a  salary  of  certain  amount  through  a  number 

of  years  before  he  was  injured  is  admissible  as  tending  to  show  what 
his  earning  capacity  was  when  he  was  injured,  provided  it  be  further 
shown  that  he  possessed  the  same  qualifications  when  injured  as  when 
he  earned  such  salary.  The  remoteness  of  the  earnings  would  affect 
only  the  weight  of  the  evidence.    Id, 

15.  In  a  case  of  personal  injury,  the  loss  of  time  between  the  injury  and  the 

trial  of  the  suit  for  damages  is  an  element  of  damage  which  should 
be  submitted  to  and  considered  by  the  jury.     Id, 
10.  In  a  suit  for  personal  injuries,  a  verdict  for  $4,300  held  not  excessive  in 
view  of  tlie  evidence.     Cunningham  v,  Neal,  614, 

17.  Evidence  held  to  support  a  recovery  of  $2,500  as  damages  for  personal 

injury,  including  miscarriage  of  plaintiff,  from  her  exertions  to  save 
her  child  from  injury  threatened  by  defendant's  negligence.  Citizens 
Ry.  Co,  V.  Griffin,  56*9. 

18.  Evidence  held  to  support  a  finding  for  plaintiff  under  a  due  submission  of 

the  issue  as  to  plaintiff's  neglect  to  procure  proper  medical  treatment 
for  personal  injuries.    Id. 

Declarations. 

Of  agent  as  to  authority.    See  Agency,  S, 
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To  show  that  land  was  separate  property.     See  Evidence,  6. 
In  disparagement  of  homestead  right.     See  Homestead,  12. 

Sedioation. 

Evidence  in3ufficient  to  show.     See  Street,  1, 

Deed. 

Acknowledgnient  by  married  woman.     See  Acknowledgment,  1, 
Call  for  railroad  right  of  way.     See  Boundaries,  1, 
Recitals  in  another  instrument.     See  Evidence,  S, 
Proving  different  consideration.     See  Evidence,  6, 
To  correct  defective  title.    See  Trusts,  1. 

De  Eaoto  Wife. 

Rights  in  community  property.     See  Bushand  and  Wife,  2, 

Delay. 

In  transportation  of  live-stock.    See  Carriers  of  Qoods,  i-S,  S-IJ, 

Descent  and  Dlstribntion. 

Lawful  as  against  de  facto  wife.    See  Husband  and  Wife,  1,  2. 

Director. 

Notice  given  to.     See  Corporations,  1,  2, 

Diligence. 

Absence  of  female  witness.     See  Continuance,  2. 

To  obtain  production  of  mercantile  books.     See  Continuance,  8. 

DliooYered  Peril. 

At  railway  crossing.     See  Negligence,  20,  23, 

DiYorce. 

1.  A  petition  for  divorce  by  a  wife  against  her  husband  based  upon  suoli 
excesses,  cruel  treatment  and  outrages  as  to  render  their  living  to- 
gether insupportable,  considered,  and  held  sufficient  as  against  a  gen- 
eral demurrer.     Qolding  v,  Q aiding,  176. 

Electioni. 

For  prohibition  under  local  option  law.    See  Injunction,  S-6, 
For  establishing  county  seat.    See  Injunction,  7,  8. 

1.  In  a  contest  of  a  local  option  election,  contestant  alleged  generally  that 

the  election  was  invalid  because  the  polls  at  one  of  the  voting  boxes 
were  closed  at  six  instead  of  seven  o'clock,  wherebv  a  large  number 
of  voters,  whose  vote  would  have  changed  the  result,  were  prevented 
from  voting:  and  tliat  the  oath  administered  to  tlie  officers  of  the  elec- 
tion was  illegal  and  not  binding.  Held,  that  an  exception  to  the  peti- 
tion was  properly  sustained.  The  facts  relied  on  by  a  contestant  of 
an  election  should  be  set  forth  specifically  and  definitely.  Said  plead- 
ing was  defective  in  not  alleging  that  the  result  of  the  election  would 
have  been  materially  changed,  and  in  not  setting  out  the  oath  which 
was  in  fact  administered  to  the  officers  of  the  election.  Oxley  v,  Allen, 
90. 

2.  To  abolish  local  option  in  a  justice's  precinct  requires  a  majority  vote 

of  the  inhabitants  of  the  same  territory  which  adopted  it.  While  local 
option  was  in  force  in  a  justice's  precinct  the  Commissioners  Court  of 
the  county  reduced  the  territory  of  the  precinct,  and  thereafter  ordered 
a  local  option  election  in  the  precinct  as  reduced.  Held,  that  the  elec- 
tion was  void.    Id» 

3.  After  the  adoption  of  local  option  in  a  given  territory,  a  second  election 

upon  the  same  question  cannot  be  held  in  the  same  territory  within, 
t^vo  years  after  the  first  election.    Id, 
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court  to  submit  the  issue  as  to  whether  or  not  the  train  started 
^'suddenly  and  unexpectedly."    Texas  Midland  Railroad  v,  Ritchey,  409. 

8.  Whether  or  not  a  passenger  in  alighting  from  a  moving  railway  train 

acted  as  an  ordinarily  prudent  person  would  have  done  under  the  same 
or  similar  circumstances,  is  a  question  of  fact  for  the  jury.    Id. 

9.  The  testimony  of  a  witness  that  he  had  on  several  occasions  seen  the  box 

or  foot-stool  used  by  a  railroad  company  as  an  alighting  appliance 
for  its  passengers,  tilt  and  cause  passengers  to  fall,  was  admissible  aa 
tending  to  charge  defendant  with  notice  of  the  defective  character  of 
said  stools.     Missouri,  K.  d  T.  Ry.  Co.  v.  Dunbar,  13. 

10.  In  the  absence  of  evidence  showing  that  the  conditions  were  the  same  at 

the  time  of  a  subsequent  test  or  experiment  as  at  the  time  an  injury 
was  inflicted  by  the  appliances  used  in  the  experiment,  testimony  as  to 
such  experiment  is  not  admissible.    Id. 

11.  Testimony  as  to  tlie  temporary  condition  of  the  pavement^  at  a  railroad 

station,  such  as  lumps  of  coal  or  clinkers  lying  thereon,  four  or  five 
weeks  after  an  accident  occurred  there,  alleged  to  have  been  caused  by 
its  uneven  and  defective  condition,  is  not  admissible  to  prove  the  con- 
dition of  the  pavement  at  the  time  of  the  accident.    Id. 

12.  A  railroad  company,  as  a  carrier  of  passengers,  is  charged  with  the  duty 

of  furnishing  not  only  reasonably  safe  appliance^  for  its  passengers 
to  alight,  but  it  is  its  duty  to  exercise  a  high  degree  of  care  to  fur- 
nish the  safest  appliances.  Missouri,  K.  d  T.  Ry.  Co.  of  Texas  v.  Dun- 
bar, 12. 

13.  A  special  charge  upon  the  degree  of  care  which  railroads  owe  their  pas- 

sengers, considered,  and  held  properly  refused  because  if  literally  con- 
strued it  authorized  a  verdict  against  the  defendant  railroad  only  in 
the  event  it  failed  to  exercise  a  high  degree  of  care  and  exempted  it 
from  liability  if  it  used  less  than  a  high  degree  of  care.    Id. 

14.  In  a  suit  by  a  passenger  for  damages  for  personal  injuries  received  while 

attempting  to  alight  from  a  railroad  train,  wherein  the  defendant  was 
charged  with  negligence  in  failing  to  stop  the  train  at  a  station  a 
sufficient  time  to  allow  plaintiff  to  alight  therefrom  with  safety,  in 
allowing  the  exit  from  the  train  to  become  crowded  with  incoming  pas- 
sengers, whereby  plaintiff  was  delayed  in  leaving  the  train,  and  in 
starting  the  train  suddenly,  thereby  throwing  plaintiff  to  the  ground, 
charge  of  the  court  considered  and  approved,  and  instructions  requested 
by  defendant  considered,  and  held  properly  refused.  Galveston,  H. 
d  8.  A.  Ry.  Co.  V.  Berry,  621. 

15.  As  to  what  was  or  would  be  the  natural  or  probable  result  of  the  negli- 

gence of  a  railroad  company  in  carrying  a  female  passenger  in  deli- 
cate health  past  her  destination,  involves  a  question  of  fact  to  be  de- 
termined by  the  jury  under  the  conditions  and  circumstances  then  ex- 
isting. Evidence  as  to  injuries  alleged  to  have  been  received  by  such  a 
passenger  by  reason  of  having  been  carried  beyond  her  destination, 
considered,  and  held  to  require  the  submission  of  the  issue  of  natural 
or  probable  consequences  to  the  jury.  Missouri,  K,  d  T.  Ry.  Co.  of 
Texas  v.  Morgan,  212. 

16.  It  is  not  essential  to  a  recovery  for  the  negligence  of  another  that  the 

precise  injury  which  did  in  fact  occur  might  or  must  have  been  antici- 
pated; it  is  sufficient  that  from  the  situation  and  conditions  then 
existing  some  injury  might  have  been  sustained  as  the  natural  and 
probable  result  of  the  negligent  conduct  and  that  injury  did  in  fact 
occur.    Id. 

17.  In  a  suit  by  the  husband  and  wife  against  a  railroad  company  for  dam- 

ages for  carrying  the  wife  beyond  her  .destination,  the  wife  having  tes- 
tified that  while  on  the  train  she  told  the  train  auditor  her  destina- 
tion and  that  he  promised  to  let  her  off  at  said  station,  the  testimony 
of  the  husband  that  upon  arrival  of  the  train  at  said  station  he  asked 
the  auditor  if  his  wife  was  on  the  train,  was  not  altogether  irrelevant. 
Id. 

18.  There  being  no  statute  requiring  it,  it  is  not  negligence  as  matter  of  law 

for  a  railroad  company  to  fail  to  call  the  name  of  the  station  at  which 
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a  passenger  train  is  about  to  stop,  and  when  the  evidence  was  conflict- 
ing upon  the  issue  whether  or  not  the  station  was  in  fact  called,  it  was 
reversible  error  for  the  court  to  peremptorily  instruct  the  jury  that  a 
failure  to  do  so  was  negligence.    Id. . 

19.  One  who  habitually  rides  on  a  freight  train  with  the  knowledge  and  con- 

sent of  the  railroad  employees,  does  not  occupy  the  position  of  a 
trespasser,  and  the  railroad  company  owes  him  the  duty  of  exercising 
at  least  ordinary  care  to  prfevent  injuring  him.  Qulf,  C.  d  8.  F,  Ry. 
Co.  V.  Walters,  71. 

20.  Where  a  passenger  on  a  railroad  has  been  provided  with  a  seat  in  the 

coach  and  he  voluntarily  abandons  his  seat  and  goes  upon  the  platform 
of  the  car  while  the  same  is  in  motion,  and  his  riding  there  contributes 
to  his  injury,  he  is  prima  facie  guilty  of  negligence,  and  the  burden 
rests  upon  him  to  overcome  the  imputation  of  negligence  by  showing 
that  he  was  upon  the  platform  either  from  the  necessity  of  the  sit- 
uation, or  by  direction  or  inducement  of  those  in  charge  of  the  train. 
When  this  is  done,  a  question  of  fact  is  presented  for  the  jury  to  say 
whether  the  passenger  acted  as  a  reasonably  cautious  and  prudent  per- 
son would  have  acted  under  similar  circumstances.  Evidence  con- 
sidered, and  held  to  raise  this  question,  and  a  charge  considered  and 
held  to  properly  submit  the  same  to  the  jury,  in  the  absence  of  a 
special  instruction  presenting  the  converse  phase  of  the  case  which  the 
plaintiff  might  have  requested  but  did  not.  Runnels  v.  Pecos  d  N.  T, 
Ry.  Co.,  150. 

21.  Evidence  of  warning,  given  by  a  railroad  employee  to  a  passenger,  of  an 

impending  collision,  considered,  and  held  insufficient  to  raise  the  issue 
of  contributory  negligence  on  the  part  of  the  passenger  in  failing  to 
heed  the  alleged  warning.     Id. 

» 

Cases  Sistinguished,  Followed,  etc. 

1.  Kendall  v.  Hackworth,  66  Texas,  499,  distinguished.     Lumpkin  v.  Story, 

332. 

2.  Long  V.  Chicago,  R.  I.  &  T.  Ry.  Co.,  94  Texas,  58,  followed.     Gulf,  C.  & 

S.  F.  Ry.  Co.  V.  Howard,  97  Texas,  513,  and  Cloyd  v.  Galveston,  H.  & 
S.  A.  Ry.  Co.,  37  Texas  Civ.  App.,  506,  distinguished.  Qalveston,  H. 
d  N.  Ry.  Co.  V.  Cochran,  691. 

3.  Fishback  v.  Young,  19  Texas,  515;  Pendleton  v.  Shaw,  18  Texas  Civ.  App., 

439;  Soye  v.  Maverick,  18  Texas,  101;  Lyne  v.  Sanford,  82  Texas,  61, 
and  other  cases,  followed.  Leonard  v.  Rives,  33  S.  W.,  291;  McKinney 
V.  Brown's  Heirs,  51  Texas,  94;  Grant  v.  Wallis,  60  Texas,  352;  Todd 
V.  Masterson,  61  Texas,  618;  Eastland's  Ex'r  v.  Lester,  15  Texas,  98; 
Causici  v.  La  Coste,  20  Texas,  269,  distinguished.  Fields  v,  Burnett, 
446. 

4.  Harwell  v.  Harbison,  43  Texas  Civ.  App.,  343,  distinguished.     Bourn  v. 

Robinson,  157. 

6.  Missouri,  K.  &  T.  Ry.  Co.  v.  Spcllman,  34  S.  W.,  298;  Hightower  v. 
Gray,  11  Texas  Ct.  Rep.,  392;  Jones  v.  Galveston,  H.  &  S.  A.  Ry.  Co., 
31  S.  W.,  706,  distincruished.    Gulf,  C.  d  8.  F.  Ry.  Co.  v.  Jackson,  673. 

6.  Eidson  v.  Reeder,  101  Texas,  202,  followed.    8tate  v.  Ellis,  662. 

Cattle  Guards. 

Injury  to  live-stock.     See  Railways,  1. 

Certlilcate. 

Of  acknowledgment  by  married  woman.     See  Acknowledgment,  1. 
Of  acknowledgment  by  notary.     See  Contract,  1. 
To  abstract  of  judgment.     See  Judgment  lAen,  1. 
Action  to  correct  acknowledgment.     See  Limitation,  7. 

Change  of  Venue. 

On  sustaining  plea  of  privilege.     See  Ven/ae,  8. 
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cities. 

1.  Sidewalks  are  uniformly  regarded  as  a  part  of  the  street,  and  the  duty 
rests  primarily  upon  the  city  to  exercise  ordinary  care  to  maintain 
them  in  a  reasonably  safe  condition,  and  ordinarily  an  abutting  owner 
is  under  no  duty  to  the  public  to  keep,  the  sidewalk  in  front  of  his 
premises  in  repair.     City  of  San  Antonio  v.  Wildenstein,  515. 

Citizen. 

Privileges  and  immunities  of.     See  Constitutional  Law,  2. 

Clerical  Error. 

In  terms  of  shipping  contract.    See  Contract,  5. 

Collateral  Attack. 

Sale  for  cash.     See  Administratoi'a  Sale,  S. 
Upon  void  election.    See  Election,  4. 

Color  of  Title. 

Possession  under.    See  Limitation,  6. 

Commissions. 

Of  broker  fot  making  sale.    See  Agency,  5-11. 

Of  agent  for  sale  of  land.    See  County  School  Land,  1,  2. 

Common  Law. 

Marriage  under.    See  Marriage,  1,  2. 

Common  Source. 

Land  claimed  under.     See  Treapaae  to  Try  Title,  S, 

Community  Property. 

Rights  of  de  facto  wife.     See  Husband  and  Wife,  2, 

Comparative  Negligence. 

Employer's  Liability  Act.     See  "Negligence,  i. 

Conductor. 

Authority  as  representative  of  company.     See  Carriers  of  Passengers,  5. 

Confusion  of  Goods. 

1.  When  cattle  which  are  bought  and  owned  individually  by  one  member  of 
a  partnership  are  so  branded  as  to  distinguish  them  from  the  partner- 
ship cattle,  the  doctrine  of  confusion  of  goods  does  not  apply  although 
the  cattle  are  all  placed  in  the  same  pasture.  Merchants  d  F,  Natl. 
Bk.  of  Ci^o  V,  Johnson,  243. 

Consideration. 

Parol  proof  of.     See  Evidence,  i. 

Constitutional  Law. 

Employer's  Liability  Act.     See  Negligence,  f. 

1.  Where  a  law  is  valid  in  part  and  invalid  in  part,  but  the  valid  and  invalid 

parts  are  so  interwoven  and  dependent  that  they  cannot  be  separated, 
the  whole  law  must  be  held  void.  Atchison,  T,  d  8.  F,  Ry.  Co.  v.  Mills, 
350. 

2.  The  statute  of  New  Mexico  which  requires  that  certain  acts  be  performed 

by  a  party  contemplating  a  suit  for  damages  for  personal  injuries  as  a 
condition  precedent  to  the  right  to  maintain  such  a  suit,  does  not  de- 
prive the  party  of  his  property  without  due  process  of  law  where  the 
party's  cause  of  action  arose  after  the  statute  was  passed.  A  statute 
which  abrogates  a  cause  of  action  for  a  personal  injury  before  such 
cause  of  action  has  arisen,  or  before  the  injury  occurs,  or  requires 
certain  things  to  be  done  by  the  injured  party  as  conditions  precedent 
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to  a  cause  of  action,  does  not  deprive  the  injured  party  of  his  property 
without  due  process  of  law.  Nor  is  such  statute  in  violation  of  that 
provision  of  the  Constitution  of  the  United  States  which  requires  that 
the  citizens  of  each  State  shall  be  entitled  to  all  the  privileges  and 
immunities  of  citizens  of  the  several  States.  Sawyer  v.  El  Paso  d  N. 
E.  Ry.  Co,,  106. 
3.  It  seems  that  the  Act  of  January  22,  1841,  of  the  Congress  of  the  Re- 
public of  Texas  whereby  it  was  attempted  to  create  a  judicial  district 
out  of  a  subdivision  of  Liberty  County,  and  the  appointment  of  Land 
Commissioners  of  said  district,  was  unconstitutional.  Hulett  v.  Piatt, 
377. 

Conititiitlon  Cited. 

Article  14,  Sec.  2,  Location  of  land  certificates.    Hulett  v,  Piatt,  384,  385. 
Const.  Republic,  General  Provisions,   Sec.   10,  Land  grants.     Fields  v. 
Burnett,  449. 

Conitmotion. 

Of  written  instrument  by  court.    See  Contract,  7. 

CoBitraetlve  Possession. 

To  boundaries  of  patent.    See  Limitation,  B-Xl, 

Continuance. 

Motions  for  a  new  trial.    See  New  Trial,  1,  2. 
Waiver  of  plea  of  privilege.    See  Venue,  7. 

1.  The  action  of  a  trial  court  in  overruling  an  application  for  continuance 

which  does  not  comply  with  the  requirements  of  the  statute,  but  is 
addressed  to  the  discretion  of  the  court,  will  not  be  revised  unless 
an  abuse  of  such  discretion  is  shown.  An  application  for  continuance 
based  on  the  absence  of  witnesses  considered,  and  held  insufficient  in 
the  matter  of  diligence.     Western  U.  Tel,  Co,  v,  Johnsey,  487. 

2.  Absence  of  a  female  witness  is  no  cause  for  continuance  of  a  case  when  no 

diligence  has  been  used  to  procure  her  evidence  by  deposition.  An  ap- 
plication for  a  continuance  to  procure  the  attendance  of  a  female  wit- 
ness after  a  suit  had  been  pending  more  than  two  years  considered, 
and  held  properly  refused.    Dignowity  v,  Sullivan,  582. 

3.  A  request  or  demand  upon  the  opposite  party  to  produce  his  mercantile 

books  in  court  on  the  trial,  is  not  sufficient  diligence  to  entitle  the 
party  making  the  demand  to  a  continuance  because  of  the  absence  of 
said  books.  He  should  have  applied  for  a  subpoena  duces  tecum. 
Qalveston  Shoe  d  H,  Co,  v.  Rowe,  336. 

Contract. 

Broker's  claim  for  commissions.    See  Agency,  5-11. 

Agreement  as  to  dividing  line.    See  Boundaries,  2-i, 

As  to  time  within  which  suit  must  be  brought.    See  Carriers  of  Goods,  1, 

Limiting  carrier's  liability.     See  Carriers  of  Goods,  2, 

To  feed  and  water  live-stock.     See  Carriers  of  Goods,  S. 

Limiting  extent  of  carriers*  liability.    See  Carriers  of  Goods,  7. 

Parol  evidence  to  explain  writing.     See  Evidence,  1,  2, 

Loan  of  money.    See  Gaming,  1, 

Renewal  of  insurance  policy.     See  Insurance,  Jf-7. 

Insufficient  to  support  specific  performance.     See  Specific  Performance,  1, 

Possession  and  improvements  under.     See  Statute  of  Frauds,  1, 

Delivery  within  office  hours.    See  Telegraph,  5. 

Actions  upon.     See  Venue,  1,  S,  4, 

To  give  notice  of  plaintifT's  claim.    See  Waiver,  1,  2. 

1.  Where  a  married  woman  was  unable  to  write  her  name,  and  the  notary  at 

her  request  wrote  her  name  for  her  to  a  contract  for  improvements  on 

the  homestead,   the  mistake  of  the  notary   in  writing   her  name   as 

"Lutica"  instead  of  "Lutitia"  both  in  the  signature  and  in  the  cer- 
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tlficate  of  acknowledgment,  was  immaterial  in  the  absence  of  anv  con- 
troversy as  to  the  identity  of  the  person  who  executed  and  acknowledged 
the  contract.     Taylor  v.  Silliman,  285. 

2.  A  bid  or   proposal   in  writing  to  sell  certain  machinery  contained   the 

following  stipulation:  '*This  proposal  is  for  immediate  acceptance  of 
the  purchaser,  and  is  subject  to  the  written  approval  of  the  executive 
officer  or  general  manager  of  sales  of  the  company,  and  shall  not  be 
binding  upon  the  company  until  so  approved."  Held,  the  writing  was 
a  mere  bid  or  proposal,  subject  to  approval  by  one  of  the  officers  there- 
in named,  and  would  not  be  binding  upon  the  party  making  the  pro- 
posal until  so  approved.  An  approval  by  some  other  person  or  officer 
than  one  of  those  named  would  not  be  sufficient.  Waco  Mill  d  Elev, 
Co,  t?.  AlKs-Chalmera  Co.,  426. 

3.  Where  time  is  of  the  essence  of  a  contract  of  sale  and  delivery  on  the 

one  hand  and  purchase  and  acceptance  on  the  other,  the  buyer  is  not 
required,  in  order  to  avail  himself  of  the  time  stipulation,  to  notify 
the  seller  that  he  will  treat  the  contract  as  breached  if  the  goods  are 
not  delivered  at  the  time  named.  Weatherford  Mach,  d  F.  Co,  v. 
Tate,  393. 

4.  A  parol  gift  of  land  two  days  before  the  death  of  the  donor,  and  conse- 

quently, not  followed  by  permanent  and  valuable  improvements  made  on 
the  faith  of  the  ^ift  during  the  lifetime  of  the  donor,  is  invalid  in  this 
State.  It  is  indispensable  that  the  improvements  should  be  made  with 
the  knowledge  or  consent  of  the  donor;  this  cannot  be  the  case  when 
made  after  his  death.    Hammond  v.  Hammond,  482. 

5.  Where,  by  the  terms  of  a  shipping  contract,  it  appeared  that  the  plaintiff 

agreed  to  pay  any  loss  or  damage  to  his  own  cattle  in  a  certain  con- 
tingency, the  mistake  was  so  evidently  a  clerical  one,  either  in  writ- 
ing the  contract  or  preparing  the  record,  that  it  should  be  disregarded, 
and  the  contract  construed  to  mean  that  the  carrier  would  pay  said 
damages.     St.  Louis,  I.  M.  d  8.  Ry,  Co.  v.  Rogers,  305. 

6.  One  who  buys  land  subject  to  a  mortgage  is  not  bound  by  an  agreement 

subsequently  made  between  the  mortgagor  and  mortgagee  postponing 
the  maturity  of  the  debt.  In  such  case  the  purchaser  may  either  ratify 
the  agreement  or  may  insist  upon  the  status  of  the  debt  as  it  was 
when  he  bought  the  land.     KcUey  t?.  Collins,  231. 

7.  When  there  is  no  ambiguity  in  an  instrumeilt  and  the  intention  of  the 

parties  may  be  ascertained  from  its  terms  without  explanation,  it  is 
the  duty  of  the  court  to  construe  it  for  the  jury  and  to  instruct  them 
as  to  the  rights  of  the  parties.  Contract  concerning  the  operation  of 
a  cotton  press  considered,  and  held  to  be  free  from  ambiguity  or  tech- 
nical words  and  such  as  called  for  a  peremptory  instruction  from  the 
court  in  favor  of  the  defendant.     Reagan  v.  Bruff,  226. 

8.  The  prima  facie  rule  is  that  the  nature,  obligation  and  interpretation  of 

a  contract,  made  in  one  State  or  Country,  for  the  transportation  of 
persons  or  property  from  a  point  in  that  State  or  Country  to  a  point  in 
another,  are  governed  by  the  laws  of  the  State  or  Country  in  which  the 
contract  is  made  or  the  transportation  commences.  Hence  a  suit  for 
personal  injuries  received  in  the  Territory  of  New  Mexico,  based  upon 
a  breach  of  contract  made  in  Pennsylvania  where  the  common  law  was 
in  force,  to  transport  a  passenger  from  Pennsylvania  to  California, 
may  be  maintained  in  Texas  notwithstanding  a  statute  of  New  Mexico 
requiring  all  suits  for  personal  injuries  occurring  in  the  Territory  to  be 
brought  in  the  courts  of  that  jurisdiction,  and  the  performance  of 
certain  acts  as  conditions  precedent  to  the  right  to  maintain  such 
suit.  Hatryer  v.  El  Paso  d  N.  E.  Ry.  Co.,  106. 
0.  In  a  suit  for  personal  injuries,  the  issue  being  whether  or  not  plaintiff 
was  induced*  to  execute  a  release  of  his  claim  by  the  representations  of 
the  defendant's  surgeon  to  him  as  to  his  condition  and  the  effect  of 
the  injuries  and  whether  or  not  the  claim  agent  of  the  defendant  knew 
of  said  representations  and  took  advantage  of  the  effect  of  the  same 
upon  plaintiff's  mind  in  making  a  settlement,  evidence  considered,  and 
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held  sufficient  to  support  the  finding  of  the  jury  in  plaintiff's  favor. 
Gulf,  C,  d  8.  F.  Ry.  Co,  v,  Huyett,  395. 

10.  After  an  illegal  contract  or  enterprise  is  ended,  and  the  profits  or  losses 

ascertained  by  an  agreement  or  adjustment  between  the  parties,  the 
courts  will  enforce  an  obligation  to  account  for  such  profits  or  losses. 
That  tlie  original  enterprise  was  against  public  policy,  and  therefore 
▼oid,  is  no  defense.     Smith  v.  Booty,  620. 

11.  Where,  upon  the  closing  of  a  deal  in  futures,  one  of  the  parties,  by  reason 

of  fraud  or  mistake,  paid  to  the  other  an  amount  in  excess  of  the  bal- 
ance due,  which  had  been  ascertained  by  agreement  of  the  parties,  the 
fact  that  the  original  transaction  was  illegal  would  not  prevent  a  re- 
covery of  the  amount  so  paid.    Id. 

Contribution. 

Between  defendants.     See  Joint  Wrongdoers,  1, 

« 

Contributory  Negligence. 

Hiding  on  freight  train.     See  Carriers  of  Passengers,  2. 

Boarding  moving  train.     See  Carriers  of  Passengers,  S,  4- 

Aligliting  from  moving  train.     See  Carriers  of  Passengers,  6-8,  H, 

Custom  of  boarding  train  in  motion.     See  Evidence,  19, 

Omission  to  charge  on.     See  Instructions  to  Juries,  10. 

Employer's  Liability  Act.     See  "Negligence,  4. 

Charge  upon.     See  'Negligence,  6.  • 

At  railway  crossing.     See  Negligence,  8. 

Burden  of  proof.     See  Negligence,  9,  12. 

Knowledge  of  defect.     See  Negligence,  10. 

Protection  from  weather.     See  Negligence,  IS. 

Removing  car  from  track.     See  Negligence,  14,  15. 

Duty  to  lessen  damages.     See  Negligence,  16,  17. 

Discovered  peril.     See  Negligence,  20-2S. 

Alighting  from  moving  car.     See.  Negligence,  24-26. 

Boarding  moving  train.     See  Negligence,  21,  28. 

Presuming  that  defendant  will  not  be  negligent.     See  Railways,  6. 

Avoiding  damages.    See  Telegraph,  4, 

Conversion. 

Of  property  by  receiver.    See  Receivers,  2. 

Copyriglit. 

1.  At  common  law,  and  independently  of  the  copyright  statutes,  an  author 

has  an  exclusive  right  of  property  in  and  to  his  manuscript,  before 
he  publishes  it.  The  contents  of  the  manuscript  need  not  be  the  pro- 
duct of  the  author's  own  brain;  it  is  sufficient  if  he  has  merely  gathered 
from  sources  accessible  to  all  alike,  the  material  forming  its  contents 
and  arranged  the  same  in  a  concrete  form.  Vernon  Abst.  Co.  v.  Wag- 
goner Title  Co.,  144. 

2.  At  common  law,  one  who  compiles  from  public  records  and  other  sources 

of  information,  an  abstract  of  titles  to  lands,  is  entitled  to  the  ex- 
clusive use  of  such  compilation  and  to  all  parts  thereof,  so  long  as  he 
withholds  it  and  its  parts  from  publication.  This  right  may  be  as- 
signed or  transferred  to  another.  With  the  first  publication,  however, 
of  such  compilation  or  parts  of  the  same,  the  owner's  right  to  the  ex- 
clusive use  of  the  same  or  the  parts  published,  ceases,  and  any  one 
may  thereafter  make  and  use  copies  of  the  same.    Id. 

3.  A  manuscript  or  compilation  is  said  to  be  "published"  when  the  owner 

either  sells  or  ofTers  the  work  for  sale  to  the  public  generally.  When 
the  owner  of  a  compilation  of  land  titles  sells  or  offers  to  sell  to  the 
public  generally,  abstracts  from  such  compilation,  the  parts  so  sold 
are  published,  in  contemplation  of  law;  and  the  fact  that  the  sale  was 
for  the  purpose  of  examining  the  title  to  a  particular  tract  of  land, 
and  for  no  other  purpose,  is  immaterial.     Any  person  thereafter  has 
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the  right  to  copy  and  uae  the  same,  in  the  absence  of  a  statutory 
copyright.  Id, 
4.  If  a  book  be  put  within  the  reach  of  the  general  public  so  that  all  may 
have  access  to  it»  no  matter  what  limitations  may  be  put  upon  the 
use  of  it  by  the  individual  purchaser,  it  is  "published,"  and  tae  com- 
mon law  copyright,  or  right  of  first  publication,  is  gone.    Id, 

Oorporationi. 

Homestead  in  corporate  property.    See  Homeatead,  6, 
Restraining  unlawful  combination.     See  Injunction,  i,  2, 

1.  The  general  rule  that  notice  to  an  agent  is  notice  to  his  principal  can  only 

be  applied  when  the  matter  with  reference  to  which  notice  is  given 
is  within  the  scope  of  the  agent's  authority,  or  has  some  direct  con- 
nection with  his  agency.  Notice  to  an  agent  of  a  corporation,  with 
reference  to  a  matter  entirely  beyond  the  scope  of  his  agency,  would 
not  be  notice  to  the  corporation.  Luling  Oil  d  Mfg.  Co.  v.  Lane  d 
Bodley  Co,,  634. 

2.  An  oil  company  made  a  contract  with  G.  to  build  a  mill,  G.  to  furnish  all 

material,  labor  and  machinery,  and  to  deliver  the  mill  to  the  company 
complete  and  free  from  all  liens;  L.  &  B.  sold  to  G.  the  engine  which 
he  installed  in  the  mill,  reserving  a  lien  on  the  same  to  secure  a  part 
of  the  purchase  money;  this  lien  was  never  recorded;  upon  completion 
of  the  mill  the  company,  through  its  proper  managing  officers,  and 
without  notice  to  them  of  the  lien  claimed  by  L.  &  B.,  paid  to  G. 
the  full  amount  due  him  for  the  construction  of  the  mill.  In  a  suit 
by  L.  &  B.  to  foreclose  their  lien  on  the  engine,  on  the  issue  of  notice 
to  the  company  of  the  existence  of  the  lien,  the  court  charged  the 
jury,  in  effect,  that  the  burden  was  on  the  defendant  company  to  show 
that  none  of  its  directors  or  agents  had  knowledge  of  facts  sufficient 
to  put  a  reasonably  prudent  person  upon  notice  of  said  lien  in  order 
to  defeat  a  recovery  by  plaintiffs.  Held,  error.  Notice  to  a  director 
not  connected  with  the  transaction  would  not  be  notice  to  the  com- 
pany.   Id, 

Ooiti. 

Objection  to  taxation.    See  Practice  on  Appeal,  17, 
Surety  on  appeal  bond.    See' Receivere,  4, 

Ootenantg. 

1.  Where  a  cotenant  sells  a  specific  part  of  the  common  estate  and  no  ob- 
jection is  made  thereto  by  the  other  cotenants  for  a  period  of  seventy 
years,  it  will  be  presumed  that  the  cotenant  making  the  sale  elected 
to  take  the  land  sold  as  a  part  of  his  share  in  the  estate  and  that 
the  other  cotenants  acquiesced  in  or  ratified  the  partition.  Berryman 
V,  McDonald,  81. 

Ootuiter  Olalm. 

Urged  after  appeal.    See  Appeal,  2, 

Growing  out  of  plaintiff's  cause  of  action.    See  Juriadiction,  2, 

Oounty  School  Land. 

1.  The  Constitution  does  not  contemplate  that  a  county  must  sell  its  school 

land  directly  by  and  through  its  Commissioners'  Court,  but  that  such 
court  may  sell  the  same  in  such  manner  as  it  may  direct.  An  order 
by  a  Commissioners'  Court  appointing  agents  for  the  sale  of  its  school 
land  considered,  and  a  sale  by  such  agents  upheld.  Matagorda  County 
V,  Casey,  35. 

2.  A  contract  between  a  Commissioners'  Court  and  its  agents  for  the  sale 

of  the  county  school  land  "bound  the  court  and  the  county  to  pay  to 
the  agents  ten  percent  on  the  ^oss  amount  of  the  sales,  to  be  paid  as 
the  purchase  money  comes  in.''^  Held,  not  necessarily  an  obligation  ia 
pay  to  the  agents  any  part  of  the  purchase  money  received  from  the 
school  land,  and  hence  not  illegal.    Id, 
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County  Beat 

Election  for  establishing.     See  Injunction,  7,  8, 
Notice  of.    See  Judicial  Knowledge,  i. 

Groiaingfl. 

Of  intersecting  railroads.    See  RailuMys,  6,  IS-H, 
Commonly  us^  by  public.     See  Baihpays,  7. 
Extent  of  duty  to  maintain.    See  Bailuxiys,  Sr-lU 

Omelty. 

Sufficient  allegation  of.    See  Divorce,  i. 

Damages. 

Contract  limiting  amount.    See  Carrier%  of  Ooods,  7. 

For  delay  in  transportation  of  live-stock.    See  Carriers  of  Ooodt,  10, 

Duty  of  plaintiff  to  prevent.     See  Negligence,  16,  17, 

1.  The  profits  on  sales  which  the  buyer  would  have  made  if  the  seller  had 

complied  with  his  contract  to  deliver  certain  articles,  are  recoverable 
in  an  action  for  breach  of  such  contract  where  it  was  within  the  con- 
templation of  both  parties  at  the  time  of  entering  into  the  contract 
that  the  articles  were  to  be  delivered  for  sale.  Weatherford  Mach,  d 
F.  Co.  V.  Tate,  392. 

2.  Ordinarily  the  measure  of  damage  for  breach  of  a  contract  to  sell  and 

deliver  chattels  is  the  difference  between  the  contract  price  and  the 
market  value  of  the  same  at  the  time  and  place  at  which  they  should 
have  been  delivered.    Id, 

3.  Where,  in  a  suit  for  damages  for  injury  to  cattle  caused  by  drinking  the 

water  of  a  polluted  stream,  plaintiff  alleged  that  his  damages  accrued 
on  a  certain  date,  the  measure  of  damage  was  the  depreciation  in  tlie 
market  value  of  said  cattle  on  the  date  named,  caused  by  the  pollution 
of  the  stream.    Benjamin  v.  Gulf,  C,  d  8,  F,  Ry,  Co.,  473. 

4.  Where  a  plaintiff  incurs  expense  to  avoid  or  lessen  the  injurious  conse- 

quences of  the  tortious  act  of  the  defendant,  the  plaintiff  is  entitled  to 
recover  the  expense  necessarily  incurred,  and  a  charge  which  denies 
him  the  right  to  recover  anything,  if  he  incurred  more  expense  than 
was  necessary,  is  erroneous.    Id. 

6.  Where,  by  reason  of  the  pollution  of  a  stream,  a  riparian  owner  is  de- 

prived of  the  use  of  his  land  for  pasturing  cattle,  the  value  of  the  use 
IS  an  element  of  damage  which  a  jury  might  consider  in  estimating  the 
total  damage.  Id, 
fl.  In  an  action  by  a  landlord  for  rent,  the  defendant  plead  in  reconvention 
that  the  landlord,  b;^  stopping  the  sale  of  defendant's  cotton,  had  caused 
him  to  lose  a  forfeit  which  he  had  put  upon  a  contract  to  purchase 
land.  Intimated  that  the  alleged  damages  were  too  remote.  Jund  v, 
Stute,  610. 

7.  In  this  State  an  injured  person  is  entitled  to  recover  not  only  for  such 

future  consequences  as  are  reasonably  certain  to  result,  but  also  such 
as  will  reasonably  and  probably  result  from  the  injuries.  CJiarge  on 
the  measure  of  damages  considered  and  approved.  8t,  Louie  8.  W,  Ry. 
Co.  of  Texas  v.  Hawkins,  547. 

8.  In  a  suit  for  damages  for  personal  injuries,  upon  the  measure  of  damages 

the  court  charged  the  jury,  if  they  found  for  plaintiff,  to  ''assess  his 
damages  at  such  an  amount  as,  in  the  exercise  oi  a  sound  discretion  and 
judgment,  you  believe  will  fully  compensate  him,"  etc.  Held,  that 
while  the  use  of  the  word  "fully,''  as  measuring  the  compensation  to 
be  allowed,  is  not  to  be  approved,  it  was  not  reversible  error.  Texas 
d  P.  Ry.  Co.  V.  McCarty,  532. 

9.  When,  in  a  suit  for  personal  injuries,  several  distinct  items  or  grounds  for 

recovery  are  set  forth  in  the  pleading,  and  a  specific  amount  claimed 
for  each  item,  and  the  evidence  as  to  an  item  of  damage  would 
authorize  a  recovery  for  a  larger  amount  than  that  claim^  in  the 
pleading,  it  is  affirmative  error  to  instruct  the  jury  to  allow  for  the 
amount  shown  by  the  evidence.    Rule  applied.    Id, 
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as  against  creditors  miut  be  determined  by  the  etatiu  of  the  property 
at  the  time  of  conveyance;  if,  in  fact,  the  homestead  at  that  time, 
neither  the  purpose  for  which  it  was  so  conveyed  nor  any  subsequent 
disposition  of  it  by  her  or  her  husband  will  subject  it  or  the  proceeds 
from  its  sale  to  the  payment  of  the  husband's  debts.  Evidence  con- 
sidered, and  held  to  support  a  finding  by  a  jury  that  the  homestead 
had  not  been  abandoned  by  the  husband  at  the  time  he  conveyed  it 
to  his  wife.     Id, 

5.  The  mere  removal  of  a  husband  and  wife  from  this  to  another  State,  with 

intention  to  return  and  occupy  the  old  home,  will  not  forfeit  a  home- 
stead right  once  acquired  in  this  State.    Id, 

6.  One  who  conveys  property  to  a  corporation  can  acquire  no  homestead 

rights  in  such  property  as  against  the  creditors  of  the  same,  even 
though  he  was  the  sole  owner  of  the  stock  of  the  corporation.    Id. 

7.  The  burden  of  proof  is  upon  an  attaching  creditor  to  show  that  property 

once  the  homestead  had  been  so  abandoned  as  to  render  it  subject  to 
the  payment  of  the  husband's  debts.    Id. 

8.  The  issue  being  whether  or  not  a  homestead  had  been  so  abandoned  as 

to  subject  it  to  the  payment  of  the  husband's  debts,  a  charge  that  the 
proof  of  abandonment  "may  be  made  by  the  plaintiffs  by  facts  or  cir- 
cumstances or  by  circumstances  alone  if  in  your  opinion  the  same  are 
sufficiently  strong  and  cogent  to  show  that  at  the  time  said  defendant 
removed  from  said  premises  he  did  so  with  the  intention  of  not  re- 
turning thereon  as  his  homestead,"  was  not  subject  to  the  objection 
that  the  expression  "sufficiently  strong  and  cogent,  etc.,"  required 
greater  certainty  in  the  proof  than  was  required  by  law.  Id. 
0.  Declarations  of  the  wife  as  to  the  intention  of  her  husband  and  herself 
to  return  to  the  homestead  made  at  the  time  of  removal,  are  competent 
evidence  on  the  issue  of  abandonment.    Id. 

10.  When  no  new  home  has  been  acquired,  proof  of  abandonment  of  the  old 

home  must  be  undcniablv  clear  and  beyond  almost  the  shadow  of  rea- 
sonable ground  of  dispuie.    Id. 

11.  The  homestead  right  cannot  be  asserted  against  a  prior  lien  for  the  pur- 

chase money.    Smith  v.  Owen,  51. 

12.  Where  property  is  in  fact  a  homestead,  evidenced  by  use  and  occupancy, 

knowledge  of  all  the  facts  essential  to  its  existence  is  imputed  to  a 
mortgagee,  and  the  mortgagee  stands  charged  with  notice  of  the  fact  of 
homestead  in  spite  of  declarations  to  the  contrary  by  the  borrower. 
But  \Vhere  property  is  not  in  actual  use  as  a  homestead,  representations 
by  the  owner  amounting  to  fraud  will  estop  him  from  setting  up  the 
claim  against  persons  acting  on  such  representations  in  ignorance  of 
the  homestead  claim.     Id. 

13.  One  who  lends  money  to  a  married  man  and  takes  a  mortgage  on  real 

estate,  the  record  title  to  which  appears  to  be  in  him,  to  secure  it,  is 
not  charged  as  matter  of  law  with  knowledge  of  the  fact  that  the 
borrower  is  a  married  man.  And  if  the  lender  has  no  notice  that  the 
borrower  is  in  fact  a  married  man,  and  is  not  charged  with  notice  that 
the  real  estate  is  homestead,  the  mortgage  will  be  valid  as  against  a 
homestead  claim.    Steves  v.  Smithy  126. 

14.  From  the  nature  of  the  marriage  relation  in  this  State  it  belongs  to  the 

husband  to  designate  the  homestead.  The  wishes,  intention  and  acts  of 
the  wife  are  immaterial.     Id. 

15.  Where  a  married  man  purchased  a  house  and  lot  suitable  for  a  home,  but 

never  occupied  it  and  kept  it  rented  for  thirteen  years  to  other  persons, 
a  mortgage  upon  the  property  by  the  husband  a  short  time  after  the 
purchase,  was  valid  as  against  the  homestead  claim  of  the  wife  asserted 
after  she  had  been  abandoned  by  her  husband,  fourteen  years  after  the 
purchase.     Id. 

16.  In  a  suit  to  determine  the  true  boundaries  of  a  tract  of  land  conveyed 

by  husband  and  wife,  the  fact  that  the  land  was  part  of  the  homestead, 
is  irrelevant  and  immaterial.    Couch  v.  Texas  d  P.  Ry.  Co.,  188. 
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Huband  and  Wife. 

Abandonment  of  husband.     See  Homeaiead^  2. 

Gift  to  wife.    See  Homestead,  4, 

Designation  of  home  by  husband.    See  Homeateadf  H,  16, 

Notice  of  relation.    See  Marriage,  1,  2» 

Parties  to  actions.    See  Parties,  1. 

1.  H.  married  in  1883;   about  three  years  afterwards  his  wife  voluntarily 

abandoned  him  and  never  lived  with  him  again;  in  1892  H.,  without 
obtaining  a  divorce,  married  another  woman  who  was  not  aware  of 
the  existence  of  the  first  wife,  and  who  lived  with  him  in  the  faithful 
performance  of  all  her  duties  as  a  wife  until  his  death  in  1895  or  1896. 
Held,  upon  the  death  of  H.  intestate  the  first  wife  was  entitled  to  his 
property  under  our  statute  of  descent  and  distribution.  Hammond  v, 
Hammond,  482. 

2.  A  woman  who  marries  a  man  in  good  faith,  and  without  knowledge  of  the 

existence  of  another  wife,  is  entitled  to  one-half  of  the  community  prop- 
erty of  the  second  marriage.    Id, 

Illegal  Contract. 

Adjustment  of  profits  after  performance.     See  Contract,  10,  11. 
'    Loan  for  unlawful  purpose.    See  Gaming,  1. 

Impeachment  of  Witness. 

Newly  discovered  evidence.     See  New  Trial,  S. 
On  collateral  issue.    See  Witness,  1. 

ImproyemeiLts. 

After  death  of  donor.    See  Contract,  4* 

Reservation  by  seller  of  land.    See  Innocent  Purchaser,  1, 

Land  transferred  by  parol  gift.    See  Statute  of  Frauds,  1, 

Injunotion. 

Against  use  of  property.    See  Estoppel,  2,  S. 

1.  In  a  suit  by  injunction  to  restrain  the  ofiicers  of  a  corporation  from  vio- 

lating the  anti -trust  laws  of  the  State,  an  answer  of  the  defendant, 
in  effect,  that  the  plaintiffs  were  formerly  managing  officers  of  the  cor- 
poration and  while  such  officers  made  the  same  character  of  contracts 
and  engaged  in  the  same  practices  as  those  which  they  now  seek  to 
enjoin,  and  that  the  suit  was  instituted  for  ulterior  purposes,  was 
properly  stricken  out  on  exception.  The  maxim  ''He  who  comes  into 
equity  must  come  with  clean  hands,"  had  no  application.  The  inequity 
wnich  will  bar  a  complaint  must  be  directly  connected  with  the  matter 
in  litigation.     Lone  Star  Salt  Co.  v,  Blount,  138. 

2.  The  decree  of  a  court  granting  an  injunction  should  specify  with  certainty 

the  particular  acts  to  be  done  or  not  to  be  done,  in  order  that  the 
party  enjoined  will  have  a  definite  guide  by  which  to  shape  his  conduct, 
and  should  within  itself  apprise  the  defendant  what  he  is  restrained 
from  doing  without  the  necessity  of  consulting  the  bill.  Decree  con- 
sidered, and  held  defective  in  this  respect.    Jd. 

3.  The  Act  of  the  Thirtieth  Legislature    (General  Laws,  1907,  page  206), 

providing  for  appeals  from  interlocutory  orders  granting  or  dissolving 
injunctions,  is  not  subject  to  the  objection  that  it  is  nugatory  and 
void  because  it  fails  to  provide  a  procedure  in  such  cases.  Merrill  v. 
Savage,  292. 

4.  An  injunction  to  restrain  a  county  judge  and  others  from  publishing  the 

result  of  a  local  option  election  should  not  be  granted  when  the  grounds 
upon  which  the  injunction  is  sought  would  be  cognizable  in  a  contest 
proceeding.  The  remedy  by  injunction  should  not  be  substituted  for 
the  remedy  by  contest.    Id, 

5.  The  fact  that  individual   property  rights  miprht  be  jeopardized  or  de- 

stroyed by  the  enforcement  of  local  option  is  not  sufficient  ground  for 
granting  an  injunction  against  declaring  the  result  of  such  an  election. 
Such  consequence  is  incioental  and  too  remote,  and  if  such  right  exists 
at  all  it  exists  only  when  an  attempt  is  made  to  enforce  the  law.    Id. 
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6.  The  performance  by  public  officers  of  their  duties  neeesaary  to  the  legal 

adoption  of  a  law  belongs  to  the  political  domain,  and  the  courts  have 
no  right  to  interfere.  This  rule  was  not  changed  by  the  Act  of  1905 
(General  Laws,  page  95).     Id. 

7.  The  District  Courts  of  this  State  have  no  jurisdiction  to  prevent  by  in- 

junction the  canvassing  of  the  returns  and  the  declaring  of  the  result  by 
the  proper  officers  of  an  election  held  to  select  a  county  seat;  a  pro- 
ceeding instituted  for  that  purpose,  even  by  the  persons  whose  pecuniary 
interest  mi^ht  be  affected  by  the  acts  sought  to  be  enjoined,  is  a  politi- 
cal proceeding  and  not  a  suit  within  the  ordinary  acceptation  of  that 
term.  The  courts  can  only  interfere  to  protect  pecuniary  rights  after 
the  political  questions  have  been  settled.  Totonsen,  County  Judge,  v. 
Merafelder,  289. 

8.  On  the  ground  that  a  certain  locality  had  been  previously  selected  aa 

a  county  seat  at  an  election  held  for  that  purpose,  an  injunction  was 
sought  to  restrain  the  county  judge  and  other  officers  from  canvassing 
the  votes  and  declaring  the  result  of  a  second  election  in  favor  of 
another  locality;  it  appeared  on  the  face  of  the  record  and  the  petition 
that  no  place  received  the  necessary  majority  of  votes  at  the  first  elec- 
tion and  hence  that  the  act  of  the  county  judge  in  declaring  that  a 
certain  locality  had  been  chosen  was  without  authority  of  law  and 
void.  Held,  that  an  injunction  was  improperly  granted  to  restrain  the 
coimty  judge  from  declaring  the  result  of  the  second  election.     Id. 

Innocent  Purchaser. 

Evidence  raising  mere  suspicion.  See  Burden  of  Proof,  1. 
1.  Ordinarily  a  statement  in  a  deed  in  a  chain  of  title  that  certain  improve- 
ments on  the  land  conveyed  belonged  to  a  third  party  then  in  possession 
of  the  land,  would  charge  a  subsequent  purchaser  of  the  land  with  notice 
that  said  improvements  did  not  pass  with  the  land.  But  where  the 
owner  of  the  improvements  abandons  then^  and  allows  the  owners  of 
the  land  to  exercise  exclusive  acts  of  ownership  over  them  for  five 
vears,  and  declares  to  the  attorney  of  a  subsequent  purchaser  that  he 
has  no  interest  in  the  property,  such  facts  will  warrant  a  finding  that 
the  subsequent  purchaser  was  an  innocent  purchaser  and  therefore  en- 
titled to  hold  the  improvements.    North  v,  Coughra/n,  101. 

Insolyeney. 

Of  plaintiff  in  suit.     See  Set-off,  1. 

Intervention. 

In  District  Court  on  appeal.    See  Appeal,  1, 

Intoxicating  liquors. 

Prohibition  of.     See  Elections,  1-5. 

Contesting  local  option  election.    See  Injunction,  4-6, 

Instmctions  to  Juries.  , 

Withdrawing  evidence  from  consideration.    See  Bill  of  Ewceptimts,  /. 

Directing  verdict.     See  Boundaries,  5. 

Issue  not  raised  by  evidence.     See  Carriers  of  Goods,  6. 

Transporting  with  reasonable  speed.    See  Carriers  of  Goods,  9. 

Negligent  handling  of  stock.     See  Carriers  of  Goods,  11, 

Defining  degree  of  care.     See  Carriers  of  Passengers,  1,  12,  IS, 

Assuming  representative  character  of  conductor.     See  Carriers  of  Possets 

gers,  5. 
On  injuries  in  alighting  from  train.    See  Carriers  of  Passengers,  H. 
Directing  verdict.    See  Contract,  7,  Damages,  4,  Limitation,  18. 
On  measure  of  damages.     See  Damages,  7-12. 
On  degree  of  proof.     See  Homestead,  8. 
On  knowledge  of  danger.    See  Master  and  Servant,  4. 
On  assumed  risk.    See  Master  and  Servant,  2,  H, 
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Should  be  considered  in  entirety.    See  Master  and  Servant,  10,  Negligence, 

5, 
Making  duty  absolute/  See  Negligence,  2,  S. 
On  contributory  negli^nce.     See  Negligence,  6,  9,  IS,  H, 
Defining  reasonable  diligence.     See  Negligence,  18, 
On  duty  to  keep  lookout.    See  Negligence,  22. 
On  discovered  peril.    See  Negligence,  2S. 
On  alighting  from  moving  train.     See  Negligence,  25. 
On  custom  as  affecting  care.     See  Negligence,  27. 
Emphasizing  by  repetition.    See  Negligence,  28. 
On  matters  not  pleaded.    See  Pleading,  9,  10. 
Submission  of  special  issues.     See  Practice  in  Trial  Court,  9,  10, 
I>uty  to  submit  issue.    See  Question  of  Fact,  1. 
On  duty  to  keep  crossings  in  repair.    See  RaUwaye,  9. 

1.  Where  there  is  no  room  for  difference  of  opinion  on  the  undisputed  evi- 

dence it  is  proper  for  the  trial  court  to  instruct  a  verdict  in  accord- 
ance with  the  evidence.    Chicago,  R.  I.  d  0.  Ry.  Co.  v.  Poore,  191. 

2.  It  is  permissible  for  a  trial  judge  in  his  charge  to  first  state  the  rules 

of  law  pertinent  to  the  case  in  the  abstract,  and  then  in  the  concrete 
in  submitting  the  issues  of  fact  to  the  jury.  San  Antonio  d  A.  P.  Ry. 
Co.  V.  Martin,  198. 

3.  In  a  civil  action  a  plaintiff  who  establishes  the  material  allegations  of 

his  petition  by  a  preponderance  of  the  evidence  is  entitled  to  recover, 
and  the  use  of  the  word  "fair"  to  qualify  "preponderance"  is  con- 
demned.    Cowans  v.  Ft.  Worth  d  D.  C.  Ry.  Co.,  464. 

4.  By  the  use  of  the  language,  "If  you  find  and  believe  from  the  evidence, 

etc,"  the  court  submits  to  the  determination  of  the  jury  the  issue  re- 
ferred to.  Charges  considered,  and  held  not  upon  the  weight  of  the 
evidence.  Missouri,  K.  d  T.  Ry.  Co.  v.  Hendricks,  314. 
6.  Where  there  is  no  evidence  tending  to  support  an  issue  made  by  the 
pleadings,  it  is  reversible  error  for  the  court  to  submit  such  issue  to  the 
jury.     Cleveland  v.  Taylor,  496. 

6.  It  is  error  for  the  trial  court  to  submit  an  issue  tendered  by  the  pleading 

but  without  evidence  to  support  it.    Elliott  v.  Morris,  527. 

7.  In  a  suit  for  specific  performance  of  a  contract  for  the  sale  of  land,  the 

following  propositions  discussed  and  approved:  (1).  It  is  error  for 
the  trial  court  to  charge  the  jury  to  pass  upon  an  uncontroverted  fact. 
(2).  A  charge  which  is  misleading  in  its  language  and  inapplicable 
to  the  facts  is  erroneous.  (3).  It  is  improper  to  permit  an  issue  to 
be  raised  by  proof  which  is  not  raised  by  the  pleadings.  Lipscomb  v. 
Amend,  300. 

8.  It  is  only  when  the  jury  may  possibly  have  been  misled  and  induced  by 

a  charge  which  submits  as  an  issue  an  undisputed  fact  to  doubt  the 
existence  of  such  fact,  that  such  a  charge  is  ground  for  reversal.  Kelsey 
V.  CoUins,  231. 

9.  The  use  of  the  plural  instead  of  the  singular,  in  referring  to  the  one 

servant  of  defendant  whose  negligence  was  shown  to  have  caused  plain- 
tiff's injury,  held  not  liable  to  mislead.  Galveston,  H.  d  N.  Ry.  Co.  v. 
Cochran,  591. 

10.  The*  omission  of  the  condition  of  plaintiff's  freedom  from  contributory 

negligence  in  stating  an  hypothesis  on  which  he  might  recover  was 
harmless  error  where  the  charge  as  a  whole  so  presented  that  defense 
that  it  was  not  liable  to  mislead.    Id. 

11.  A  charge  should  be  considered  in  its  entirety.    In  a  suit  for  personal  in- 

juries, charge  considered,  and  held  not  subject  to  the  objection  that  it 
required  the  jury  to  find  that  plaintiff  had  been  guilty  of  two  or 
more  acts  of  contributory  negligence  before  they  could  find  for  defend- 
ant, when  any  one  such  act  would  have  relieved  defendant  from  lia- 
bility.   El  Paso  Elec.  Ry.  Co.  v.  Ruckman,  25. 

12.  A  charge  is  not  necessarily  upon  the  weight  of  the  evidence  simply  because 

it  presents  in  detail  the  facts  pertaining  to  a  theory  of  recovery  relied 
on  by  a  party.    A  party,  is  entitled  to  have  his  theory  of  the  case  pre- 
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sented  to  the  jury  in  connection  with  the  very  facts  npoa.  which  he 
relies  in  support  of  it.    Id, 

13.  A  mere  suggestion  to  the  court  is  not  sufficient  to  require  the  court  to  siuh- 

mit  an  issue  to  the  jury.  To  place  the  court  in  default,  a  charge  should 
be  prepared,  properly  presenting  the  issue  desired  to  be  passed  upon, 
and  the  court  should  be  requested  to  give  the  same.  Orient  Ins.  Co. 
V.  Wingfield,  203. 

14.  Where  the  charge  of  the  court  is  supposed  to  be  defective  in  quoting  the 

pleadings  or  stating  the  issues  to  the  jury,  it  is  the  duty  of  the  party 
considering  himself  aggrieved  to  cure  the  defect  by  a  requested  instruc- 
tion; failing  in  this,  he  cannot  complain  on  appeal.    8t,  Louis  8.  W. 
Ry.  Co.  of  Texas  v.  Hawkins,  545. 
16.  In  a  suit  for  damages  for  personal  injuries  received  at  the  crossing  of  a 

Sublic  thoroughfare,  over  a  railroad  track,  by  reason  of  certain  speci- 
ed  defects  in  said  crossing,  charge  considered,  and  held  incapable  of 
a  construction  which  would  authorize  a  recovery  because  of  any  other 
defects  in  said  crossing  except  those  substantially  alleged.     Id. 

16.  Where,  in  a  suit  for  personal  injuries,  the  defendant  pleads  contributory 

negligence  of  the  plaintiff,  the  issues  of  negligence  and  contributory 
negligence  should  be  separately  and  distinctly  submitted.  The  sub^ 
mission  of  the  one  issue  should  not  be  encumbered  with  conditions  as 
to  the  other.    Id. 

17.  In  a  suit  for  personal  injuries,  under  an  instruction  that  plaintiff  was 

entitled  to  recover  if  his  wife  "was  injured  in  any  or  all  of  the  parts 
of  her  person,  or  ways  as  alleged  in  plaintiff's  petition,"  it  must  be 
presumed,  in  the  absence  of  anything  showing  the  contrary,  that  the 
jury  observed  the  instructions  given  them  and  considered,  in  arriving 
at  their  verdict,  no  injury  not  shown  by  the  evidence  to  have  been 
sustained  by  plaintiff's  wife,  although  plaintiff  in  his  petition  alleged 
multitudinous  injuries.    Id. 

18.  It  is  proper  for  the  trial  court  to  refuse  a  special  charge  when  it  is,  in 

effect,  the  same  as  a  charge  already  given;  or  when  it  is  a  mere  ab- 
straction and  not  applicable  to  the  evidence;  or  when  it  is  in  part 
erroneous.  In  a  suit  to  set  aside  a  conveyance  by  an  insolvent  husband 
to  his  wife,  special  charges  considered,  and  held  subject  to  the  foregoing 
objections.     Maffi  v.  Stephens,  Trustee,  354. 

19.  Where  there  was  no  evidence  to  prove  certain  injuries  alleged,  and  the 

evidence  as  to  other  injuries  alleged  was  conflicting,  it  was  not  revers- 
ible error  for  the  court  to  refuse  a  special  charge  directed  to  that  state 
of  facts  when,  in  the  main  charge,  the  jury  were  instructed  that  the 
burden  of  proof  was  upon  the  plaintiff  to  make  out  his  case  by  a  pre- 
ponderance of  the  evidence,  and  they  must  believe  from  the  evidence 
the  existence  of  every  fact  necessary  to  a  recovery  by  plaintiff.  8t. 
Louis  8.  W.  Ry.  Co.  v.  Smith,  1. 

20.  There  being  evidence  raising  the  issue,  it  was  error  for  the  court  to  re- 

fuse special  charges  affirmatively  presenting  the  question  and  instruct- 
ing a  verdict  for  the  defendant  if  the  jury  believed  that  plaintiff's  suf- 
fering was  not  caused  by  the  negligence  of  the  defendant,  and  this, 
although  the  issue  was  submitted  in  a  general  way  in  the  main  charge. 
Id. 

21.  When  the  trial  court  gives  one  of  several  charges  requested  presenting 

the  same  subject,  a  party  cannot  complain  of  the  refusal  of  the  others. 
Missouri,  K.  rf  T.  Ry.  Co.  of  Texas  v.  Morgan,  212. 

22.  Where,  in  a  suit  for  personal  injuries,  the  plaintiff  makes  no  claim  for 

damages  by  reason  of  a  certain  element  of  damages,  and  the  court  in 
its  main  charge  does  not  authorize  a  recovery  upon  said  ground,  it 
was  not  error  to  refuse  a  special  charge  to  the  effect  that  the  plaintiff 
was  not  entitled  to  recover  on  said  ground.  Tewtu  d  N.  O.  R.  Co.  v. 
Davidson,  85. 

23.  Where,  in  a  suit  for  personal  injuries,  the  charge  of  the  court  specifically 

names  the  items  of  damage  which  the  jury  might  consider,  the  refusal 
of  the  court  to  give  a  special  charge  withdrawing  from  the  consideration 
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of  the  jury  the  item  of  expenses  for  medical  attention,  was  harmless 
error  though  the  state  of  the  evidence  warranted  such  a  charge.     Id. 

24.  When  the  trial  court  misstates  the  pleading  of  the  defendant  and  refuses 

to  give  a  special  charge  correcting  the  misstatement  and  warranted  by 
the  evidence,  it  is  reversible  error.  So  with  regard  to  the  main  charge 
of  the  court  when*  it  is  not  applicable  to  the  case  made  by  tlie  pleading 
of  the  plaintiff  and  the  evidence.    Earnest  v.  Waggoner^  298. 

25.  While  it  is  the  duty  of  the  court  to  state  correctly  in  its  charge  the 

allegations  of  the  pleadings,  a  failure  to  do  so  is  not  always  reversible 
error.    Rule  illustrated.     Qulf,  C.  d  8.  F.  Ry.  Co.  v.  Walters,  71. 

26.  A  party  to  a  suit  has  the  right  to  have  his  theory  of  the  case  affirm- 

atively presented  to  the  jury,  and  when  the  court  fails  to  do  so  in  the 
main  charge  the  refusal  of  a  requested  charge  so  presenting  a  party's 
case,  is  reversible  error.    Id. 

27.  The  trial  judge  must  be  allowed  a  large  discretion  in  the  conduct  of  a 

trial.  Record  considered,  and  held  that  the  trial  judge  did  not  abuse 
his  discretion  in  refusing  to  call  back  the  jury  after  they  had  received 
the  main  charge,  but  had  not  begun  their  deliberations,  and  give  them 
special  charges  then  for  the  first  time  presented  and  requested.    Id. 

28.  Where  plaintifirs  petition  alleged,  in  substance  that,  the  conductor  knowing 

of  plaintiff's  perilous  position,  defendant's  agents  caused  the  train  to 
start,  a  charge  which  authorized  a  verdict  for  plaintiff  if  the  conductor, 
knowing  of  plaintiff's  perilous  position  caused  the  train  to  start,  was 
not  the  case  made  by  the  pleading  and  therefore  error.    Id. 

29.  When  the  evidence  upon  an  issue  would  support  a  verdict  either  way,  it 

is  reversible  error  for  the  court  to  give  repeated  instructions  upon  the 
same  issue.  Charges  considered,  and  rule  applied.  .  Missouri,  K.  d  T. 
Ry.  Co.  V.  Dunbar,  13. 

30.  In  a  suit  for  personal  injuries,  contributory  negligence  being  the  issue, 

a  conflict  in  the  charges  of  the  court,  by  one  of  which  it  was  assumed' 
that  the  plaintiff  saw  the  approaching  engine  and  by  the  other  it  was 
left  to  be  found  as  a  fact  by  the  jury,  was  not  such  error  as  could  be 
taken  advantage  of  on  appeal  without  an  assignment  of  error  based 
thereon.    El  Paso  d  8.  W.  R.  Co.  v.  Polh,  269. 

Insuranee. 

1.  The  actual  payment  of  the  premium  on  a  policy  of  fire  insurance  is  not 

essential  to  the  validity  of  the  contract  in  the  absence  of  a  stipulation 
in  the  policy  to  that  effect-and  in  the  absence  of  some  limitation  upon 
the  authority  of  the  agent  of  the  insurance  company  to  contract  for 
insurance  on  a  credit,  and  avoiding  the  policy  if  the  premium  be  not 
paid.    Orient  Ins.  Co.  v.  Wing  field,  202. 

2.  Upon  the  issue  whether  or  not  a  contract  was  entered  into  between  the 

plaintiff  and  the  agent  of  an  insurance  company  for  a  renewal  of  a 
policy  of  fire  insurance  when  the  same  should  expire,  evidence  set  out 
and  considered,  and  held  sufficient  to  support  a  finding  of  the  jury  that 
such  a  contract  had  been  made  and  that  the  insurance  company  was 
bound  thereby.    Id. 

3.  When  the  contract  is  to  renew  a  policy  of  fire  insurance  and  there  is  no 

evidence  of  new  or  additional  terms,  the  presumption  is  that  the  re- 
newal is  to  be  in  the  same  company,  for  the  same  time,  terms,  amount, 
premium,  and  on  the  same  property  as  the  old  policy.  The  very  re- 
quest to  renew  a  policy  implies  that  the  new  policy  shall  be  exactly 
like  and  similar  to  the  old  policy.  Id. 
^  4.  An  action  may  be  sustained  upon  a  contract  to  renew  a  policy  of  fire 
insurance,  and  in  the  absence  of  evidence  to  the  contrary,  the  implica- 
tion arises  that  the  renewal  is  upon  the  same  terms  and  conditions  as 
stated  in  the  old  policy  and  for  the  same  amount.    Id. 

6.  In  ascertaining  whether  or  not  the  payment  of  the  premium  has  been 
waived  upon  a  contract  for  the  renewal  of  a  policy  of  fire  insurance, 
the  habit  and  custom  and  course  of  dealing  between  the  assured  and  the 
agent  of  the  company,  may  be  looked  to.    Id. 

6.  A  policy  of  fire  insurance  contained  the  following  provision:    "This  policy 
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may,  b^  a  renewal,  be  continued  under  the  original  stipulations,  in  con- 
sideration of  premium  for  renewed  term,  provided  that  any  increase  of 
hazard  must  be  made  known  to  this  company  at  the  time  of  renewal, 
or  this  policy  will  be  void."  Held,  not  to  prohibit  a  contract,  for  the 
renewal  of  the  policy,  several  months  before  the  expiration  of  the  same. 
Id. 
7.  The  amount  due  upon  a  policy  of  fire  insurance  should  bear  interest  from 
the  date. when  it  is  made  payable  in  case  of  loss.  When  the  loss  is 
made  payable  by  the  terms  of  the  policy  60  days  after  proof  of  loss, 
this  fixes  the  maturity  of  the  contract.  In  case  the  proof  of  loss  is 
waived,  interest  should  run  from  the  date  of  the  waiver.    Id. 

Johnson  Grass. 

1.  Under  the  provisions  of  the  statute  commonly  known  as  the  *' Johnson 

Grass  Act"  (Gen.  Laws  1001,  p.  283)  a  railroad  company  is  liable  for 
the  penalties  therein  prescribed  whenever  and  as  often  as  it  permits 
Johnson  grass  to  mature  and  seed  on  its  right  of  way.  One  recovery 
is  not  a  bar  for  all  time  to  any  other  recovery  for  a  violation  of  said 
statute.    International  d  Q.  N.  Ry.  Co.  v.  Vosa,  666. 

2.  While  penal  statutes  should,  as  a  rule,  be  strictly  construed,  still  this 

rule  should  not  be  carried  to  the  extent  of  defeating  the  obvious  inten- 
tion of  the  Legislature.  The  intention  of  the  Legislature  should  gov- 
ern in  the  construction  of  such  statutes,  as  well  as  others,  and  the 
words  should  be  given  such  sense  as  will  harmonize  best  with  the 
context  and  promote  in  the  fullest  manner  the  apparent  policy  and 
object  of  the  law.    Id. 

3.  Where  a  railroad  company  is  sued  for  permitting  Johnson  grass  to  mature 

and  seed  on  its  right  of  way  for  Ave  successive  years,  and  the  judg- 
ment is  for  only  two  penalties,  and  the  evidence  showed  that  the  plain- 
tiff permitted  Johnson  grass  to  mature  on  his  own  land  for  two  of 
the  years,  it  will  be  assumed  in  support  of  the  judgment  that  the 
penalties  were  for  years  during  which  the  grass  did  not  mature  on 
plaintiff's  land.    Id. 

Joint  Wrongdoers. 

1.  Each  of  several  joint  wrongdoers  is  liable  for  the  entire  damage  inflicted, 
and  no  right  of  recovery  over  exists  as  between  themselves.  In  a  suit 
against  several  carriers  for  damages  for  placing  disinfected  cattle  in 
infected  pens,  one  of  the  defendants,  against  whom  alone  a  judgment 
was  rendered,  cannot  complain  of  the  refusal  of  the  trial  court  to  sub- 
mit to  the  jury  the  right  of  such  defendant  to  recover  over  against 
its  co-defendants.  Evidence  considered,  and  held  to  support  a  finding 
that  appellant  alone  was  negligent  and  liable  for  the  damage  inflicted. 
8t.  Louis  8.  W.  Ry.  Co.  of  Texas  v.  Black,  390. 

Judgment. 

Not  supported  by  pleading.    See  Attomey^a  Fee,  1. 
Manner  of  proving.     See  Evidence,  J^. 
Specification  of  acts  forbidden.     See  Injunction,  2. 
Not  barring  future  recovery.    See  Johnson  Grass,  1, 
Lien  of.    See  Judgment  Lien,  1-6. 
Dissolution  of  partnership.     See  Partnership,  S. 

1.  The  entry  of  a  judgment  nunc  pro  tunc  may  be  based  upon  oral  testimony 

or  the  recollection  of  the  judge  who  tried  the  case.  It  is  not  indis- 
pensable that  there  should  be  some  memorandum  or  entry  in  the  record 
of  the  fact  of  its  former  rendition.    Bradford  v.  Malone,  440. 

2.  Where  a  party  admits  that  he  has  no  interest  or  fails  to  show  any  in- 

terest in  the  subject  matter  of  the  suit,  he  cannot  complain  of  the  dis- 
position of  the  same  by  the  judgment.    North  v.  Coughran,  101. 

3.  Where  a  judgment  recites  an  agreement  of  parties  and  is  rendered  in  ac- 

cordance with  said  agreement,  the  fact  that  the  statement  of  facts  con- 
tains no  evidence  of  the  agreementi  is  immaterial.    A  party  who  stands 
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by  and  makes  no  objection  in  the  trial  court  will  not  be  heard  to  com- 
plain afterwards.    Meeve  v,  Eherhardtf  327. 

4.  Where  a  married  woman,  abandoned  by  her  husband,  attacks  a  judgment 
of  foreclosure  upon  land  claimed  as  her  homestead,  on  the  ground  that 
she  was  not  cited  to  answer  the  foreclosure  suit  and  did  not  appear 
therein,  a  recital  in  the  judgment  that  the  defendants  appeared  *'each 
in  person"  will  be  presumed  to  be  true  in  the  absence  of  direct  evidence 
to  the  contrary,  when  such  evidence  is  available.  Inferences  from  cir- 
cumstances will  not  be  sufficient  to  overcome  the  recital  and  annul  the 
judgment.    Steves  i>.  Smith,  126. 

6.  A  final  judgment  of  a  court  of  competent  jurisdiction  against  unknown 
heirs  is  conclusive  of  the  rights  of  such  heirs.  Davenport  v.  Bearden, 
196. 

6.  In  a  suit  to  correct  the  description  of  certain  premises  in  a  judgment 

foreclosing  a  lien  thereon  and  for  possession  of  said  premises,  it  was 
not  error  to  refuse  to  allow  the  defendant  in  the  suit  of  foreclosure  to 
introduce  evidence  that  the  judgment  of  foreclosure  had  been  rendered 
for  too  large  an  amount.  Such  issue  was  res  ad  judicata.  Taylor  v. 
SilUman,  285. 

7.  J.  A.  £.  and  W.  F.  E.  were  brothers,  and  had  been  partners  in  business. 

L.  was  indebted  to  J.  A.  E.,  and  for  the  purpose  of  paying  his  indebted- 
ness had  a  deed  prepared  to  a  section  of  land  owned  by  him,  but  by 
mistake  the  deed  was  executed  to  both  of  the  brothers,  instead  of  to 
J.  A.  E.  alone;  after  the  deed  was  executed  it  was  delivered  by  L. 
to  the  attorneys  of  J.  A.  E.,  who  neglected  for  more  than  two  years  to 
notify  J.  A.  E.  that  the  deed  had  been  executed;  shortly  after  the  exe- 
cution of  the  deed  M.  brought  suit  in  trespass  to  try  title  against  L. 
for  the  land;  W.  F.  £.  assisted  L.  in  employing  counsel  to  defend  the 
suit,  and  was  present  at  the  trial;  J.  A.  E.  had  nothing  to  do  with 
the  case  until  after  trial  and  judgment  against  L.,  when  he  became  a 
surety  on  L.'s  appeal  bond,  and  otherwise  interested  himself  in  having 
the  judgment  reversed,  to  the  end  that  he  might  collect  his  debt  against 
L.,  which  he  supposed  was  still  unpaid.  Held,  the  partnership  between 
J.  A.  E.  and  W.  F.  E.  bavins  been  dissolved  long  prior  thereto,  J.  A.  E. 
was  not  estopped  by  the  ac&  of  W.  F.  E.  in  the  suit  of  M.  against  L. 
for  the  land,  and  the  judgment  rendered  therein  was  not  conclusive 
upon  J.  A.  E.    Elliott  v,  Morris,  527. 

8.  In  trespass  to  try  title  the  judgment  is  conclusive  only  upon  parties  to 

the  action,  their  privies,  and  those  claiming  by  conveyance  made  pend- 
ing the  action.    Id, 

Judgment  Lien. 

1.  The  certificate  of  the  clerk  attesting  the  correctness  of  the  abstract  of  a 

judgment,  need  not  be  recorded  in  the  judgment  lien  record.  Wicker  v. 
JerScins,  366. 

2.  Where  the  record  of  an  abstract  of  a  judgment  correctly  shows  the  amount 

for  which  the  judgment  was  rendered,  the  rate  of  interest  and  the 
amount  of  costs,  the  judgment  lien  is  valid  although  the  spaces  in  the 
record  book  where  the  amount  of  credits  and  the  sum  still  due  were  to 
be  placed,  were  left  blank.    Id, 

3.  Where,  in  recording  the  name  of  the  plaintiff  in  the  record  of  abstracts 

of  judgments,  the  name  of  the  plaintiff  was  given  as  W.  B.  F.  W. 
instead  of  W.  F.  B.  W.,  the  record  did  not  create  a  lien  on  the  land  of 
the  defendant.    Id, 

4.  An  error  of  $2.00  in  the  amount  of  costs,  and  a  failure  to  include  in  an 

abstract  of  a  judgment  the  interest  which  had  accrued  between  the 
rendition  of  the  judgment  and  the  record  of  the  abstract,  would  not 
vitiate  the  judgment  lien.    Id. 

5.  In  order  to  enforce  a  judgment  lien  on  land  after  the  expiration  of  twelve 

months  from  the  date  of  the  judgment,  the  burden  of  proof  is  on  the 
plaintiff  to  show  that  he  caused  an  execution  to  issue  on  the  judgment 
within  twelve  months  after  the  rendition  of  the  judgment,  and  by  the 
term  "issue"  as  used  in  article  3290  of  the  Bevised  Statutes,  something 
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more  is  meant  than  the  mere  act  of  the  clerk  in  preparing  and  attest- 
ing the  writ;  the  plaintiff  must  show  that  the  writ  was  actually  placed 
in  the  hands  of  a  proper  officer  for  enforcement  after  it  was  issued 
by  the  clerk.  The  mere  entries  of  the  clerk  on  the  execution  docket 
showing  the  date  of  the  issuance  of  an  execution  and  the  date  when 
returnable,  without  any  proof  of  what  disposition  was  made  of  the 
writ  after  it  was  prepared  by  the  clerk,  does  not  prove  that  an 
execution  "issued"  as  required  by  the  statute  concerning  judgment 
liens.  Bourn  v.  RoJnnson,  157. 
6.  A  judgment  lien  cannot  be  acquired  on  school  land  purchased  from  the 
State  before  the  completion  of  the  three  years  occupancy  required  by 
the  law.  Harwell  v.  Harbison,  43  Texas  Civ.  App.,  343,  distinguished. 
Id. 

Tudioial  Knowledge. 

1.  The  courts  will  take  judicial  notice  of  the  fact  that  a  certain  town  is  the 
county  seat  of  a  certain  county.     Oaddy  v.  Smith,  433. 

Jurlsdiotion. 

On  appeal.     See  Amount  in  Controversy,  1. 
Necessity  of  bond  on  appeal.     See  Appeal  Bond,  1, 

1.  In  a  suit  for  the  specific  performance  of  a  contract  for  the  sale  of  land, 

by  a  resident  of  this  State  against  a  non-resident,  the  appearance  of 
the  defendant,  though  only  for  the  purpose  of  pleading  in  limine  to  the 
jurisdiction  of  the  court,  gives  the  court  jurisdiction  over  his  person 
for  the  purpose  of  rendering  judgment  against  him.  Lucas  v.  Pation, 
62. 

2.  Where  the  District  Court  has  jurisdiction  of  plaintiff's  suit,  it  also  has 

jurisdiction  of  any  counterclaim  by  the  defendant  growing  out  of  plain- 
tiff's cause  of  action,  although  the  amount  of  the  counterclaim  is  less 
than  the  original  jurisdiction  of  the  court.    KeUey  v.  Collins,  231. 

3.  Both  parties  to  a  pending  suit  appeared  by  their  attorneys  in  open  court 

on  appearance  day  of  the  term  and  in  the  presence  of  the  court  and 
with  its  approval  agreed  that  the  case  should  be  set  for  trial  on  a 
future  day  of  the  term ;  at  the  time  of  this  agreement  the  defendant  had 
filed  an  answer  and  cross  bill  praying  for  affirmative  relief,  of  which 
fact  plaintiff's  attorney  was  informed.  Held,  that  jthe  agreement  in 
open  court  to  the  setting  of  the  case  was  an  appearance  of  the  plain- 
tiffs as  to  the  cross  action  of  the  defendante  and  gave  the  court  juris- 
diction of  their  person  without  the  necessity  of  citetion,  and  power  to 
render  judgment  against  them  on  defendant's  cross  action.  Mueller 
V.  Heidemeyer,  259. 

4.  If  the  appearance  of  an  attorne^jr  for  a  party  to  a  pending  suit  is  of  a 

nature  which  could  be  authorized  by  his  client,  it  will  fa^  presumed  in 
the  absence  of  evidence  to  the  contrary  that  such  authority  existed,    /d. 

Jury. 

Signature  of  foreman.    See  Verdict,  1. 
1.  Although  the  testimony  in  a  case  may  be  conflicting  and  totally  irrecon- 
cilable, the  jury  have  the  right  to  accept  the  testimonv  of  one  party 
and  to  discard  that  of  the  other,  and  to  render  a  verdict  accordingly. 
Orient  Ins,  Co.  v.  Wingfield,  203. 

Knowledge. 

Of  risks  of  service.     See  "Negligence,  5. 

Of  danger  of  route  chosen.    See  Negligence,  8. 

Of  defects  in  bridge.    See  Negligence,  10, 

Land  Commissioner. 

Presumption  in  favor  of  acte.    See  Patent,  1, 

Landlord  and  Tenant. 

Sale  of  tenant's  cotton.    See  Damages,  6, 
Repudiation  of  tenancy.     See  Limitation,  2,  S, 


Index.  689 

Landlord  and  Tenant — Ooniinued.  ' 

1.  A  tenant  cannot  dispute  the  title  of  his  landlord  and  attorn  to  another 
without  surrendering  the  possession  to  his  landlord,  and  until  such  sur- 
render and  notice  te  the  landlord  the  possession  of  the  tenant  inures 
to  the  henefit  of  the  landlord.    Hulett  v.  Piatt,  377. 

Leadlnsr  Qnestion. 

Interrogatory  held  to  be.    See  Evidence,  20, 
Held  not  to  be.     See  Evidence,  2S,  27,  28. 
Definition  of.     See  Evidence,  21,  25,  27. 
When  admission  harmless.    See  Evidence,  2i,  SO, 

Legal  Bemedy. 

By  contest  of  election.     See  Injunction,  4, 


Lien. 


For  purchase  money.    See  Homeatead,  11. 
Partial  waiver  of.    See  Vendor  and  Pwohaser,  i. 


Limitation. 

Effect  of  amendment  of  pleading.    See  Amendment,  1, 
As  to  time  of  filing  suit.    See  Carriers  of  Goode,  1. 
By  possession  of  tenant.    See  Landlord  and  Tenant,  1. 
Of  action  on  guaranty.     See  Sales,  1. 

1.  The  absence  of  a  debtor,  begun  before  the.  bar  of  the  statute  of  limitation 

is  complete,  and  continued  until  suit  filed,  is  sufficient  to  stay  the 
running  of  the  statute.  In  such  case  the  plaintiff  is  only  required 
to  prove  facts  from  which  the  jury  might  reasonably  conclude  that 
the  debtor  had  not  been  in  the  State  four  years  in  the  aggregate  from 
the  time  the  debt  became  due  until  the  suit  was  filed.  The  presence 
of  the  debtor  in  the  State  after  the  cause  of  action  accrued,  though  in 
broken  intervals,  must  amount  in  the  aggregate  to  four  years.  The 
presence  of  the  debtor  in  the  State  at  time  the  debt  matured,  and  for 
some  time  afterwards,  is  immaterial;  the  creditor  is  not  required  to 
file  suit  immediately  upon  maturity  of  the  debt.  Dignotoity  v.  Sulli- 
van, 683. 

2.  When  a  person  enters  into  possession  of  land  by  express  permission  «of  the 

owner,  at  will,  such  permission  creates  the  relation  of  landlord  and 
tenant.     A  tenancy  at  will  may  be  terminated  at  any  time  by  either 

{tarty  by  notice  to  that  effect  from  one  to  the  other.  The  relation  of 
andlord  and  tenant  being  once  established,  limitation  will  not  begin 
to  run  in  favor  of  the  tenant  against  the  title  of  the  landlord  until 
the  tenant  publicly  disclaims  the  title  of  his  landlord,  and  professes 
to  hold  in  hfs  own  right,  or  under  a  title  hostile  and  adverse  to  that 
of  the  landlord.     Buford  v.  Wasson,  454. 

3.  Where  the  relation  of  landlord  and  tenant  is  once  established,  it  attaches 

to  all  who  may  succeed  the  tenant,  immediately  or  remotely,  holding 
the  possession  originally  derived.  As  the  first  tenant  held,  so  his  suc- 
cessor holds,  and  limitation  will  not  run  in  favor  of  the  successor 
except  upon  the  same  notice  to  the  landlord  as  is  required  of  the 
original  tenant.  If  words  be  relied  upon  to  prove  repudiation  of  the 
tenancy  by  the  tenant,  then  it  must  be  shown  that  the  words  came  to 
the  ears  of  the  landlord;  if  overt,  hostile  acts  be  relied  upon,  the  proof 
must  cogently  show  open  and  notorious  appropriation  and  Intention  to 
claim  the  land  adversely.    Id. 

4.  In  a  suit  of  trespass  to  try  title,  where  the  defendant  had  acquired  pos- 

session of  the  land  in  controversy  from  a  tenant  of  the  plaintiffs,  evi- 
dence as  to  the  character  of  the  enclosure  of  the  land  and  the  occu- 
pancy of  the  defendant  considered,  and  held  insufficient  to  show  notice 
to  the  plaintiffs  of  an  adverse  holding  by  the  defendant,  and  hence  in- 
sufficient to  show  title  under  the  ten  years  statute  of  limitation.    Id. 

5.  The  statute  of  limitation  of  five  years  will  not  begin  to  run  in  favor  of 
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one  claiming  and  holding  land  under  a  tax  deed  until  after  the  expira- 
tion of  the  two  years  allowed  the  owner  to  redeem.  Beatty  v.  O'Harrow, 
404. 

6.  A  junior  patent  is  a  sufficient  grant  of  land  which  is  subject  to  location 

and  grant  to  support  the  defense  of  three  years  adverse  possession,  since 
it  is  effectual  to  convey  to  the  grantee  whatever  right  or  title  the  gov- 
ernment may  have  in  the  land  at  the  time  of  making  the  grant,  al- 
though, on  account  of  a  previous  grant,  only  an  inferior  title  is  con- 
veyed. Such  title  is  only  void  as  to  the  prior  sprant.  But  an  unauthor- 
ized patent  to  public  school  land  is  absolutely  void  and  therefore  is 
neither  title  nor  color  of  title  within  the  meaning  of  the  statute  of 
limitation.     Williamson  v.  Brown,  402. 

7.  In  a  suit  to  correct  a  certificate  of  acknowledgment  of  a  married  woman, 

evidence  considered,  and  held  sufficient  to  -support  a  finding  that  the 
suit  was  filed  within  four  years.    Taylor  v,  Silltman,  285. 

8.  It  seems  that  the  actual  filing  of  an  amended  petition  setting  up  a  new 

cause  of  action  will  interrupt  the  statute  of  limitation  although  the 
pleading  is  filed  without  leave  of  the  court  having  been  previously  ob- 
tained and  without  the  knowledge  of  the  defendant.    Id, 

9.  The  possession  of  a  patentee  extends  to  the  boundaries  of  his  patent.    Evi- 

dence as  to  possession  considered,  and  held  to  support  a  finding  that  a 
patentee  acquired  title  under  the  three  years'  statute  of  limitation  to 
the  land  described  in  his  grant.    Hulett  t?.  Plati,  377. 

10.  The  provisions  of  section  2,  article  14,  of  the  Constitution  of  1876  made 

no  change  in  the  rule  tiiat  possession  under  a  junior  patent  founded  on 
junior  rights  will  support  the  three  years'  statute  of  limitation.  Nor 
IS  said  rule  affected  by  the  provisions  of  article  4174  of  the  Revised 
Statutes  of  1895.    Id, 

11.  It  is  established  by  the  decisions  of  this  State  that  where  an  officer  having 

authority  to  issue  a  patent  does  so  in  the  manner  and  form  prescribed 
by  law,  the  patent  thus  issued  conveys  to  the  patentee  whatever  right 
the  State  has  and  is  good  against  the  State  and  all  parties  not  having 
a  superior  right,  and  will  support  the  three  years'  statute  of  limitation. 
While  such  patent  may  not  pass  the  paramount  title  or  even  the  legal 
title,  the  law  does  not  require  that  it  should  do  so  in  order  to  be  the 
basis  for  the  three  years'  statute  of  limitation.    Id, 

12.  Adverse  possession  by  the  vendee  of  a  judgment  debtor,  under  the  cir- 

cumstances and  conditions  prescribed  by  the  three  and  five  years 
statute  of  limitation,  will  destroy  the  lien  of  a  judgment  creditor  and 
bar  his  right  to  recover  the  land  under  and  by  virtue  of  a  foreclosure 
of  his  judgment  lien  and  sheriff^s  deed  to' him.    White  v.  Pingenoty  641. 

13.  To  prescribe  under  the  five  years  statute  of  limitation,  the  taxes  on  the 

land  must  be  paid  concurrently  with  the  possession.  By  the  concur- 
rent payment  of  taxes  is  meant  that  the  taxes  must  be  paid  for  each 
year  with  reasonable  promptness,  either  when  due  and  demandable, 
or  within  such  reasonable  time  thereafter  as  is  usual  and  customary 
in  the  payment  of  taxes.    Hirsch  v,  Patton,  499. 

14.  To  support  a  title  by  limitation  under  the  five  years  statute,  it  is  only 

required  that  either  cultivation,  or  use,  or  enjoyment  should  co-exist 
wath  the  adverse  claim  and  possession  for  the  peViod  of  five  years.  It 
is  not  necessary  that  they  should  all  co-exist.    Id, 

15.  In  a  suit  of  trespass  to  try  title,  where  some  of  the  defendants  claimed 

title  under  the  five  years  statute  of  limitation,  a  charge  to  the  effect 
that  a  party  holding  under  a  deed  to  an  undivided  interest  in  the  land 
in  controversy,  could  not  invoke  the  statute,  held  error  under  the  facts 
of  this  case.     Id, 

16.  Although  the  payment  of  taxes  is  not  necessary  to  support  the  ten  years 

statute  of  limitation,  still  the  failure  to  do  so  after  the  expiration  of 
that  period  is  a  significant  circumstance  in  ascertaining  the  character 
of  the  claim  asserted.    Hunter  v.  Malone,  116. 

17.  In  a  charp^  upon  the  ten  years'  statute  of  limitation  the  court  defined 

peaceable  and  adverse  possession  as  that  which  was  "actual,  continuous, 
visible,  notorious,  distinct,  hostile — ^that  is,  adverse — ^fair  and  open,  and 
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of  such  a  character  as  to  indicate  clearly  a  claim  of  ownership  in  the 
occupant."  Held,  correct,  and  not  subject  to  the  objection  that  the 
statutory  definition  gives  the  essential  element  constituting  title  by 
limitation  as  peaceable  and  adverse  possession,  and  that  the  court 
should  not  undertake  to  amplify  said  terms.  The  case  of  Logan  v. 
Meads,  43  Texas  Civ.  App.,  477,  criticised.  Jd. 
18.  Where,  in  a  suit  of  trespass  to  try  title,  it  appeared  from  the  undisputed 
competent  evidence,  that  the  adverse  claimants  of  the  land  in  contro- 
versy were  in  actual  possession  of  the  same  at  the  time  of  the  death 
of  the  owner  and  remained  in  such  possession  of  the  same  for  more 
than  ten  years  before  the  institution  of  the  suit,  a  peremptory  charge 
for  the  defendants  was  proper  without  regard  to  possible  errors  in  the 
admission  of  other  evidence  on  the  trial.    Davenport  v.  Bearden,  196. 

live  Stock. 

Injuries  in  transportation  of.     See  Carriers  of  Oooda,  9-11. 
Placing  in  infected  pen.     See  Joint  Wrongdoers,  1. 
Killed  or  injured  by  railway.     See  Railvmya,  l-S. 
Injury  by  pollution  of  stream.     See  Riparian  Owner,  1,  2, 

Local  Option. 

Contesting  election.     See  Elections,  1-5;  Injunction,  4-^. 

Lost  Deed. 

Recited  in  another  instrument.     See  Evidence,  S. 

Xarriage. 

Rights  of  de  facto  wife.    See  Husband  and  Wife,  2. 

1.  The  relation  of  husband  and  wife  brought  into  existence  by  a  eonunon 

law  marriage  is  precisely  the  same  as  that  which  attaches  to  a  mar- 
riage entered  into  in  conformity  to  the  written  law,  and  all  persons 
dealing  with  the  husband  are  charged  with  the  same  notice  of  the 
relationship  in  the  one  case  as  in  the  other.    Steves  v.  Sntith,  126. 

2.  The  record  of  a  marriage  license  and  the  return  thereon  showing  the  mar- 

riage of  the  parties,  is  not  constructive  notice  to  third  parties  dealing 
with  either  spouse  of  his  or  her  relation  to  the  other.  Such  license  and 
record  are  primarily  intended  for  the  benefit  of  the  parties  and  those 
claiming  rights  growing  out  of  their  relation  as  husband  and  wife.    Id. 

Harried  Woman. 

Notary's  certificate  to  deed.     See  Acknowledgment,  1. 
Action  by.    See  Parties,  1, 

Kaiter  and  Servant. 

Removing  hand  car  from  track.    See  'Negligence,  H, 
Discovered  peril.     See   Negligence,  15. 
Acts  of  fellow  servants.     See  Negligence,  1-5. 
Employer's  Liability  Act.     See  Negligence,  i. 
Assumed  risk.     See  Negligence,  5,  6. 
Contributory  negligence.    See  Negligence,  6,  H. 
Proximate  cause.     See  Negligence,  19. 
Servant's  violation  of  rule.     See  Railways,  19. 

1.  A  petition  which  alleged  that  an  assault  and  battery  was  committed  upon 

plaintiff  by  defendant's  servants,  by  the  express  or  implied  authority 
of  the  defendant,  states  a  good  cause  of  action.  In  considering  a  de- 
murrer, the  allegations  of  the  pleading  must  be  taken  as  true.  If  the 
master  authorizes  his  servant  to  commit  an  unlawful  act,  whether  bene- 
ficial to  the  master  or  not,  the  master  is  liable.  Boutwell  v.  MedUng 
Milling  Co.,  485. 

2.  A  charge  upon  assumed  risk  should  comprehend  the  dangers  which  the 

servant  assumed  by  his  employment  and  exclude  the  risks  which  he  did 
not  assume.    In  a  suit  by  a  servant  against  his  master  for  personal 
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injuries,  charge  upon  assumed  risk  considered,  and  held  correet.  Cun^ 
ningham  v,  Neal,  613. 

3.  A  private  corporation  which  owns  and  operates  a  sugar  mill,  lays  tracks 

of  standard  gauge  in  the  yard  of  its  plant,  rents  a  locomotive,  employs 
a  crew  of  men  to  operate  the  same,  and  switches  cars  back  and  forth 
between  the  mill  and  a  siding  of  an  adjacent  railroad,  is  engaged  in 
operating  a  railroad  within  the  meaning  of  the  fellow-servant  statute. 
Id. 

4.  In  a  suit  by  a  servant  against  a  master  for  damages  for  personal   in- 

juries caused  by  being  crushed  between  a  post  and  a  movmg  train  of 
cars,  a  char^  to  the  effect  that  plaintiff's  right  to  recover  would  not 
be  defeated  oy  the  proximity  of  the  post  to  the  track,  and  plaintiff's 
knowledge  thereof,  if  such  prozimitv  did  not  of  itself,  unaided  by  any 
negligent  act  of  defendant's  servants,  occasion  the  injury,  was  proper 
when  considered  in  connection  with  other  portions  of  the  charge.  Id, 
6.  An  employe  has  the  right  to  assume  that  his  fellow  servants  will  conform 
to  the  rules  and  practices  usually  observed,  and  hence  is  not  guilty  of 
contributory  negligence,  nor  does  he  assume  any  risk  when,  in  reliance 
upon  such  presumption,  he  places  himself  in  a  position  of  danger  in 
the  discharge  of  his  duties.    Id, 

6.  A  servant  should  use  ordinary  care  to  learn  the  duties  of  his  employment 

and  the  safest  way  of  performing  them;  he  assumes  risks  that  are  as 
open  and  obvious  to  him  as  to  the  master,  but  he  does  not  assume  such 
risks  as  are  not  open  and  obvious,  although  incident  to  the  employment, 
and  of  which,  by  reason  of  his  inexperience,  he  is,  in  fact,  ignorant,  and 
this  is  especially  so  when  the  master  knows  the  danger  and  fails  to 
warn  the  servant.    Chilf,  C.  d  8.  F.  Ry,  Co,  v,  Jackson,  673. 

7.  A  section  hand  upon  a  railroad  was  engaged  in  unloading  gravel  from  a 

car  equipped  with  a  "hopper  bottom;"  he  had  assisted  in  unloading 
seven  or  eight  such  cars  under  the  immediate  direction  of  his  foreman 
as  to  the  proper  method  to  cause  the  gravel  to  move  out;  one  of  the 
cars  was  loaded  with  gravel  of  a  different  nature  from  the  others,  hav- 
ing no  clay  or  other  cohesive  matter  in  it,  which  fact  was  known  to  the 
foreman  but  was  not  known  to  the  section  hand;  while  engaged  in  un- 
loading this  car  in  the  same  manner  as  was  employed  in  unloading  the 
other  cars,  the  gravel  suddenly  gave  way,  engulfed  and  injured  the 
section  hand.  Held,  that  the  railroad  company  was  liable.  The  cases 
of  Missouri,  Kansas  &  Texas  Railway  Company  v.  Spellman,  34  8. 
W.,  298;  Hightower  v.  Gray,  11  Texas  Ct.  Rep.,  392;  Jones  v.  Gal- 
veston, H.  &  S.  A.  R.  R.  Co.,  31  S.  W.,  706,  distinguished.    Id, 

8.  One  employed  by  contractors  to  drive  a  team  in  excavating  earth  on  a 

railroad  right  of  way  is  not  a  fellow  servant  with  the  members  of  a 
bridge  gang  employed  by  the  railroad  company  and  engaged  in  differ- 
ent work.    Missouri f  K.  d  T,  Ry,  Co.  of  Texas  v,  Hollan,  55. 

9.  One  employed  by  contractors  in  excavating  earth  on  a  railroad  right  of 

way  was  injured,  while  traveling  along  a  roadway  under  a  railroad 
trestle,  by  the  negligence  of  the  railroad's  bridge  gang  in  obstructing 
the  roadway;  the  injury  occurred  out  of  work  hours  and  when  the 
plaintiff  was  traveling  the  road  in  pursuit  of  his  own  purposes.  Held, 
the  common  law  doctrine  of  fellow  servant  had  no  application.    Id, 

10.  In  a  suit  for  damages  for  personal  injuries  to  an  employee,  a  charge  npon 

the  liability  of  a  railroad  company  for  the  negligence  of  a  fellow  servant 
considered,*  and  held  not  obnoxious  to  the  objection  that  it  ignored  the 
defenses  of  assumed  risk  and  contributory  negligence.  A  charge  should 
be  considered  as  an  entirety.     Texas  d  N,  O,  R.  Co,  v,  Davui^on,  85. 

11.  A  hostler  who  had  direction  at  night  of  the  work  connected  with  a  rail- 

way roundhouse,  under  orders  of  the  roundhouse  foreman,  who  was 
present  only  during  the  day,  and  was  injured  while  inspecting  an  engine 
by  the  negligence  of  helpers  under  his  charge  in  moving  a  locomotive 
upon  the  tracks  without  ringing  the  bell,  domg  this  for  the  purpose  of 
firing  up  a  switch  engine  for  work  in  the  yards,  was  engaged  in  the 
same  service  with  the  negligent  servants,  but  was  not  in  the  same  grade 
of  employment,  nor  doing  the  same  character  of  work,  nor  working 
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together  at  the  same  piece  of  work  at  the  same  time  and  place  and  to  a 
common  purpose.  They  were  not  his  fellow  servants  within  the  mean- 
ing of  article  4560g,  Revised  Statutes,  and  he  could  recover  from  the 
railway  company  for  his  injury  by  their  negligence.  Galveaionf  H, 
d  N.  ky.  Co.  V,  Cochran,  591. 

12.  The  rule  of  law  exempting  the  master  from  lability  for  injuries  received 

by  an  employe  caused  by  the  negligence  of  a  fellow  servant  only  obtains 
where  the  injured  servant  was  at  the  time  of  receiving  the  injury 
engaged  in  the  performance  or  discharge  of  his  duty  under  his  employee 
ment.  Evidence  considered  and  held  to  support  a  finding  that  the 
plaintiff  was  not  in  the  employ  of  the  defendant  at  the  time  he  was  in- 
jured, and  hence  the  doctrine  of  fellow  servant  did  not  apply.  Missouri, 
K.  d  T.  By.  Co.  V.  Hendricks,  314. 

13.  In  a  suit  by  an  employe  for  personal  injuries  received  while  assisting 

in  moving  an  engine  upon  a  turntable,  evidence  considered,  and  held 
sufficient  to  support  a  finding  by  the  jury  that  plaintiff's  injury  was 
due  to  defendant's  negligence;  that  plaintiff  was  free  from  contributory 
negligence,  and  did  not  assume  the  risk  of  injury  from  the  employ- 
ment.   Galveston,  H.  d  8,  A.  Ry.  Co.  v.  Janert,  17. 

14.  Upon  the  issue  of  assumed  risk  in  a  suit  for  damages  for  personal  in- 

juries; the  court  charged  the  jury  that  "he  (the  plaintiff,  an  employe) 
does  not  assume  the  risks  of  any  danger  that  may  be  brought  about  by 
the  railway  .company  or  its  other  servants  or  employes,  unless  he 
knows  of  such  negligence  and  the  attendant  risks,  or  in  the  ordinary 
discharge  of  his  duties  must  necessarily  have  acquired  the  knowledge." 
Held,  not  subject  to  the  objection  that  it  rendered  the  company  liable 
for  all  the  dangers  brought  about  by  itself,  while  the  liability  should 
be  confined  to  such  dangers  as  are  brought  about  by  its  want  of  ordinary 
care.    Atchison,  T,  d  8.  F.  Ry.  Co.  v.  Mills,  349. 

Misnomer. 

In  signature  of  party  to  instrument.     See  ControAit,  1, 

Mortgage. 

Extension  of  time  for  maturity.    See  Contract,  6. 
Alternative  relief.     See  Trespass  to  Try  Title,  2. 

Negligence. 

Delay  in  transportation.     See  Carriers  of  Goods,  8,  P. 

Degree  of  care  required.     See  Carriers  of  Passengers,  J,  IS. 

Assumption  of  risk  by  passenger.     See  Carriers  of  Passengers,  2. 

Boarding  moving  train.     See  Carriers  of  Passengers^  5,  4- 

Acting  upon  conductor's  advice.     See  Carriers  of  Passengers,  5. 

Alighting  from  moving  train.     See  Carriers  of  Passengers,  6-8. 

Train  moved  while  passenger  is  alighting.     See  Carriers  of  Passengers, 

7,  U. 
When  a  question  of  fact.     See  Carriers  of  Passengers,  8. 
Facilities  for  alighting  from  train.     See  Carriers  of  Passengers,   9,  10, 

12,  IS. 
Condition  of  station  platform.    See  Carriers  of  Passengers,  11. 
Carrying  beyond  destination.     See  Carriers  of  Passengers,  15,  18. 
Failure  to  announce  station.     See  Carriers  of  Passengers,  18. 
Licensee  riding  on  freight  train.     See  Carriers  of  Passengers,  19. 
Standing  upon  platform.     See  Carriers  of  Passengers,  20,  21. 
Injuries  inflicted  in  another  State.     See  Constitutional  Law,  2. 
Charges  upon.    See  Instructions  to  Juries,  10,  11,  15-17,  19,  20,  SI, 
Risk  assumed  by  servant.    See  Master  and  Servant,  2,  5-7,  H. 
Operation  of  railway.     See  Master  and  Servant,  3. 
Dangerous  structures.     See  Master  and  Servant,  i,  5.  ' 
Warning  servant  of  danger.     See  Master  and  Servant,  6,  7. 
Injuries  by  fellow  servant.    See  Master  and  Servant,  2-5,  8-12, 
Of  duty  by  public  officer.    See  Officers,  1,-  2. 
In  construction  of  crossing.     See  Pleading,  7. 
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Location  of  cattle  guard.     See  Railways,  1. 
Failure  to  repair  fences.     See  Railways,  2-^. 
At  crossing  of  two  railways.     See  Railways,  6,  If^H. 
Obstruction  at  highway  crossing.     See  Railways,  7. 
Keeping  crossing  in  repair.     See  Railways,  9-1 1. 
Obstruction  of  station  platform.    See  Railways,  17. 
Lookout  for  persons  on  track.     See  Railways,  18. 
Lookout  and  signals  at  crossings.     See  Railways,  20,  21. 
Passenger  train  drawn  by  freight  engine.    See  Railways,  22. 
In  delivering  message.     See  Telegraph,  1«5. 

1.  An  act  of  omission  may  constitute  negligence  as  well  as  one  of  oommis- 

sion.  Where  an  engineer  sent  the  fireman  under  the  engine  to  perfonn 
some  duty,  and,  while  the  fireman  was  in  this  dangerous  position, 
failed  to  use  the  means  at  hand  to  prevent  the  engine  from  moving, 
the  railway  company  was  liable  for  injuries  resulting  from  the  engine 
moving  its  position.    Atchison,  T.  d  8.  F.  Ry.  Co.  v.  Mills,  349. 

2.  A  charge  which  makes  it  the  absolute  duty  of  a  railroad  company  to 

keep  its  engines  in  a  safe  condition,  instead  of  to  exercise  ordinary  care 
to  keep  its  engines  in  such  condition,  is  erroneous.    Id. 

3.  In  a  suit  for  personal  injuries,  a  charge  that  the  defendant  would  be  liable 

if  the  injuries  resulted  from  the  failure  of  the  engineer  "to  place  the 
reverse  lever  at  the  center  notch  of  the  quadrant,"  or  by  reason  of  his 
failure  "to  open  the  cylinder  cocks  to  permit  the  steam  to  escape,  or 
both,"  was  correct  and  not  upon  the  weight  of  the  evidence.    Id. 

4.  The  doctrine  of  comparative  negligence  is  not  recognized  by  the  oourts 

of  this  State,  and  the  Act  of  Congress,  known  as  the  "Employer's  Lia- 
bility Act,"  which  made  provision  for  employes  recovering  for  dam- 
ages where  the  contributory  negligence  of  the  employe  "was  slight  and 
that  of  the  employer  was  gross  in  comparison/'  has  been  declared  un- 
constitutional.    Id. 

5.  In  a  suit  for  personal  injuries  a  charge  that  the  plaintiff,  an  employe, 

assumed  such  risks  as  were  known  to  him  or  must  necessarily  have  been 
known  in  the  ordinary  discharge  of  the  duties  of  his  service,  was  correct 
and  not  subject  to  the  objection  that  it  limited  the  risks  assumed 
to  such  as  were  "necessarily"  known  to  the  servant  instead  of  such 
as  could  have  been  known  by  the  use  of  ordinary  care  and  caution  in 
the  discharge  of  his  duties.  Specially  was  such  charge  harmless  when 
the  issue  of  assumed  risk  was  not  raised  by  the  evidence.  Temas  d  N. 
O.  R.  Co.  v:  Davidson,  85. 

6.  In  a  suit  for  personal  injuries  the  defendant  requested  the  court  to  charge 

the  jury  that  if  the  plaintiff  voluntarily  placed  himself  in  a  dangerous 
position  and  the  train  of  cars  was  being  operated  in  the  usual  or  cus- 
tomary manner  for  the  purpose  of  affecting  a  coupling,  he  could  not 
recover.  Held,  properly  refused  because  it  denied  the  plaintiff  the  right 
of  recovery  if  the  business  was  done  in  the  usual  and  customary  manner 
whether  plaintiff  knew  it  or  not  and  whether  defendant  was  guilty  of 
negligence  or  not.    Id. 

7.  One  who  has  no  previous  knowledge  of  a  defect  in  a  sidewalk  cannot  be 

charged  with  contributory  negligence  in  using  the  same.  City  of  San 
Antonio  v.  Wildenstein,  515. 

8.  Whether  or  not  a  person  is  guilty  of  contributory  negligence  in  selecting 

a  route  across  a  railroad  which  proved  to  be  dangerous,  instead  of  a 
safe  route,  is  ordinarily  a  question  of  fact  for  the  jury.  In  order  that 
an  act  may  be  deemed  negligent  per  se,  it  must  have  been  done  con- 
trary to  a  statutory  duty,  or  it  must  appear  so  opposed  to  the  dictates 
of  common  prudence  that  a  court  can  say,  without  hesitation  or  doubt, 
that  no  careful  person  would  have  committed  it.  8t.  Louis  8.  W.  Ry. 
Co.  of  Texas  v.  Hawkins,  546. 

9.  A  defendant  alleging  contributory  negligence  has  the  burden  of  proof  to 

establish  the  same,  and  a  charge  susceptible  of  the  construction  that 
the  plaintiff  has  the  burden  of  proving  his  own  freedom  from  negligence 
is  erroneous.     Cotoans  v.  Ft.  Worth  rf  D.  C.  Ry.  Co.^  464. 
10.  Because  a  plaintiff  had  previous  knowledge  of  a  defect  in  a  bridge,  it  does 
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not  follow,  as  matter  of  law,  that  he  is  guilty  of  contributory  negli- 
gence in  attempting  to  cross  it.  This  is  a  question  of  fact  to  be  sub- 
mitted to  the  jury.    8t,  Louis,  8.  W.  Ry,  Co,  v.  Smithy  1. 

11.  Upon  the  subject  of  proximate  cause,  the  court  charged  the  jury  as  fol- 

lows: "By  the  term  proximate  cause  is  meant  the  efficient  or  direct 
cause,  without  which  the  injury  complained  of  would  not  have  oc- 
curred." Held,  correct  as  far  as  it  went,  but  not  sufiSciently  full.  The 
rule  on  this  subject  in  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Turner,  93  S.  W., 
197,  approved.    Missouri,  K.  d  T.  Ry.  Co.  of  Texas  v,  Morgan,  212. 

12.  The  burden  is  on  a  defendant  pleading  contributory  negligence  on  the 

part  of  the  plaintiff,  to  prove  the  same.    Id. 

13.  Under  a  plea  that  plaintiff  was  guilty  of  contributory  negligence  in  fail- 

ing to  secure  the  necessary  wraps  to  protect  her  from  the  inclement 
weather  when  leaving  defendant's  train,  it  was  incumbent  on  the  de- 
fendant to  show  that  the  plaintiff  could  have  procured  such  wraps  by 
the  use  of  ordinary  care  and  prudence,  and  in  the  absence  of  such  show- 
ing the  refusal  of  a  special  cnarge  submitting  the  issue  was  not  error. 
Id. 

14.  In  a  suit  by  the  surviving  wife  and  children  for  damages  for  the  death 

of  a  section  foreman  on  a  railroad  caused  by  injuries  received  while 
attempting  to  remove  a  handcar  from  the  track  before  an  approaching 
train,  evidence  considered,  and  held  to  support  a  finding  by  the  jury 
that  the  deceased  was  not  guilty  of  contributory  negligence  or  of  rash 
and  reckless  conduct,  under  all  the  circumstances,  in  attempting  to 
'  remove  said*  car,  and  the  charge  of  the  court  correctly  submitted  the 
issues  made  by  the  pleading  and  the  evidence  on  that  issue.  Houston 
d  T.  0.  R.  Co.  V.  Burnett,  244. 
16.  In  a  suit  for  damages  for  the  death  of  a  section  foreman  while  attempting 
to  remove  a  handcar  from  the  track  while  a  train  was  approaching, 
evidence  considered,  and  held  to  raise  the  issue  of  discovered  peril, 
and  to  require  the  submission  of  such  issue  to  the  jury.    Id. 

16.  One  who  is  threatened  with  damage  by  reason  of  the  negligent  conduct  of 

another  should  exercise  reasonable  prudence  to  avoid  or  lessen  the  con- 
sequences of  such  neglect,  provided  it  can  be  done  at  a  reasonable 
expense.  In  a  suit  against  a  telegraph  company  for  its  failure  to 
promptly  deliver  a  death  message,  evidence  considered,  and  held  to  raise 
the  issue  whether  or  not  plaintiff  exercised  due  diligence  to  lessen 
the  injuries,  and  hence  to  require  a  submission  of  the  issue  to  the 
jury.    Western  U.  Tel.  Co.  v.  Johnsey,  487. 

17.  In  a  suit  against  a  telegraph  company  for  damages  resulting  from  its 

failure  to  promptly  deliver  a  death  message,  the  failure  of  the  plain- 
tiff to  request  those  in  charge  of  the  body  to  embalm,  and  so  preserve 
it  until  he  could  arrive,  is  no  defense.    Id. 

18.  The  phrase  "reasonable  diligence"  has  no  such  technical  meaning  as  to  re- 

quire' a  definition  thereof  by  a  trial  court  when  used  in  its  charge 
to  the  jury.     Tewas  Midland  Railroad  v.  Ritchey,  409. 

19.  Injury  to  an  employe  at  work  in  his  duties  about  the  tracks  in  railroad 

yards,  by  moving  an  engine  without  giving  the  signals  by  ringing  the 
bell,  which  were  customary  in  such  case,  was  not  too  remote  to  have 
been  within  the  contemplation  of  the  persons  putting  it  in  motion. 
Oalveston,  B.  d  N.  Ry.  Co.  v.  Cochra/n,  591. 

20.  In  a  suit  for  damages  for  personal  injuries,  a  petition  charging  discovered 

peril  considered,  and'  held  not  subject  to  the  objection  that  the  allega- 
tions failed  to  show  that  any  duty  rested  upon  the  defendant  to  use 
all  the  means  in  its  power  to  prevent  the  injury.  The  duty  to  use  or- 
dinary care  at  least,  to  prevent  injury  follows  as  matter  of  law  after 
discovery  of  peril.     Texas  Mexican  Railu)ay  Co.  v.  Be  Hernandez^  360. 

21.  In  a  suit  for  aamages  for  personal  injuries  the  petition  contained  the 

following  allegations:  "That  when  the  engine  was  nearing  said  cross- 
ing the  said  employes  saw,  or  by  the  exercise  of  due  care  could  have 
seen,  the  perilous  position  of  Juan  Jewet,  who  was  then  at  or  upon  said 
track  at  said  crossing  and  was  not  cognizant  of  the  near  approach  of 
said  engine,  and  the  said  employes  could  have  caused  said  engine  to 
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stop  before  reaching  said  crossinff  and  thereby  oould  have  prevented 
said  injuries,  etc."  Held,  a  suflScient  allegation  of  discovered  peril  to 
require  the  submission  of  the  issue  under  the  evidence  supporting  the 
same.    /d. 

22.  In  a  suit  for  damages  for  personal  injuries  received  at  a  public  road  eross- 

ing  over  a  railroad,  a  charge  which,  in  stating  the  abstract  principles 
of  .law  deemed  applicable  to  the  facts,  instructs  the  jury,  as  matter  of 
law,  that  it  is  the  duty  of  those  operating  an  engine  along  a  street, 
when  approaching  a  public  crossing,  to  keep  a  lookout  for  the  protec- 
tion of  persons  going  along  the  street,  the  error,  if  any,  is  harmless 
when,  in  another  portion  of  the  charge,  the  cburt  in  applying  the  law 
to  the  evidence,  instructs  the  jurv  that  whether  or  not  a  failure  to 
exercise  ordinary  care  to  keep  a  lookout  was  negligence,  was  a  ques- 
tion of  fact  for  them  to  determine.    Id. 

23.  A  charge  which,  upon  the  issue  of  discovered  peril,  instructs  the  jury 

that  it  was  the  duty  of  defendant's  employes  "to  use  all  means  and 
appliances  at  hand  to  avoid  the  injury,''  without  any  qualification  as 
to  the  safety  of  the  engine  and  operatives,  is  harmless  when  it  is 
clear  from  the  evidence  that  a  sudden  stopping  of  the  engine  would 
not  have  involved  any  danger  to  it  or  the  operatives.    Id. 

24.  In  a  suit  for  personal  injuries  received  in  alighting  from  a  street  car, 

evidence  considered,  and  held  sufficient  to  authorize  the  court  to 
submit  to  the  jury  the  issue  whether  or  not  plaintiff  had  signaled  the 
conductor  to  stop  the  car.  Such  signal  may  be  given  indirectly  as  well 
as  directly.  El  Paso  Elec.  Ry.  Co.  v.  Ruckman,  25. 
26.  Whether  or  not  a  passenger  is  ^ilty  of  negligence  in  attempting  to  alight 
from  a  car  while  in  motion,  is  a  question  of  fact  for  the  jury.  Special 
charge  considered,  and  held  to  withdraw  this  question  from  the  jury, 
and  hence  properly  refused.    Id. 

26.  Evidence  considered,  and  held  sufficient  to  show  actionable  negligence  in 

starting  a  street  car  while  a  child  was  alighting  therefrom,  occasioning 
injuries  to  the  mother  by  her  efforts  to  protect  the  child  from  injury. 
Citizena  Ry.  Co.  v.  Oriffin,  569. 

27.  Where  the  plaintiff  was  injured  while  attempting  to  board  a  moving  train, 

a  charge  which  reouired  the  jury  to  find  that  the  plaintiff  had  used 
that  high  degree  of  care  "which  verv  prudent  persons  are  accustomed 
to  use  under  like  circumstances  ana  conditions"  was  of  questionable 
propriety  in  the  use  of  the  word  "accustomed."  And  so  with  regard 
to  the  use  of  the  terms  "generally"  and  "accustomed"  in  a  charge  in  the 
same  case  which  made  it  the  defendant's  duty  to  exercise  "that  high 
degree  of  care  and  skill  which  very  cautious  and  prudent  persons  gen- 
erally in  their  line  of  business  are  accustomed  to  use  under  similar 
circumstances,  etc."    Malone  v.  Texas  d  P.  Ry.  Co.y  399. 

28.  It  is  not  good  practice  to  repeat  a  charge  upon  an  issue  when  such  issue 

has  been  once  sufficiently  submitted.  And  a  charge  which,  in  a  suit 
for  personal  injuries,  precludes  a  recovery  by  plaintiff  if  the  jury 
should  find  that  he  was  guilty  of  negligence,  without  finding  further 
that  such  negligence  waa  the  proximate  cause  of  the  injury,  is 
erroneous.     Id. 

Hew  Trial. 

Motion  for.    See  Practioe  on  Appeal,  10,  11. 

1.  The  provisions  of  article  1374,  Revised  Statutes,  to  the  effect  that  all  mo- 

tions for  new  trial,  in  arrest  of  judgment,  or  to  set  aside  a  judgment, 
shall  be  determined  at  the  term  of  court  at  which  such  motion  is  filed, 
are  mandatory,  and  cannot  be  annulled  by  an  agreement  to  tlie  con- 
trary. A  trial  court  can  have  no  jurisdiction  at  a  sulwequent  term 
to  pass  a  motion  for  new  trial  filed  at  a  former  term.  Bradford  v. 
M alone t  440. 

2.  When  an  unjust  judgment  has  been  obtained  by  fraud,  accident  or  mis- 

take, and  it  is  made  to  appear  that  the  party  against  whom  it  was 
rendered  was  not  guilty  of  negligence,  that  he  has  a  meritorious  de- 
fense, and  that  a  different  result  would  probably  be  reached  by  a  new 
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trial,  a  court  of  equity  may,  in  the  exercise  of  its  powers,  set  such 
judgment  aside,  and  reopen  the  case  'for  trial  upon  its  merits.  A 
motion  for  new  trial  at  a  subsequent  term  considered,  and  held  deficient 
in  equity.  Id, 
3.  It  is  not  the  practice  to  grant  new  trials  for  the  purpose  merely  to  im- 
peach a  witness.    El  Paso  d  8.  W.  R.  Co,  v,  Murtle,  274. 

Konresldent. 

Appearance  by.     See  Jurisdiction,  1. 

Hote. 

Innocent  purchaser  of.     See  Burden  of  Proof,  1. 

Kotice. 

To  agent  of  corporation.     See  Corporations,  i,  2, 

To  director  of  corporation.    See  Corporations^  1,  2. 

From  use  and  occupancy.    See  Homestead^  12. 

That  borrower  is  married.    See  Homestead,  IS, 

Of  county  seats.     See  Judicial  Knowledge,  1. 

Of  relation  of  husband  and  wife.    See  Marriage,  1,  2, 

To  defendant,  of  plaintiff's  claim.    See  Waiver,  1,  2. 

Hvlsanee. 

Use  of  property  for  wagon  yard.    See  Estoppel,  2,  S, 

Permitting  Johnson  Grass  to  mature  on  land.     See  Johnson  QroiSS,  1-^. 

Pollution  of  stream.    See  Riparian  Owner,  1,  2. 

Officers. 

1.  A  public  officer  is  liable  to  a  private  individual  for  anv  injury  he  may 

sustain  in  consequence  of  the  officer's  neglect  to  perform  or  to  prop- 
erly perform  a  ministerial  duty  in  which  such  individual  has  a  special 
and  direct  interest;  but  the  injury  sustained  must  be  the  proximate 
result  of  the  breach  of  duty  complained  of.    'Coleman  v.  Lytle,  42. 

2.  The  owner  of  city  lots  duly  paid  the  taxes  due  thereon,  but  the  collector 

neglected  to  make  the  proper  entry  on  his  records  showing  that  the 
taxes  had  been  paid;  the  city  employed  a  person  to  make  a  list  of  de- 
linquent tax  payers  and  of  property  on  which  the  taxes  had  not  been 
paid;  this  person  negligently  entered  the  lots  in  question  on  the  delin- 
quent list  and  as  property  of  "unknown  owner;"  the  city  sued  and 
obtained  judgment  for  the  alleged  delinquent  taxes  and  a  foreclosure 
of  the  lien  and  sold  the  lots;  the  owner  brought  suit  to  set  aside  the 
judgment  and  sale.  Held,  the  owner  had  no  cause  of  action  against  the 
tax  collector  for  the  expenses  incurred  in  setting  aside  said  judgment 
and  sale.    Id, 

Offset. 

Insolvency  of  plaintiff.    See  Setoff,  1, 

Opinion. 

Of  one  not  an  expert.     See  Evidence,  15,  22, 
Of  expert  witness.     See  Evidence,  SI,  S2, 
As  to  what  is  reasonable  time.    See  Evidence,  Sf. 
As  to  condition  of  cattle.    See  Evidence,  25, 

Parol  Oift. 

Possession  and  improvements  under.     See  Statute  of  Frauds,  1, 

Partition. 

Acquiescence  in  sale  by  co-tenant.    See  Co-tenant,  1, 

Parties. 

Not  interested  in  subject  matter.     See  Judgment,  2, 
Permitting  judgment  to  be  rendered.     See  Judgment,  S. 
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Concluded  by  judgment.    See  Judgment,  8. 

Action  against  partners.     See  Parinenhip,  1, 
1.  A  marri^  woman,  upon  allegation  and  proof  that  her  husband  refoaes 
to  join  her,  may  maintain  an  action  for  damages  for  personal  injuries 
to  herself  without  making  her  husband  a  party  to  the  suit.     City  of 
San  Antonio  v,  WUdenatein,  614. 

Partnenhlp. 

1.  Each  member  of  a  partnership  is  individually  liable  for  tort  or  breach 

of  contract  by  the  firm  of  which  he  is  a  member,  and  may  be  sued 
therefor  alone  without  joining  the  other  members  of  the  partnership 
or  the  partnership  in  the  suit.     Wehb  v.  Gregory,  282. 

2.  In  a  suit  between  partners  for  a  dissolution  of  the  partnership,  an  ac- 

counting and  partition,  the  defendant  partner  app^red  in  person  but 
filed  no  pleading;  plaintiff's  petition  averred  that  the  partnership 
owned  certain  property  and  owed  certain  debts,  including  a  debt  to 
plaintiff;  the  court  decreed  a  dissolution  of  the  partnership,  established 
plaintiff's  debt,  and  ordered  a  partition  of  the  property,  and  made  pro- 
vision for  the  payment  of  partnership  debts.  Held,  that  plaintiff's 
pleading  whs  sufficient  to  support  the  judgment  in  the  absence  of 
pleading  by  the  defendant  raising  issues  as  to  other  indebtedness  of 
the  partnership  or  the  accounts  between  the  partners.  Meeve  v,  Eher- 
hardt,  327. 
8.  A  judgment  which,  upon  dissolution  of  the  partnership  and  partition  of 
the  partnership  property,  authorizes  the  entire  amount  of  a  debt  due 
one  of  the  partners  by  the  partnership  to  be  made  out  of  the  property 
set  aside  to  the  other  partner  is  erroneous.  Such  partoer  should  be 
charged  with  only  one-half  the  debt.    Id, 

Passengers. 

Degree  of  care  required  toward.    See  Carriera  of  Pas9enger8,  1,  12,  IS. 

Assumption  of  risk  by.     See  Carrier b  of  Paaaengera,  2. 

Getting  on  moving  car.    See  Carriers  of  Passengers,  S,  4. 

Getting  off  moving  train.     See  Carriers  of  Passengers,  5-8,  H. 

Acting  by  advice  of  conductor.    See  Carriers  of  Passengers,  S, 

Facilities  for  alighting  from  train.     See  Carriers  of  Passengers,   7-1$. 

Carried  past  station.     See  Carriers  of  Passengers,  15-18. 

Riding  on  freight  train.    See  Carriers  of  Passengers,  19, 

Riding  upon  car  platform.    See  Carriers  of  Passengers,  20,  21. 

Patent. 

Procured  by  fraud.    See  Fraud,  1. 

1.  In  a  suit  of  trespass  to  try  title,  the  contention  being  that  the  land  cov- 

ered by  a  patent  had  been  reserved  by  the  State  from  location  and  ap- 
propriation by  private  parties  at  the  inception  of  the  patentee's  rights 
and  that  therefore  the  patent  was  void,  evidence  considered,  and  held 
sufficient  to  support  a  finding  that  the  land  covered  by  the  patent  had 
been  legally  segregated  from  the  public  domain  and  appropriated  by  the 
patentee,  notwithstanding  certain  irregularities  in  the  process,  prior 
to  the  taking  effect  of  the  Acts  of  the  Legislature  reserving  from  loca- 
tion the  land  covered  by  the  patent,  and  hence  that  the  patent  was  valid 
as  against  one  not  claiming  under  said  Acts.  The  Commissioner  of 
the  Land  Office  having  passed  on  the  facts  a  presumption  will  be  in- 
dulged in  favor  of  his  official  act  in  issuing  the  patent.  Keenan  t. 
Slaughter,  180. 

2.  G.,  a  widow  with  children,  having  emigrated  to  Texas,  died  in  1832,  hav* 

ing  taken  no  steps  to  obtain  title  to  land.  Under  the  Constitution  of 
the  Republic  (General  Provisions,  sec.  10),  saving  to  orphan  children 
of  parents  entitled  to  land  under  the  colonization  laws  of  Mexico  the 
rights  of  which  their  parents  were  possessed  at  their  death,  a  certifi- 
cate was  issued  by  the  Board  of  Land  Commissioners,  in  1838,  showing 
that  G.  was  entitled  to  a  league  and  labor  of  land.  It  was  located  in 
the  same  year,  and  a  patent  thereon  issued  to  the  heirs  of  G.  in  1842. 
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Held,  that  the  land  secured  by  the  located  certificate  was  asset  of  G.'s 
estate,  and  as  such  subject  to  administration;  the  certificate  was  not 
a  mere  donation  to  the  heirs;  grantees  holding  under  a  valid  convey- 
ance of  the  land  by  the  administrator  of  G.,  in  1840,  took  title  as  against 
the  heirs  of  G.  to  whom  the  land  was  subsequently  patented.  FieldB  17. 
Burnett,  446. 

Pauper's  Oath. 

Proof  that  suit  was  prosecuted  under.    See  Evidence,  7. 

Pawnbroker. 

1.  A  sale  of  pawned  articles  by  a  licensed  pawnbroker  is  not  rendered  in- 

valid by  a  failure  on  the  part  of  the  pawnbroker  to  comply  with  the 
requirements  of  article  3645  of  the  Revised  Statutes  concerning  the 
making  and  filing  with  the  county  clerk  of  a  report  of  such  sale.  The 
purpose  of  said  statute  was  to  give  publicity  to  such  sales  for  police 
surveillance.    Uncle  Sam's  Loan  Office  v.  Emery ,  236. 

2.  A  pawnbroker,  in  selling  pavnied  articles,  becomes  a  trustee  for  the  owner. 

The  sale  by  him  must  be  conducted  fairly  and  in  good  faith,  and  in  such 
a  way  as  to  subserve  not  only  his  own  rights,  but  also  the  highest 
interests  of  the  pledgor.  Bein^  a  trustee,  he  cannot  become  a  purchaser 
of  the  pledged  property  at  his  own  sale,  without  the  consent  of  the 
pledgor.  Such  a  purchase  is  prima  facie  voidable,  and  the  burden  is  on 
the  pawnbroker  to  show  that  the  sale  was  made  according  to  law  and 
under  circumstances  of  the  utmost  fair  dealing  and  good  faith.    Id, 

3.  In  a  suit  by  the  owner  of  pawned  articles  against  a  pawnbrokerage  com- 

pany for  the  value  of  certain  articles  pawned  with  it  and  sold  and 
bought  in  by  the  company,  it  appeared  that  at  the  sale  the  jeweler 
of  the  company  acted  as  auctioneer;  that  the  defendant's  general  man- 
ager, who  was  a  stockholder  in  the  company,  conducted  the  sale  and  bid 
in  the  property  at  the  amount  of  the  loan,  which  he  knew  to  be  aboiit 
one-halt  of  its  value  and  no  other  bidders  were  present  at  the  sale. 
Held,  that  the  sale  was  invalid,  and  the  plaintiff  entitled  to  recover.    Id. 

Payment. 

Where  not  essential  to  validity  of  contract.    See  Insurcmoe,  1, 
Of  taxes.     See  Limitation,  lS-16, 

Plea  of  Privilege. 

Suit  in  county  of  residence.    See  Vewue,  l^ll. 

Pleading. 

Verification  of.     See  Agency,  1. 

Identity  of  defendant.    See  Amendment,  1. 

Judgment  unsupported  by.     See  Attorney's  Fee,  1, 

Negligence  in  transportation.     See  Carriers  of  Goods,  8. 

Recovery  limited  to  amount  claimed.     See  Damages,  9. 

Allegation  of  cruelty.    See  Divorce,  1, 

Amendment  of.     See  Fees  of  Office,  1. 

Exceptions  relating  to  issue  not  submitted.    See  Harmless  Error,  1. 

Misstatement  in  charge  of  court.     See  Instructions  to  Juries,  25,  28. 

Authority  to  commit  trespass.     See  Master  and  Servant,  1. 

That  crossing  was  part  of  highway.     See  Railways,  8. 

Dissolution  of  partnership.     See  Partnership,  2. 

Defenses  available  under  plea  of  not  guilty.    See  Trespass  to  Try  Title,  1. 

Prayer  for  alternative  relief.     See  Trespass  to  Try  Title,  2. 

Adjustment  of  equities.     See  Vendor  and  Purchaser,  2. 

1.  A  supplemental  petition  is  the  proper  mode  of  pleading,  under  rule  5  for 

the  District  Courts,  in  reply  to  a  plea  in  abRtement  by  the  defendant 
on  the  ground  of  nonjoinder  of  a  party  plaintiff.  City  of  San  Antonio 
V.  Wildenstein,  614. 

2.  Where  a  plea  in  abatement,  because  of  the  nonjoinder  of  parties  plaintiff, 
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ia  not  filed  by  the  defendant  until  five  years  after  the  original  petition 
^'as  filed,  it  should  be  considered  as  waived.    Jd. 

3.  The  refusal  of  a  trial  court  to  grant  leave  to  a  defendant  to  file  a  trial 

amendment  after  the  trial  had  begun  and  several  witnesses  for  the 
plaintiff  had  been  examined,  and  the  panting  of  which  would  have 
necessitated  a  continuance  of  the  case,  is  a  proper  exercise  of  judicial 
discretion  when  it  appears  that  the  matters  sought  to  be  pleaded  could, 
by  the  exercise  of  proper  diligence,  have  been  discovered  and  pleaded 
before  the  case  was  called  for  trial.     Id. 

4.  Where  a  defendant  files  a  general  denial  and  also  a  special  answer,  it 

is  error  for  the  trial  court,  upon  sustaining  exception  to  the  special 
answer,  to  render  judgment  for  the  plaintiff.  By  reason  of  the  general 
denial  the  plaintiff  is  required  to  prove  the  material  allegations  of  his 
petition.    Hill  v.  UarriSf  3G5. 

5.  In  a  suit  for  personal  injuries,  pleading  of  plaintiff  considered,  and  held 

not  subject  to  an  exception  that  the  same  was  too  vague,  indefilnite 
and  uncertain,  and  did  not  allege  with  sufficient  particularity  the 
nature  and  extent  of  plaintiff's  injuries.     Cunningham  v.  Neal,  613. 

6.  In  a  suit  by  several  parties  for  the  value  of  cattle  alleged  to  have  been 

seized  by  writ  of  attachment  and  converted  by  the  defendant,  it  was 
competent  for  plaintiffs  to  allege,  in  separate*  counts,  that  they  were 
partners  in  the  ownership  of  the  cattle,  or  that  they  were  joint  owners 
of  the  cattle,  and  to  ask  an  alternative  recovery  in  accordance  with 
the  facts  found.     Merchants  d  F.  J^atl.  Bk.  of  Cisco  v.  Johnston,  242. 

7.  In  a  suit  against  a  railroad  company  for  personal  injuries  received  by 

reason  of  a  defective  crossing  at  a  public  street,  pleading  considered, 
and  held  to  show  that  the  real  and  controlling  acts  of  negligence  al- 
leged were  that  the  defendant  had  permitted  iU  roadbed  at  the  cross- 
ing to  become  defective  and  dangerous  to  the  traveling  public,  and 
said  pleading  was  not  subject  to  an  exception  on  the  ground  that  it 
required  the  defendant  to  maintain  its  crossing  in  a  manner  not  re- 
quired by  law.    8t.  Louis  8.  W.  Ry.  Co.  of  Texas  v.  Hawkins,  545. 

8.  In  a  suit  for  personal  injuries  an  exception  to  a  petition  on  the  ground 

that,  "by  reason  of  the  multitudinous  injuries  alleged,  the  allegation 
has  the  effect  to  mislead  the  defendant  and  to  conceal  from  the  de- 
fendant the  real  injuries  which  the  plaintiff  will  attempt  to  prove," 
must  be  overruled,  since  the  court  cannot  know,  in  advance  of  its  in- 
troduction, that  the  evidence  will  not  sustain  all  the  allegations.  Id. 
0.  Where,  in  a  suit  upon  a  draft  for  $1,000,  pajrment  of  which  had  been  re- 
fused by  the  drawee,  plaintiff,  in  his  pleadings,  declared  upon  that 
draft  alone,  and  contained  no  prayer  for  alternative  relief,  the  court 
properly  limited  plaintiff's  right  to  a  recovery  to  a  finding  by  the  jury 
that  the  defendant  executed  the  draft  sued  on,  although  defendant's 
testimony  tended  to  prove  that  he  executed  a  draft  in  plaintiff's  favor 
for  $600.     Cleveland  v.  Taylor,  496. 

10.  In  a  suit  for  personal  injuries  received  while  lifting  a  hand  car  onto  the 

track,  charge  considered,  and  held  subject  to  the  criticism  that  it 
submitted  to  the  jury  as  a  basis  for  recovery  by  the  plaintiff  a  state 
of  case  different  from  that  pleaded  by  him.  Missouri,  K.  d  T.  Ry.  Co. 
of  Texas  v.  Smith,  610. 

11.  That    personal    injuries    have   been   aggravated    by    the   conduct   of   the 

plaintiff   is   defensive   matter   that   should   be   specially   pleaded.     Id. 

Penalties. 

Presumption  as  to  judgment  for.     See  Johnson  Crass,  S. 

Pledge. 

Sales  of  property  pledged.     See  Pawnbroker,  i-5. 

Pollution  of  Waters. 

Injury  to  cattle  by.     See  Damages,  S-5. 

Of  water  in  stream.     See  Riparian  0 toner,  1,  2. 
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Of  tenant  against  landlord.     See  Limitation,  t,  8. 

Enclosure  as  evidence  of.    See  Limitation,  4* 

Under  tax  deed.    See  Limitation,  5, 

Under  color  of  title.     See  Limitation,  6, 

To  boundaries  of  patent.     See  Limitation,  9, 

Under  conflicting  surveys.     See  Limitation,  10,  11. 

In  bar  of  judgment  lien.     See  Limitation,  12. 

By  co-tenant.     See  Limitation,  15. 

Justifying  peremptory  charge.    See  Limitation,  18. 

Practice. 

Rulings  on  this  subject  will  be  found  arranged  under  more  specific  heads. 
See,  Administrator' a  Bale,  Sj  Amendment,  1;  Amount  in  Controversy, 
1;  Appeal,  1,  2;  Appeal  Bond,  1,  2;  Argument  of  Counsel,  i-5;  As- 
signment of  Error,  1;  Attorney's  Fee,  1;  Auditor,  1;  Bill  of  Excep- 
tions, 1,  2;  Briefs,  1-8;  Continuance,  1--$;  Elections,  Ji,  5;  Evidence, 
SO;  Fees  of  Office,  1,  2;  Harmless  Error,  1;  Injunction,  1-8;  Instruc- 
tions to  Juries,  1-30;  Judgment,  1-8;  Jurisdiction,  1-4;  Jury,  1; 
yew  Trial,  IS;  Parties,  1;  Partnership,  S;  Practice  in  Trial  Court, 
1-12;  Practice  on  Appeal,  1-18;  Question  of  Fact,  1;  Receivers,  4; 
Removal  of  Causes,  1;  Setoff,  1;  Statement  of  Facts,  1;  Trespass  to 
Try  Title,  IS;  Venue,  1-11;  Verdict,  1,  2. 

Practice  in  Trial  Court. 

Improper  conduct  of  counsel.     See  Argument  of  Counsel,  IS. 
Effect  of  auditor's  report.     See  Auditor,  1, 
Preserving  exceptions.     See  Bill  of  Exceptions,  1,  2. 
Admission  of  plaintiff's  cause  of  action.     See  Burden  of  Proof,  1. 
Refusing  to   recall  jury   for  further  instructions.     See  Instructions   to 

Juries,  27, 
Refusing  leave  to  amend.     See  Pleading,  S. 
Judgment  upon  demurrer.     See  Pleading,  4, 
Failure  to  submit  demurrer.     See  Practice  on  Appeal,  4. 
Approval  of  statement  by  judge.     See  Statement  of  Facts,  1, 
Signature  of  foreman.     See  Verdict,  1, 

1.  An  assignment  of  error  based  upon  the  refusal  of  the  trial  court  to  allow 

appellant  to  withdraw  its  announcement  of  ready  for  trial,  cannot 
be  considered  when  the  record  contains  no  bill  of  exception  to  the 
action  of  the  court.    Merchants  de  F.  NatL  Bk.  of  Cisco  v,  Johnson,  243. 

2.  The  rule  is  well  settled  in- this  State  that  if  theVe  is  any  evidence,  how- 

ever slight,  which  has  a  tendency  to  establish  an  issue,  it  is  the  duty 
of  the  trial  court  to  submit  it  to  the  consideration  of  the  jury,  even 
though  insufficient  to  support  a  verdict  rendered  thereon.  Texas 
Brokerage  Co,  t?.  Barkley  d  Co.,  632. 

3.  In  a  suit  against  a  railroad  company  for  damage  to  a  shipment  of  cattle, 

when  the  defendant  offered  in  evidence  a  letter  written  by  the  plaintiff 
to  the  defendant  in  the  nature  of  a  claim  for  damages,  in  which  the 
amount  then  claimed  was  less  than  the  amount  sued  for,  the  judge 
stated  in  the  presence  and  hearing  of  the  jury,  "I  will  now  tell  the 
-  jury  that  such  statement  and  claim  has  nothing  to  do  with  the  case 
as  evidence  with  regard  to  damages  to  be  determined  by  the  jury." 
Held,  reversible  error.     St.  Louis  d  S.  F.  R.  Co.  v.  Lane,  641. 

4.  After  the  argument  in  a  trial  had  been  concluded  and  the  jury  were 

about  to  retire  to  the  jury  room,  counsel  for  the  plaintiff,  in  the 
hearing  of  the  jury,  asked  counsel  for  the  defendant  if  they  were 
willing  for  the  jury  to  take  with  them  the  depositions  of  one  of  the 
defendants;  counsel  for  the  defendants  excepted  to  the  conduct  of 
counsel  for  plaintiff  in  asking  such  a  question  in  the  hearing  of  the 
jury  on  the  ^ound  that  it  was  calculated  and  intended  to  prejudice 
the  jury  against  the  defendants,  but  the  bill  of  exceptions  did  not 
show  what  reply  was  made  by  counsel  for  the  defendants  nor  what 
was  done  in  the  matter.  Held,  it  was  the  duty  of  defendants'  coun- 
sel, if  they  deemed   the  question  improper,  to  have  then  and  there 
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requested  the  court  to  inform  the  jury  that  the  law  did  not  allow 
them  to  have  the  depoaition,  and  in  the  absence  of  some  such  effort  to 
correct  the  supposed  prejudicial  impression,  no  advantage  can  be 
taken  on  appeal  of  the  supposed  wrong.  Maffi  v,  Stephens,  Trustee, 
345. 
6.  Allegations  in  a  motion  for  new  trial,  even  though  supported  by  the  affi- 
davits of  some  of  the  jurors,  to  the  effect  that  they  were  influenced  by 
the  argument  of  counsel  as  to  the  effect  of  their  verdict,  are  not 
sufficient  to  make  the  fact  of  the  argument  having  been  made  a  part 
of  the  record  on  appeal.  That  fact  should  be  evidenced  and  presented 
by  bill  of  exception.     Id. 

6.  Where,  in  a  suit  to  set  aside  a  conveyance  by  the  husband  to  the  wife 

because  fraudulent  as  to  creditors,  the  evidence  was  such  as  to  author- 
ize a  finding  by  the  jury  either  that  the  conveyance  was  fraudulent 
as  to  creditors  generally,  or  only  as  to  such  creditors  as  existed  at 
the  time  the  conveyance  was  made,  and  the  defendant  fails  to  request 
that  the  case  be  so  submitted  as  to  ascertain  which  state  of  facts 
the  jury  found  to  exist,  the  court  did  not  err  in  refusing  to  enter  a 
decree  avoiding  the  conveyance  only  as  to  creditors  existing  at  its 
date,  when  the  jury  returned  a  general  verdict  for  the  plaintiff.     Id. 

7.  It  is  not  reversible  error  for  the  trial  court  to  permit  counsel  to  read  to 

the  court  and  to  discuss  authorities  in  the  hearing  of  the  jury.  Es- 
pecially is  this  BO  when  no  request  is  made  that  the  jury  be  retired 
during  the  legal  argument.     Missouri,  K,  d  T,  Ry.  Co,  v.  Dunhar,  13. 

8.  It  is  only  when  the  verdict  is  against  the  preponderance  of  the  evidence 

that  an  Appellate  Court  will  ordinarily  hold  that  improper  remarks 
of  counsel  constitute  reversible  error.  8t,  Louis  8.  W,  Ry.  Co.  of 
Texas  v.  Hawkins,  545. 
*  9.  Under  the  provisions  of  our  statute,  it  is  the  duty  of  the  court,  where  a 
case  is  submitted  on  special  issues,  to  submit  every  issue  made  by  the 
pleading  if  there  is  evidence  to  support  a  finding  thereon;  but  in  case 
the  court  fails  to  submit  any  such  issue  it  is  the  duty  of  a  party 
believing  himself  aggrieved  by  the  omission  to  request  in  writing  that 
the  issue  be  submitted,  and  upon  failure  to  make  such  request  it  will 
be  deemed  that  the  issue  was  resolved  by  the  trial  court  in  such  man- 
ner as  to  support  the  judgment.    Mahry  v.  Kennedy,- 45. 

10.  A  special  issue  as  follows:     "Did  Ellen  Mabry  or  not  abandon  her  husband 

with  the  intention  of  remaining  away  from  him,"  was  not  subject  to 
the  objection  that  it  declared  that  said  Ellen  had  abandoned  her  hus- 
band, and  was  therefore  on  the  weight  of  the  evidence.    Id. 

11.  A  mere  objection  to  improper  testimony  after  it  has  gone  to  the  jury. 

without  a  request  that  the  jury  be  instructed  not  to  consider  the  same 
after  the  objection  is  susteined  or  admitted  by  opposite  counsel  to  be 
good,  is  not  available  on  appeal.    Western  V.  Tel.  Co.  v.  Johnsey,  488. 

12.  When  a  trial  court  has  withdrawn  evidence  first  held  to  be  admissible, 

and  instructed  the  jury  to  disregard  the  same,  there  must  be  strong 
reason  to  believe  that  the  improper  admission  of  such  evidence  in  the 
first  instance  resulted  in  harm  to  the  objecting  party,  in  order  to 
justify  a  reversal  upon  that  ground.    Liljehald  v,  Basse  d  Powell,  512. 

Praetioe  on  Appeal. 

Intervention  in  District  Court.    See  Appeal,  1. 

Set-off  and  counterclaim.     See  Appeal,  2. 

Statement  in  brief.     See  Argument  of  Counsel,  1. 

Propositions  in  brief.     See  Assignment  of  Error,  1. 

Presentation  of  case  by  brief.     See  Briefs,  1-8. 

Improper  argument  of  counsel.     See  Practice  in  Trial  Court,  8. 

Withdrawal  of  admitted  evidence.     See  Practice  in  Trial  Court,  12. 

1.  In  the  absence  of  pleading  raising  an  alleged  issue,  the  Appellate  Courts 

will  not  discuss  the  rules  of  law  applicable  thereto,  although  the 
same  are  discussed  in  the  briefs.  Texas  Brokerage  Co.  v.  Barkley 
d  Co.,  632. 

2.  When,  by  agreement  of  the  parties,  the  judgment  of  the  trial  court  is 
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afi&rmed  on  appeal,  and  the  agreement  disposes  of  the  appeal,  and  the 
questions  presented  in  the  briefs  of'  the  parties  are  thereby  rendered 
abstract  and  immaterial,  the  Appellate  Court  will  not  discuss  or 
decide  them.     Twaddell  v.  National  City  Bk,  of  TVaco,  561. 

3.  It  is  not  only  within  the  constitutional  power,  but  is  the  duty  of  a 

Court  of  Civil  Appeals  to  reverse  the  judgment  of  the  trial  court  and 
to  grant  a  new  trial  when  it  appears  that  the  verdict  is  so  against 
the  great  weight  and  preponderance  of  the  evidence  as  to  be  manifestly 
wrong.  Evidence  considered,  and  held  insufficient  to  support  the  ver- 
dict and  judgment,  and  therefore  to  require  a  reversal  of  the  cause. 
Id. 

4.  When  it  does  not  appear  from  the  record  that  a  general  demurrer  was 

called  to  the  attention  of  the  trial  court  and  acted  upon  by  the  court, 
no  assignment  of  error  based  thereon  will  be  considered  upon  appeal. 
Jones  d  Co,  v.  Smithy  637. 
6.  Upon  a  motion  for  additional  findings  of  fact,  a  Court  of  Civil  Appeals 
cannot  consider  as  evidence  of  any  fact  an  affidavit  attached  to  a 
motion  for  new  trial  in  the  court  below  when  there  is  nothing  in 
the  record  to  show  that  the  trial  court  considered  said  affidavit  in 
finally  disposing  of  the  case.    State  v.  Ellis,  662. 

6.  A  Court  of  Civil  Appeals  has  no  power  to  consider  a  matter  as  evidence 

unless  it  was,  in  fact,  introduced  in  evidence,  in  the  trial  court. 
Eidson  V.  Reeder,  101  Texas,  202,  followed.     Id, 

7.  A  Court  of  Civil  Appeals,   for  the  purpose  of  rendering  the  judgment 

which  the  trial  court  should  have  rendered,  cannot  consider  evidence 
which  the  trial  court  excluded,  although  the  evidence  was  erroneously 
excluded.  This  rule  applied  as  to  a  report  by  a  Master  in  Chancery 
upon  the  claim  of  a  creditor  in  a  receivership  case.  Brazelton  d 
Johnson  v.  Campbell  Co.,  218. 

8.  ^e  unsworn  statement  of  an  appellant,  in  a  motion  to  dismiss  the  ap- 

peal, that  the  transcript  is  incomplete,  cannot  prevail  against  the  offi- 
cial certificate  of  the  clerk  preparing  the  same  to  the  eflfect  that  it 
contains  all  the  proceedings  in  the  court  below.  Palmer  v,  Spanden- 
herg,  331. 

9.  The  fact  that  a  transcript  does  not  contain  all  the  proceedings  in  the 

trial  court  is  not  ground  for  dismissal  of  the  appeal.  The  proper 
remedy  is  to  perfect  the  transcript  by  writ  of  certiorari.     Id. 

10.  An  assignment  of  error  based  upon  the  insufficiency  of  the  evidence  to 

support  the  verdict,  should  show  that  this  was  made  a  ground  in  the 
motion  for  a  new  trial.     Oulf,  C,  d  S.  F.  Ry,  Co,  v,  Walters,  71. 

11.  On  appeal,  a  verdict  will  not  be  reviewed  upon  the  ground  that  it  is  not 

supported  by  evidence,  unless  the  question  is  presented  in  the  trial 
court  in  a  motion  for  new  trial  and  the  particulars  wiierein  the  evi- 
dence is  insufficient  are  specifically  pointed  out.  A  mere  allegation  in 
the  motion  for  a  new  trial  that  "the  verdict  of  the  jury  is  contrary 
to  the  law  and  the  evidence,  and  is  not  supported  by  the  evidence,*' 
is  not  sufficient.    Liljebald  v.  Sasse  d  Powell,  512. 

12.  An  assignment  of  error  not  a  proposition  in  itself  and  not  followed  by 

a  proposition  nor  by  a  sufficient  statement  of  the  evidence,  will  not 
be  considered  on  appeal.    Missouri,  K,  d  T,  Ry.  Co.  v.  Hendricks,  314. 

13.  Only  such  objections  as  were  made  to  testimony  at  the  time  it  was  ad- 

mitted can  be  considered  on  appeal.  Western  U.  Tel,  Co.  v,  Johnsey, 
488. 

14.  An  assignment  of  error  based  upon  the  admission  of  evidence  will  not  be 

considered  when  it  does  not  appear  from  the  record  that  the  evidence 
was  objected  to,  or  that  the  court  ruled  on  an  objection  made.  St, 
Louis,  I,  M.  d  8.  Ry.  Co.  v.  Rogers,  304. 

16.  Where  it  cannot  be  ascertained  ^ith  certainty  what  influence,  if  any, 
an  erroneous  charge  had  upon  a  verdict  rendered,  a  cause  should  be 
remanded  for  a  new  trial.     Benjamin  v,  Oulf,  C.  d  8.  F.  Ry.  Co.,  474. 

16.  Where,  in  a  suit  for  damages,  there  are  several  separate  and  distinct 
items  of  damage  claimed,  and  the  errors  in  the  charge  of  the  court 
requiring  a  reversal  of  the  case  on  appeal  relate  to  only  one  of  said 
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items,  the  case  should  be  remanded  for  a  new  trial  only  as  to  such 
item,  and  the  judgment  should  be  aflSnned  as  to  the  other  items,    id. 

17.  An  appellate  court  will  not  consider  a  question  as  to  the  taxing  of  costs 

when  the  record  shows  that  the  question  was  not  raised  or  passed  upon 
in  the  trial  court.     Lone  Star  Salt  Co,  v.  Blount,  139. 

18.  When  an  appellee  fails  to  file  a  brief  the  Appellate  Ck)urt  will  accept  as 

correct  appellant's  presentation  of  the  rulings,  and  will  not  examine 
the  stenographer's  report  of  the  evidence  to  verify  appellant's  state- 
ments.   Earnest  v,  Waggoner,  299. 

Tretnmption. 

In  case  of  lost  record.     See  Administrator'e  Sale,  4* 

From  sale  by  co-tenant.    See  Co-tenant,  1, 

As  to  laws  of  other  States.     See  Foreign  Law,  1, 

In  support  of  judgment.     See  Judgment^  i. 

Of  authority  of  attorney.     See  Jurisdiction,  4. 

In  favor  of  patent.    See  Patent,  1, 

Of  correctness  of  transcript.     See  Practice  on  Appeal,  8. 

Principal  and  Agent. 

Proof  of  agent's  authority.     See  Agency,  2,  5, 
Agent  purchasing  for  himself.     See  Agency,  4,  6, 
Claim  of  broker  for  commission.    See  Agency,  5-11, 

Principal  and  Snrety. 

Signature  of  principal  to  bond.     See  Appeal  Bond,  t, 

Proiltf. 

On  breach  of  contract  for  sale.     See  Damages,  1,  2, 

Prohibition. 

Contesting   local    option   election.     See   Elections,   IS;   Injunction,   4S, 

Proximate  Canse. 

Definition  of.     See  Vegligence,  11. 
Absence  of  signals.     See  Negligence,  19, 

Publication. 

Of  abstract  of  land  titles.     See  Copyright,  i-^. 

Pnbllc  Land. 

Presumption  in  favor  of  acts  of  land  commissioner.     See  Patent,  i. 
Patent  to  heirs.    See  Patent,  2. 

Qneition  of  Pact. 

Getting  on  moving  train.     See  Carriers  of  Passengers,  S, 
Alighting  from  moving  train.     See  Carriers  of  Passengers,  8, 
Negligence  in  failing  to  call  station.     See  Carriers  of  Passengers,  18, 
Negligence  in  riding  on  platform.    See  Carriers  of  Passengers,  20,  21, 
Contributory  negligence  at  crossing.     See   Negligence,  8,  10, 
Negligence  of  traveler  on  bridge.    See  Railways,  11. 
1.  If  there  is  any  evidence  upon  an  issue  raised  by  the  pleading  (such  as  the 
permanency   of   plaintiff's    injuries)    it   is   the   duty  of   the   court  to 
submit  its  decision  to  the  jury.     Citizens  Ry,  Co,  v.  Griffin,  509. 

Railways. 

Degree  of  care  required.     See  Carriers  of  Passengers,  1,  IS, 
Assumption  of  risk  by  passengers.     See  Carriers  of  Passengers,  2, 
Boarding  moving  train.     See  Carriers  of  Passengers,  S,  4. 
Acting  upon  conductor's  advice.     See  Carriers  of  Passengers,  5, 
Alighting  from  moving  train.     See  Carriers  of  Passengers,  6-H. 
Train  moved  while  passenger  is  alighting.     See  Carriers  of  Passengers, 
7.  11 
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When  negligence  a  question  of  fact.    See  Carriers  of  Paaaengers,  8. 
Facilities  for  alighting  from  train.     See  Carriers  of  Paaaengera,  9,  10, 

12,  IS. 
Condition  of  station  platform.    See  Carriers  of  Passengers,  11. 
Carrying  beyond  destination.     See  Carriers  of  Passengers,  15,  16, 
Failure  to  call  station.     See  Carriers  of  Passengers,  18. 
Riding  on  freight  train:     See  Carriers  of  Passengers,  19. 
Standing  upon  platform.     See  Carriers  of  Passengers,  20,  21. 
Permitting  Johnson  grass  to  mature  on  land.     See  Johnson  Grass,  IS. 
Infection  of  cattle  from  pen.    See  Joint  Wrongdoers,  1. 
Assumed  Risk.     See  Master  and  Servant,  6,  H. 
Warning  servant  of  danger.     See  Master  and  Sertxint,  7. 
Acts  of  fellow  servant.     See  Master  and  Servant,  8-12. 
Negligence  and  contributory  negligence.    See  Master  and  Servant,  IS, 
Act  of  omission.     See  Negligence,  1. 
Degree  of  care.    See  Negligence,  2. 
Charge  on  specific  facts.     See  Negligence,  S. 
Employer's  Liability  Act.     See  Negligence,  4. 
Comparative  negligence.   *  See  Negligence,  4* 
Assumed  risk.    See  Negligence,  6. 
Contributory  negligence.    See  Negligence,  6-10,  12-^17. 
Burden  of  proof.     See  Negligence,  9,  12. 
Charge  on  proximate  cause.     See  Negligence,  11. 
Reasonable  diligence.     See  Negligence,  18. 
Proximate  cause  of  injury.     Sec  Negligence,  19. 
Discovered  peril.     See  Negligence,  2(h2S. 
Duty  to  keep  lookout.    See  Negligence,  22. 
Alighting  from  moving  car.     See  Negligence,  24~26. 
Boarding  moving  train.     See  Negligence,  21,  28. 
Defects  in  street  crossing.    See  Pleading,  7. 

1.  When  a  railroad  company,  in  building  its  road  through  a  private  en- 

closure, locates  a  cattle  guard  at  the  point  where  its  track  crosses 
the  fence  of  the  enclosure,  as  required  by  statute,  the  location  of  the 
cattle  guard  cannot  be  considered  as  a  factor  in  determining  the  lia- 
bility of  the  company  to  the  owner  of  the  enclosure  for  injury  to  his 
live  stock  at  the  cattle  guard,  and  a  charge  whicli  authorizes  the  jury 
to  consider  the  location  of  the  cattle  guard  in  determining  the  liability 
of  the  company  in  such  case  is  reversible  error.  Houston  d  T.  C.  R. 
Co.  V.  White  d  Baskin,  582. 

2.  The  right-of-way  fence  of  a  railroad  company  was  defective  (or  the  gates 

placed  therein  by  the  railroad  company) ;  certain  live  stock  of  an  ad- 
jacent landowner  strayed  through  tne  fence  or  gate  into  and  upon  the 
right  of  way,  and,  becoming  frightened  at  an  approaching  train,  ran 
along  the  track  and  fell  into  a  bridge  on  the  track  and  were  injured; 
they  were  not  struck  by  the  locomotive  or  any  part  of  the  train.  Held, 
that  the  railroad  company  was  liable  at  common  law  because  of  its 
negligence  in  failing  to  keep  the  fence  or  gates  in  repair.  Article  4528, 
Revised  Statutes,  construed.  International  d  G.  N.  R.  Co,  i?.  Dixon, 
506. 

3.  It  is  the  duty  of  railroad  companies  in  fencing  their  roads  to  construct 

and  maintain  such  fences,  including  gates,  as  will  effectually  prevent 
the  entry  upon  their  roads  of  ordinary  live  stock  of  ordinary  disposi- 
tion and  docility.  Failing  in  this,  their  roads  are  not  fenced  in  con- 
templation of  article  4528,  Revised  Statutes.  Texas  Cent.  Ry,  Co.  v. 
Pruitt,  370. 

4.  After  having  fenced  their  right-of-way,  it  is  the  duty  of  railroad  com- 

panies to  maintain  the  fences  in  such  condition  as  to  effectually  re- 
strain live  stock  of  ordinary  disposition  and  docility  from  going  upon 
their  road;  and  the  expression  in  article  4528,  Revised  Statutes,  that 
a  railroad  company,  after  having  fenced  its  road,  "shall  then  only  be 
liable  in  cases  of  injury  resulting  from  want  of  ordinary  care,"  has 
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reference,  not  to  the  maintenance  of  the  fence,  but  to  ordinary  care 
in  the  operation  of  its  trains.  Id. 
6.  When  the  owner  of  live  stock  proves  that  his  animal  was  killed  on  a 
railroad  right-of-way  by  a  locomotive  of  the  railroad  company,  the 
burden  of  proof  then  devolves  upon  the  railroad  company  to  prove  that 
its  road  w*as  '^fenced"  as  contemplated  by  the  statute.  In  the  absence 
of  such  proof,  the  company  is  liable  for  the  value  of  the  stock  so  killed. 
Id. 

6.  Railroad  employes,  having  the  right  of  way  over  the  crossing  of  another 

railroad,  have'  the  right  to  presume  that  the  employes  of  the  other 
road  will  observe,  not  only  the  rules  of  the  company  but  the  dictates 
of  common  sense  and  a  just  recognition  of  the  rights  of  others,  and 
not  recklessly  cause  a  collision,  and  hence  the  employes  of  the  road 
having  the  right  of  way  cannot  be  charged  with  contributory  negli- 
gence in  relying  upon  such  presumption.  Evidence  considered,  and 
held  to  show  negligence  on  the  part  of  the  defendant  company.  El 
Paso  d  8.  W.  R,  Co.  v.  Polk,  269. 

7.  Whether  a  road  crossing  a  railroad  track  and  right  of  way  has  been 

reffularly  established  as  such  by  the  proper  county  authorities  or  is 
only  a  roadway  commonly  and  habituallv  used  by  the  public  with 
the  knowledge  and  acquiescence  of  the  railroad  company,  the  company 
owes  to  persons  using  such  road  the  duty  of  keeping  the  same  free 
from  dangerous  obstructions.  Evidence  considered,  and  held  sufficient 
to  support  a  finding  that  a  railroad  was  guilty  of  negligence  in  ob- 
structing a  roadway  passing  under  a  trestle  and  was  therefore  liable 
in  damages  to  one  injured  by  such  obstructions  therein  while  using 
the  same.     Missouri,  K.  d  T.  Ry,  Co,  of  Texas  v.  Hollan,  55. 

8.  In  a  suit  against  a  railway  company  for  personal  injuries  received  at  a 

crossing  over  defendant's  track,  pleading  considered,  and  held,  to  suffi- 
ciently allege  that  the  railroad  crossing  was  a  part  of  a  public  high- 
way.   8t.  Louis  8,  W.  Ry.  Co,  v.  8nUth,  1. 

9.  A  railroad  crossing,  within  the  meaning  of  article  4426,  Rev.  Stats.,  is 

not  confined  to  that  portion  of  a  railway  company's  roadbed  upon 
which  the  cross-ties  and  iron  rails  are  laid,  but  extends  to  and  in- 
cludes the  approaches  of  public  roads  thereto  on  its  right  of  way. 
A  charge  upon  the  duty  of  railroads  to  keep  the  road-crossings  in 
repair,  considered,  and  held  correct.     Id. 

10.  An  absolute  duty  rests  upon  railroads  under  our  statute  to  keep  in  re- 

Sair  the  crossings  of  their  track  over  public  roads,  and  in  a  suit  for 
amages  for  failure  to~~do  so,  it  is  no  defense  that  other  portions 
of  the  same  public  road  were  not  kept  in  repair,  or  were  in  no  better 
repair  than  the  crossing  in  question.     Id. 

11.  Because  there  was  room  enough  on  a  bridge,  on  a  railroad's  right  of  way, 

to  cross  on  one  side  without  stepping  into  a  hole  in  the  bridge,  it 
would  not  follow,  as  matter  of  law,  that  the  railroad  was  not  guilty 
of  negligence  in  permitting  the  bridge  to  remain  in  such  condition. 
It  was  a  question  of  fact  for  the  jury.     Id, 

12.  In  a  suit  for  damages  for  the  death  of  a  railroad  employe  caused  by 

the  collision  of  trains  at  a  railroad  crossing,  evidence  considered,  and 
held  to  show  a  flagrant  violation  of  the  statute,  the* rules  of  the  defend- 
ant company  and  of  common  prudence.  El  Paso  d  8,  W,  Ry,  Co.  v. 
Murtle,  273. 

18.  The  provisions  of  our  statute  (article  4507)  requiring  that  each  loco- 
motive engine  approaching  a  place  where  two  lines  of  railway  cross 
each  other  shall,  before  reaching  such  crossing,  be  brought  to  a  full 
stop,  have  application  to  such  crossings  in  railroad  yards  where  switch 
engines  are  operated,  as  well  as  all  other  places,  and  the  habitual  dis- 
regard of  the  statute  in  such  places  does  not  repeal  it.  The  violation 
of  the  statute  is  negligence  per  se.     Id. 

14.  The  employes  of  one  railroad  having  the  right  of  way  over  the  crossing 
of  another  road,  have  the  right  to  presume  that  the  employes  of  such 
road  will   perform  their  duty   in  observing  the  requirements  of  the 
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law,  and  hence  cannot  be  charped  with  contributory  negligence  in  act- 
ing on  such  presumption.    Id, 

15.  Whether  or  not  \he  use  of  an  engine,  for  switching  purposes,  equipped 

with  a  square  instead  of  a  sloping  tank  was  negligence,  held,  under 
the  facts  of  this  case,  to  have  been  a  question  of  fact  and  properly  sub- 
mitted to  the  jury.    Id, 

16.  A  ticket  agent  of   a  railroad  company  who  has  in  his  possession  and 

sells  coupon  tickets  over  his  road  and  other  roads  is  not  the  agent 
of  the  other  roads  within  the  meaning  of  the  Act  of  the  27th  Legis- 
lature (Gen.  Laws  1901,  page  31)  authorizing  suits  for  personal  in- 
juries to  be  brought  in  any  county  in  which  a  railroad  company  has 
an  agent.    Doaier  v.  Ft.  Worth  d  D.  C.  Ry.  Co.,  47. 

17.  Plaintiff  was  injured  in  an  attempt  to  rescue  a  female  passen^^er  who,  in 

walking  around  some  trucks  and  a  pool  of  water  standing  on  the 
platform  of  defendant's  passenger  station,  approached  too  near  an  in- 
coming engine  and  was  struck  and  injured  bv  the  same.  Evidence  con- 
sidered, and  held  to  raise  the  issue  of  negligence  on  the  part  of  the 
railroad  company  in  failing  to  prdvide  its  passengers  a  reasonably 
safe  approach  to  its  trains  at  the  station,  and  hence  a  peremptory  in- 
struction for  the  defendant  was  error.  Harrison  v.  Missouri,  K.  d  T. 
Ry.  Co.  of  Texas,  467. 

18.  In  a  suit  for  personal  injuries  caused  by  being  run  over  by  an  engine 

while  plaintiff  was  on  a  railroad  track,  a  charge  in  substance  that  the 
defendant  railroad  would  be  liable  if  those  operating  the  engine  could, 
by  the  exercise  of  ordinary  care  in  keeping  a  lookout,  have  discovered 
the  plaintiff  in  time  by  the  use  of  the  means  they  had  at  hand 
to  stop  the  engine,  thereby  avoiding  running  over  plaintiff,  was  not 
subject  to  the  objection  that  it  placed  a  greater  burden  on  the  defend- 
ant than  the  law  required.    Missouri,  K.  d  T.  Ry,  Co.  v.  Hendricks,  314. 

19.  The  issue  being  whether  or  not  a  section  foreman  had  violated  the  rules 

prescribed  by  the  defendant  company  for  the  guidance  and  government 
of  its  section  men  in  the  performance  of  their  duties,  charge  consid- 
ered, and  held  to  properly  submit  the  question  as  one  of  fact  for  de- 
termination by  the  jury,  and  the  evidence  supported  a  finding  by  the 
jury  that  there  was  no  violation.  Houston  d  T.  C.  R.  Co.  v.  Burnett, 
244. 

20.  The  provision  of  the  statute  requiring  that  the  whistle  shall  be  blown 

and  the  bell  rung  when  a  locomotive  engine  approaches  the  crossing  of 
any  public  road  or  street,  is  intended  for  the  protection  of  those 
engaged  in  the  performance  of  their  duties  upon  the  track  as  well 
as  for  the  protection  of  persons  who  may  be  about  to  cross  the  track. 
Id. 

21.  It  is  the  duty  of  operatives  of  railroad  trains  to  keep  a  general  lookout, 

and  to  exercise  ordinary  care  to  discover  persons  rightfully  on  the 
track  at  such  places  as  persons  may  be  expected  to  be,  and  a  failure 
to  keep  such  lookout  renders  the  companv  liable  for  injuries  result- 
ing therefrom  in  the  absence  of  contributory  negligence  on  the  part 
of  the  person  injured.    Id. 

22.  In  a  suit  for  damages  for  the  death  of  a  section  foreman  struck  by  a 

passenger  train,  the  admission  of  evidence'  that  the  train  was  drawn 
by  a  freight  engine  and  that  the  engineer  was  a  freight  engineer, 
if  error,  was  harmless  in  view  of  evidence  that  there  was  practically 
no  difference  in  the  construction  of  freight  and  passenger  engines;  that 
no  greater  skill  was  reouired  to  operate  one  than  the  other,  and  that 
the  engineer  was  not  lacking  in  skill  in  the  operation  of  either.    Id. 

BeoelYers. 

1.  While  receivers  might  be  held  personally  liable  for  their  tortious  acts  in 
the  management  of  an  estate,  they  cannot  be  held  liable  officially  and 
the  estate  in  their  possession  be  made  to  pay  for  their  wrongful  acts. 
So,  where  property  of  a  third  party  has  been  converted  by  a  receiver, 
the  estate  in  the  custody  of  the  receiyer  should  not  be  made  to  pay 
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interest  on  the  value  of  the  property  from  the  date  of  the  oonverBion. 
Brazelton  d  Johnson  v.  Campbell  Co,,  218. 

2.  When  property  of  a  third  party  has  been  taken  from  his  possession  by  a 

receiver  and  appropriated  as  property  of  the  estate  in  his  custody, 
upon  restitution  of  the  property  to  the  owner  he  should  not  be  charged 
with  the  expenses  attending  its  conversion.    Id, 

3.  The  granting  of  a  receivership  over  the  estate  of  an  Insolvent  debtor  sus- 

pends the  running  of  interest  upon  the  claims  of  unsecured  creditors. 
The  assets  of  the  insolvent  are  held  by  the  court  for  the  benefit  of 
all  the  creditors  and  for  a  just  distribution  according  to  their  respec- 
tive rights  and  claims.  But  in  the  case  of  a  secured  creditor  and 
the  foreclosure  of  his  lien  upon  certain  property,  to  the  extent  of 
the  proceeds  of  the  property  when  sold,  the  total  amount  of  the  claim, 
including  interest,  should  be  paid  out  of  the  proceeds.    Id, 

4.  The  liability  of  a  surety  on  a  statutory  appeal  bond  on  an  appeal  from 

an  order  of  a  court  refusing  to  vacate  a  receivership,  is  limited  to  the 
costs  incurred  by  the  motion  to  vacate  the  order  appointing  the  receiver 
and  the  appeal  from  the  judgment  overruling  that  motion.  Such  sure- 
ty is  not  liable  for  the  costs  of  the  entire  suit.  Amerioan  Surety  Co, 
of  N.  7.  V,  Koen,  98. 

Beoitali. 

In  deed  by  administrator.    See  Adminiatrator's  Bale,  ft, 

Beoonvention. 

Plea  of  privilege.    See  Venue,  10, 

Beoord. 

Presumption  in  case  of  destruction.    See  Adminiatfutot'a  Sale,  4. 
Of  abstract  of  judgment.     See  Judgment  Lien,  i-^. 
Of  marriage  license.    See  Marriage  2, 

Bedemption. 

Of  land  from  sale.    See  Taeo  Sale,  1, 

Beleaie. 

Of  action  for  personal  injuries.    See  Contract,  9, 

Bemoval  of  Causes. 

1.  To  authorize  a  State  court  to  remove  a  cause  to  the  Circuit  Ck>urt  of 
the  United  States  on  the  ground  that  a  Federal  quesion  is  involved, 
it  must  be  shown  that  the  construction  of  a  Federal  statute  is  neces- 
sary to  the  determination  of  the  rights  of  the  parties,  and  that  the 
party  seeking  the  removal  has  a  substantial  defense  thereunder.  These 
facts  must  appear  from  the  case  as  made  by  plaintiffs  petition.  Suits 
in  this  State  against  a  railroad  for  personal  injuries  received  in  the 
Indian  Territory  are  not  necessarily  removable  to  the  Federal  courts 
because  an  Act  of  Consress  puts  in  force  in  that  Territory  the  stat- 
utes of  the  State  of  Arkansas.  Mieeouri,  K,  d  T,  Ry,  Co,  of  Texas  v, 
Hollan,  65. 

BesolBilon* 

Adjustment  of  equities.     See  Vendor  and  Purohaser,  2, 

Bes  Gestae. 

Declarations  admissible  as.     See  Evidence,  12,  H,  16,  17, 
Declarations  inadmissible.    See  Evidence,  IS,  15,  18, 

Blparian  Blgrht. 

Pollution  of  stream.     See  Damages,  SS, 
I,  Riparian  owners  have  a  natural  right  to  have  streams  flow  unimpaired 
in  quality  as  well  as  quantity,  and  any  use  of  the  stream  by  one  pro- 
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prietor  which  defiles  or  corrupts  it  to  such  a  degree  as  to  essentially 
impair  its  purity  and  usefulness  for  any  purpose  to  which  running 
water  is  usually  applied  is  an  invasion  of  private  right,  for  which  those 
injured  thereby  are  entitled  to  a  remedy.  This  rule  applied  to  a 
case  where  the  waters  of  a  stream  were  polluted  by  the  waste  oil  from 
the  shops  and  yard  of  a  railroad  company.  It  was  no  defense  that 
defendant  owned  the  land  on  which  its  shops  were  situated,  and  used 
care  to  prevent  the  escape  of  the  oil.  Benjamin  v.  Gulf,  C,  d  8,  F. 
Ry.  Co,,  473. 
2.  In  a  suit  for  damages  for  injury  to  cattle  by  polluting  the  waters  of  a 
stream  it  was  not  incumbent  on  plaintiff  to  show  that  his  cattle  were 
healthy  and  thriving  before  they  were  poisoned,  or  that  he  used  or- 
dinary care  and  diligence  in  handling  his  cattle  and  in  removing  them 
from  the  polluted  stream.  The  plaintiff,  as  riparian  owner,  was  en- 
titled to  the  use  of  the  water  free  from  material  pollution,  and  it  did 
not  devolve  on  him  to  remove  his  cattle  from  his  own  premises  to 
prevent  a  tort  and  its  consequences,  unless  he  could  do  so  at  moderate 
expense.    Id. 

Bales. 

Agent  })urchasing  from  principal.     See  Agency,  4,  5. 

Of  specific  part  of  common  estate.     See  Co-tenant,  1. 

By  Commissioners'  Court.     See  County  School  Land,  1,  2, 

Damages  for  breach  of  contract.     See  Damages,  1,  2, 

Insufficient  contract.     See  Specific  Performance,  1. 

Of  pledges.  See  Pawnbroker,  IS, 
1.  One  selling  a  bull  guaranteed  verbally  that  he  was  a  breeder,  and  also 
agreed  to  refund  a  certain  part  of  the  purchase  money  upon  satis- 
factory proof,  being  made  that  the  bull  was  impotent.  Held,  the  two 
years  statute  of  limitation  applied,  and  the  statute  did  not  begin  to 
run  until  such  proof  was  made  within  a  reasonable  time.  Williamson 
V.  Beath,  254. 

Bchool  Land. 

Sale  by  county.     See  County  School  Land,  1,  2, 

Judgment  lien  not  acquired  against.     See  Judgment  Lien,  6, 

Fraud  upon  State.    See  Trespass  to  Try  Title,  S. 

1.  An  actual  settler  and  resident  upon  an  individual  survey— or  land  other 

than  school  land — is  entitled  to  purchase  four  sections  of  school  land 
as  additional  thereto.  Four  additional  sections  constitute  the  comple- 
ment of  school  land  to  which  a  settler  is  entitled.    State  v,  Ellis,  561. 

2.  The  fact  that  some  previous  owner  of  an  individual  survey  had  bought 

three  sections  of  school  land  as  additional  thereto  would  not  prevent 
any  subsequent  owner  of  and  resident  upon  such  individual  survey 
from  also  purchasing  a  complement  of  school  land  as  additional  there- 
to.   Id. 

Setoff. 

On  appeal  from  Justice  Court.    See  Appeal,  2, 
1.  Where  the  plaintiff  in  a  suit  upon  promissory  notes  is  insolvent,  it  is 
proper  to  allow  the  defendant  to  offset  the  amount  of  the  notes  with 
damages  suffered  by  him  by  reason  of  a  breach  by  the  plaintiff  of  the 
contract  to  which  the  notes  relate.    Davis  v.  Sisk,  193. 

Sidewalks. 

Liability  for  safe  condition.    See  Cities,  J. 

Signals. 

At  crossing  of  railways.    See  Railways,  IS. 
At  crossing  of  highway.     See  Railways,  20. 
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Signatnre. 

Of  principal  to  bond.     See  Appeal  Bond,  2. 
Written  by  another.     See  Contract,  i. 
Of  foreman  to  verdict.     See  Verdict,  1, 

Special  Issne. 

Form  of  Bubmiasion.    See  Practice  in  Trial  Court,  10, 

Speclflc  Performanoe. 

Parol  gift  of  land.  See  Statute  of  Frauds,  1. 
1.  The  language  '*I  may  be  willing  to  take  $1,000  •  •  *  and  if  you  are 
willing  to  pay  this  price  let  me  know  and  I  will  write  you  acceptance 
of  the  deal,"  contained  in  a  letter  written  by  the  owner  of  land  to  a 
prospective  purchaser,  was  not  such  a  proposition  as,  if  accepted,  could 
be  enforced  in  a  suit  for  specific  performance,  when  viewed  in  the 
light  of  all  the  correspondence;  in  evidence.    Lucas  v.  Patten,  63. 

Statement  of  Pacti. 

1.  A  trial  judge  is  not  bound  by  what  the  parties  to  a  suit  might  agree  on 
as  a  sta&ment  of  facts  proved  on  the  trial,  but  he  has  the  power  to 
make  such  corrections  as  he  deems  proper  in  aooordanoe  with  the 
facts  before  approving  the  same.    Motl  v,  Stephens,  8. 

Statute!  Cited. 

[Revised   Statutes.] 

Article  358.    New  Matter  on  Appeal.    Jund  v.  Stute,  512. 

Article  1194.    Venue.    Gaddy  v.  Smith,  435,  437;  Lumpkin  v.  Story,  334, 

335;  Galveston  S.  d  H.  Co,  v.  Rou>e,  343;  Lucas  v.  Patton,  66,  69. 
Articles  1194a,  1194b,  1194c.     Venue.     Lumpkin  v.  Story,  336. 
Article  1203.     Parties.     Wehh   v,   Gregory,  284. 

Article  1256.    Parties.     Wehh  v.  Gregory,  283;   Lucas  v.  Patton,  66. 
Article  1331.     Special  Issues.     Mahry  v.  Kennedy,  47. 
Article  1374.     Motion  for  New  Trial.     Bradford  v.  Malone,  444. 
Article  1383.    Appeals   from    Orders    Appointing    Receivers.      Merrill   r. 

Savage,  295. 
Article  1748.    Elections.    Oxley  v.  Allen,  97. 
Article  2262.    Appeal   in   Administration.     HarreU   v,    Traweek,    Admr., 

418. 
Article  2289.    Injunction.     Woods  v.  Lotorance,  544. 
Article  2301.    Evidence.     Steves  v.  Smith,  134. 
Articles  2496,  2499.     Fences.     Texas  Cent.  Ry,  Co.  v.  Pruitt,  375. 
Articles  3148,  3149.    Limitation.     Hunter  v.  Malone,  123. 
Article  3290,  3293.    Judgment  Lien.     White  v.  Pingenot,  647;   Bourn  v. 

Rohinson,  158. 
Articles  3340-3342,  3347-3349.     Limitation.     White  v.  Pingenot,  646. 
Article  3367.    Limitation.     Dignowity  v.  Sullivan,  584. 
Article  3390.    Local  Option.    Oxley  v.  Allen,  97. 
Article  3584.     Partnership.     Wehh  v.  Gregory,  283. 
Articles  3641,  3650.     Pawnbrokers.     Uncle  Sam's  Loan  Office  v.  Emery, 

239,  240. 
Article  4174.    Public  Lands.    Hulett  v.  Piatt,  385. 
Article  4266.    Public  School  Land.    Keenan  v.  Slaughter,  183,  184. 
Articles  4426,  4435.    Railroad   Crossings.     St.  Louis  S.   W,  Ry.   Co.  v. 

Smith,  4. 
Article  4507.    Railroad  Crossings.     El  Paso  d  S.  W.  R.  Co.  v.  Murtle, 

278. 
Article  4528.    Railway  Fences.     International  d  G.  N.  R.  Co.  v.  Dixon, 

508;  Texas  Cent.  Ry.  Co.  v.  Pruitt,  374,  376. 
Articles  4560f,  4560g.     Fellow  Servants.     Cunningham  v.  \eal,  618;  Gal- 
veston, H.  d  N.  Ry.  Co.  V.  Cochran,  596. 
Articles  5141,  5144,  5145,  5147.     Tax    Sale.      Keenan    v.    Slaughter,    183, 

184. 
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Article  5257.  Pleading  in  Trespass   to  Try  Title.     North  v.   Coughran, 

105. 

Article  6275.  Judgments.     Elliott  v.   Morris,  630. 

Article  5337.  Wills.     Ainsworth  v,  Briggs,  347. 

[Hartley's  Digest.] 

Article  1621.     Judgment  Liens.     White  v.  Pingenoty  650. 
Articles  2391,  2392.    Limitation.     White  v.    Pingenot,  650. 

[Penal   Code.] 
Article  414.    Pawnbrokers.     Uncle  Sam's  Loan  Office  v.  Emery,  239. 

[Acts  of  Legislature.] 

Act  of  Jan.  22,  1841,  Laws  of  Rep.,  2d  Session,  5tli  Cong.,  p.  74.    Judicial 

District.    Bulett  v,  Piatt,  382,  383. 
Act  of  Nov.  1,  1871.     Laws  12th  J^^g.,  2d  Session,  p.   17.     Appeals  from 

interlocutory  judgments.     Merrill  v.   Savage,  21>4. 
Act  of  March,  1901.    Laws  27th  Leg.,  p.  31.     Venue.     Doster  v.  Ft,  W.  d 

D.  C,  Ry.  Co.,  49,  50. 
Act  of  April   7,   1905,  Laws  29th   Leg.,  p.  95.     Injunctions.     Merrill  v. 

Savage,  296. 
Act  of  March  13,  1906.     Laws  29th  Leg.,  p.  29.     Venue.     Doster  v.  Ft, 

W,  d  D.  C.  Ry.  Co.,  49. 
Act  of  Feb.  24,  1905.    Laws  29th  Leg.,  p.  21.    Misconduct  of  jury.     Maffi 

V.  Stephens,  359. 
Act  of  April   16,   1907.     Laws  30th   Leg.,  p.  206.     Injunction.     Appeal. 

Merrill  v.  Savage,  294. 

Statute  of  Prands. 

Parol  gift  of  land.     See  Contract,  4. 

Contract  insufficient  under.  See  Specific  Performance,  1. 
1.  It  is  settled  law  in  this  State  that,  to  take  a  parol  gift  of  land  out  of  the 
statute  of  frauds,  possession  of  the  land  must  be  taken  by  the  donee, 
and  improvements  of  some  substantial  value,  having  relation  to  the 
value  of  land,  must  be  made  by  him  with  the  acquiescence  of  the  donor. 
Such  improvements  must  be  made  during  the  lifetime  of  the  donor. 
Baldwin  v.  Riley,  657. 

Stenographers. 

Action  for  fees.     See  Fees  of  Office,  1,  2. 

Streets. 

Liability  for  safe  condition.     See  Cities,  1. 
1.  In  a  suit  to  enjoin  the  owner  from  closing  an  alleged  street  or  alley  in 
a  city,  evidence  considered,  and  held  insufficient  to  show  a  dedication 
of  the  strip  of  land  in  controversy  as  a  street,  and  also  insufficient  to 
support  a  plea  of  estoppel.     Weidemeyer  v.  Reitch,  166. 

Street  Kailroads. 

Signal  to  stop.     See  Negligence,  2^. 

Alighting  from  moving  car.    See  Negligence,  25. 

Starting  car  while  child  was  alighting.    See  Negligence,  26. 

Surety. 

Liability  for  costs.    See  Receivers,  4. 

Surveys. 

Possession  under  conflicting  boundaries.     See  Limitation,  10^12. 

Taxes. 

Payment  of.    See  Limitation,  18-16. 
Failure  to  enter  payment.    See  Officers y  1,  2, 
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Tax  Deed. 

PossesBion  under.     See  LimitAtionf  5, 

Tax  Sale. 

After  payment.    See  Officers ,  1,  2, 

1.  Where  land  belonging  to  several  tenants  in  common  has  been  sold  for  taxes, 

one  of  the  tenants  in  common  has 'no  right  to  redeem  the  entire  tract 
from  the  purchaser  at  tax  sale  unless  authorized  by  the  other  joint 
owners  to  do  so.    Hill  v.  Harris,  365. 

2.  Where  the  defendant  in  a  suit  of  trespass  to  try  title  claimed  the  land  in 

controversy  under  a  tax  sale  made  by  the  ^tate  Comptroller,  and  the 
evidence  failed  to  show  affirmatively  that  the  Comptroller,  upon  receipt 
of  the  tax  roll  of  the  unorganized  county  in  which  the  land  in  con- 
troversy w^as  situated,  compared  the  lands  rendered  for  taxation  to  the 
county  assessor  with  those  rendered  to  him  by  non-residents  before 
making  his  delinquent  lists  and  valuing  the  land,  or  that  the  sale  made 
by  the  Comptroller  was  in  front  of  the  Comptroller's  office  in  the  city 
of  Austin,  within  the  hours  prescribed  by  law,  judgment  was  properly 
rendered  against  the  defendant.  The  particulars  mentioned  above  are 
prerequisites  to  a  valid  sale  by  the  Comptroller,  and  the  recitations  in 
the  Comptroller's^deed  are  not  sufficient  to  establish  said  facts.  Keenan 
V.  Slaughter,  180. 

3.  Articles  4266  and  6147  of  the  Revised  Statutes  are  not  to  be  construed 

as  making  unnecessary  a  valid,  legal  sale  by  the  Comptroller.  Said 
articles  must  be  held  as  having  reference  to  regular  sales  and  not 
intended  as  declaring  a  penalty.    Id. 

Telegraph. 

Plaintiff's  duty  to  lessen  damages.    See  Negligence,  16,  17. 

1.  An  important  telegram  received  at  8:35  a.  m.  was  not  delivered  at  the 

residence  of  the  addressee  until  after  9:20  o'clock  a.  m.,  although  the 
residence  of  the  addressee  was  known  to  be  only  five  blocks  from  the 
telegraph  office.    Held,  negligence.    Western  U,  Tel.  Co.  v.  Downs,  255. 

2.  A  telegraph  operator  was  informed  about  9  o'clock  in  the  morning  that 

the  addressee  of  an  important  message  had  left  town  to  go  to  another 
station  on  the  line  ten  miles  distant;  he  thereupon  telephoned  the 
operator  at  said  station  to  keep  a  lookout  for  the  addressee  and  notify 
her  that  he  had  an  important  message  for  her;  the  telegram  was  ad- 
dressed to  Mrs.  J.  B.  Downs;  about  2  p.  m.  he  was  called  up  over  the 
telephone  from  said  station  by  a  Mrs.  Ben  Downs  to  whom  he  read 
the  telegram;  it  developed  that  this  was  not  the  party  for  whom  the 
telegram  was  intended.  Held,  that  the  operator  was  negligent  in  pre- 
suming that  he  had  delivered  the  message  to  the  right  party.    Id. 

3.  Where  the  addressee  of  a  telegram  left  town  about  nine  o'clock  in  the 

morning  to  visit  a  town  ten  miles  distant  and  returned  to  her  residence 
about  one  o'clock,  a  failure  to  deliver  the  message  until  4:15  p.  m.  was 
negligence.    Id. 

4.  The  refusal  of  a  lady  to  ride  twenty-five  miles  over  bad  roads,  through 

the  country  at  night  without  a  suitable  attendant  and  thus  avoid  the 
consequences  of  delay  in  delivering  a  telegram  is  no  defense  by  a  tele- 
graph company  to  an  action  by  her  against  the  company  for  delay  in 
delivering  the  telegram.    Id. 

5.  W^here  a  telegraph  company,  in  the  matter  of  important  messaipes,  cus- 

tomarily disregards  its  own  rule  as  to  hours  for  the  delivery  of 
messages  to  the  public,  the  failure  of  the  court  to  charge  the  jury,  in 
a  suit  for  damages  for  failure  to  deliver  an  important  message,  upon 
defendant's  rule  as  to  office  hours,  was  harmless.  And  where  such  a 
message  was  in  fact  delivered  after  the  alleged  office  hours  the  issue 
as  to  the  reasonableness  of  the  office  hours  became  immaterial.  Western 
U.  Tel.  Co.  V.  Johnsey,  487. 

Tender. 

1.  Where,  after  suit  filed  upon  a  note  and  mortage,  a  defendant,  in  settling 
the  same,  pays  more  than  the  plaintiff  is  entitled  to,  in  a  plea  in 
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reeonvention  for  only  Bueh  exoeas,  it  is  not  necessary  that  the  defend- 
ant tender  to  the  plaintiff  the  note  and  mortgage  as  they  were  before 
the  payment.    Kelsey  v.  ColHnSj  231. 

Time. 

As  essence  of  contract.    See  Contract,  S, 

Tranicript. 

Presumption  of  correctness.    See  Practice  on  Appeal,  8. 
Procedure  where  incomplete.    See  Practice  on  Appeal,  9. 

Trespass  to  Try  Title. 

Venue  of  action.    See  Venue,  6, 

1.  The  impleading  of  his  warrantors  and  praying  that  he  be  quieted  in  his 

title  by  a  defendant  in  trespass  to  try  title  is  not  pleading  his  title 
specially,  and  does  not  prevent  him  from  making  any  defense  he  may 
desire  under  his  plea  of  not  guilty,  except  limitation.  North  v. 
Coughran^  102. 

2.  When  in  trespass  to  try  title,  the  plaintiff  prays  for  alternative  relief  in 

the  way  of  foreclosure  in  the  event  the  instrument  he  relies  on  to  prove 
title  should  be  held  to  be  a  mortgage,  and  introduces  evidence  to  warrant 
a  foreclosure,  it  is  error  for  the  court  to  instruct  a  verdict  for  the 
defendant  if  the  jury  should  find  the  instrument  to  be  a  mortgage. 
Elliott  V.  Morris,  527. 

3.  Where,  in  trespass  to  try  title  to  a  section  of  school  land,  the  plaintiff 

and  defendant  claim  the  land  under  a  common  source,  and  the  defend- 
ant plead  only  estoppel  by  judgment,  it  was  error  for  the  court  to 
instruct  the  jury  to  find  for  the  defendant  if  they  found  from  the  evidence 
that  the  common  source  of  title  had  perpetrated  a  fraud  upon  the 
State  in  acquiring  the  land.  It  was  a  defense  the  defendant  could  not 
assert  without  proper  pleading  showing  a  right  in  himself  to  the  land 
other  than  through  the  purchase  thereof  by  the  common  source.    Id, 

Trial  Amendment. 

Refusing  leave  to  file.     See  Pleading,  3. 

Trusts. 

1.  Where  a  married  woman  and  her  husband  sell  and  attempt  to  convey  a 
tract  of  land,  receiving  from  the  vendee  a  valuable  consideration,  and 
subsequently  a  third  party  claiming  the  same  land  obtains  from  the 
vendors  for  only  a  nominal  consideration,  a  quit  claim  deed  to  himself 
upon  the  understanding  that  the  last  deed  was  executed  for  the  pur- 
pose of  correcting  the  defects  in  the  first  deed,  the  grantee  in  the  quit 
claim  deed  will  be  held  a  trustee  of  the  legal  title  for  the  benefit  of 
the  grantee  in  the  first  deed  who  paid  the  only  valuable  consideration 
and  was  therefore  the  equitable  owner.    Jackson  v.  Tonahill,  169. 

m 

Trustee. 

Purchasing  at  his  own  sale.    See  Pawnbroker,  2,  S 

Unlawful  Combinations.  . 

Eestraining  officers  of  corporation  from.    See  Injunction,  1,  2, 

TTnlawfol  Contract. 

Adjustment  of  profits  after  performance.    See  Contract,  10,  11. 
Loan  for  illegal  purpose.    See  Gaming,  1. 

Vendor  and  Pnrohaser. 

1.  S.  sold  a  tract  of  land  to  0.  reserving  a  vendor's  lien  to  secure  a  part 
of  the  purchase  money;  O.  sold  portions  of  the  tract  to  different 
parties,  retaining  only  a  small  part  of  the  land  for  himself;  the 
purchase  money  note  given  by  O.  to  S.  was  reduced  by  payments  to 
a  small  balance,  and  to  accommodate  O.,  a  release  of  the  vendor's  lien 
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on  the  part  sold  by  him,  was  executed  by  S.;  the  oriffinal  note  from  O. 
to  S.  was  renewed  several  times,  0.  always  acknowledging  the  existence 
of  the  lien  to  secure  the  unpaid  balance;  in  a  suit  by  the  administrator 
of  S.  to  rescind  the  contract  of  sale  and  to  recover  from  0.  that  portion 
of  the  original  tract  still  owned  by  him,  the  court  instructed  a  verdict 
for  the  administrator  for  an  undivided  pro  rata  portion  of  the  land  re- 
tained by  O.  Held,  error.  The  administrator  was  entitled  to  recover 
the  entire  portion  retained  and  owned  by  O.  Smith,  Admr,,  v,  Owen, 
61. 
2.  In  a  suit  by  a  vendor  for  the  rescission  of  a  sale  of  land,  the  vendee  is 
not  entitled  to  an  adjustment  of  equities  in  the  absence  of  pleading  and 
proof  showing  the  existence  of  equities.  A  mere  offer  in  the  answer 
of  the  vendee  to  pay  anv  sura  the  court  may  determine  to  be  due  as 
unpaid  purchase  money,  is  not  sufficient.    Id, 

Vendor's  Lien. 

Superior  to  homestead  claim.    See  Homestead,  11. 

Venue. 

Foreign  law  fixing.    See  Contract,  8. 
Ticket  seller  as  agent.    See  Railways,  16. 

1.  A  suit  for  the  specific  performance  of  a  contract  for  the  sale  of  land 

is  not  a  suit  for  the  recovery  of  land  or  damages  thereto,  and  hence 
must  be  brought  in  the  county  of  defendant's  residence.  Lucas  v.  Pat- 
ton,  62. 

2.  Upon  a  plea  of  privilege  by  a  private  corporation  to  be  sued  in  the  county 

where  its  principal  office  and  place  of  business  was  situated,  evidence 
considered,  and  held  to  sustain  the  action  of  the  trial  court  in  over- 
ruling the  plea  both  on  the  ground  of  fraud  and  because  the  cause  of 
action  against  the  corporation  arose  in  the  county  in  which  the  suit 
was  filed.  (Sections  7  and  23  of  article  1194,  Bev.  Stats.)  Oalveston 
Shoe  d  H.  Co.  V.  Rowe,  336. 

3.  A  defendant  having  contracted  to  deliver  a  certain  <juantity  of  wood 

either  at  a  station  in  his  own  county  or  at  a  station  in  another  county 
where  plaintiff  resided,  a  suit  for  the  breach  of  the  contract  by  the 
defendant  was  properly  brought  in  the  county  of  plaintiff's  residence. 
By  his  breach  of  the  contract  defendant  lost  his  option  as  to  the  place 
of  performance,  and  the  privilege  to  sue  in  his  own  county  at  once 
inured  to  the  plaintiff.    Qaddy  v.  Smith,  433. 

4.  Under  the  provisions  of  subdivision  4,  article  1194,  Bevised  Civil  Statutes, 

where  a  party  by  written  contract  agrees  to  perform  an  obligation  in  the 
alternative  in  one  of  two  counties,  and  afterwards  breaches  the  con- 
tract, the  obligee  in  the  contract  would  have  the  right  to  bring  suit 
for  breach  thereof  in  either  county.    Id, 

5.  Where  suit  for  recovery  upon  a  note  and  for  foreclosure  of  its  vendor's 

lien  on  land  is  brought  in  the  county  in  which  the  note  is  made  pay- 
able, the  land  being  situated  in  another,  parties  defendant  residing  on 
and  claiming,  the  land  and  against  whom  foreclosure  w^s  sought,  but 
who  were  not  signers  of  the  note,  could,  it  seems,  avail  themsdves,  by 
proper  plea,  of  their  right  to  be  sued  in  the  county  of  their  residence. 
ijumpkin  v.  Story,  332. 

6.  Plaintiff  sued  in  D.  County  on  a  note  there  payable  and  to  foreclose  a 

lien  on  lands  in  B.  County,  and  made  defendants  persons  claiming  and 
residing  on  the  land  in  B.  County,  who  were  not  parties  to  the  note, 
and  who  plead  limitation  against  its  foreclosure;  he  then  amended, 
seeking  recovery  in  trespass  to  try  title.  Held,  that  such  defendants 
who  had  throughout  asserted  by  proper  plea  their  riglit  to  be  sued  only 
in  the  county  of  their  residence,  were  entitled  lo  that  privilege.    Id. 

7.  A  defendant  duly  filed  a  plea  of  privilege  to  be  sued  in  a  different  county; 

on  appearance  day  it  called  the  court's  attention  to  the  same,  and 
asked  that  the  hearing  on  the  same  be  postponed  to  a  future  day  of 
the  term,  when  the  issues  of  fact  might  be  determined;  afterwards, 
without  the  knowledge  of  the  defendant,  the  case  was  set  for  a  partic- 
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ular  day  of  the  term;  on  the  day  for  which  the  case  was  set  the 
attorneys  for  defendant  were  engaged  in  the  trial  of  another'  case  in 
the  same  building,  and  at  the  instance  of  an  attorney  for  the  plain- 
tiff, without  the  knowledge  or  consent  of  attorneys  for  defendant,  the 
case  was  continued  for  the  term.  Held,  because  it  appeared  that  de- 
fendant desired  to  press  its  plea  of  privilege,  and  was  not  responsible 
for  or  in  any  way  agreed  to  the  continuance,  the  plea  was  not  waived 
thereby.    Oarrett  v,  Galveston,  U,  d  8,  A,  Ry.  Co,,  438. 

8.  On  sustaining  defendants'  plea  of  privilege  to  be  sued  in  the  county  of 

their  residence,  the  venue  should  be  changed  to  that  county  and  the 
original  papers  and  transcript  of  the  proceedings  certified  to  the  proper 
court  thereof.  (Act  of  April  18,  1907,  Laws  30th  Leg.,  pp.  248,  249, 
Rev.  Stats,  art.  1194c).    Id. 

9.  It  is  the  good  faith  of  an  allegation  of  a  cause  of  action  against  a  resi- 

dent defendant  which  authorizes  the  joinder  of  a  nonresident  de- 
fendant in  a  suit,  and  not  the  successful  sustaining  of  such  allegations 
upon  final  trial.     Toland  v.  Sutherlin,  538. 

10.  Where  the  defendant  files  a  plea  in  reconvention  before  the  plaintiff,  who 

is  a  resident  of  another  county,  dismisses  his  suit,  a  plea  of  privilege 
by  the  plaintiff  to  be  sued  on  such  counterclaim  in  the  county  of  his 
residence,    is    properly    overruled    when    defendant's    counterclaim    is 
inseparably    connected    with    the    subject    matter    of    plaintiff's    suit.. 
Kelsey  v.  Colline,  230. 

11.  A   suit   based  upon  fraudulent  representations  may  be  brought  in  the 

county  in  which  said  representations  were  made  against  a  nonresident 
defendant  charged  with  making  said  representations.    Id, 

Verdict. 

1.  While  our  statute  requires  that  the  verdict  shall  be  signed  by  the  foreman 

of  the  jury,  it  does  not  expressly  require  that  the  word  "foreman" 
shall  be  attached,  and  a  verdict  is  sufficient  if  signed  without  such 
designation.  In  case  of  an  issue  as  to  who  was  in  fact  the  foreman, 
the  coilrt  may  properly  enquire  and  determine.  8t.  Louis  8,  W.  Ry, 
Co.  of  Tex.  V.  Hawkins,  547. 

2.  Where  a  defendant  interposes  a  plea  of  setoff  to  plaintiff's  claim,  and  the 

court  instructs  the  jury  to  reduce  plaintiff's  claim  to  the  extent  they 
might  find  in  favor  of  defendant's  setoff,  and  the  jury  return  a  general 
verdict  for  the  plaintiff  for  the  full  amount  claimed  by  him,  the  verdict 
must  be  construed  as  a  finding  against  defendant's  setoff.  Liljehald  v, 
8asse  d  Powell,  512. 

Veriflcation. 

Of  plea  denying  authority.    See  Agency,  1. 

Waiver. 

Of  objection  to  verification  of  plea.    See  Agency,  1. 
Of  plea  in  abatement.     See  Pleading,  2. 
Failure  to  submit  demurrer.    See  Practice  on  Appeal,  4, 
Of  lien.    See  Vendor  and  Purchaser,  1. 

1.  In  a  suit  for  personal  injuries  the  defendant  plead  in  bar  of  the  action 

an  agreement  in  writing  by  plaintiff  to  give  notice  to  defendant  within 
thirty  days  after  an  accident  for  which  he  intended  to  claim  damages 
of  the  particulars  of  the  accident,  and  that  plaintiff  had  failed  to  give 
said  notice.  Plaintiff's  answer  setting  up  a  waiver  by  defendant  of 
said  notice  considered,  and  held  sufficient.  Missouri,  K.  d  T.  Ry.  Co. 
V.  Hendricks,  314. 

2.  A  waiver  is  the  intentional  relinquishment  of  a  known  right,  or  such 

conduct  as  warrants  an  inference  of  the  relinquishment  of  such  right. 
A  waiver  never  occurs  unless  intended,  or  where  the  act  relied  on 
ought  in  equity  to  estop  the  party  from  denying  it.  Charge  considered, 
and  held  correct  on  an  issue  of  waiver  of  notice  of  claim  for  damages. 
Jd. 
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Wills. 

1.  A  tefltator  wrote  two  holographic  wills  at  different  times,  deyising  all 

of  his  property  to  different  persons;  the  probate  of  the  last  will  was 
contested  on  the  ground  that  it  was  incomplete  and  never  intended  by 
the  testator  to  take  effect;  the  only  evidence  of  incompleteness  was  in 
the  word  "witness"  at  the  bottom  of  the  will  and  the  absence  of 
signatures  after  or  under  that  word.  Held,  that  while  the  numerical 
weight  of  authority  might  be  in  favor  of  the  proposition,  that  the 
natural  inference  to  be  drawn  from  an  attestation  clause  at  the  foot 
of  a  testamentary  paper  is  that  the  writer  intended  to  execute  it  in 
the  presence  of  witnesses  and  considered  it  incomplete  until  that  was 
done,  such  inference  may  be  overcome  by  the  testimony  of  witnesses 
as  to  the  declarations  of  the  testator  that  he  had  willed  his  property 
to  the  person  named  in  the  alleged  incomplete  will.  Ainsworth  v. 
Brigge,  344. 

2.  Unlike  deeds,  delivery  is  not  essential  to  the  execution  or  validity  of 

wills;  and  when  an  instrument  has  been  executed  in  such  manner  as 
to  constitute  it  a  valid  will,  it  remains  such  until  revoked  by  the 
making  of  another  will  or  by  the  testator's  destroying,  cancelling  or 
obliterating  the  same  or  causing  it  to  be  done  in  his  presence,  Id, 

3.  In  determining  whether  or  not  an  instrument  should  be  probated  as  a 

will,  the  courts  are  not  required  to  construe  the  instrument  and  deter- 
mine the  rights  of  persons  claiming  it  any  further  than  is  necessary 
to  determine  whether  or  not  the  particular  instrument  constitutes  the 
will  of  the  alleged  testator.    Id. 

4.  In  a  contest  over  the  probate  of  two  wills  by  the  same  testator,  evidence 

considered,  and  held  to  require  the  probate  of  the  will  last  made.    Id, 

Witneif. 

Failure  to  take  deposition  of  female.    See  Continuance,  2. 
Proof  as  to  character.    See  EvidencCt  10, 
Impeachment  of.     See  New  Trial,  S, 
1.  A  witness  cannot  be  impeached  on  a  collateral  issue,  as,  for  instance,  in 
the  case  of  married  woman,  by  showing  that  her  first  child  was  con- 
ceived out  of  wedlock.    City  of  San  Antonio  v.  WHdenateinf  515. 

Written  Instmment. 

Parol  evidence  to  explain.    See  Evidence,  1,  2. 

Warranty. 

Limitation  of  suit  on.    See  Sales,  1. 
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